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SUBJECT INDEX 


Administration — Suit for—Court is not 
bound to make order for administration of 
estate when question between parties can 
properly be determined without such order 

_Creditor obtaining money decree against 

heir at law to extent of assets of deceased 
in his hands and filing suit for administra¬ 
tion of estate of deceased — Administration 
ordor held should be refused as plaintiff 
could obtain all reliefs under S. 52 (2), Civil 
P. C., by application in execution of his 
decree 588 ft 

*AdYancement—Doctrine of — Applicabi¬ 
lity—It does not apply to Indian Christians 

503 

Adverse possession—Finding that defen¬ 
dant had not openly asserted title is of fact 
— Whether admitted facts constitute asser- 
tion of title is question of law 725a 

-Title to property in issue in suit — 

Assertion of title in suit is open 725 b 

-Inamdar claiming title not against 

Government but zamindar — Twelve years 
rule for perfecting title applies — Question 
of Government’s rights to resume inam has 
no bearing 725c 

-Trustee and another by enjoyment in 

adverse possession for statutory period — 
Another can acquire title to extent of his 
enjoyment — Such persons are members of 
joint family is immaterial 699 

-Person in adverse possession of property 

inheriting same within 12 years from date 
of his adverse possession — Vesting of pro¬ 
perty by inheritance puts an end to adverse 
possession 106ft 

Alluvion and Diluvion — Accretion by — 
Accretion due to abnormal Hoods in single 
year is not gradual 660/; 

Appeal — Letters Patent — Finding that 
person was insane cannot bo challenged 

606c 

-New point—Point requiring investiga¬ 
tion into facts cannot be raised 97 b 

Banker and customer—Firm with A and 
B as partners formed in Madras carrying on 
business at Laithieu in French Cochin China 
— Plaintiff depositing certain amount with 
firm and suing to recover same in British 
India —B pleading his adjudication by Court 
of Saigon in French Indo China in bar— A 
pleading payment by him of $1,10,525 re¬ 
presenting total liabilities of firm under 
French law including amount in suit to 
Official Assignee of Saigon — Contract in 
respect of deposit held governed by French 
law as deposit was made in Saigon in dollars 


Banker and customer 

and was repayable there in dollars— B’s ad¬ 
judication held took away plaintiff’s right to 
sue him—Payment by A to Official Assignee 
of Saigon operated to discharge liability in 
respect of deposit — Decision of Court of 
appeal in Saigon holding A liable for inter¬ 
est only up to date of B's adjudication held 
must be accepted—Trial Court’s order while 
(erroneously) decreeing plaintiff's suit direct¬ 
ing A to pay plaintiff court-fee on plaint and 
half pleader's fee and also directing defen¬ 
dants to bear their own costs held proper in 
circumstances of case 478(2) 

-Customer of Bombay branch of bank on 

16th June 1938 delivering two cheques 
drawn in his favour on Madras branch of 
bank to be credited in current account at 
Bombay—Cheques despatched to Madras on 
same day and amount of first cheque realised 
on 18th Juno 1938 and of second cheque on 
20th June 1938 — Customer under rules of 
bank not entitled to draw on cheques until 
it was ascertained that proceeds thereof were 
realised by bank — Relationship of debtor 
and creditor held did not arise when cheques 
were delivered — Realisation of cheques by 
Madras branch held realisation by Bombay 
branch—Proceeds of first cheque held must 
be deemed to have been ascertained within 
rules of bank but not of second cheque — 
Customer held entitled to rank as prefer¬ 
ential creditor in respect of second cheque 
and as ordinary creditor in respect of first 

377 

*-Deposit by Hindu husband in name of 

himself and his wife — Deposit payable to 
either or survivor — Deposit must be pre¬ 
sumed to belong to husband in absence of 
contrary contract — Deposit can be set off 
against amount due to bank from husband 

351 

-Practice of bank when making claims 

against customer to allow credit for amount 
due by itself is no bar to suit by bank on its 
claim — Transferee of bank of pronote by 
customer is not bound to allow set off of 
amount duo from bank in absence of rule or 
agreement between parties 30 

Bar Councils Act (38 of 1026) —Madras 
High Court Rules, Rr. 1 (i) and (ii) and 
16 Proviso—Advocate holding law degree of 
Rangoon University enrolled as advocate of 
Rangoon High Court before separation of 
Burma and practising there for 17 years — 
On invasion of Burma by Japanese, advocate 
coming to Madras and applying for enrol- 
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Bar Councils Act 

ment as advocate of Madras High Court — 
Bar Council recommending advocate for 
exemption under R. 16, Proviso — Advocate 
held should be enrolled — Case held fit for 
granting exemption under R. 16, Proviso— 
Payment of further fee held not necessary 
as advocate came within exemption under 
Art. 30, Stamp Act (SB) 455a 

-S. 8 (1 )—Since separation of Burma, 

Act no longer applies to Rangoon High 
Court (SB) 4556 

- S. 12 (1) — Rules under, framed by 

Madras High Court, R. 7 — Direction that 
members of tribunal shall sign their finding 
is mandatory — Member of tribunal dying 
before completion of report—Tribunal ceases 
to be properly constituted — New tribunal 
should investigate de novo (SB) 267 

Benami—Benami and nominal — There is 
considerable difference between them 558s 
Certiorari — Writ of — It can be granted 
only when no other remedy is open 3486 
Charge — Enforceability — Partition be. 
tween Hindu brothers A and N — Charge 
created in favour of A on properties allotted 
to N's share for meeting expenses of certain 
religious ceremonies, mahalaya and sradhas 
of maternal grandfather and grandmother 
of A and N — Step brothers of A and N 
purchasing property allotted to A —Vendees 
of A held could enforce charge against pur¬ 
chaser of B’s properties — A's vendees held 
could perform mahalaya and sradhas 

711(2) 

Civil Procedure Code (5 of 1008), S’. 2 
(l<) — Scope — Adhikari receiving money 
towards arrears of revenue comes within the 
definition of a "public officer" 288(l)a 
S. 2 (It) — Scope — Person who has 
ceased to bo in Government employ is not 
public officer 288 (l)c 

- 11 — Land and crops on that land 

are different subject-matters — Decision on 
claim as to latter is not res judicata as to 

former 128a 

' H and 0. 21, R. 03 —Decree.holder 
in claim suit is not representative of judg¬ 
ment-debtor 1286 

- -Ss. 10, 17 and 20 — Plea that Court 
has jurisdiction — How and where cause of 
action arose not alleged — Plea held techni- 
cally defective 61-1 a 

~ 10, 17 and 20 — Civil Procedure 

A^ode is not confined to procedure—Jurisdic- 

lon does not come under processual law — 

• kf procedure or substantive 

rignt \\ hether retrospective — Right to 
institute suit or file appeal is substantive 


Civil P. C. 

right—Section 46 ( 2 ), Government of India 
Act, affects that right and Court’s jurisdic¬ 
tion and hence is not retrospective and does 
not ^applv to actions pending on 1st April 
1937—Effect of various enactments held to 
preserve to Courts jurisdiction which they 
held before 1st April 1937 in regard to ac¬ 
tions then properly before them 614p 

-S. 20 (c) — Contract of hiring is not 

complete until article hired is in hands of 

person to whom it is to be hired_Suit for 

infringement of copyright against hirer— 
Part of cause of action arises in place where 
hiring is completed and Court therein has 
jurisdiction 659 

-S. 20 ( c) —Contract—Offer made and 

accepted through post—Part of cause of ac¬ 
tion arises where letter accepting offer is 
posted and part where it is delivered 13 

-Ss. 34 and 47 — Sale confirmed — 

Decree-holder claiming interest during period 
between date of receipt of money into Court 
and actual payment of same to him—Afore¬ 
said interest can be claimed only if action on 
judgment-debtor’s part prevents or postpones 
payment—Decree-holder held not entitled to 
interest as claimed as no blame could be 
attached to judgment.debtor 4426 

-- S. 35 — Trial Court has full discretion 

in matter of costs—Mere reference to circum¬ 
stances of case with no further detail is not 
sufficient compliance with S.35 (2)—Defen¬ 
dant succeeding on plea of limitation and 
suit dismissed—Defendant is entitled to costs 

7136 

— —S. 42 and 0. 21, Rr. 50 (2) and 10— 
Original Court and not transferee Court can 
decide alleged partner’s liability under 
Rule 50 (2) 501 (2) 

- S. 47 — Executing Court can go into 

contention that recital in decree was not 
enough to make it executable 7486 

- Ss. 4< and 11 — Objection to oxecut- 

ability of decree—Objector not party to order 
passed by Court's predecessor deciding objec¬ 
tion — Court cannot refuse to go into ques¬ 
tion on ground of predecessor’s order: 748c 

-S. 47 — l’re-decree agreement that 

decree when obtained should not bo exocuted 
can bo pleaded in bar of execution 734 

--—Decree against father alono — 

Sons not parties to suit actually or even con¬ 
structively — Subsequent adjudication of 
father as insolvent — Question of discharge 
of father s debts by sons under pious obliga¬ 
tion doctrine is for insolvency Court 732c 
o. 4, —‘Representative’ is not confined 
to legal representative 7146 
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- S. 47 — Order definitely allowing or 

disallowing plea in execution proceedings is 
appealable notwithstanding that execution 
petition is not terminated thereby—Execut- 
ing Court holding claim to execute decree 
to be barred under S. 47 and adjourning 
proceeding to enable claimant to obtain 
succession certificate which would entitle 
him to execute decree — Order amounts to 
disallowance of claim and is appealable (Per 
Division Bench in Order of Deference) 

(FB) 688a 

-S. 47 —Creditor obtaining money decree 

against heir at law to extent of assets of 
deceased in his hands—Suit by creditor for 
administration of deceased’s estate whether 
barred by S. 47 (Quaere) 5886 

-S. 47 and 0. 21, R. 90 — Sale void— 

Application to set aside is under S. 47 : 509c 

-- S. 47 —Execution sale—Application by 

judgment-debtor for payment of surplus 
proceeds lying in Court — Decree-holder 
claiming surplus in lieu of interest—Appli¬ 
cation falls under S. 47 — Appeal lies from 
its dismissal 442a 

- S. 47 —Question between decree-holder 

auction-purchaser and Official Receiver on 
insolvency of judgment-debtor falls wi-tbin 
S. 47—Second appeal is competent: 415(l)a 

7 -Ss. 47, 96 and 2 — Dispute between 

judgment-debtor and stranger auction pur¬ 
chaser regarding delivery treated and decided 
as one under S. 47 — Appeal from order 
thereon lies 406(1) 

- S. 47 —Partition decree entitling defen¬ 
dant to be put in possession of property allot¬ 
ted to him on payment of necessary court-fee 
Defendant is not obliged to pay court-fee 
and seek possession in execution of partition 
decree—He can file separate suit—S. 47 is 

no bar—When S. 47 may bar separate suit, 
stated 

'—~ S ; 47 ~Hindu trading family—Decree 
against k&rta in his individual capacity and 
not as representing family business—Decree 

ia mexecutable against other members or 
their properties 161a 

——S. 61 Appointment of receiver in oxe- 
cution without prior attachment is not bad 

r ( Surety under, cannot claim 
to bo released from obligation at his pleasure 

not apply’ • 18 °' C ° ntraCt Act - doed 

—--S. 60 (1) (bf— "Tools of an artisan” 
Artisan does not include musician 4 

in „ of' G ?, ( n 1) (c) ~ "Agriculturist”—Mean- 
ng of—House used by person for carrying 


Civil P. C. 

on his calling effectively as agriculturist is 
exempt 375(1) 

* -■$. 60 11) (i )—Protection is based on 

public policy and cannot bo waived—Agree¬ 
ment by person getting salary of Rs. 100 
that creditor may take certain sum out of 
his salary is not enforceable in law 391 

-S. 60 (1) (m )—Interest of coparcener 

in joint family property is not contingent 
interest 97 c 

-S. 64 — N bringing D's property to sale 

in execution of his decree on 29th August 
1934 — Other decree-holders including S 
applying for rateable distribution—Sale set 
aside on 31st October 1934 on application 
by D under 0. 21, R. 89, Civil P. C. — On 
20th September 1934 D selling property to 
P — On 29th September 1934 S'attaching 
aforesaid property pursuant to his applica¬ 
tion of 29th August 1934 — Claim by P on 
basis of his sale deed from D dismissed — 
Suit by D in 1935 against S and D for 
declaration of his title — S held could not 
make any claim based upon S. 64 explana- 
tion or his action on 29th August 1934— D 
held had good title on 20 th September 1934 
when he conveyed property to P 522a 

-S. 64 —Scope explained 330c 

- S. 66 — Applicability — Decree for 

arrears of rent — Sale in execution of by 
revenue Court under Madras Estates Land 
Act—S. 66 does not apply 154 

* -Ss. 73, 47 —Creditor who had attach¬ 

ment before judgment obtaining decree and 
succeeding debtor as heir—Decree obtained 
by another creditor against such heir as re¬ 
presentative of debtor and property in his 
hands sold in execution — Whethor heir is 
entitled to claim rateable distribution in sale 
proceeds explained 2606 

-S. 80 —Scope and object—Suit against 

person who was public officer at time of cause 
of action but ceasing to be so at time of suit 
—Notice is not necessary 288(1)6 

- Ss. 92 and 73 — Scheme decree under 

S. 92—Provision in, whether executable_ 

Test—Direction in scheme decree in regard 
to realisation of trust properties including 
certain amount as belonging to trust held 
not money decreo and not executable: 748a 
- S. 100 — Consideration is question of 

fact , 730a 

S. 100 —binding of fact—Appreciation 
of evidence basis for finding—No interference 

in second appeal 7306 

.S’. 100 — Question whether agreement 
to sell had merged in conveyance is one of 
intention of parties and being one of fact or 
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of mixed law and fact cannot be advanced 
in second appeal when not specifically raised 
in written statement 716<z 

-S. 100 —Finding that person was guilty 

of fraud supported by evidence—It is conclu¬ 
sive in second appeal 682a 

-5. 100 —Some of cosharers mortgaging 

certain items of joint property — Suit by 
other cosharers for partition—Finding that 
mortgage property cannot be allotted to 
share of mortgagors without causing hard¬ 
ship to other sharers is one of fact—It can¬ 
not be interfered with in second appeal (Per 
King J ., in Order of Reference ): (FB) 622a 
—-S. 100 —Finding as to nature of trans¬ 
action is conclusive in second appeal: 4886 

-S. 100 —Knowledge of other trustees is 

finding of fact 468 a 

-S. 100 — Defamation case — Findings 

that allegations were not true and were mali¬ 
cious are of fact 843a 

-S. 109 (a )—“Order passed on appeal” 

—Application to excuse delay for filing ap¬ 
plication for re-hearing appeal by deducting 

time taken in other proceedings dismissed_ 

No leave to be granted 857(1) 

- S. 110 —Value of subject-matter in ap. 

peal—Value is amount up to date of decree 
of lower Court—Subsequent interest cannot 
be added as it is within discretion of Court 
What may or may not be awardable is not 
to be included in claim 535 

- HO —High Court affirming decision 

but interfering with order ns to costs of lower 
Court—Docreo is still one of affirmance 

868 a 

- S. 110 and 0. 45, R. 3 — That large 

stakes are involved in appeal is not by itself 
ground for granting leave 3685 

- S. 110 —Question of law — Value put 

upon statement by person is a question of 
fact and not of law 868 c 

- S. 110 —Substantial question of law_ 

Meaning of ‘substantial* — Important docu¬ 
ments hold inadmissible and their inadmissi¬ 
bility affecting result of appeal—Question is 
substantial one 868 <f 

- S. Ill A and O. 45, Rr. 17 and 7 — 

Certificate under S. 205, Government of 
India Act, given — No further certificate is 
necessary—Person aggrieved can go to Fede¬ 
ral Court provided he deposits fund for 
printing record and transmitting it to Fede¬ 
ral Court 70 

- Ss. 115 and 47 — Execution of decree 

—Objection by judgment-debtor to oxecuta. 

bility rejected on 25th March 1941 _On 

80th Juno on judgment.debtor’s application 


Civil P. C. 

Court declining to reconsider previous order 
—Revision against order of 30th June held 
could be treated as one to revise order of 
25th March 757& 

- Ss. 116, 141 and 0. 7, R. 10— Revi. 

sion petition to High Court cannot be re¬ 
turned for presentation to subordinate Court 
m province as appeal or revision petition 

——.b. 115 — buit m respect of immovable 
and moveable properties situate in Burma 
and British India properly filed in British 

Indian Court in 1932—Suit becoming ready 
for trial only in 1940 — After passing of 
Government of India Act (1935), defendant 
raising plea that Court ceased to have juris¬ 
diction over Burma properties by reason of 
b. 46 (2) of that Act—Plea upheld _ High 
Court held could entertain revision as it 
raised important question of jurisdiction 
though point could be taken on appeal: 614/t 

:- 1 15 —Decree amended—Appeal must 

be against amended decree—No revision lies 

519b 

o. 115 —Finding that property is valued 
at certain amount cannot be disturbed in 
revision 6025 

— o. 115 —Interference — View of lower 
Court, though not the only view, not unrea- 
sonable—No interference 418(2)5 

S. 115 —High Court will not ordinarily 
entertain revision under S. 115 on merepre- 
liminary finding in absence of special cir- 
cu instances 862a 

S. 115 —Question of jurisdiction arising 
at preliminary stage of suit — High Court 
can interfere in revision—Question of incon- 
vonience and delay in trial of suit should bo 
considered 2475 

S. 144 —Person attaching docreo is re¬ 
presentative of original decree.holder — Ho 
is party within S. 144 and is liable to niako 
restitution 172a 

—Ss. 144 and 151 — Power to order 
restitution is not confined to cases strictly 
falling within S. 144 — Court can order 
restitution under S. 151 — Power under 
o. 151 should ho exercised on principle and 
not arbitrarily — Whether power under 
lol should ho invoked depends on facts 
of each case— P obtaining mortgage decree 
ngflinst D and in execution putting mort. 
gaged property to sale and purchasing it 
himself — On deposit by D under O. 21, 

R. 89 sale sot aside — T who held decree 
against P attaching portion of deposit and 
obtaining payment — Mortgage decree set 
aside on appeal by D — Court held could 


IB 


Subject Index, A. I. R. 1942 Madras 

Civil P. C. 


Civil P. C. 

order restitution by ordering T and P to 
refund amounts withdrawn by them from 
deposit by D 4726 

-S. 144 — Application for restitution is 

for debt within Succession Act 445(1)6 

-S. 144 — Decree by A against B — B 

appealing—No execution by .4 pending— B 
applying for stay—Stay granted on condition 
of his furnishing security — B depositing 
decretal amount instead— B successful and 
withdrawing amount — Application by B 
against A for interest—S. 144 held not appli¬ 
cable and A held not liable to pay interest : 
(1989) 2 M. L. J. 509=(’40) 27 A. I. R. 
1940 Mad. 15=187 I. C. 80, BEVEBSED 

16G 

- Ss. 149 and 115 — Order directing 

plaintiff to pay additional court-fee—Revi¬ 
sion lies 585a 

-S. 151 — Mortgage decree — Pending 

appeal to High Court defendant 1 who was 
not contesting appeal applying to scale down 
decree under Madras Agriculturists’ Relief 
Act — High Court modifying decree and 
making its decree subject to final decision of 
defendant l’s application so far as mortgage 
amount was concerned — Under misappre¬ 
hension of High Court’s order, defendant 
applying for withdrawal of his application 
for presentation to High Court—Pleaders on 
both sides labouring under same misappre¬ 
hension and Court returning petition for 
presentation to proper Court — Petition not 
actually'withdrawn but lying in trial Court's 
office — Subsquently defendant 1 obtaining 
copy of High Court’s judgment and on dis¬ 
covering his mistake which was shared by 
pleaders on both sides and Court applying 
to trial Court to restore his application 
which was lying in trial Court’s office—Trial 
Court under circumstances of case held had 
power to restore application 519a 

S. 151 — Plaint rejected for non-pay¬ 
ment of deficit court.fee — Plaintiff filing 
review application and tendering deficit 
court.fee along with it—Review application 
rojocted—Plaintiff hold entitled to refund of 
deficit court-fee — Court held could return 
same under 8. 151 -Ss. IB, H or 15, Court- 
fees Act held did not apply yiG 

0. 1, B. 3 — Applicability — Lease of 
temple land by trustees in favour of four 
brothers under separate muchilikas for one 
year — Evon after expiry of lease, lessees 
continuing in possession a3 tenants from 
year to year and after them their descendants 
—leuancies terminated by notice—Suit for 


ejecting all tenants from possession held not 
bad for multifariousness 334a 

- 0. 7, B. 10 and S . 35 —Court directing 

plaint to be presented to proper Court can 
order plaintiff to pay costs of other side— 
But it cannot make payment of costs condi¬ 
tion precedent to tiling of suit in proper 
Court—Court directing payment of costs of 
other side before suit was presented in proper 
Court — Without paying costs as directed, 
plaintiff presenting plaint in proper Court — 
Costs paid subsequently while suit was well 
within time — Suit must be deemed to be 
properly filed even if it be regarded as filed 
on date when costs were tendered 35 

- 0. 7, B. 11 — Value of property found 

for court-fees—Courtis not precluded to find 
subsequently whether it has jurisdiction 

502a 

- 0. 7, B. 11 — Teacher filing suit for 

damages for wrongful dismissal against 
President of managing committee of High 
School — President filing some extracts in 
support of his defence—Subsequent suit for 
defamation against President by teacher on 
ground that extracts filed in previous suit 
were defamatory — Secretary of managing 
committee and Head master also impleaded 
without allegation that they were concerned 
in publication of extracts — Plaint basing 
cause of action entirely on publication of 
extracts in Court by President in previous 
suit—Plaint held disclosed no cause of action 
against Secretary and Head master 3486 

-0. 8, B. 5 — Assertion in plaint not 

denied in written statement—Effect stated 

418(1)6 

- 0. 8, B. G and 0. 2, B. 2 — Defendant 

who pleads set off is bound by 0. 2, R. 2 

580 

-0. 21, B. 2 —Pre-decree arrangement 

that docree-holder will not proceed against 
particular defendant till amount cannot be 
recovered from others is enforceable — 
Arrangement prior to suit or pending suit 
makes no difference—Merely serving notice 
on other defendants without proceeding 
further does not fulfil agreement 460 

-0. 21, B. 11 —Execution petitions are 

as important as suits themselves — Court 
must bestow proper amount of care and 
caution 495a 

*- O. 21, B. 16 and S. 47 —Docroo hold 

by one person as benamidar for another— 
—Holder dying—True owner can apply for 
execution — Question of his title can be de¬ 
cided in execution proceedings (Per Full 
Bench ) (FB) 688c 
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—— 0. 21, R. 16 — Decree transferred in 

writing to benamidar—Benamidar living_ 

Whether real owner can claim under 0. 21, 
R. 16 to execute it (Quare) (Per Full Bench) 

„ (FB) 688 d 

0. 21, R. 16 — Transfer of decree to 

benamidar of one of judgment-debtors_ 

Decree cannot be executed against other 
judgment-debtor 28a 

0. 21, R. 16 and S. 146 — Pending 
suits, transfer of entire amounts due under 

them for consideration — Decrees passed_ 

Assignee is entitled to execute decrees not 

under 0. 21, R. 16 but under S. 146_0. 21, 

R. 16 held did not prohibit execution under 
Section 146 216 

0. 21, Rr. 17 and 11 to 14 —Filing of 
sale papers with execution application is not 
necessary Execution application complying 
with 0. 21, Rr. 11 to 14 must be admitted, 
numbered and retained on file—It may then 
bo dismissed for non-compliance of this or 
that requisition of Court —Order returning 
execution application complying with 0 . 21 , 
Rr. 11 to 14 is illegal—Execution application 
must bo treatod as pending or as disposed of 
along with next application with which it 
was re-presented 495 ^ 

0. 21 , R. 17 — Application returned 
for amendment re-presented after inordi¬ 
nately long period without application to 
excuse delay _ Execution application can- 
not be deemed to bo ponding or revived: 2166 

■?[’ au(i 19 — Cross.decrees 

— I* act that holder of lesser decree cannot 

execute it until greater decree is satisfied 
does not render amount decreed to him as 
amount not due - Until holder of greater 
decree actually executes and sots off amount 
due from him lesser decree can become effec¬ 
tive if greater decree is satisfied in some 
other way — Suit for redemption of kanom 

— .Decree not drawn up according to S. G 
Malabar Compensation for Tenants' Im¬ 
provements Act—Decree taking form of two 
decrees one in favour of plaintiff for rout 
and other in favour of defendant for kanom 
amount and value of improvements—Decree 
becoming final — Arrears of rent in lesser 
decree ,n plaintiff's favour cannot bo said to 

7 lped out by 8rcator decree in 

defendant s favour and hence are liable to be 
Bcaled down uclcr S. 15 (4). Mclras Agri. 

*™ to Act _ Decree cannot be 

recUfied or treated as one passed according 
to s. 6 , Malabar Compensation for Tenants' 

M^r^T 61113 1 Act ‘ n P roce °dings under 
Madras Agriculturists Relief Act 399 


Civil P. C. 

0. 21, R. 5Q — Appeal — Claim by 
sons m execution of decree against father — 
Decision of lower Courts rejecting claim 
based on view that sons were represented in 
suit by father — Second appeal by sons is 
competent 732 a 

— 0. 21, Rr. 58, 63, 46 — Scope—Right 

of vendor to unpaid purchase money from 
vendee is attachable where vendee admits 
liability to pay but claims to defer such pay¬ 
ment till vendor pays off other incum- 
brances GoOa 

0. 21, R. 58 — Whether judgment- 
debtor is bound by order on claim petition is 
question of fact — Decree-holder and judg¬ 
ment-debtor both made parties to claim 
petition — No notice served on judgment- 
debtor when order passed—Judgment-debtor 
is not bound by order 830a 

0. 21, Rr. 56 and- 63 — Order under 
R. 58 becomes conclusive when it is passed 
and continues to be so unless decision in suit 
under R. 68 is different—Property attached 
in execution of decree released on objection 
of third party — Execution application not 
having asked for any other relief dismissed 
— Decree.holder’s suit under 0. 21 , R. 63 
eventually dismissed — Order dismissing 
execution petition becomes conclusive when 
it uas passed — Execution petition cannot 
be said to remain ponding until suit under 
R. 68 is instituted or between date of its 
institution and .its final disposal — Second 
execution petition filed more than three 
} ears from date of dismissal of first execu¬ 
tion petition is time-barred — Tlaint in suit 
undor O. 21, R. 68 cannot be treated as 
application in accordance with law within 
Art. 182 (5), Limitation Act — Nor can de¬ 
claratory suit under 0. 21, R. 63 be regarded 
as step-in-aid of execution within Art. 182 
(5), Limitation Act 5 

- 0.21, R. 63 —"Party against whom 

an order is made'’ — R. 63 applies to all 
ordors which are against claims preferred 
under R. 08 irrespective of whether they 
have been passed on merits or not — Order 
Petition not pressed. It is dismissed " is 
adverse order : 48M L J G1G=('25) 12 AIR 
1925 Mad 1113=87 I C G35; (' 25 ) 12 AIR 
1925 Mad 2G5 = 80 I C 233; 110 I C 511 
(Mad) and (1910) 2 M L J 102 = (’ll) 28 
AIR 1941 Mad 77, OVERRULED 

(FB) 41 

—— 0. 21, R. 66 — Want of specification 
of judgment-debtor's interest in joint family 
property does not invalidate sale proclama¬ 
tion 97 d 
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Civil P. C. ia _ _ 

_0. 21, R. 89 — Property sold — Judg¬ 
ment-debtor applying under S. 19, Agricul¬ 
turists' Relief Act, and depositing amount 
under 0. 21, R. 89 — Sale set aside — On 
accounts being taken, decree found satisfied 

_Decree-holder held not entitled to claim 

amount deposited as deposit by judgment- 
debtor held not voluntary 458 

_ 0. 21, R. 90 — Question of accepting 

offer for further security held discretionary 
with execution Court and should not bo 
interfered with 5096 

- 0. 21, R. 90, Proviso — Time granted 

to'furnish security—Draft security tendered 
—Court subsequently without passing orders 
as to adequacy of security issuing notice to 
opposite side — On objection security tested 
and found insufficient — Court held not 
deprived of power to decide inadequacy of 
security and held entitled to dismiss appli¬ 
cation without considering application on 
merits 509a 

-0. 21, R. 93 — Interest — Executing 

Court has full discretion to order interest or 
refrain from doing so 4236 

-0. 21, R. 97 — Applicability — R. 97 

applies only where property is sold by Court 
in execution proceedings and requirements 
of R. 95 are fulfilled 505 

--0. 22, R. 6 and 0. 21, Rule 92 —Order 

confirming sale under 0. 21, R. 92 is neces¬ 
sary corollary of order refusing to set it 
aside — Application by judgment-debtor to 
set aside sale under 0. 21, R. 90 — After 
conclusion of hearing judgment-debtor dying 
— Subsequent order dismissing application 
and confirming sale is valid by reason of 
0. 22, R. G evon though passed without im¬ 
pleading judgment-debtor’s legal representa¬ 
tives 608 

*-0. 23, R. 1 —One of plaintiffs apply¬ 

ing for unconditional withdrawal from suit 
— Sub-rule (4) does not apply and consent 
of other plaintiffs is not necessary — But 
Court can refuse such application if it will 
be prejudicial to other plaintiffs — More 
inconvenience to other plaintiffs having no 
relation to conduct of suit is not prejudice 
— It must amount to legal obstacle to con¬ 
tinuation of suit 378 

- 0.33, R.5 —Application in High Court 

to sue in forma pauperis — C'auso of action 
arising outside jurisdiction — Defendant not 
having address nor residing within jurisdic¬ 
tion — Leave to sue not obtained_Appli¬ 
cation must bo dismissed 16 a 

-0. 31, Ii. 10 — Redemption suit _ 


Civil P. C. 

Mortgagee is entitled to costs unless his 
conduct disentitles him 592a 

- 0. 41, R. 10 — Order directing security 

to be furnished in specified time— Security 
tendered within time — Order is complied 
with — Security tested after time fixed — 
It must be held to have been furnished in 
time unless it is found insufficient 29 

-0. 41, R. 22 — Limitation — Starting 

point — Sorvico of notice on pleader’s clerk 
is not correct starting point 4036 

-0. 41, R. 22 —Decree one of dismissal— 

Cross-objections cannot be preferred against 
mere findings — Respondent can sustain 
trial Court's decree even on grounds decided 
against him by that Court 881e 

- 0. 41, R. 33 and S. 73 — Suit under 

S. 78 (2), for refund — Other creditors also 
impleaded as defendants—Suit dismissed — 
Appellate Court while.decreeing suit cannot 
pass decrees in favour of defendant creditors 
when limitation for suit by them under 
S. 78 (2) had expired 748c 

-0. 41, R. 33 —Appellate Court—Powers 

of — New Act passed pending appeal — 
Appellate Court can pass decree in accord¬ 
ance with Act 291c 

- 0. 41-A (Madras) and 0. 3, R.5 — 

0. 41.A is special provision and prevails 
over general provision—Service of notice of 
appeal by merely leaving in office of advo¬ 
cate is not service on party or his pleader 

403a 

- 0. 44, R. 1, Proviso — Court is not 

bound but should hear party before rejecting 
application 478 (1) 

- 0. 47, R. 7 and R. 4 (2), Proviso (b) 

— Words “strict proof’ in R. 4 (2), Proviso 
(b)—Meaning of—"Proof” and "evidence"— 
Distinction — Appellate Court in deciding 
whether R. 4 has been complied with or not 
can see whether evidence adduced before 
lower Court did or did not amount to “proof” 

511a 

-0. 47, R. 7 — R. 7 does contemplate 

discussion of sufficiency of cause by appel¬ 
late as well as trial Court 5116 

Companies Aot (7 of 1913), S. 4 (5) — 
Magistrate finding that ho ought not to have 
taken cognizance of offence under S. 4 (5)— 
He can drop proceedings 283a 

- S. 4(5) — S. 4 (5) relates to S. 4 (l) 

and (2)—Company formed in contravention 
of S. 4 (2) before S. 4 (5) came into force — 
Members can be punished for continuing to 
be members after S. 4 (5) came into force 

2836 
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Companies Act 

-— -S. 32 (5) — Words “knowingly” and 
wilfully' ’ refer to company’s officers and 
not to company itself — Company is always 
liable when return is not sent in—Its officers 
liable only when they knowingly or wilfully 
authorise or permit default 75 

- S. S6D — Loans to directors of bank 

are part of its business 737 (j) c 

-S. S6D — Loan sanctioned to one of 

directors—Directors held guilty under S. 86 D 
—Registrar’s duty explained — High Court 
refused to interfere at instance of private 

P er30n 452 (l)a 

- Ss. 137, 13S, 141 and 141A — Con¬ 
struction—Offences under Act—Cognizance 
of, is governed by S. 190, Criminal P. C. — 
Private person can complain 283c 

*- S. 164 —Contributories — Application 

by father for shares as guardian of minor 
daughter—Shares issued in minor’s name— 
Father cannot bo placed in list of contribu¬ 
tories 470 

- S.101 and Company Rules, Rr. 83,91 

— Delay in filing proof of claim should bo 
excused — Claimant may be paid dividend 

without disturbing previous dividends _ 

Amendment of R. 91 suggested 349 

- S. 229 — Company having current ac- 

count with Travancore Bank at Nagarcoil— 
Bank suspending business on 20th Juno 1938 
and in process of liquidation under Court's 
order for its compulsory winding up—Com¬ 
pany having no account with Bank’s Bom- 
bay branch—On 14th Juno 1938, company 
instructing Bombay branch of Bank to col. 
lect amount of chcquo in its favour on 
Indian Bank at Bombay and remit proceeds 
to Bank’s Nagarcoil branch to credit of com. 
pany s account — Bombay branch of Bank 
collecting amount next day but not remitting 
it to Nagarcoil — After Bank’s liquidation 

amount remaining with Bombay branch_ 

Bank’s position hold was of agent holding 

his principal’s money for special purpose_ 

Company held entitled to amount of cheque 

64 G 

Ss. 235, 103 — Person signing pros, 
pectus as director but resigning before decla¬ 
ration under S. 103 cannot bo made liable 
for pecuniary loss sustained by company bv 
misfeasance of directors 8G5a 

— S 235 — Misfeasance — Becoming a 
Director by accepting a gift of shares with¬ 
out paying for them is a misfeasance: 8 G 55 

7 S ' 236 ~ Section does not exclude non¬ 
feasance—It applies to every act of commis- 
sion or omission y(j 5c 


Companies Act 

- Ss. 236 and 282 —Company going into 
voluntary liquidation — Accused appointed 
liquidator — Accused as liquidator filing 
periodical returns during 1934 — In 1935 
accused writing against debt of Rs. 33,600 
due by him to company as many individual 
items of shares and debts ns he could think 
of and writing off balance — Writing off of 
his own debt being false and dishonest ac¬ 
cused held properly convicted under S. 236 

— If other eutries against his debt of rupees 

33,600 were true accused held guilty also 
under S. 282 702a 

—Ss. 236 and 208A (2) — Company 
going into voluntary liquidation — Director 
does not coaso to bo director when liquida- 
tor is appointed — Liquidator is officer of 
company—S. 236 held applied to liquidator 
whether as contributory, director or officer 

~ 280, 202 — Order dismissing peti¬ 

tion for taking security given under S. 280 
is not appealable 405 ( 2 ) 

— -S. 262 — S. 282 applies to de facto 

liquidator 702c 

Company — Bank — Article of Association 
declaring director’s office to bo ipso facto 
vacated if ho resigned or became incapable 
of acting as director—Construction—Direc- 
tor s indebtedness to bank held not incapa¬ 
city within articlo 737 (i) rt 

— Articles of Association — Removal of 

directors — Directors cannot under proce- 
dural articlo frame rule for removal of direc¬ 
tors—Such rule is ultra vires 787 ( 1 )/, 
-Prospectus changed in material parti¬ 
culars before allotment — Application for 
shares can be revoked 953 

-Directors — Meeting of — Quorum_ 

Validity—Director interested in resolution 
cannot vote—Company can agree that debt 
duo to shareholder should bo set off against 
future calls — Director and managing agent 
hold in fiduciary relation to company and 
henco incompetent to decide whether resolu- 
tion was for company’s benefit 95 

Contempt — Contempt of Court_There 

cannot bo contempt more gross than allege- 
tion that once Magistrate know that Govern, 
ment had instituted prosecution thoro was 
bound to bo conviction (SB) 711 (1) 

Contraot — C. I. F. contract — Effects of 
stated—Breach—Cancellation of contract— 

\ alidity—Tost—Contract partly tyjied and 
partly printed —A agreeing to purchaso and 
R agreeing to sell 60 bottles of quicksilver 
to bo imported from Italy, half quantity to 
be shipped in July 1939 and remaining half 
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tJontraofc 

in August 1939—Typed portion mentioning 
terms as “Document against sight payment” 
—Printed portion providing that on arrival 
of steamer by which goods were shipped 
indentor should take up documents which 
would be delivered against payment only— 
On receipt of bill of lading and other docu¬ 
ments relating to first consignment B present¬ 
ing same to A and on .4’s refusal to pay for 
same cancelling whole contract and refusing 
to give delivery of second consignment when 
received — Contract held lawfully cancelled 
by B — A held not entitled to delivery of 
second consignment 139a 

-Construction — Contract partly typed 

and partly printed — If both portions can 
be read together, effect must be given to all 
provisions—Printed portion not reconcilable 
with typed one — Typed portion must pre¬ 
vail 1396 


-Consideration — Validity — Decree 

against A alono— A and B executing pronote 
for decretal amount — Abandonment of de¬ 
cree by promisee against A is sufficient con¬ 
sideration for B's liability under pronote 

134c 

'-Maintenance and champerty — Suits 

on promissory note—Pending suits, plaintiff 
transferring entire amounts due in respect 
of suits for consideration to he paid within 
a few days of passing of decrees in suits— 
Decrees passed—Transaction held completed 
one and valid 21a 

Contract Act (9 of 1872), S. 23— Under¬ 
taking not to proseoute part of consideration 
—Entire agreement is illegal 173a 

- S. 60 —Performance — Company con¬ 
ducting chit fund — Subscriber depositing 


money towards future instalments in bar 
as required by oompany — Performance 
good even though such bank subsequent 
goes into liquidation Sc 

- S. 72 — Money paid by R under i: 

fluence of mistake that A was first mor 
gagee and li second mortgagee of M w) 
was represented by G as M—R held entitl. 
to return of amount paid 

S. 73 — Interest — Interest cannot 
awarded under S. 73 to party not entitl 
to it ,125 

- S. 120 —Person in position of surety- 

In granting relief Court is not confined 
contracts of guarantee within S. 12G—Cou 
can apply principles of equity unless ca 
is governed by positivo provision of law 
bather mortgaging his separate property a 
having benefit of whole of mortgage loan 
iSon made party to mortgage deed not 

194 - Indexes (Mad .)—3 & j 


Contract Aot 

mortgagor but as party of second part—Son 
not described as surety but brought in in 
case of need—Son’s position held was that 
of surety — Son held entitled to benefit of 
security to extent to which he had contri¬ 
buted towards discharge of mortgage 628a 

- Ss. 128, 134 — Discharge of principal 

debtor by operation of law does not dis¬ 
charge surety — Surety cannot take advan¬ 
tage of partial discharge which principal 
debtor gets by Madras Agriculturists’ Relief 
Act 145 

- S. 132 — A and B executing pronote 

and making themselves jointly and severally 
liable—Mere knowledge by promisee that B 
was only surety for A cannot affect liability 
of promisors under pronote—Nor can B let 
in parole evidence to vary terms of pronote 

134c/ 

- Ss. 118, 178A and 178 (as amended 

in 1030 )—Goods entrusted for safe custody 
—Pledge by depositee is invalid 299 

Copyright Act (3 of 1011), Ss. 7, 8 — 
Scope explained 124 

Costs—Major portion of claim admitted— 
Costs on uncontested scale should bo granted 
on such claim and on contested scale on 
portion contested 5516 

-Appellant though successful not given 

costs 419 (2)6 

Court-fees — Refund — High Court can 
under S. 107 and S. 151, Civil P. C., help 
party to get refund of excess court-fee erro¬ 
neously paid 464 

-Fixation of — Duty is of trial Court 

445 (2)a 

-Determination of — Hardship is no 

factor 20 od 

Court-fees Act (7 of 1870), S. 7 (i) — 
Applicability — Plaint in suit by mortgagee 
or person entitled to charge on immovable 
property to recover what is due to him falls 
to be stamped under S. 7 (i) 205a 

- S. 7 (v) (c) — Words “net profits” in 

S. 7 (v) (c)—Moaning explained 5856 

- S. 7 (ix )—Suit to enforce mortgage by 

sale does not fall under S. 7 (ix) 2056 

- S. 17 — Suit for possession on basis of 

sale deed and in alternative for recovery of 
consideration money—Suit valued at Rs. 955 
—Same value placed on alternative relief — 
Alternative reliefs held did not constitute 

two distinct subject-matters within S. 17_ 

Single court-fee based on valuation of Rs. 955 
held sufficient for both reliefs 744 

- Sell. 2, Art. 1 (d) (i) (as amended in 

Madras )—"Suit or proceeding” — Meaning 
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Court-fees Act 

of, explained — Suit includes execution pro- 
ceedings and proceedings in appeal — Pro¬ 
ceeding also bears same meaning 890 

- Sch. 2, Art. 17 — Suit for Rs. 18,000 

and first charge on property — Suit decreed 
but charge refused — Appeal for having 

charge — Property valued at Rs. 9500_ 

Court.fee held payable on Rs. 9500, i.e., on 
value placed on property 152 

- Sell. 2, Art. 17D and S. 7 (iv) (f) (as 

amended in Madras )—Administration suit 
not being suit for account falls under Sch. 2, 
Art. 17B — Market value of property deter¬ 
mines jurisdiction 247a 

- Sch. 2, Art. 17B ( as amended by 

Madras Act 5 of 1922 )—Partition suit by 
person in joint possession —Value for juris- 
diction is market value of property claimed 

103(1) 

Criminal Procedure Code (5 of 1898), 
Ss. 54 and 66 — Applicability—S. 56 does 
not limit S. 54 in all cases 639 g 

-- Ss. 54 (1) (ix) and S. 56 — Word 

'requisition' in S. 54 (1) (ix) is quite general 
and covers telephonic message — Order for 
arrest of person by telephonic message is 

legal provided S. 54 ( 1 ) is complied with_ 

Officer ordering such arrest acts in discharge 
of his official duty within S. 270 (l), Gov- 
ernment of India Act 589rf 

- Ss. 87 and 88 —Condition precedent to 

issue of proclamation under S. 87 and attach, 
mont under S. 88 stated — Arrest warrant 
issued — Magistrate informed that accused 
had already left India — Issue of proclama- 
tion under S. 87 and attachment under S. 88 
is without jurisdiction 289 

- Ss. 68 (6D) and 386—\Y\le A obtain- 

ing maintenance order under S. 488 — Cor- 
tain property attached and money deposited 
in Court — Claim by othdr wife B rejected 
—Suit by B undor S. 88 ( 6 D) _ Fact that 
B asked for money decree nnd not for decla¬ 
ration held did not take suit out of S. 88 (GI)) 

— Money in Court not being held by or at 

disposal of Government, Secretary of State 
held not necessary party 98a 

•-70C — Magistrate not giving reasons 

for passing order undor S. 106 — Order is 
not illegal 50 1 (l) 

S. 112 — Court can pass supplemental 
order 242(1) 

— Ss. 140, 139 and 133 — Order under 

S. 183 not made absolute under S. 139(1)_ 

Further proceedings dropped under S. 189 
( 2 )—S. 110 does not apply 118 

' S. 144 — Sub.Magistrate refusing to 
pass order under S. 144 for want of suffi. 


Criminal P. C. 

cient grounds — Sub-divisional Magistrate 
in appeal can pass order under S. 144 if he 
considers it necessary on material before him 

2° 

- S. 145 —Scope—Dispute between ten¬ 
ants and sub-tenants about land—Landlord 
is not party to dispute—But Magistrate can 
proceed under S. 145 even though his atten¬ 
tion to dispute is drawn by landlord: 684(1) 

- S. 145 — Partition between A and B 

after harvest — A willingly accepting parti¬ 
tion and saying that B's share was to be his 
That amounts to giving over possession 
to B—B's repairing of bunds and cultivation 
of seed beds held sufficient to constitute pos- 
session 2496 

- Ss. 147, 145 and 146 —Right of ease. 

ment in respect of certain lands—Magistrate 
unable to decide whether right exists — He 
cannot order attachment of lands under 
Section 146 77 a 

- S. 147 Evidence conflicting—Magis¬ 
trate need not give definite finding 776 

-S. 162 — Copies of witness’s statement 

when granted, stated 45 ] 

-S. 162 — Statement to police under 

S. 162 is not substantive evidence 2S8(2)a 

- Ss. 172 and 174 —Case diary— Use of 

—Absence of statement from diary is not in 
itself evidence that statement was not mado 

— Proper way to prove omission stated 

288(2)6 

- S. 192 — Scope — Charge sheet filed 

under S. 826, renal Code — Complaint con¬ 
taining exaggeration of facts and offence 
being only one punishablo under S. 825, 
Penal Code — Transfer of case from First 
Class Magistrate to Sub-Magistrato held 
proper 4656 

- S. 195 — Registrar of Small Cause 

Court Madras when Court within S. 195 — 
While taking security undor O. 12, cl. (10). 
Madras High Court Rules of Practice, Regis, 
trar does not act as Court within S. 195, 
Criminal P. C. 787(2) 

- S. 195 — Complaint to village Magis. 

trato is tantamount to information to police 

— police finding complaint false, filing 

charge-sheet under S. 211, Penal Code, sot¬ 
ting out all facts constituting ofienco — 
Complaint by police held valid complaint 
under 8. 195 518 

- S. 195 — Complaint of defamation 

based on evidence in Court — Complaint by 
Court or its sanction is not necessary—Com- 
plaint by defamed lies under Penal Codo • 
(1989) 1 M L J. 412=(’89) 2G A. I. R. 1999 
Mad. 868=181 I. C. 86 ; (1989) 1 M. L. J. 


19 


Subject Index, A. 

Criminal P. C. 

614=(’89) 26 A.I.R. 1939 Mad. 493=183 
I. C. 179 and 1940 M. W. N. 867, OVER¬ 
RULED 19 

_ S. 195 (1) (b )—Offence under S. 193, 

Penal Code—Filing of complaint by proper 
person is essential for taking cognizance — 
Court ordering return of costs to accused — 
Proceedings before Registrar—Accused filing 
false affidavit—Registrar held not Court but 
ministerial officer—Complaint by Registrar 
held incompetent 3266 

- S. 197 — Object — Complainant tying 

cow to tree—Municipal Health Officer com¬ 
ing to complainant, giving smack on neck 
and telling him that he had no business to 
tie his cow there—On protest by complain¬ 
ant, Health Officer losing temper and giving 
further blows on cheeks and head — Health 
Officer held was acting as public servant 
when he interfered with complainant and 
struck him 664(1) 

- S. 197 —Assistant Police Commissioner 

arresting accused for offence under Madras 
City Police Act — On his order given while 
purporting to act in discharge of his official 
duty, Police Sub-Inspectors beating accused 
—Assistant Police Commissioner not remov¬ 
able from his office except with Secretary of 
State’s sanction—Court held could not take 
cognizance of his alleged offence without 
Governor's previous sanction 81(1) 

- Ss. 201, 528 (2), 526 — Case before 

Magistrate having no jurisdiction — Proper 
procedure is for Magistrate to return com¬ 
plaint to l)e presented to proper Court and 
not for District Magistrate or High Court to 
transfer it to Magistrate having jurisdiction 

715 

- Ss. 202, 200, 192 — Case transferred 

under S. 192—Stage of inquiry under S. 202 
already passed by Magistrate transferring 
case—Transferee Magistrate cannot proceed 
under S. 202 — Mere transfer is not suffici¬ 
ent to indicate whether stage has passed 

426 

- Ss. 209,28 and 438 —Joint Magistrate 

before whom accused was charged under 
S. 511 and S. 379, Penal Code, erroneously 
thinking S. 75, Penal Code, to be applicable 
and transferring case to Sub-Magistrate — 
Sub.Magistrate holding that prima facie case 
was made out and committing accused to 

Sessions — Committal held not illegal _ 

Reference by Sessions Judge to High Court 
to have committal quashed held unnecessary 
— Proper procedure stated 4406 

- S. 225 — Charge sheet filed by police 

relating to offence on 18th May 1941 _ 


I. R. 1942 Madras 

Criminal P. C. 

Charge itself relating primarily to incident 
on 26th March 1941 — Sub-Inspector only 
witness in case referring to incidents other 
than that on 18th May 1941 one of them 
being that of 26th March 1941 — Accused 
questioned particularly with regard to inci¬ 
dent of 26th March 1941—Accused pleading 
guilty—Accused held not prejudiced by dif¬ 
ference in charge and charge sheet 4176 
- S. 247 — Allegations in complaint con¬ 
stituting warrant case—Magistrate can adopt 
summons procedure if he comes to conclusion 
that only minor offence has been committed 
— Magistrate without giving any reasons 
ordering complaint filed under S. 427, Penal 
Code, to be taken as under S. 426, Penal Code, 
and acquitting accused under S. 247, Crimi¬ 
nal P. C., acts without jurisdiction 594a 
- Ss. 250 and 342 —Complainant show¬ 
ing cause under S. 250—Magistrate need not 
record actual words used by complainant — 
Proper procedure indicated 241 

- S. 256 —Summary trial of warrant case 

—Omission to give facilities for further 
cross-examination by accused is grave one 

6726 

- Ss. 258 (1), 259 — Charge framed — 

Order of acquittal for complainant’s absence 
under S. 258 (1) is illegal — Nor can order 
under S. 259 be passed 552(1) 

-S. 263 — Summary trial — Magistrate 

should give brief statement of reasons for 
convicting accused—That would necessitate 
short summary of prosecution evidence—If 
there be defence evidence Magistrate should 
also give reasons for preferring evidence of 
prosecution to that of defence 669a 

-S. 288 —Sessions Judge making up his 

mind that witness was not giving true evi¬ 
dence before him— He can admit under 
S. 288 evidence of witness before Commit¬ 
ting Magistrate—Before acting under S.288 
Sessions Judge need not conduct enquiry to 
satisfy himself that evidence before him was 
false 700 

-S. 345 —Offence of cheating cannot be 

compounded without Court’s leave even if 
no prosecution is launched — A executing 
pronote in consideration of payee not prose¬ 
cuting li for cheating—Consideration for 
pronote is unlawful — Pronoto cannot bo 
enforced against A : (1941) 2 M. L. J. 827 
= (’42) 29 A. I. R. 1942 Mad. 173 = 201 
I. C. 91, REVERSED G02(l) 

- S. 345 — Agreement compounding 

offence compoundablo without Court’s leave 
is lawful — Such agreement in case of non- 
compoundable offence is unlawful 1736 
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-S.345 (2) —Offences specified in S. 345 

_:_l t'* / i i % . .. 
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( 2 j, Criminal P. C., can be lawfully com¬ 
pounded before they go to Court — Prosecu¬ 
tion launched — Agreement to compound it 
without Court's leave is void under S. 23, 
Contract Act — Agreement compounding 
offence of cheating before launching prose° 
cution by execution of pronote held valid 

o - / 173c 

S. 349 (2) — Magistrate under S. 349 


( 2 ) must dispose of case himself—He has no 
power to remand it 281(2) 

■S. 350 (1), Proviso (a) — Transfer of 


' ' ' -/ - -A- L UUOLCL U 1 

case to another Magistrate — Accused have 
no right to have witnesses re.called: 221 ( 1)6 

■Ss. 36G and 367 —Pronouncement not 

_ - . 1 • I > ■ • . 


in accord with signed judgment is not 


w — 4 -. X. uvi 

pronouncement of judgment and has no 
validity ^ 6686 

■S. 3/0 (i) — Magistrate merely savin" 

hn KaI ! a... 1 I • . . * ® 


that ho believed prosecution witnesses with- 
out noting their evidence and without any 
reference to defence evidence—S. 370 (i) is 
not complied with — Magistrate should give 
brief statement of reasons for conviction 
which would necessitate reference to prose- 
cution and defence evidence GOSa 

- Ss. 370 (i), 441 and 439— Magistrate 

not complying with S. 970 (i) by not "ivin" 
reasons for conviction—High Court iu^revi! 
sion sending for record of case—Magistrate 
can submit report under S. 441 and romedv 
defect in original order—In such case High 
Court will not interfere 6086 

Ss. 422 and 545 — On appeal by ac- 


-- ur|<jn;ai uy ac- 

cused, notice sent to Public Prosecutor- 
Conviction and compensation order set aside 
after hearing Public Prosecutor—Absence of 
notice of appeal to complainant is not ir- 
regularity much less illegality 435 a 

S. 422 — Appeal from conviction al 

1 • > 1 < . _ 


. 1 * •--- vvunvuou ill* 

lowed without notice to officer appointed by 

Provincial Government—Appellate order of 

acquittal cannot be sustained 356 

Ss. 428 and 540 — Power of appellate 


-- vi 

^ourt to make enquiry to take additional 
evidence—In view of allegations in grounds 
of appeal appellate Court summoning trial 
Magistrate and recording evidence from him 
as to circumstances under which judgment 
was delivered — Magistrate’s evidence held 

was not evidence contemplated by S. 428_ 

But appellate Court held had powor to 
enquire by report or otherwise what trans- 
pi red ^ in Magistrate’s Court — Appollato 
Courts onqniry from Magistrate held not 

Wrong > 668 a 


Criminal P. C. 

——Ss. 435, 561A and 145 (7) — Order 
under S. 145—After filing revision to High 
Court petitioner dying — High Court can 
bring legal representatives on record if ends 
of justice so require 249a 

S. 436— It is desirable that Magistrate 


passing orders m revision should give reasons 
for orders passed though mere absence of 
reasons is not indication that Magistrate has 
not given case full consideration 653 

--S. 439 — Concurrent findings that evi¬ 
dence of witness was not true must be ac- 
cepted as correct in revision 668 c 

— Order of acquittal without 


jurisdiction—Order to continue proceedings 
from point where illegal order was passed 
likely to unduly harass accused — Evidence 
against accused very little and entitling 
them to benefit of doubt—Order held should 
not be interfered with 657 ( 1)6 

S. 439— Sentence of small fine — No 


interference on ground of error in conviction 

c 5S2(2)c 

5 . 439— Interference with sentence in 
revision—High Court is very reluctant but 
it will not allow very inappropriate order to 

btftUCl i -t 

Q ijn * • , 415(2)c 

S. 439 — Acquittal — High Court will 


• . . * -- *“*■£>** V ^UM/ » HI 

interfere only in very exceptional circum- 
stances—Proper course is Crown appeal 

9 279(1)6 

•o. 4 / o—l roceedings under—Judgment 


in civil proceedings how far admissible _ 

Similarity of reasons in criminal Court and 
in civil Court does not mean that criminal 
Court was influenood by decision in civil 

Courfc 753 c 

- Ss. 480, 486 (1) and 407 (2) _ S on . 

tence under S. 180 by second class Magis. 

trate— Appeal lies under S. 486 ( 1 ) only 

and to District Magistrate—S. 407 ( 2 ) does 

not apply—District Magistrate cannot trans¬ 
fer appeal to other Magistrate of first class 

S. 488 — As long as child is with 


mother, she must bo givon sufficient to 

u fathor ,ms right to c,,s - 
t°d> of child he can at any time institute 

pioceedings for that purpose - It is impro- 

m , 0r ourt *° r °fnso maintenauco for 
ohi d merely because it was of opinion that 

mother lmd no right to custody of,child:705 
os. 488 and 439 — Finding that wife 
ia<l proved cruelty against husband is of 
fact — When it is reasonable on ovideuce it 
will not be interfered with in revision: OGGa 
■S. 488 —Maintenance petition by mar- 




I c ' 




Of,,. 


ned woman against third person as mother 
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Criminal P. C. 

of minor child alleged to be born through 
illegal intimacy with him — Admissions of 
paternity are irrelevant if woman fails to 
prove non-access to her husband when child 
could have been begotten 251 

- S. 488 (8) — Expression ‘reside’ — 

Meaning of — Husband and wife held last 
resided in Bangalore and not Trichinopoly 

6665 

- S. 488 (8) — Person can be taken to 

reside at place even if he lives in rented 
house 666 c 

- S. 406 — Bailable offence — Condition 

not to enter disputed land is not authorized 

740 

- S. 523 —Accused asserting property as 

not being his—Order returning property to 
accused is bad—Magistrate must inquire as 
to person entitled to possession 726(1) 

- Ss. 526, 476 and 476B — Fact that 

District Judge who heard appeal from order 
directing complaint to bo filed under S. 476 
is to try case itself is good ground for trans¬ 
fer of case under S. 526 (Obiter) 7536 

- Ss. 526 and 203 —Cross-complaint by 

accused dismissed, under S. 203—Accused's 
apprehension that his case had been pre¬ 
judged held reasonable — Case held fit for 
transfer 69 

- Ss. 526 (8) and 344 — Intimation by 

party of his intention to move for transfer 
—Case adjourned—Party cannot be ordered 
to pay costs of the day 178 

- S. 528 — Notice — Transfer of case on 

application of one of accused to another 
Magistrate without notice to other accused 
is not illegal 221 (l)a 

- S. 530 (p) — Magistrate trying person 

for offence less serious than actually com¬ 
mitted—Effect of — High Court when will 
interfere— B, Doputy Tahsildar, finding that 
owner had no license for grazing goats in 
forest taking goats to cattle pound—On way 
Ii meeting A and C owners of goats and 
their friend D — A, C and D without dis¬ 
closing fact of ownership volunteering to 
assist B in taking goats to pound and leading 

him not to pound but to their own pen_ 

B duly driving goats into j>en and on sub¬ 
sequently discovering that enclosure into 
which ho had driven goats was not cattle 
pound but owners' private pen lodging com¬ 
plaint— A, C and L) charged undor S. -117. 
Penal Code—Offence held did not fall under 
S. ‘120, Penal Code—Magistrate held could 
not be said to have clutched at jurisdiction 

31 


-S'. 531 — S. 581 applies only to in¬ 
quiries in British India — It does not con¬ 
done enquiry by British Indian Court when 
no British Indian Court would have juris¬ 
diction — Bangalore Courts are foreign 
Courts 66 (id 

- S. 540 — Scope — Prosecution under 

S. 409, Penal Code—Court allowing stamp 
vendor to be called as prosecution witness 
to explain how name of person who had not 
purchased stamp could appear as vendee at 
back of stamp — Discretion under S. 5 10 
held properly exercised 223a. 

- S. 540 — Witness allowed to be exa¬ 
mined under S. 510 at instance of party— 
Notice to other party is not necessary: 2236 

- Ss. 550 and 523 —Disposal cannot bo 

postponed indefinitely 319(1) 

- Ss. 556, 476 and 476B — Complaint 

by District Munsif under S. 476 — District 
Judge dismissing appeal holding that there 
was sufiicient material to justify District 
Munsif in laying complaint—Same case 
coming before District Judge as Sessions 
Judge—District Judge is not precluded from 
dealing with case 758a, 

- Ss. 562 and 380 —S. 562 applies only 

to convicted persons — Reference under 
S. 562 — Magistrate must proceed under 
S. 880 -- S. 380 does not empower Magis- 
trate to set aside conviction — Further en¬ 
quiry under S. 380—Object stated: 657(l)a 
- S. 562 — Applicability — Accused al¬ 
ready spending two periods in Borstal School 
—S. 562 does not apply 582(l)a 

- S. 562 —Applicability —Application of 

S. 562, Criminal P. C. is not illegal to offence 
punishable only under S. 804 (2), Penal 
Code; but that section is not ordinarily to 
be applied to such offences 415(2)6 

- S. 565 —Conviction only under S. 511, 

Penal Code—S. 565 does not permit of order 
as to notification of accused’s residence: 521a 
Criminal trial — Crown appeal against 
acquittal — Though appellate Court can go 
into facts it will not convict if facts were at 
all uncertain especially when lower Court's 
finding on evidence is not unreasonable 

531a 

-Evidence — Record of accused's state¬ 
ment attested by witnesses not filed — Wit¬ 
nesses stating what accused said—There is 
no check on accuracy 4506 

-Evidence—Prosecution witnesses taking 

part in defending deceased — Their un¬ 
willingness to accept responsibility for long 
wound on back of accused is not sufficient 
for doubting prosecution story 446a 
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Criminal trial 

-Evidence — Witnesses using defensive 

measures against rowdies and giving evi¬ 
dence freely regarding death of their com- 
panion — Witnesses cannot be described as 
interested 44 g^ 

—-—Evidence—Number of persons attacking 

without warning in crowded place_Number 

of minor discrepancies and inconsistencies 
in evidence given by prosecution witnesses 
—That is insufficient to throw real doubt 
on prosecution story 446 c 

-Evidence—Statements by expert medi¬ 
cal witnesses as to nature of blows causing 
injuries — Court need not try to reconcile 
statements—Court should consider whether 
medical evidence precludes prosecution story 

„ „ 227a 

-Evidence — Postal stamp — Probative 

value of, on a postcard is not very high: 2276 

--Evidence — Disinterested witnesses not 

coming forward at earliest opportunity and 
informing police—Merely on this their evi- 
dence should not bo rejected 49 ^ 

-Evidence—Head constable examined as 

prosecution witness producing general diary 
containing entry regarding occurrence in 
question as reported by complainant — In 
cross examination, omission of material and 
relevant facts and injuries sustained by com¬ 
plainant elicited—Accused's prayer to have 
aforesaid portion in diary marked as exhibit 
refused — At Magistrate’s suggestion com- 
plainant applying for and getting expunged 
evidence of head constable from record — 

— Head constable’s evidence held could not 

be expunged from record _ Accused held 
entitled to prove through him documents 
admissible in evidence gg 

Experts-Footprint experts—Evidence 

of, how far relevant explained 452 ( 2 ) 

- Injunction by civil Court on com¬ 
plainant not to further prosecute case _ 

Magistrate can proceed with case and sum- 
mon complainant to give evidence 756c 

—Judgment — Validity — Three Bench 
Magistrates considering case—At later hear¬ 
ing fourth Magistrate joining — At final 
hearing, three Magistrates present two of 
J! oi" , ia< ^ sat throughout—Order passed by 
Bench held illegal 210cz 

Murder — Sontenco — Mitigating cir- 


Subject Index, A. I. R. 1942 Madras 


cumstance —Primitive character of accused 
not using deadly weapon but joining in 
murder hold justified transportation 287c 
I ublic Prosecutor — Duty of explained 

o * . , 227 d 

Retracted confession—Conviction is not 
safe if confession is uncorroborated ioOil 


Criminal trial 

-Review — Bench Court cannot correct 
errors in its judgment or review its illegal 
order—High Court alone has power 2406 

--Sentence — Imprisonment till rising of 

Court — Validity—No alternative of fine — 
Imprisonment till rising of Court is objec¬ 
tionable—Law permitting alternative of fine 

— Sentence of imprisonment —Necessity of 

3t&t6d 723c 

■ Sentence—Public Prosecutor represent- 
mg that more serious offence not committed 
—Policy Of Crown is not to press 2186 

— Summons case — Accused can be con. 

victed of offence not specified in charge sheet 
aid by police provided he is not prejudiced 
by omission of charge 354 ^ 

-Witnesses not examined—Accused can- 

not be acquitted 452 ( 1)6 

Criminal Tribes Act (6 of 1924), S. 23 ( 1 ) 
Accused out of jail for 7 years after previ¬ 
ous conviction — It is reason to contrary 
within S. 28 ( 1 ) 33 

— •$. 23 (1) (b )—Long interval (5 years) 
between accused coming out of prison after 
ser\ing last sentence and commission of 

offence is “special reason to contrary” within 

b. 28 (1) (b) 81 (2) 

Custom — Proof — Uncontested cases are 
very good proof of alleged custom 485c 

Iriigation rights — Lands irrigated by 
v\ater from tank—Defondants lands remain, 
mg submerged for weeks during rains under 
water spread from tank — Defendant con- 

structing bunds to prevent submersion_ 

Erection of bunds interfering with customary 
supply of water to lands of plaintiff and other 
ryots in ayacut — Plaintiff held entitlod to 
injunction — Principles of English common 
law held inapplicable 258 

Decree — Assignment by decree-holder to 
defraud creditors—Creditor of decree, holder 
can attach decree and claim that assignment 
is not binding on him 714a 

Deed—Construction — It must be read as a 
whole - r g 

Construction — Intention must bo a&- 

.1 £ _—_ i 


-- -...vuviwu tuuat uu lift* 

tuerod from words used — Surrounding 
circumstances are not to bo ignored 180c 
Defence of India Act (35 of 1939 ), S. 2 
»\ ild speech tending to endanger public 
safety and hinder defence of India — Act 
applies 491 a 

-b. 2 — Applicability of Act — Speech 

in connexion with trado or industrial dispute 
Speech not adversely affecting war effort 

or seriously embarrassing Government_Act 

should not be invoked—Sole object of speech 
to promote welfare of speaker and his follow 
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workers in a particular employment — Act 
does not apply 427 

-S. 2, Rules under —Literature of viru- 

lent nature—Possession simpliciter is liable 
to heavy punishment under rules 664 (2)a 

- S. 2, Rules under —Sentence—Offence 

under rules—Accused member of communist 
party — Court cannot take into account 
changed attitude of party to Government and 
of Government towards party—It is matter 
for executive and not Court 664 (2)6 

-S. 2, Rules under R. 19 — Offence 

under—Absence of intention to injure state 
is no reason for not imposing punishment 

723 d 

- S. 2, Rules under, R. 19 (1) — Article 

(letter) when may be regarded as sent with¬ 
in R. 19 (1) 723a 

-S. 2, Rules under, R. 10 (1) (a )— 

Secret code—Meaning of, explained 7236 

-S. 2, Rules under, R. 34 (6) (d), (e), 

(j) and (k) — Particular portion of speech 
can constitute "prejudicial act" — Portions 
of speech held prejudicial acts 199 

- S. 2, Rules under, R. 38 (1) — Mill 

producing war material—President of labour 
union calling strike not with object of im¬ 
peding war effort but to remedy grievance 
regarding dismissal of worker — President 
must be deemed to have acted with lawful 
excuse and is guilty of no offence 736 

-S. 2, Rules under, Rr.38 (1) (a) and 

34 (6) (e), (f) and (g) — Objectionable 
remark in speech when constitutes prejudi¬ 
cial act—Accused can be convicted for same 
speech only once and not three times merely 
because speech offends against R. 34 ( 6 ) (e), 


(f) and (g) 4946 

- S. 2 —Rules under, R. 58 (1)—Accused 

held guilty under R. 58 (l) 439 

- S. 2, Rules under, R. 121 — Accused 


organizing meetings at which intending 
satyagrahis made anti-war speeches — Ac¬ 
cused introducing satyagrahis to audiences 
and appreciating their speeches at end of 
meetings—Accused held guilty under R. 121 

417a 

- S. 2, Rules under, R. 121 — Under 

R. 121 person cannot bo punished for abetting 
in general — He must be charged with 
abetment of particular offence — Ordinary 
rule of joinder of charges applies—Misjoinder 
of charges held did not prejudice accused 

117c 

-S. 2, Rules under, R. 130A (b) — 

R. 130A is not ultra vires—Reasons stated 

221 (2)a 
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-S. 2, rules under, R. 130A (b) — Bail 

—Provisions of Criminal Procedure Code do 
not apply 221 ( 2)6 

Easement — Claim to both ownership and 
easement in regard to same plots though 
inconsistent may yet bo put forward : 392a 

-Right of easement over plot not matured 

—Assertion of ownership involves loss of 
right of easement 3926 

--Finding that plaintiff had exorcised 

right of way on plot for over statutory 
period before assertion of his ownership of 
that plot is of fact and binding in second 
appeal 392c 

-Right maturing into easement — Sub¬ 
sequent assertion of ownership cannot destroy 
easement — Nor can subsequent allegation 
that right was enjoyed a 3 public right or 
right in gross do so 392 d 

Easements Act (5 of 1882), S. 15 — No 
license or agreement — Plaintiff using way 
over defendant’s land openly, peaceably and 
as of right for over statutory period—Plain¬ 
tiff must be held to have acquired easement 
—In absence of license or agreement during 
that period his user must be regarded as 

with animus of enjoying easement 392c 

Estoppel—When arises stated 193d 

Evidence Aot (1 of 1872), S. 24 — Mere 
administering of oath is not tantamount to 
threat — Confessional statement made on 
oath to assistant registrar i 3 not inadmissible 

654 

-S. 24 — Murder case — Statement by 

accused to police held came under S. 24 

237a 

-Ss. 24, 21 —Confession is relevant with¬ 
out formal proof of voluntary nature by 
prosecution 49a 

- S. 24 —Person making confession of his 

guilt—There is no presumption that he had 
done so under pressure exerted on him (Per 
Honoill J.) ^ 496 

- S. 27 —Principle of S. 27 is guarantee 

of truth of information 450c 

- S. 27 —Portion admissible—Only such 

portions of confession as lead to discovery 
of some fact can bo admitted 444a 

- S.27 —Statements to police made while 

producing materials used by accused in com¬ 
mitting offence are inadmissible 2376 

--S'. 27 — S. 27 whether affected by 

S. 162, Criminal P. C., explained 49c 

- S. 30 — Confession of co-accused how 

far to bo used, explained 4446 

- Ss. 32 and 35 — Statement of C to 

village Munsif recorded by him that P killed 
C's husband while she was with P—C com- 
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mitted suicide same evening — In trial of P 
for murder of C's husband, statement of C 
held not admissible under S. 82 nor under 
S. 85 450a 

-- S. 33 —Depositions of persons recorded 

in case to which defendant not party_Per¬ 

sons dead at time when copies tendered in 
evidence — Depositions do not fall within 
S. 88 and hence are inadmissible 528a 

-S. 33 —Evidence to be admissible must 

fall within one or other section of Act—If it 
does not, it must be rejected — Inadmissible 
evidence cannot be made admissible by con¬ 
sent of parties — Consent when may cure 
defect stated 52 g£ 

-S. 33 — Deponents in prior proceedings 

themselves examined in subsequent suit_ 

I'act that parties agreed to have depositions 
read in Court as evidence would not amount 
to admission of irrelevant evidence but only 
consenting to wrong procedure—Proper pro- 
cedure indicated 528c 

S. 33 —Witnesses whose depositions in 
prior proceedings were tendered in evidence 
alive — Their statements admitted in evi¬ 
dence—On consent by other side, application 
to summon those witnesses cancelled—Other 
6 ide held estopped from objecting to state- 
ments being referred to in case 528d 

- S. 35 — Birth register — Entry in, is 

relevant to show date of birth—Legitimacy 
of child—Mother's name appearing in regis¬ 
ter but not of father — Evidentiary value 
stated 129c 

os. 41 and 13 —Guardianship proceed, 
mgs for custody of child — Father not made 
party Parentage of child in issue in subse¬ 
quent suit Orders in guardianship proceed, 
ings are not admissible 129rf 

- S. 74 —Copies of execution petition or 

of counter.affidavit are not public documents 

c nr. n, 558 r 

—o. 112 — Child born in lawful wedlock 

— Onus to prove that parties to marriage 

had no access to each other is on person 
alleging illegitimacy—Method of proof — It 
is for him to show that strained feelings 
were not reconciled before child could havo 
been begotten — That feelings continued to 
)e strained cannot bo presumed 129 /; 

— Ss. 114 and 35 — Receipt granted by 

Revenue Ins|>ector reciting that delivery of 
property was effected in pursuance of re¬ 
venue Court’s order being report of officer 
in discharge of bis duty must be presumed 
to be true G98,i 

77 . ' "*) — Defence seeking to show 

that witness’s statement in Court is contrary 
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to what he told Police Officer—Proper wa y 
of contradicting witness stated — Only way 
to prove that statement in Court was not 
made to Police Officer is to ask Police Officer 
himself in witness box—Reference to police 
diary for that purpose is useless—Witness's 
statement in case diary — Use of diary to 
contradict witness how far permissible stated 

_ 58a 

Execution — Application returned and re¬ 
tained by decree.holder is deemed not filed 
at all for purposes of limitation 079a 

- Instalment decree with exigibility 

clause — On default execution for whole 
decree—Application not coming to notice of 
judgment.debtor—Decree-holder can subse¬ 
quently apply for instalments becoming due 
— Previous election does not aOect as judg. 
ment.debtor has not been prejudiced: G79i 

-Execution application ponding—Death 

of decree.bolder — Court cannot dismiss ap¬ 
plication _ It must be kept on file awaiting 
any legal representative to continue it: 495 c 
Factories Act (25 of 1934), S. 2(1), Pro. 
viso and S. GO — Manager of factorv is not 
managing agent within S. 2 ( 1 ) 347 ( 1)6 

7 ^ Sm GO and 2(1) — Owner or occupier 
is not relieved of responsibility under Act by 
appointing manager — Owner or occupier 
when can escape liability— Fact that occu¬ 
pier is ignorant person may be reason for 
awarding him smaller punishment than 
manager but it i 9 no ground for acquitting 

847(1 )a 

Fraud — Decree obtained by perjury or on 
forged document—Decree cannot bo set aside 
—Plaintiff executing pronote in defendant’s 
favour—Defendant forging another pronote 
similar to genuine one and obtaining decrees 
on both by playing trick upon Court, also 
on debtor and witnesses to prevent truth 
being discovered—Case held of fraud much 
wider than scope of matters decided in suit 
in which wrong decree was obtained — De¬ 
cree on forged note held must be set asido 

114 

Gift-Real or benatni—Things to bo consi- 
dored in determining, explained r,58o 

--Gift between husband and wife—Ordi- 

narily presumption is transferee holds for 
benefit of transferor ~>~>8p 

Government of India Act (1035, 25 d 26 

Geo. \ , Ch. 42), .S’. 46 (2) — Act affects its 
own territory and not foreign territory 

(>14/ 

- S. 270 ( 1 )—Applicability of S. 270(1) 

depends primarily on allegations in plaint 

539c 
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Government of India Act 

- S. 270 (1 )—Word "duty” in S. 270(1) 

refers to actual duty and not what person 
thinks to be his duty 539/ 

_ S. 270 (1 )—Senior Police Otlicer issu¬ 
ing lawful order to subordinate oflicer to 
arrest particular person—Subordinate officer 
misunderstanding order and arresting some 
one else—Subordinate otlicer instead of act¬ 
ing in execution of his duty can only be said 
to be purporting to act in execution of his 
duty —Either of them is covered by S. 270 
(l) — S. 53, Madras District Police Act, 
applies 539/f 

-S’. 270 (2) — Onus to prove want of 

good faith in caso of persons and acts referred 
to in S. 270 (2) is on plaintiff or complainant 

539; 

- S. 292 —Effect of, stated 614c 

Government of India (Adaptation of 
Indian Laws) Order, 1937, Cl. 2 (2 )— 

Meaning of, explained 614<7 

- Cl. 10 — Word "authority” in Cl. 10 

includes Court 614c 

Hindu law—Adoption—Widow not autho¬ 
rised by husband to adopt cannot do so unless 
she receives assent of nearest sapindas— 
Nearest reversioners improperly withholding 
assent—She can adopt witli assent of remoter 
reversioners 606a 

-Adoption — "Widow — Sapinda impro¬ 
perly withholding assent—It may be ignored 
—Two out of six sapindas assenting — Rest 
improperly withholding assent — Adoption 
by widow is valid 6065 

-Adoption—Widow — Motive for adop¬ 
tion is immaterial 606r/ 

-Adoption—Widow—Whether spiritual 

point of view or property considerations are 
paramount (Quccrc) 606c 

*-Adoption — Widow — Joint family— 

Only surviving coparcener insane — Widow 
can adopt with assent of nearest divided 
sapindas : (1942) 1 M. L. J. 28=(’42) 29 
A.I.R. 1912 Mad. 300, REVERSED : 606/ 

-Adoption—Boy given and taken during 

husband’s lifetime — Widow can completo 
adoption by performing datta homam after 
husband's death 895a 

-Adoption—Formal ceremony when boy 

is given and accepted is not necessary— 
Essentials of valid adoption stated 3955 

-Adoption — Widow living in concubinage 

and in state of pregnancy — She is incom- 
petent to adopt 87 9a 

-Adoption — Validity —- Unchastity— 

Widow must be shown unchaste at time of 
adoption—She cannot be regarded unchasto 


Hindu law 

at time of adoption on account of her conduct 
many years before adoption 3795 

-Adoption — Giving and accepting— 

Natural father and adoptive parent can 
appoint agent to give or take boy 379c 

-Adoption — Adoption by widow of 

deceased coparcener after partition between 
remaining coparceners is valid 338a 

-Adoption — Rights of adopted son — 

Adoption by widow of deceased coparcener 
after partition between remaining coparceners 
—Adopted son is entitled to re-open parti- 
tion'and recovor his share—Only limit to his 
right of succession explained 3385 

-Adoption—Validity—Consent of majo¬ 
rity of sapindas is not always necessary— 
Sapindas of equal grade — Two out of six 
consenting—Others' refusal actuated by im¬ 
proper motives—Adoption is valid 300a 

*-Adoption—Joint family—Widow has 

no inherent power to adopt — Husband's 
authority not given — Widow must seek 
consent of sapindas within joint family— 
Sole male member minor or lunatic—Widow 
caunot adopt with consent of divided sapindas 

3005 

-Alienation—Necessity—Father—Mort¬ 
gage by—Property purchased with mortgage 
money — Suit to enforce mortgage — Fact 
that son was in enjoyment of property cannot 
preclude him from challenging mortgage— 
Mortgage not found to bind son—Mortgagee 
cannot be given charge on property purchased 
to extent of son’s share in family property 

7 5 Sc 

-Alienation — Widow — Necessity— 

Alienees not attempting to satisfy themselves 
that money was necessary for family or estate 
—Alienations caunot bind adopted son 

37 9 d 

-Alienation—Father — Son’s liability— 

Sale in execution against father — Whether 
son’s interest also passes 193e 

*-Alienation—Daughter inheriting pro- 

porty from mother — Daughter can alienate 
property for marriage of her daughter’s 
daughter as it is pious and meritorious pur¬ 
pose under Hindu law 106c 

-Conversion — Hindu father and minor 

son becoming Christians — Reconversion to 
Hinduism does not ipso facto bring about 
coparcenary relationship 1985 

-Debt — Antecedent debt — Manager— 

Debt incurred by manager in purchase of 
lands held not antecedent debt 758a 

-Debt — Father — Mortgage by father 

found not binding on sons — Decree should 
bo against father’s share in mortgaged pro- 
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perfcy—It need not be against father’s right, 
title and interest in mortgaged property at 
time of mortgage 7586 

--Debts—Creditor succeeding as heir to 

debtor — Effect — Principle of retainer 
applies whether heir is limited owner or 
absolute owner 260a 

'-Debt — Father — Son's liability — 

Pious obligation — Sale by father not for 
necessity—Sale set aside at instance of sons 
— Vendee can compel father to refund — 
This liability of father, which was contin¬ 
gent, becomes present one on happening of 
contingency — Liability comes within the 
doctrine of pious obligation — If sale is set 
aside during father’s life time, liability can 
be enforced against him and if transaction 
is set aside after father's death, vendee has 
claim against estate in hands of sons—Whe- 
ther son pays willingly or not is immaterial: 
(Remarks in conflict in 44 Mad. 801=(’21) 
8 A. I. R. 1921 Mad. 447=64 I. C. 698, 
OVERRULED) (FB) 188a 

-Debt—Father— Duties and functions 

of father or manager are similar to those of 
a trustee—Expressions “trust” and "breach 
of trust” do not properly describe their posi¬ 
tion (Per Krishnaswaini Ayyangar J.) 

(FB) 1886 

-Debt—Father—Son’s liability—Pious 

obligation — Enforceability of doctrine jus¬ 
tified (Per Krishnaswaini Ayyangar J.) 

(FB) 188c 

——Debts—Father— Decree against father 
—To make son liable, decree must relato to 
debt for which he is liable 1616 

—Debts—Manager — Decreo obtained in 
suit on promissory note executed by karta— 
Decreo can bo executed against entire family 
estate even though other members were not 
parties to suit provided decree-holder proves 
that debt was for family necessity and that 
it was incurred as karta — Docree.holder is 
not debarred from adducing evidence to 
prove theso merely becauso lie did not im- 
plead other members to suit G2 

—-Exclusion from inheritance — Con¬ 

genital idiot is member of coparcenary in 
epito of exclusion from enjoyment 

(FB) G98u 

-lather — Father as manager can repre¬ 
sent family in all transactions — Liability 
found to be family liability—Every item of 
joint family property is liable—Decreo need 
not bo against father as manager lGld 

--Impartible estate—Holder—Position of 

Person succeeding to ancestral impartible 
estate and also receiving legacy of monies 
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Hindu law 

duo by estate — No merger takes place_ 

Legacy is not extinguished 748 

-Impartible estate — Impartible estate 

taken as self-acquired property by member of 
joint family—Other members have no right 
to bo maintained in absence of custom 

558ti 

-Inheritance — Daughter as heir of 

parents takes restricted interest similar to 
that of widow—Alienation for spiritual wel¬ 
fare of parents is for necessity 1066 

--Joint family—Manager—Alienation by 

— \alidity — Alienation for necessity and 
binding on estate—Renewal of, by successor 
is also valid 55 g^ 

-Joint family—Rights of person acquir- 

ing member’s undivided share — A and his 
brother B members of joint Hindu family 
executing pronote in favour of C for family 
necessity — C suing on pronote attaching 
family properties before judgment, and ob¬ 
taining decreo against A and B personally 
and their sons limited to their interest in 
family properties— A and B adjudicated in¬ 
solvents on their own petition—Sons' interest 
alone sold in execution — Proceeds distribu¬ 
ted among decree-holder and other creditors 
who had obtained decrees binding on family 
and applied for rateable distribution — Pur¬ 
chasers at execution sale suing for partition 
of sons’ shares in family properties — Parti¬ 
tion decree entitling purchasers to sons' 
shares subject to payment of other family 
debts — Condition imposed by decree held 
not sound in law—In unique circumstances 
of case, execution sale held conveyed good 
title to purchasers notwithstanding that 
other family debts were left unsatisfied 

(FB) 554 

-Joint family — Father—Adjudication 

of — Father’s share alono vests in Official 
Receiver—Father’s power to alienate son’s 
share for his debts vosts in Oflicial Receiver 
and is subject to 6amo qualifications as in 
father’s hands—Son’s share attached by his 
creditor in execution of decree — Share not 
sold — Father’s power to alienate share is 
not destroyed — Hence Oflicial Receiver can 
sell son s share — Sale binds son though it 
does not prevail against attaching creditor 
by reason of S. 6-1, Civil P. C.: (’31) 18 
A. I. R. 1981 Mad. 118 = 180 I. C. 179 ; 

■12 M. L. W. 295 = (’85) 22 A. I. R. 1985 
Mad. 127 = 156 I. C 205 and 71 M. L. J. 
294=(’8G) 28 A I. R. 1980 Mad. 698=164 
I. C. 858, OVERRULED 8806 

-Joint family — Decree against father 

alono creates debt of contract—Suit against 
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son on decree after father’s death is main, 
tainable — This dictum how far applies in 
cases of division between father and son also 
where insolvency supervenes (Quare) 

327 c 


_Joint family—Father — Debt contrac¬ 
ted by father for family necessity or benefit 

_Partition between father and sons—Sons 

continue liable to pay debt out of property 
in their hands 327 d 

_Joint family—Father — Debt contrac¬ 
ted by father for joint family business—In¬ 
solvency proceedings against father—Before 
adjudication, son filing partition suit against 
father — Creditor advancing debt for family 
business proving debt before Official Recei¬ 
ver and as no dividend was paid filing suit 


against son without impleading Official Re¬ 
ceiver— Suit against son held competent — 
Official Receiver’s failure to secure son’s 
share for father’s creditors in partition suit 
held did not prevent creditor from realising 
amount due to him from son’s share: 327c 

-Joint family — Manager incurring debt 

for family necessity and adjudicated insol¬ 
vent after partition — Suit against divi¬ 
ded member whether maintainable without 
impleading manager or Official Receiver 
(Quare) 327f 

-Joint family — Ancestral business — 

Test — M carrying on business in medicine 
in partnership with C dying in 192G leaving 
three minor sons—In 1929 eldest son attain¬ 
ing majority and starting business in medi¬ 
cine — Business carried by M with G not 
wound up till 1935—All assets of M's busi¬ 
ness continuing to remain with C till 1935 
when by compromise eldest son obtaining 
Rs. 2500 in full satisfaction of his father’s 
share — Business started by eldest son in 
1929 held new and not ancestral 324 

-Joint family — Alienation by father— 

Suit to set aside by sons — Suit instigated 
by father — Effect stated 232a 

'-Joint family—Alienation — Mortgage 

by manager of property in Madras — Mort- 
gagor cun confer power of sale on mortgagee 
without recourse to Court—Reasons stated 

2326 


-Joint family—Manager—Powors of, to 

contract debts for family business—Coparco- 
ners are liable to extent of their interest in 
family property lGlc 

■-Joint family — Partition deed which 

ought to have been registered not registered 
and as such inadmissible—Person in posses¬ 
sion of property allotted on such partition 
—Trespass into such land by another mem. 


Hindu law 

ber of family — Ejectment suit on basis of 
possessory title does not lie \2bb 

_Joint family — Creditor can attach co¬ 
parcener’s interest in portion of joint family 
property (Obiter) 97a 

-Maintenance — Illegitimate son — 

Father not possessing any joint family pro- 
perty 419 (2)a 

_Maintenance — Widow — Widow s 

daughter and son-in-law when can be main¬ 
tained stated 313 a 

_inf.Ann.nrv>—Widow-Widow 13 6Uti« 


tied to live in same state in which she lived 
during her husband’s life-time — But main¬ 
tenance should be fixed with regard to 
circumstances of family 3136 

*_Maintenance — Wife obtaining decree 

for maintenance — Subsequent cohabitation 
with husband — Decree becomes ineffective 
and cannot be enforced 1 


_Manager—Suit against—Whether other 

members of family are represented is ques¬ 
tion of fact depending upon nature of claim, 
plaint allegations, etc. — Remedy of decree- 
holder who has obtained decree against 
manager only but wanting to proceed against 
other members who have separated from 
manager subsequent to decree is by separate 
suit 732b 


**_Marriage —Idiot's marriage is lawful 

particularly when his father has arranged 
marriage and his wife has given birth to sons 

(FB) G936 

* -Marriage—Second marriage of minor 

is not obligatory sanskara — Debt incurred 
for same is not binding on family 517 

-Marriage—Byragis—Marriage between, 

is valid 413 (l)a 

-Marriage—Brahma and Asura forms— 

Marriage must be presumed to be in Brahma 
form—Presumption can be rebutted 219 

-Minor—Guardian—Father or mother 

is natural guardian—Brother cannot act for 
his minor divided brother unless he gets 
himself appointed as guardian under Guar- 

dians and Wards Act 2826 

* _Partition—Suit for partition on behalf 

of two minors by their maternal grandfather 
for their share hold did not constitute sepa¬ 
ration from each other 422 

-Partition—Whether alienation, stated 

338c 

-Partition—Partition deed allotting pro¬ 
perties to each member and each member to 
have full rights of enjoyment, alienation, etc., 
and pay Government taxes himself—Parti¬ 
tion hold final and required registration ovon 
though parties contemplated execution of 
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another more comprehensive partition later 
on i25a 

-Reconversion — Sudras—Hindu convert 

to Christianity coming back to Hinduism — 
Expiatory ceremonies when necessary stated 

__ , 193a 

-Religious endowment — Agreement to 

perform ceremony of feeding Brahmins in 
temple executed in favour of temple repre¬ 
sented by its trustee—Construction—Consi¬ 
deration — Certain property charged for 
performance of aforesaid ceremony—Failure 
of executants of agreement to perform cere¬ 
mony—Trustee held could perform same out 
of temple funds and recover cost from execu¬ 
tants and properties charged 39 <7 

-Religious endowment—Feeding of de. 

votees in temple is religious charity 39 /; 

-Succession — Father dying before uncle 

who died without widow or other heirs— 
Nephew held entitled to apply as heir of 

uncle „ , f , 445 (l)a 

oucccssion — Murderer cannot succeed 
as heir of person whom ho murdered — No 
title can be claimed through murderer—In. 
beritanco vests in those entitled to it- if 
murderer was out of way—Test of disqunli- 
hcation is not relationship but whether title 
is traced through murderer 277 

Widow Necessity — Widow handing 
over to creditor most of income realized on 
harvest in shape of grain and day after day 
taking sums from him for daily consumption 
—Whether particular amount taken binds 
reversion stated gj,j c 

Hindu Women s Rights to Property Act 

f -M of 1037), S. 3 Applicability—The Act 
does not regulate succession to agricultural 
lands in the Governor’s Provinces 212a 
—-N'. 3 Construction—Property taken by 
widow is liable for her husband’s debts — 
bact that property was given to her under 
her husband’s will for maintenance cannot 
exonerate her liability for those debts: 2125 

Income-tax Act (11 of 1922), .S'. 4 ( 3 ) (i) 

, creating Industrial Educational Trust 
and endowing shares held by him in six motor 
transport companies of which he had control 

and immovable property worth Rs. 1,10,000 

—-A constituting himself as managing trusteo 
with full powers to deal with its assets—Ob. 
jects of trust were to provide permanent facili¬ 
ties for improvement of motor, electrical and 
other industries and transport, to found insti. 
tution for research, education and training in 
that connoxmn and to ensure permanence and 
efficiency of institution by placing at its dis- 


Income-tax Act 

posal work-shops and motor transport con¬ 
cerns in which founder was interested _ 

Institution not to be founded until companies 
had made sufficient money for the purpose 

— Trust held would have been charitable if 
assets were to be directly devoted to its objects 

— Since N had power to utilize assets for 

his own purpose or purposes of his companies 
trust could not be said to have been created 
wholly for charitable purposes — Idea that 
some day institution contemplated by deed 
might be founded was not sufficient compli¬ 
ance with S. 4 (3) (i) ( SB ) G25 

---S'. 4A (b) (as amended by Act of 1939 ) 

— Firm carrying on business in Colombo 
Branch in British India managed by 

partner residing there—Firm is liable to bo 
taxed under Act ( 2 ) 

- S. 4B (as amended by Act 7 of 1939), 

—Words'British India” in S.4B—Meauing 
of — Residence in Burma prior to 1st April 
1937 amounts to residence in British India 

(SB) 55G 

—-•S'. 16 (1) ( c ) (as amended by Act 7 of 
1939) — Settlement in favour of daughter 
prior to amendment revocable — Income of 
1938-39 can bo deemed as income from 
revocable transfers within S. 1G (1) (c) 

v j/* /• 1 / .... (SB) 191 

——io (3) (a) ( Hi) —Assets of married 

Hindu lady—There is no presumption that 

they are transferred to her by her husband 

out of love—Under S. IG (3) (a) (iii) assesseo 

husband must prove source of those assets — 

Assesseo admitting that some of monies in 

his wife’s account came from him—No proof 

that some of them came from other sources 

—Income-tax authorities held justified in 

including interest on monies in his income 

o , (SB) 298 

Ss. ^6 ( 2 ) and ti3 — Profits earned 
before year of account cannot bo included in 
assessment ( SB) 2 0f> 

S. 26A — Individual shares of partners 
not clearly stated—S. 2GA does not apply— 
Share of widow two annas and of children 
collectively four annas, recovered ns six annas 
in tbo namo of widow in application for 
registration under S. 2GA—Application held 
rightly rejected as children as a body could 
not be taxable unit (SB) 177 

•S’. 54 —Account book of firm produced 


before Income-tax Officer in course of income- 
tax proceedings — Even partners are not 
entitled as of right to production or inspec- 
tion of it from Income-tax Officer 270 (1) 

Insolvency—Adjudication—Application_ 

Bate of admission of—What is stated : 88a. 
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Interest — Prior to suit, when payable 
explained 4296 

Interest Act (32 of 1839), S. 1 — Date of 
payment — Court can find it out from con¬ 
struction of document 429c 

-S. 1 — Applicability of — Existence or 

non-existence of agreement to pay interest 
is irrelevant in applying provisions of Act 

429 d 

_S. 1 — "Certain time" — When it is 

payable at certain time — Test explained 

429c 

_ S. 1, Proviso — Equitable jurisdiction 

of Courts to grant interest — Partition — 
Party liable to pay certain sum to another 
party on taking particular share — Enjoy¬ 
ment of such property by such party but 
failure to pay amount — Other party held 
may bo awarded interest 429/ 

Interpretation of statutes —Court should 
adhere to grammatical and ordinary meaning 
of words used 5586 

-Same word can be construed in different 

parts of same Act in different senses if suffi¬ 
cient reasons exist 495c? 

-Statutes concerning procedure apply to 

pending proceedings unless such operation is 
excluded — No litigant has vested right in 
procedure 174c? 

-Test for seeing whether rules are ultra 

vires or intra vires stated 466a 

-Ejusdem generis rule—The rule should 

not bo applied when context makes clear that 
it was intention of the Legislature that 
general words should be construed generally 

4626 

Jurisdiction—Want of—Test laid down — 
Debtor residing in Tanjore—False statement 
in affidavit and application as to residence 
in Madras—Madras High Court adjudicating 
debtor—Order hold not nullity—Order held 
not vitiated by fraud 675 (2) 

-Immovable property in foreign terri- 

tory — British Court will not entertain suit 
affecting property — Nor will British Court 
recognize foreign judgment adjudicating title 
to immovable property within British juris¬ 
diction 6146 

Land Acquisition Act (1 of 1694), Ss. 15 
and 4 (1) — Bale deed more than six years 
prior to notification under S. 4 (l) — Price 
of sites in locality increasing by reason of 
fresh amenities — Sale deed cannot furnish 
basis for fixing market value of land 789a 

-.S’. 15 — Property covered by sale deed 

situated about half mile from sight to be 
acquired — Sale deed is not proper criterion 
of value 7896 
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Land Acquisition Aot 

- S. 15 — Capitalization — Net annual 

value of property should be considered: 789c 
- S. 15 — Valuation of property to be ac¬ 
quired— No evidence as to number of years 
purchase to bo adopted—Twenty years’ pur¬ 
chase should bo adopted 739(7 

- S. 15 —Market value of land — Ascer- 

tninment of — Definite material not forth¬ 
coming — Mode of fixing value indicated 

739e 

- S. 15 — Bale deed executed shortly after 

notification for acquisition admitted with 
Government counsel’s consent—Its admissi¬ 
bility cannot be questioned—Even otherwise, 
it is admissible and can bo taken into con¬ 
sideration under B. 15 665 

- Ss. 15, 23 and 24 —Lessee of land from 

East India Company for 99 years—Acquisi¬ 
tion of land by Government — Market price 
of lessee’s interest in land is his lessee’s inte- 
rest plus added value of prospect of having 
land converted into ryotwari tenure at end 
of lease under Madras Government Order of 
28th October 1898 under which lessee can- 
not as of right have leasehold converted into 
ryotwari tenure 596 

* Landlord and tenant — Rights of land- 
lord—Act of stranger resulting in permanent 
diminution of water supply to lands in pos- 
session of tenant—Landlord is entitled to sue 

3526 

* Legal practitioner — Professional mis- 
conduct — Tutoring of witness inside or 
outside Court amounts to professional mis- 
conduot — It is all the greater when done 
inside Court in spite of warnings (SB) 701 

-Person appearing as counsel in caso 

should not give evidence as witness in same 
caso—If ho wants to give evidence, he must 
retire from case as oounsel (SB) 691a 
-Professional misconduct—Misrepresen¬ 
tations made by counsel in open Court but 
Court knowing real facts not misled — No 
charge should be made (SB) 6916 

** -It is improper for pleader or advocate 

to advance money to his client at any time 
for purposes of action in which he is engaged 
—Since pleader had acted in good faith in 
financing his client’s litigation no action 
held was called for (SB) 558 

Legal Practitioners Act (18 of 1879), 
S. 13 (f )—Malicious and defamatory allega¬ 
tions by pleader against Judge held amounted 
to professional misconduct and constituted 
"reasonable causo" within S. 18 (f) 

(SB) 6806 

- S. 14 —Pleader committing misconduct 

in course of his professional duty in subor- 
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Legal Practitioners Act 

dinate Court—Such Court can frame charge 
and inquire into misconduct (SB) 691o 

- S. 14 — Finding that allegations were 

false and were result of animosity is of fact 
—It cannot be challenged in reference to 
High Court under S. 14 (SB) 630a 

Lessor and lessee — Lessee to construct 
building on land leased — Lessor to pay 
market value of building at time of resuming 
possession—Method of valuation — Value of 
building must be taken to be constructional 
value — No special value can be placed by 
reason of building being cinema hall : 156a 
Limitation Act (9 of 1908) — Article of 
Limitation Act under which suit is alleged 
to be barred must be specified in written 
statement—Practice of not disclosing Article 
in written statement deprecated 386a 

- S. 3 —Limitation—Exemption from_ 

Court cannot invent new ground not recog¬ 
nized by statute—(Rights of parties sub¬ 
jected to adjudication by Court—Limitation 
for other suits based on those rights cannot 
necessarily bo computed from date of their 
final determination 487c 

- Ss. 4 and 12 — Construction — S. 12 

assumes that time requisite for obtaining 
copy of decree must begin before prescribed 
period is over—S. 4 presupposes that pres¬ 
cribed period has expired and cannot extend 
period prescribed under Act — Application 
for copy of decree made under S. 4 on date 
on which Court reopened—Extension gran¬ 
ted by S. 4 cannot be combined with exten¬ 
sion sought under S. 12 G04a 

- S. 5 —Order refusing to excuse delay 

under S. 6—No second appeal lies 6016 

- S. 6 — Court has discretion to excuse 

delay under S. 5 — Court holding that no 
sufficient grounds existed for excusing delay 
—Decision cannot be interfered with under 
S. 115, Civil P. C. 601c 

-S. 5 — Words "sufficient cause" must 

be liberally construed—Existence of circum¬ 
stances mentioned in S. 14 constitutes 
'sufficient cause” within S. 5 170 

- S. 14 —Defendant executing pronote in 

plaintiff's favour in 1929—Plaintiff in 1932 
filing petition to adjudicate defendant as 
insolvent on ground that alienation by defen. 
dant of greater portion of his property 
amounted to fraudulent preference and was 
intended to defeat interests of other credi¬ 
tors—Petition dismissed in 1939 as facts not 

proved — Suit on pronote in 1940 _ S. 14 

held did not save limitation 7l8a 

- S. 14 — Application by Official Recoivor 

to set asido transfers by insolvent under 


Limitation Act 

Ss. 58 and 54, Provincial Insolvency Act, 
dismissed — On appeal by Official Receiver 
District Judge directing that proper remedy 
was suit by creditors under S. 53, T. P. Act, 
for declaration of transfers as void-Suit by 
A, one of creditors under S. 58, T. P. Act— 
A claiming to deduct time spent in prosecu¬ 
tion of appeal before District Judge—S. 14, 
Limitation Act, held did not apply _ Suit 
under S. 53, T. P. Act, held could have been 
filed during pendency of insolvency proceed- 

m S s 483c 

--N. 14 —Insolvency proceedings whether 

outside S. 14 (Qucere) 483d 

"-S. 19 —Father and'son executing pro¬ 

note—Statement of family liabilities includ¬ 
ing pronote prepared by son on behalf of 
himself and his father—Statement initialled 
by father on behalf of himself and as agent 
of son, as acknowledgment of its correctness 
—Pronote subsequently indorsed by payoe 
to plaintiff — Suit on pronote by plaintiff 
against son after father’s death—Statement 
held amounted to acknowledgment of liabi¬ 
lity within S. 19 — Initialling of statement 

by father held full compliance with S. 19_ 

Statement held extended limitation against 
son as well—Plaintiff held entitled to recover 
amount due under pronote: 51 M. L. J. 
414=(’26) 13 A. I. R. 1926 Mad. 827=96 
I. C. 700, OVERRULED 680 

S. 19 —Mortgage—Preliminary instal¬ 
ment decree — Payment of instalment does 
not amount to acknowledgment 5816 

--S. 19 — Acknowledgment — Test_ 

V ords used alone should be considered_ 

Words at back of pronote "paid Rs. . .. to¬ 
wards this promissory note and endorsed the 
payment hereon" constitute acknowledg- 
raent (FB) 8536 

■- 19 Composition deed signed by 

insolvent filed in insolvency Court held 
amounted to acknowledgment 327a 

- S. 19, Arts. Ill and 132 — Person 
having two separato and distinct remedies 

arising out of one and same transaction _ 

Acknowledgment to save one of remedies 
will not save other also—Vendor taking pro¬ 
missory note from vendee for unpaid salo 
price — Acknowledgment of liability under 
promissory noto cannot bo treated as ac¬ 
knowledgment in respect of vendor's lien 

167 

- Ss.19 arid 20 —Pronote—Endorsement 

on —Amount paid towards pronoto_Endor¬ 

sement not valid under S. 20 but sufficient 
acknowledgment under S. 19 116 
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- S. 20 — Payment by debtor without 

specification does not constitute acknowledg¬ 
ment o£ liability (FB) 353a 

- Ss. 20 and 19— Distinction—Mortgage 

—Payment by mortgagee after ho lias parted 
with mortgaged property saves right of suit 
against purchaser of equity of redemption 

200 a 

- Ss. 21 (3) (b), 19 —Manager of Hindu 

joint family can acknowledge debt binding 
on family even after his insolvency 721 

- S. 21(3) (b) — Pronote by mother as 

guardian of her minor sons—One son attain¬ 
ing majority — Payment by mother subse¬ 
quently does not bind even other minor sou 

6G3 

- Arts. 2, 36, 19 and 120 and S. 24 — 

Mere allegation that person acted or omitted 
to act in pursuance of enactment is not 
enough to attract Art. 2—Act found to have 
been done in pursuance of enactment—Art. 2 
must apply—Suit by plaintiff against police 
officers for damages for wrongful confine¬ 
ment and wrongful restraint — Plaintiff 
found to have been wrongfully restrained— 
Defendants found to have acted under S. 54, 
Criminal P. 0., and S. 21, Madras District 
Police Act—Art. 2 and not Art. 19 or Art. 36 
held applied—Limitation held started when 
wrongful restraint took place and not when 
injury (illness) resulted therefrom — S. 24 
held inapplicable 539fc 

- Art. 49 — Plaintiff entrusting specific 

moveable property to defendant on under¬ 
standing that it would be returned — Suit 
to recover property or valuo — Limitation 
starts on defendant’s refusal to return pro¬ 
perty 303 

- Art. 62 — Applicability — Defendant 

receiving money on his own account and 
not on behalf of plaintiff—Art. 62 does not 
apply 386c 

- Art. 120 — Parties divided in status— 

One of them continuing in actual possession 
of property — Demand for division of that 
property — Person in possession not object¬ 
ing— He is liable to account to other sharers 

for their shares of income of property_Suit 

for share of income — Art. 120 applies_ 

Plaintiff is entitled to share in income not 
merely for six years prior to suit but from 
date of division in status 514 

- Arts. 120, 69, 62 , 145 and 46A — 

Bank advancing loan to A — A executing 
pronoto and lodging certain shares which he 
held in Bank as security for loan—After 4’s 
death Bank selling shares, adjusting amount 
due to them and keeping balance in suspense 


Limitation Aot 

account— Notice of sale not given—Suit by 
J’s wife against bank for accounts and for 
return of balance—Relation between A and 
bank held of pawnor and pawnee ami not of 
principal and agent — Sale without notice 
held did not terminate relationship — Suit 
for accounts not being provided for by any 
other Article held governed by Art. 120 — 
If suit wore to recover shares in specie from 
bank or from their transferee Art. 115 or 
Art. 48A hold would have applied 3866 
- Art. 144 — A in possession of suit pro¬ 
perty as trespasser since 16th July 1918 — 
B going into possession on strength of his 
own title to property on 9th February 1930 
— A suing under S. 9, Specific Relief Act, 
obtaining decree and restored to possession 
on 4th September 1931 — Title suit by B 
on 24th November 1931 — Period between 
9th February 1930 and 4th September 1931 
during which B had both title and posses- 
sion held could not bo ignored — Suit held 
within time — Decree under S. 9, Specific 
Relief Act, held different from erroneous 
decree for possession based on title 728 

- Art. 144 — Sale for arrears of rent — 

Auction purchaser obtaining receipt of deli¬ 
very of property from Revenue Inspector 
without physically evicting tenant—Suit for 
possession within 12 years of delivery of 
receipt is in time 6986 

- Art. 144 — Possession to be adverse 

must be adequate in continuity, publicity 
and extent to show that it is adverse to 
competitor — Property held by Mahouaedan 
family — Somo co-owners usufructuarily 
mortgaging specific items of property—Pos¬ 
session of mortgagee becomes adverse to 
other members of family from moment of 
his entry into possession and not from date 
of ouster to their knowledge—Suit by other 
members of family for possession of their 
share at end of 12 years of mortgagee's pos¬ 
session is barred by Art. 144 —Mortgagee 
acquires interest of usufructuary mortgagee 
and not full title : 27 M. L. J. G00=(’15) 2 
A. I. R. 1915 Mad. 447 = 25 I. C. 573 ; 
I.L.R. (1940) Mad. 245 = (’40) 27 A. I. R. 
1940 Mad. 91 = 190 1. C. 42 ; 20 M. L. W. 
122=024) 11 A. I. li. 1924 Mad. 741=78 
1. C. 37 ; 42 M. L. w. 798=035) 22 A.I.R. 
1935 Mad. 1059 = 159 I. C. 1021 and 52 
M. L. J. 203 = (’27) 14 A. I. R. 1927 Mad. 
Ill = 99 1. C. 158, OVEliliULED 

(FB) 6226 

- Art. 147 — English mortgage—Suit for 

foreclosure or sale falls within Art. 147 

6286 
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- Art. 180 — Previous petition dismissed 

for no fault of party — Subsequent petition 
must be treated as continuation of previous 
one 718 

- Art. LSI —Preliminary mortgage decree 

directing payment by instalments—Decree, 
holder on any default entitled at his option 
to sell mortgage property for instalments 
remaining unpaid — New cause of action 
accrues on every fresh default 581a 

- Art. 182 — Execution application re- 

turned for amendment — Application not 
represented within time fixed by Court — 
Order returning application held not wrong 
— Application held could not be deemed to 
be pending 807/; 

- Art. 182 (5) — Whether “final order” 

in Art. 182 (5) means last order or order 
putting end to execution application (Quarc) 

•195c 

- Art.182 (5) —Final order — Meaning 

of explained — Order requiring applicant to 
do something so that Court may proceed 
with application is Dot final order 216a 

Local Authorities Loans Aot (9 of 1914), 
S. 3 — Panchayat Board borrowing money 
from plaintiff for purpose falling under S. 8, 
Local Authorities Loans Act. without Local 
Government's sanction as required by rules 
framed under Act—Contract is void — But 
plaintiff is entitled to restoration of his 
money under S. 65, Contract Act—Plaintiff 
can amend his plaint so as to claim relief 
under S. 65, Contract Aot — Purpose not 
falling under S. 8, Local Authorities Loans 
Act of 1914 — Plaintiff is not entitled to 
equitable relief under S. 65, Contraot Act- 
Burden to show that 8. 65, Contraot Act, 
does not apply is on Panchayat Board : 111 
Madras Agriculturists Relief Act (4 of 
1938) — Rent — Interest due must be in¬ 
cluded in rent for purposo of the Act 


419(1)/; 

-Provisions of Act are not invalid even 

though they may affect rights of parties 
under Negotiable Instruments Act 169c 

-S. 3 — Assignee of pronoto is creditor 

within Act KPjj, 


- S. 3 (i) — Marumakathayam fan 

Individual member himself constitul 
tavazhi has saleable interest in family j 
perty—Family property agricultural lan. 
Member if not otherwise disqualified 
claim benefits of Act — Groups of ind 
dual members each constituting sub-tava 
female ancestor of which living—They h 

as individuals no saleable interest in fair 
property 
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-S. 3 (ii) — Usufructuary mortgagee of 

agricultural land would prima facie be an 
agriculturist unless disqualified under one 
of the provisos to S. 8 (ii) 296 d 

- S. 3 (ii )—Person claiming benefits of 

Act must show himself to be agriculturist 
within S. 8 (ii) —Original debt incurred by 
agriculturist— Transferee is not necessarily 
entitled to benefits of Act 200c 

--$. 3 (ii), Proviso (A) — Firm or asso¬ 
ciation of persons assessed to income-tax — 
Individual member comes within S. 8 (ii), 
Proviso (A) 428a 

-S. 3 (ii), Proviso (B )—Assessment to 

property tax under Madras Local Boards 
Act not challenged in appeal within time — 
Sch. 4 of aforesaid Act does not empower 
President or Panchayat to cancel assessment 
—Expunction of assessoo's name from regis¬ 
ters by Panchayat cannot affect assesseo’s 
legal position—Assessee must be deemed to 
be assessed within S. 3 (ii), Proviso (B), 
Madras Act 4 of 1988 — Under S. 8 (ii), 
Proviso (B), Madras Act 4 of 1988, Court 
cannot question legality of assessment 598 

- -S. 3 (ii). Proviso (B )—Police pensioner 

paying profession tax does so on income 
from profession other than agriculture: 449a 

.S. 3 (ii), Proviso (B) — Applicability 
Only income in respect of which agricul¬ 
turist has actually been assessed to profes¬ 
sion tax under District Municipalities Act 
should bo considered — IIis share of income 
of firm separately assessed to profession tax 
should be excluded 882a 

—-—-S'. 3 (it), Proviso (C) — Property tax 
paid by receiver of mortgaged property is 
on behalf of mortgagor — Mortgagor cannot 
claim to bo agriculturist — Position of recei- 
ver explained G02 

- S. 3 (ii), Proviso (C) —Tax need not 

havo been imposed throughout period of two 
years 538a 

S. 3 (ii). Proviso (C) —“Aggregate”— 
Meaning explained C>S3b 

(ii). Proviso (G) — “Is” must bo 
read as “was” 410 a 

■•*>’. 3 (ii), Proviso (C) — Property in 
municipal register in third person’s name— 
Tax held recovered from roal owners 410/; 

-8. 3 ( ii). Proviso (Dl —Proposal to 

enfranchise inam falling through at time of 
Inam Commission — By subsequent agree¬ 
ment with zamindar mokhasadar paying 
certain amount annually to zamindar as 
cist — Payment is in nature of quit rent or 
kattubadi — Mokhasadar is landholder : 788a 
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- S. 3 (ii), Proviso (D )— Partition suit 

—Payment of land revenue by receiver is 
payment by persons entitled to properties in 
respect of which it is paid 456p 

-S. 3 (ii), Proviso (D)— For purposes 

of S. 8 (ii), Proviso (D), total payments of 
land revenue by jenrni must be taken into 
consideration 120 

- Ss. 3 (v), 3 Expl. — Creditor does 

not include person beneficially entitled to 
amount lent 148a 

- S. 4 (c) — “By way of loan or other¬ 
wise” explained — Sum payable to local 
authority as rent—Whether rent is contrac¬ 
tual or under Estates Land Act — Sum is 
covered by Exemption in S. 4, cl. (c) : 462a 

- Ss. 4 (d), 8 and 9 —Mortgage debt on 

security of municipal house alone existing 
on 1st October 1987—Preliminary mortgage 
decree to enforce aforesaid debt also existing 
when Act came into force — Addition of 
security of agricultural lands after Act can¬ 
not create retrospectively debt contracted on 
security of property other than municipal 
house property so as to exclude S. 4 (d): 84 

-S. 4(f) — Object — Scope — Surety 

guaranteeing due discharge of his duties by 
trustee—Trustee committing breach—Sure¬ 
ty is entitled to have his liability scaled 
down under Act 202 

- S. 4(g) — Security bond in favour of 

Hindu widow’s husband’s family — Family 
assigning bond to widow in lieu of mainten¬ 
ance—Debtor’s liability does not become 
one in respect of maintenance within S.4 (g) 

885 

- S. 4 (h) —Female assignee from male 

assignor is entitled to exemption 662(2) 

- S. 6 —Scope explained 402 

- Ss. 7, 23,19, 13 and 10 —Construction 

of S. 7—Debtor claiming relief during trial 
of suit—He is entitled to relief if ho was 
agriculturist on 1st October 1987 and 22nd 
March 1988—He need not be agriculturist 
on date when relief was claimed 726(2)/; 

- Ss. 7 and 12 — Money paid after Act 

appropriated towards interest—Money in 

excess of interest as scaled down_Excess 

cannot be recovered in absenco of plea and 
proof of mistake 055 

- S. 7 — Mortgagor agriculturist— Pro¬ 
perties purchased subject to mortgago by 
non.agriculturist are liable only to extent of 
scaled amount 527 

- S. 7 — Sale of part of mortgaged pro¬ 
perty to non-agriculturist with liability to 
pay off mortgage — Suit for redemption by 
mortgagor agriculturist—Whole debt includ- 
19-12 Indexes (Mad.)—5 & 6 
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ing amount in respect of property in hands 
of purchaser held should bo scaled down 

525a 

- Ss. 8 and 9 — Suit note renewal of 

earlier note of 1927 for Rs. 2100 — Note 
of 1927 renewal of other four notes one of 
them being of 1917 for Rs. 700 which itself 
was renewal of note of 1906 for Rs. 250 — 
Mode of scaling down suit note stated: 4 66a 

- S. 8 —Bond charging lands executed in 

discharge of promissory notes— Lands pur¬ 
chased with liability to pay amount duo 
under bond — Purchaser cannot scale down 
debt with reference to promissory notes:412 

- S. 8 —Member of Hindu joint family 

joining with manager in renewal of note 
executed by manager alone is also entitled to 
scale down debt under S. 8 298 

-Ss. 8 , 9 —Re-opening of settlements or 

re-appropriation of payments under S. 9 — 
When justified stated 297 

- Ss. 8, 19 and 23 —Mode of construing 

Act, stated 271/; 

-S. 8—Court dealing with actual pro¬ 
ceedings in suit — Defences are open not 
merely under Act but also under general 
law 1846 

- S. 8 —Debt duo by A to B cancelled 

and debt due by A to C substituted — B’s 

separate obligation to G also discharged_ 

4’s debt to C is not renewal of debt to B 
within S. 8 12 

-S. 8 (1) —“Outstanding” means “un¬ 
paid”— Interest unpaid as on 1st October 
1987 is liable to be cancelled 551 a, 

- S. 8, Explanation — Promissory notes 

executed by father—The debts allotted to son 
on partition and son executing fresh document 
—Son cannot claim to scale down debts 

1486 

-<S. 8 , Explanation —Debt due by A re¬ 
newed by Inter debt due jointly and several¬ 
ly by A and B — B’s liability is not renewal 
of antecedent debt though A's liability is 

o ^ 13 4a 

- S. 9—Decree for costs—Scaling down 

of explained 7296 

-Ss. 9 and 8 —Suit by plaintiff for Rs. 

282-11-0 being balance duo under pronoto 
dated 11th April 1987 for Rs. 415-7-8 and 
subsequent dealings—Indebtedness starting 
early in 1932—By 1st October 1982 Rupees 
827-15-6 advanced — Between 1st October 
1982 and commencement of Act further 
advances amounting to Rs. 792.14-8 mado 
—Whole of sums advanced bofore 1st Octo¬ 
ber 1982 held must be deemed to have been 
discharged beforo Act came into force— 
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Court held was concerned only with debt 
starting on 11th April 1937 to be scaled 
down under S. 9 673 

-Ss. 9 and 8 —Family debt renewed in 

various documents by different coparceners 
—Any member of family liable for that debt 
can get it scaled down on basis of original 
liability by which'be was bound throughout 
all renewals—Liability of executant coparce¬ 
ner can be traced back to earlier documents 

482 

-Ss. 9 and 8—S in 1981 executing note 

in favour of P undivided brother of F — 
Partition between P and F in 1982 — In 
1983 S executing fresh note in favour of F 
in discharge of note of 1931—/'’ assigning 
note of 1933 to P in 1987—Suit by P on 
note of 1933—Debt under suit note held 
could be scaled down under S. 9—Note of 
1933 held not renewal of note of 1931, 
creditor not being same—Dismissal of suit on 
account of P's failure to produce note of 
1931 held erroneous—Error held justified 
interference in revision 280 

-Ss. 9 and 8 — Construction — Under 

S. 9, prinoipal of debt cannot be treated as 
different from principal of contract sued on 
—Nor does S. 9 warrant procedure annlo- 
gous to that of S. 8 except for reducing 
debts originating before 1st October 1932 


204(2) 

- S. 10 (2) (i )—Mortgagee need not be 

in physical possession for purposes of S. 10 
( 2 ) (i)—Usufructuary mortgage—Lease back 
to mortgagor—Mortgagee must be deemed 
to be in possession ,->07 b 

-Ss. 10 (2) (ni), 8 and .9 —Liability 

excluded from operation of Ss. 8 and 9 is 
present liability under which debtor is in¬ 
debted at time of his application —Debt on 
which decree was passed carrying interest 
not more than 9 per cent—Fact that debts 
of which it was renewal carried interest 


over 9 per cent, cannot exclude it fron 
operation of S. 10 (2) (iii) 10 

--Ss. 14 and 3 (1 )—Section 14 applie 

to Marumakathayam Hindu family 1 ;>G 

—-Ss. 14 and 3 (1) —Word “member'’ ii 

S. 14 means individual or group of indivi 
duals entitled to share at partition—Orou] 
of individuals is person within S. 3 (l)_ 
Hindu Marumakathayam family — Sub 
tavazhi consisting of group of individuals i 
person within S. ( 8 ) (l) and when entitle* 
to share in family property is "member’ 
within S 14 45 ( 5 , 

:—-5- 74—Mode of application of S. 1 
indicated—Procedure in applying S. 11 t< 
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Hindu Marumakathayam family stated 

45Ge 

-S. 14 — Object—S. 14 is concerned only 

with liability of family property—It has 
nothing to do with personal liability or 
separate property of member of family: 456/ 

-S. 14 — Words "debt” and "family 

debt" in S. 14—Meaning— A and B brothers 
members of joint Hindu family executing 
pronote for family debt—Partition—Liabi¬ 
lity under pronote assigned to A —Creditor 
obtaining decree against A and B—B agri¬ 
culturist taking no steps to scale down debt 
—A non-agriculturist claiming that debt 
being family debt within S. 14 decree could 
he executed against his proportionate sharo 
of debt—Debt under decree held not "family 
debt”— A held entitled to no relief 375(2) 

-S. 15 —Landlord’s interest undivided— 

Part of tenant’s interest assigned—Assignee 
can get rent scaled down only on paying 
rent of entire holding—Division of land¬ 
holder’s interest corresponding with division 
of tenant’s interest — Question whether 
tenant can get rent scaled down by payment 
only of rent due to person entitled thereto 
of items assigned to him explained: 534(2)a 

- S. 15 —Deposit made subsequent to 

30th September 1939—Circumstances under 
which deposit may bo treated as made on 
30th September 1939 stated 534(2)6 

- Ss. 15 and 3 (ii). Proviso (D) —Mala- 

bar tarwad paying sufficient land revenue 
to disqualify it under S. 8 (ii) proviso (D)— 
Partition suit—Receiver appointed—Proper¬ 
ties notdivided by metes and bounds—Appli¬ 
cation by receiver under orders of Court on 
behalf of all tonants-in-common for relief 
under S. 15 held competent 141 

-o. 15 —Procedure for amendment or 

discharge of rent decree is not execution pro¬ 
ceeding and no appeal lies 4l3(2)a 

- S. 15 —Decreo in suit by jenmi for re¬ 
demption of kanom passed in 1987 before 
Act modified by High Court after Act by 
reducing amount decreed to defendants 
under S. G (2), Malabar Compensation for 
Tenants’ Improvements Act after allowing 
full set off to plaintiff for arrears of rent— 

S. 15 not being retrospective held did not 
apply 307/ 

- Ss. 15 and 3 (4 )—Scopo of S. 15— 

Agraharam in Kalahasti zamindari — Zamin. 
dar must bo regarded as "landholder” ol 
agraharam—Fact of proprietor of agraha¬ 
ram also being regarded as landholder by 
virtue of amending Act 18 of 198G does not 
affect zamindar’s position as landholder of 
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agraharam — Jodi payable by proprietor of 
agraharam to zamindar comes within pur¬ 
view of S. 15 56 

- S. 15 (4 )—Application under—Plea 

for reduction of rent, when can be enter¬ 
tained explained 649 

-S. 15 (4 )—Amount of rent already 

determined by decree of civil Court—Sub¬ 
sequent application under S. 15 (4) in re¬ 
venue Court does not lie 78 

- S. 17 —Object—Scope— S. 17 applies 

to all suits against defaulting tenants whe¬ 
ther agriculturist or not- 79a 

-Ss. 19 and 15 —Decree passed for con¬ 
tractual rent which alone could be claimed 
when Court dealt with matter—Amendment 
of S. 3 (2) (d), Madras Estates Land Act, by 
Act 18 of 1986 cannot change character of 
rent or relations of parties at time of pre¬ 
vious adjudication — Decree can be scaled 
down only as decree for debt and not rent— 
Mode of scaling down decree indicated : 746 
-Ss. 19 and 20 — Debtor’s conduct ob¬ 
structive—Still Court must grant stay—No 
conditions for stay can be imposed — Appli¬ 
cation under S. 19 can be made at last 
minute — Holding sale in disobedience of 
S. 20 is material irregularity 731 

-S. 19 —Payment by mortgagor pending 

suit by mortgagee appropriated by Court in 
mortgage decree dated 3rd October 1986 to 
interest due on mortgage — Parties not ob¬ 
jecting—Appropriation is binding on parties 
and cannot be re-opened 729a 

- S. 19 — Relief sought during trial of 

suit itself — S. 19 does not apply 726 (2)a 

- S. 19 — Proceeding under S. 19 is not 

proceeding in execution of decree but one 
which gives new statutory remedy 610a 

- S. 19 — Proceedings under S. 19 w’hon 

can be regarded as separate and not more 
continuation of suit, stated 6105 

-S. 19 —Decree amended — Appeal lies 

but order refusing to amend is not appenl- 

ftb,e 610c 

-- 19 — Proceedings under S. 19 after 

Court comes to conclusion that decree should 
be amended are proceedings in suit_Presi¬ 

dency Small Cause Court passing decree 
without contest — Court amending decree 
under S. 19 after contest—Judgment-debtor 
can file new trial application under S. 38. 
Presidency Small Cause Courts Act GlO<i 

--S. 19— Decree — Application to scale 

down—Uncertified payments can be proved 

597 

--os. 19, 20 — Preliminary decree in 

mortgage suit before Act—Final decree after 
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Act — Failure to take plea in final decree 
proceedings is no bar to such plea being 
taken subsequently 4185 

- S. 19 — Appellate decree passed after 

Act cannot be scaled down under S. 19 

291a 

-.S’. 19 — Appellate decree passed after 

Act affirming decree of trial Court passed 
before Act—Appellate Court’s decree super¬ 
sedes lower Court's decree — Decree to be 
executed is decree of appellate Court and not 
of Court below —Application under S. 19 
should he made to appellate Court 2915 

-Ss. 19, 9 —Agriculturist surety is en- 

titled to benelit of procedure under S. 19 
with reference to date on which his liability 
was incurred 149 

-Ss. 19, 6, 9 — Promissory note dated 

4th January 1981 and letter of guarantee 
dated 7 th August 1938—Decree against both 
executants — Remedy of each for scaling 
down explained 133a 

-S. 19- Execution—Plea by surety that 

full amount due from judgment-debtor has 
been paid cannot be adjudicated 1835 

-S. 19 —Compromise decree can be scaled 

down with reference to original principal 

133c 

-S. 19 —Decree-holder given leave to bid 

and set off but sale not confirmed — Decree 
is not satisfied and application under S. 19 
can be filed 119 

-S. 19 —Applicability explained 795 

-S. 19 Proviso —Proviso relates only to 

costs originally decreed—Compromise decree 
not separately allocating payments towards 
costs—Court cannot reopen compromise and 
act under proviso 138d 

-Ss. 20 and 19 —Application under S. 19 

— Notice under S. 20—Proceedings under 
0.21, R. 90, Civil P. C., must be stayed : 727 

-S. 20 — No appeal from dismissal — 

From the dismissal of an application under 
S. 20, there is no right of appeal 418a 

--S. 20 — Judgment-debtor can make 

application at any stage—Court has no dis¬ 
cretion to reject it on ground that judgment- 
debtor had ample opportunities earlier to 
do so 398 (l)a 

- S. 20 —Section does not permit passing 

of conditional order 898 (i)& 

- S. 20 —S. 20 does not apply to sales by 

Official Receiver 251a 

- Ss. 20 and 21 —Official Receiver about 

to sell insolvent’s property subject to mort¬ 
gages — Mortgages liable to be scaled down 
under Act—Application to Insolvency Court 
to direct Receiver to suspend sale till com- 
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pletion of scaling down process can be made 

— Sale by receiver in disobedience of direc¬ 

tion can be set aside under S. 68, Provincial 
Insolvency Act 254d 

- S 20, Proviso — Applicability — Exe¬ 
cution of decree stayed under S. 20—Appli¬ 
cation under S. 19 filed more than sixty 
days after stay and contested by decree- 
holder—Decree amended — Executing Court 
must execute decree as amended 7576 

-S. 21 — Applicability — Words “has 

been adjudicated” in S. 21 — Meaning of_ 

In order to come under S. 21, applicant must 
be insolvent at time of his application : 528a 
- Ss. 21 and 20 —Debts due by insolvent 

— Scaling down — Procedure analogous to 

that for reduction of other debts should be 
followed — Debts not covered by decree or 
suits in other Courts—Insolvency Court can 
entertain application under S. 21 to scale 
down debts and direct receiver to revise 
schedule according to result or stay realisa- 
tion of assets—Insolvent and Official Receiver 
both should be made parties to application 
under S. 21—But Court is not bound to stay 
administration of estate or sale of property 
subject to mortgage until debts are scaled 
down 2546 

-Ss. 21 and 20 — Sale of insolvent’s 

property subject to mortgage advertised by 
Official Receiver — Application by insolvent 
under S. 21 to Insolvency Court without 
impleading Official Receiver to declare him 
agriculturist, scale down his debts and stay 
sale — Insolvent also applying to Official 
Receiver to stay sale under S. 20 and men¬ 
tioning his application filed before Insolvency 
Court — Receiver refusing stay and holding 
sale on 27th September 1938 — Application 
by insolvent under S. 68, Provincial Insol. 
vency Act, to set aside sale —Application to 
Insolvency Court without impleading receiver 
for scaling down all debts including mort- 
gage debts held not maintainable—Applica¬ 
tion to receiver under S. 20 for stay of sale 
held incompetent — Sale by Receiver held 
valid 254c 

-- S. 23 — S. 23 applies to sales in execu¬ 
tion of decrees under Madras Estates Land 

Act 741a 

- S. 23 — Rent decree — Judgment-deb. 

tors’ mortgagee applying under S. 28 and 
imploading one of judgment.debtors as coun¬ 
ter petitioner — On objection being raised as 
to mortgagee's competency to file application 
Court allowing judgment-debtor to bo trans. 
posed as petitioner—At time of transposition, 
application by judgmont-debtor would have 


Madras Agriculturists Relief Act 

been time-barred— 0. 1, R. 10, Civil P. C., 
held not applicable—Court held had no juris, 
diction to order transposition 708 

Ss. 23 and 4 (h) — Decree-holder 
woman — Another mortgage debt in her 
name It is open to her to adduce evidence 
that she is only benamidar 388 

— 5. 23 —Property attached in execution 

of money decree—Property sold in disregard 
of attachment — Purchaser cannot be said 
to be liable to pay decree debt and is not 
judgment-debtor — He cannot apply under 
S, 23 even if he be agriculturist 323a 

- -S. 23 — Words ‘entitled to benefits of 

Act’ in S. 23—Meaning of, explained : 3286 
' 'Ss- 23, 7 and- 19 — In view of Ss. 7 
and 19, S. 23 cannot apply to decree fully 
satisfied before 22nd March 1988 323c 

-S. 23 — No appeal lies from order on 
application under 296a 

S. 23 — Properties sold in execution of 
mortgage decree — Mortgagor selling equity 
of redemption pending mortgage suit cannot 
bo said to have interest in property within 
Section 23 2966 

:- S - 33 — Agriculturist debtor must own 

interest at time of sale 296c 

-- S. 23 — S. 23 applies to sales held be¬ 
tween 1st October 1937 and 22nd March 

1938 — It does not apply to sales held after 
Act 27g 

—-— S. 23 — Sale in execution of decree set 
aside under S. 23 — Purchaser is entitled to 
Promts of land between date of his obtaining 
possession and re-delivory of land on cancel¬ 
lation of sale 271a 

- S. 23 — Decree-holder purchasing pro¬ 
perty at sale in execution of his decree — 
Sale set aside under S. 23—Decree amended 

Decree-holder seeking execution by resale 
of property — Claim by judgment.debtor 
that ho was entitled to profits earned by 
decree-holder between date of his obtaining 
possession as purchaser and date of cancel, 
lation of sale is not claim arising out of 
execution — Claim held could be agitated 
only in separate proceeding 271c 

Ss. 23 and 19 —Applicability—Decree 
passed by foreign Court — Sale in British 
India in execution of decree — Sale cannot 
bo set aside under S. 28 20 4(1) 

— S. 23 — Words “property, in which 
agriculturist had interest has been sold” in 
S. 28 — Meaning explained 102 

-S. 28, Pules under, P.9 — R. 9 is pro. 

perly framed .1666 

- S. 28 (1) and (2) (b) and (c), Pules 

under, P. 9 — Invalidity of R. 9 cannot 
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render whole body of rules invalid — Even 
without R. 9, procedure under rules would 
be subject to revisional control of High 
Court 862c 

- S. 28 (l) and (2) (b)and (c), Rules 

under, R. 2 — R. 2 is not ultra vires — It 
does not offend against provisions of O. 2, 

R. 2 or 0. 84, Civil P. C. or S. 42, Specific 

Relief Act 362rZ 

Madras Borstal Schools Act (5 of 1926), 

S. 2 — Adolescent girls cannot be sent to a 

Borstal School 674a 

Madras City Municipal Act (4 of 1919), 
S. 54 — Elected person admitting vacancy 
by bis non-attendance — Commissioner is 
not bound to take action under S. 54 and 
can proceed to take steps to fill vacancy 

348a 

- S. 100 — Building owned by one and 

same person — Different portions of building 
cannot be assessed in different names be- 
cause they are occupied by different persons 

346 

Madras City Police Act (3 of 1888), S. 3 
(as amended by Act 13 of 1929) —Keeping 
of betting slips on horse races in house makes 
it common gaming house—Fact that at time 
of raid no betting was actually going on does 
not in itself show that house is not common 
gaming house 357(2)6 

- Ss. 37 and 45 (as amended by Act 13 

of 1929) — Betting organisation conducted 
by accused 1 having no particular abode — 
Accused 1 employing agents to offer and 
accept bets — On night of raid accused 1 
and 5 with others found in house assisting 
accused 1 in making calculations with regard 
to bets laid on recent horse race — House 
taken on lease by accused 5 — Accused 5 
shown to have taken bets — Accused 1 held 
guilty not of running common gaming house 
but under S. 37 (8) read with S. 109, Penal 
Code—Calculators hold could not be said to 
assist accused 1 or 6 in running common 
gaming house and hence committed no offence 

---S'. 37 (2) and (3) and Ss. 45 and 46 

(as amended by Act 13 of 1929) -Persons 
found calculating in common gaming house 
are not guilty of any offence 357(2)c 

- Ss. 37 (2), 45 and 43 (as amended by 
Act 13 of 1929) — Accused and number of 
persons found in house taken on lease by 
accused—Betting slips and money connected 
with gaming found—Accused shown to have 
taken bets—Accused held guilty under Ss 87 
(2) and 45 354a 


Madras City Police Act 

- Ss. 37 (2) and (3) and 45 (as amended 

by Act 13 of 1929) — Accused convicted 
under Ss. 37 (2) and 45 — He need not be 
further convicted under S. 87 (8) 354c 

- S. 37 (3) (as amended by Act 13 of 

1929 )—Agents of betting business found to 
have received bets on horse races which were 
being or had been held at time of raid of 
common gaming house are guilty under S. 87 
(8) notwithstanding that they were not pre¬ 
sent there at time of raid 857(2)a 

- Ss. 37 (3) and 46 (as amended by Act 

13 of 1929) — Persons in common gaming 
house connected with actual betting in some 
way or other are guilty under Ss. 87 (3) 
and 46 357(2)cZ 

- Ss. 37 (3) and 47 (as amended by Act 

13 of 1929 )—Money in accused’s possession 
obtained as result of offences committed under 
S. 37 (3) can bo confiscated 354e 

Ss. 45 and 37 (2) and (3) (as amended 
by Act 13 of 1929 )—Lessee of common gam¬ 
ing house organising and conducting betting 
on horse races is guilty under S. 45—If bet¬ 
ting was done outside house by agents he 
would not be guilty under S. 37 (2) but under 
S. 87 (3) read with S. 109, Penal Code 

357(2)c 

S. 45 —Accused 2 owning betting club 
used as common gaming house and for¬ 
merly managing business—Subsequently his 
brother-in-law accused 1 organising and con¬ 
ducting business and accused 2 paying visits 
from time to time—At time of raid accused 2 
found in house discussing with his agent 
about some payment—Accused 2 held pro- 
perly convicted under S. 45 357(2)/ 

-.S. 51 — Fraud must bo during betting 

or gaming and not prior or subsequent to it 

437 

-5. 75 — Disorderly conduct — One 

month’s rigorous imprisonment and fine of 
Rs. 25 held very severe—Fact that accused 
was fined for similar offence four yoars ago 
held not sufficient for imposing heavy sen¬ 
tence — Eight days’ imprisonment bofore 
release on bail hold sufficient 608c 

Madras City Tenants’ Protection Aot (3 

of 1922), S. 1 (2) — Act is not confined to 
area comprised in City of Madras at time of 
its commencement — Expression “city of 
Madras” includes Thayagarayauagar 3346 

S. 11 —S. 11 is mandatory—Absenco of 
offer of compensation in notice is fatal to 
suit—Non.service of copies of notice on Com. 
missioners may be disregarded as mere irre. 
gularity 384c 
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- S. 11 — Plaintiff in notice under S. 11 

making no distinction of suit land as let for 
building purposes and for cultivation—Plain¬ 
tiff in suit claiming whole block of land as 
single item of property — S. 11 must be 
applied to suit land as whole 884(7 

^Madras Co-operative Societies Act (6 
of 1932), S. 51 (1) (b )—Registrar or Arbi¬ 
trator appointed by him is "Court” within 
S. 52, T. P. Act—Registrar’s or arbitrator’s 
decision is "order” within S. 52, T. P. Act 
— Reference to Registrar in respect of im¬ 
movable property under S. 51 (1) (b) — 
Mortgage pending reference — S. 52, T. P. 
Act, applies 24 

- S. 52 — Shutting door on face of sales 

officer of society while trying to enter house 
to attach property is not offence under S. 52 
but one under S. 186, Penal Code—Trial of 
such offence by Second Class Magistrate held 
proper 552(2)a 

Madras Debt Conciliation Act (11 of 
1936), Ss. 4 and 25 — Application by cre¬ 
ditor must be in regard to his own debt: 6126 

- Ss. 7 and 9 — Application dismissed 

otherwise than under S. 7 — Further appli. 
cation does not lie 612a 

—-— Ss. 7, 17 — Application in compliance 
with Ss. 5 and 6 — Board has no power to 
dismiss it under S. 7 — If no settlement has 
been reached within 12 months it must be 
dismissed under S. 17 26 

——S. .9 (a )—Joint Hindu family—Appli¬ 
cation by member for settlement of his own 
debts dismissed under S. 9 (a)—Joint family 
is not precluded from applying for settlement 
of all family debts 405(l)a 

- Ss. 10 (2) and 4 — Scope of S. 10 (2) 

—Any debt not included in creditor’s state- 
ment is discharged under S. 10 (2) 788 

-Ss. 17 and 4 —Petition under S. 4 re¬ 
turned as not in order — Date of petition 
must be deemed to bo date of representation 

405(1)6 

**>• — k- 25 only necessitates stay of 

execution proceedings—It does not prohibit 
executing Court from passing order under 
0. 21, R. .10 (2), Civil P. C. 889 

Madras District Municipalities Act (5 of 
1920), Rules under, R. 7 —Auction by muni- 
cipality for collecting duos from market — 
Highest bidder at auction contrary to agree¬ 
ment refusing to enter into formal contract 
prescribed by rules of municipality—Muni¬ 
cipality cancelling auction and holding fresh 
one—R. 7 does not apply 181a 

--S. 3 (3) — Compound.wall more than 

eight foot high is building by itself within 


Madras District Municipalities Act 

b. 3 (3)—But compound-wall less than eight 
feet high is not — Detached wall (not com¬ 
pound-wall less than eight feet high) is 
building within S. 3 (3) 256a 

-5. 69 (1) Proviso (as amended by Act 

15 of 1933 )—Contract by municipality fall¬ 
ing within proviso — Signature of Commis¬ 
sioner is sufficient 4816 

-<$. 82 (2) Proviso —Compound wall is 

part of building—Cost of constructing com¬ 
pound wall must be considered in valuing 
building under S. 82 (2) Proviso 2566 

-S. 63 — Shops at Madura temple held 

assessable to property tax 658 

- S. 93 and Sch. 4, R. 16 — Assessment 

under S. 93—Determination of class into 
which assessee’s income falls under Sch. 4, 
R. 16—Income to which assessee is entitled 
as member of firm separately assessed cannot 
be considered 3826 

- Ss. 180 and 181 — Word “encroach¬ 
ment” in S. 180 — Meaning of — S. 181 
deals with windows, etc., which in normal 
open position project over road — Window 
when fastened back not projecting over road 
nor when it was shut — Only in process of 
opening and shutting its panels swinging six 
inches beyond road — Momentary swinging 
of panels over portion of road in opening 
and shutting window hold was not encroach¬ 
ment within S. 180 — Nor was it hit by 
Section 181 601 

- S. 182 —Applicability — S. 182 applies 

to private streets as well as to public : 5316 

- Ss. 182 and 313 — Encroachment on 

lane—Accused charged undor S. 313 read 
with S. 182 and acquitted — Bona fide dis¬ 
pute as to ownership of lane in general and 
part of it encroached upon in particular — 
Order of acquittal held should not bo inter¬ 
fered with — Municipality held should esta. 
blish its .rights in civil suit before taking 
further action in respect of lane 581c 

- Ss. 249 and 313 — Whother place of 

sale is coffee-houso—Test — Building with 
considerable accommodation—Regular meals 
served — All paraphernalia of coffee-house 
found in building—Building is coffee-house 

293a 

- Ss. 249 and 313 —Building licensed us 

meals hotel — Whother coffoo also can be 
sold without further license (Qiuzre): 2986 

-Ss. 249, 313 —Plea held misunderstood 

281(1) 

- Ss. 249, 313 — Acquittal on ground of 

refusal not valid is not sustainable : 279 (2) 

- S. 347 —Municipality making complaint 

on printed form in general use—Particulars 
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of offence specified—Name of person to con- 
duct prosecution filled in — Health officer 
recommending prosecution and Commissioner 
sanctioning it—S. 317 held complied with 

347 (2) 

- S. 354 (2), Proviso — Relief as to 

double taxation refused — Suit to recover 
profession tax paid under protest is not 
barred 061 

Madras Distriot Police Act (24 of i860), 

S. 21 —Word “lawfully” in S. 21 refers to 
issue of “orders or warrants” 539 g 

- S. 21 —It is incorrect to say that S. 21 

is applicable between police officers inter se 
and has no application when they are deal¬ 
ing w’ith private individuals 589/ 

•-S. 47 —S. 47 does not authorise act 

but punishes acts against police officers 

580 (2)6 

- S. 53 — Accused charged with making 

false complaint against police officer—S. 53 
does not apply 530 (2)a 

Madras Estates Land Act (1 of 1908), 
S. 3 (5 )—Order under S. 3 (5)—No revision 
lies under S. 115, Civil P. C. 742 (2) 

-S'. 3 (5) — Land granted by zamindar 

in 1811 — Grant “sarva inam” not subject 
to jodi and in enjoyment of grantee at time 
of inam settlement — Melwaram held must 
have been granted to inamdar — Inamdar 
held land.holder within S. 3 (5) 077a 

- Ss. 3(5) and 67 and S. 3, Rules under, 

R. 2 — Object is to provide machinery for 
smooth management of estate pending set¬ 
tlement of disputes by Court so as to enable 
rents falling due during pendency to be duly 
collected without being time-barred and to 
enable tenants to obtain valid discharge on 
payment of rent 187a 

-Ss. 3 (5) and 67 and S. 3, Rules under, 

R. 2 — Collection of rents and profits of 
estate by person recognised as landholder by 
Collector under Act—Suit by true owner for 
account and payment of rents and profits 
against landholder—Collection by landholder 
is not wrongful—Art. 109, Limitation Act, 
does not apply—Suit is governed by Art. 120, 
Limitation Act — Right to sue accrues each 
time rents and profits are received by land¬ 
holder 4876 

-Ss. 3 (5) and 67 — When Court can 

grant interest independently of Interest Act 
— Suit by true owner for account and pay¬ 
ment of rents and profits against person re¬ 
cognized as landholder under Madras Act_ 

Plaintiff’s claim held attracted Court's equit¬ 
able jurisdiction to award interest 487 d 


-S. 3 (5) —Several landholders—Collec¬ 
tor can recognize one as landholder only in 
case of dispute between them and not where 
dispute is raised by raiyat 282c 

-.S'. 20A — Appeal to District Judge 

against proceedings under S. 20A — No 
second appeal lies from order of District 
Judgo 599 

-.S'. 30 —Single crop land—Raiyat rais¬ 
ing second crop with landholder’s water — 
Landholder is entitled to additional charge 
and can recover it as rent in revenue Court 
—Second crops raised with aid of well dug 
by raiyat—Landlord is not entitled to addi. 
tional rent in absence of contract to that 
effect 747 

-.S'. 38 (1) (b) — S. 38 (1) (b) refers to 

permanent failure of supply and not mere 
diminution in supply 352a 

- Ss. 52 (3) and 112 —Effect — Raiyat 

accepting patta can file suit under S. 112 
contesting legality of sale for rent as stipu¬ 
lated — Suit by inamdar holding melvaram 
right against tenant for rent — Tenant can 
repudiate patta which he has accepted — 
Same principles apply to deposit under S. 15, 
Madras Agriculturists’ Relief Act and tenant 
can object that rate of rent stipulated in 
patta is not correct rate—Court must deter¬ 
mine correct rate 6776 

-.S'. 61 —Scope—Kattubadi—Arrears of 

— Rules of Interest Act apply, not S. 61, 

Estates Land Act 419(l)a 

- Ss. 75, 74 — Appeal to District Court 

from order of Collector under S. 74 — Col- 
lector’s order affirmed — No further appeal 
lies either under Estates Land Act or under 
S. 100, Civil P.C., as order of District Court 
is not decree 78 

-Ss. Ill, 112 —Applicability — Ss. Ill 

and 112 are not applicable to case of execu- 
tion of rent decree passed by revenue Court 

398(2)6 

- Ss.lll and 112 — More than one land¬ 
holders — One cannot initiate proceedings 
under Ss. Ill and 112 without joining others 

282a 

-.S'. 112 —Suit in revenue Court — Costs 

therein cannot be recovered under S. 112 1 

398(2)a 

- S. 117 — Sale in execution of rent decree 

— Personal notice to defaulter is not neces¬ 
sary 84a 

- Ss. 124, 163 and 163A (as amended by 

Act 8 of 1034) — Landlord purchasing rai- 
yati holding at rent sale and-subsequently 
obtaining possession—Suit for mesne protits 
against person in occupation between sale 
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and delivery of possession—Procedure under 
S. 1G8 alone is available—Civil suit for dif¬ 
ferent remedy with enhanced period of limi¬ 
tation is not maintainable — Nor is separate 
suit merely for mesne profits tenable 148 

- S 125 (as amended by Act 8 of 1934) 

—Amendment is not retrospective 846 

-Ss. 125 and 127 (as amended by Act 8 

of 1934 )—Rent decree—Execution — Sale 
of holding puts an end to landlord’s charge 
in respect of arrears accrued due since decree 
at time of sale 84c 

Madras Forest Aot (5 of 1882), S. 56 — 
Presumption under stated 25 

Madras Gaming Act (3 of 1930), Ss. 5 and 
10 — Money seized from persons in gaming 
house — Under S. 5 prosecution need not 
prove that money was or even intended to be 
used for gaming—Magistrate can confiscate 
it if satisfied that it was seized on reasonable 
suspicion 287 a 

- S. 5 — Person from whom money is 

seized need not bo shown to have been 
gaming 287 b 

Madras General Sales Tax Act (9 of 
1939), Rules under, R. 11 —Amendment of 
rules cannot create offence retrospectively 

786 (1) 

- Ss. 15 and 5 —Word “wilfully” in S. 15 

does not qualify words “fails to submit a 
return”—Sale of hand woven cloth—Licence 
necessary under rules under Act—Seller not 
taking out licence — Subsequent exemption 
from taxation — Failure to submit return 
held rendorod seller liable to fine 290 

Madras Hereditary Village Offices Aot 
(3 of 1895), Ss. 7, 23 — Suit by dismissed 
village headman that order of dismissal is 
ultra vires on ground that rules had not 
been followed does not lie 127 

Madras High Court, Civil Rules of 
Praotice, R 129 — Application for copies 
struck off under R. 129 for non.deposit of 
stamp paper — Subsequent application to 
restore previous application—Court can res¬ 
tore former application and troat subsequent 
application as continuation of original appli. 
cation 869a 

Madras High Court (Original Side) 
Rules, 0.13, R. 19 and 0.18, li. 8 — Who- 
ther order of Court is judicial or ministerial 
Test—Order of Master of the High Court 
refusing or granting leave to bid under 

0.18, R. 8 is ministerial and not judicial_ 

No appeal lies under 0. 18, R. 19 595 

Madras Hindu Religious Endowments 

Aot (2 °/1927 ),S.44B —Inam of land gran¬ 
ted in time of Karnatic Rajas— Inamdars to 


Madras Hinda Religious Endowments 
Act 

guard Sikaram of temple by four men night 
and day — Annual income of inam land not 
more than Rs. 186—Grant not produced — 
Inamdars in statement to Inam Commission 
alleging “this land was given to our ancestors 
by the Rajas of Karnatic for watching tower of 
aforesaid temple” — Inamdars held entitled 
both to melvaram and kudivaram rights in 
land—Contrary statements in mortgage deeds 
executed by inamdars held immaterial: 678 
—-— S. 44B (2) (d) (i) — Appeal under — 
District Collector can reverse Collector’s order 
— But notice to respondents is condition 
precedent to District Collector's right to 
exercise jurisdiction 706a 

—-— S. 44B (2) (d) (i) — Application to 
High Court for writ of certiorari to quash 
District Collector’s order opposed by District 
Collector — District Collector can be made 
liable for costs as public officer 7066 

- S. 68 —Endowment for nitya naivedya 

deeparadbana is general endowment and pro- 
perty is liable to contribute 722 

-<$. 76 —Section 76 applies to voluntary 

transfers — It does not apply to compulsory 
renewal under S. 19 and Ss.22 to 25, Mala¬ 
bar Tenancy Act 122a 

Madras Impartible Estates Aot (2 of 

1904) , S. 4 —Applicability of Act — Holder 
of impartible estate can incorporate into it 
other immovable property owned by him — 
Incorporation—Proof of—Villages not part 
of impartible estate treated as impartible by 

zamindar and many of his successors_Sue- 

cession to villages governed for generations 
on footing of their being impartible—Villages 
must bo deemed to bo incorporated into 
impartible estate 815 

Madras Irrigation Cess Aot (7 of 1S65), 

S. 1— Cess in respect of water used for irri¬ 
gation is land tax 7l{> 

Madras Land Enoroaohment Aot (3 of 

1905) , S. 6 — Section 6 does not deprive 

Government or their assignee of their right 
to proceed iu civil Court and obtain assign¬ 
ment from previous lessee — Defendant in 
such suit not raising question of compensa. 
tion for improvement in trial Court—High 
Court in appeal will not take notice of that 
question 7G 

- S. 9 — Salo of defaulter’s property for 

assessment and ponalty passes property free 
of encumbrances 214a 

- S. 9 —Object of Act stated 2116 

-S. 14 —Notice to levy penalty—Suit 

for declaring title—Section 14 doesnotapply 
—Limitation Act, Art. 120 applies 660a. 
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_Surcharge—License not issued—Persons 

allowed still to carry on trade — Order of 
surcharge is justified 468a 

_Board writing off item as irrecoverable 

_Board is not Judge to determine whether 

loss was due to President's negligence or not 

468b 

-Surcharge—Loss must be established — 

Difficulties in realization or costs not allowed 
is not sufficient 4G3c 

- S. 67 (as amended by Act 11 of 1930), 

— Resolution sanctioned by Board without 

being initiated by President — Resolution is 
illegal 821a 

- S. 67 (as amended by Act 11 of 1930), 

— Suit for declaration that Board’s resolu¬ 

tion is illegal — Onus is on plaintiff to give 
prima facie evidence of illegality or irregu¬ 
larity — Plaintiff alleging special meeting 
convened under S. 67 Proviso to bo illegal as 
notice of purpose specified in S. 67 Proviso 
was not given to members—Plaintiff serving 
defendant Board with notice to produce 
notice calling for special meeting—No adverse 
inference can bo drawn against Board from 
non-production of notice — Special meeting 
held validly convened 321c 

-.S'. 67, Proviso (as amended by Act 11 

of 1930) — Resolution reducing officer’s 
salary cannot be made retrospective—But if 
so made, it is not illegal in toto—Resolution 
cannot be given effect to from date anterior 
to date when it was passed 821 d 

- S. 67 (l) and Proviso (as amended by 

Act 11 of 1930) — Validity of resolution 
under S. 67 Proviso does not depend upon 
validity of resolution under S. 67 (1)—Reso- 
lution reducing establishment charges — 
Question of validity of subsequent resolution 
reducing salary of officer over five years 
standing and drawing not less than fifty 
rupees in pursuance of former resolution does 
not depend upon former resolution 821b 
- -S. 15.9—Applicability—Person disobey¬ 
ing panchayat President’s order is liable to 
fine—Fact that president and person making 
encroachment are of opposite faction in pan- 
chayat is irrelevant 279(1 )a 

-.S’. 160 (6) — 8. 160 (G) does not deal 

with leases— Licence and lease—Distinction 
— 8. 160 (6) does not create punishable 
offence 2696 

- Ss. 164 (1) and (2), 169 (l) and 160 

(3 )—Applicability of 8. 164 (2) and 8. 159 
'l)—Word "occupies” in 8. 164 — Meaning 
of — Lessee of small road side site under 
8. 160 (8) constructing small shed — Lessee 
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continuing in possession in spite of notice 
under 8. 159 (l) to remove shed — Proper 
notice held should have been under S. 164 (2) 
and not 8. 159 (1)—Lessee held liable under 
S. 164 (1)—Defect of notice held immaterial 

269a 

- S. 166 (4) and S. 199, Rules under, 

R. 7 (as amended by Act 11 of 1930) — 
Board recovering larger amount than legally 
leviable under Act — Party paying amount 
can come to Court and ask for refund — R. 7 
is no bar — No question of estoppel arises 

819(2) 

-.$. 199, Rules under, R. 19 — Retros¬ 
pective order reducing servant’s salary being 
illegal does not amount to “statement to con¬ 
trary” within R. 19 321c 

- S 223 —Government is not authorized 

to proceed with prosecution under Act stayed 
by Magistrate 756a 

- Ss. 227A and 208 (3) (as amended by 

Act 11 of 1930) — Panchayat Board super¬ 
seded by Special Officer — Ex-president re- 
fusing to hand over to Special Officer records 
of Panchayat — Sanction of Local Govern¬ 
ment under S. 227A is not necessary for 
prosecution of ex-president 745(2) 

Madras Mappilla Murumakkattayam 

Aot (17 of 1939), S. 20 (1) and (3) — 
Petition under S. 20 (l) — Orders can be 
passed before partition suit under Chap. 8 of 
Act is finally disposed of 320 

Madras Prevention of Adulteration Act 

(3 of 1918), Ss. 14 and 5 — Sanitary 
Inspector demanding commodity under S. 14 
—Parting with commodity does not amount 
to sale—Sanitary Inspector not acting under 
S. 14 but merely tendering money and ac¬ 
cused voluntarily handing over goods — 
Transaction is sale — Fact that goods were 
required not for consumption but for analysis 
is immaterial—Owner of shop held guilty of 
offering ghee for sale—Servant held neither 
guilty of selling ghee nor of offering it for 
sale 609b 

- Ss. 15 and 5 —Object of S. 15—Offence 

under S. 5 — Omission to give notice under 
S. 15 docs not make offence cease 609a. 

-.S'. 16 (5) (as amended by Act 19 of 

1935 )—Sample in fact analyzed by Govern¬ 
ment Analyst — Magistrate is not bound to 
send it again to Government Analyst under 
Section 16 (5) 48 

Madras Prohibition Aot (10 of 1937), 
S. 1(1) (a) and (y )—Pots containing illicit 
arrack and paraphernalia of distillation found 
in hut owned by accused and his brothers— 
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Madras Prohibition Aot 

Accused and his brothers also owning house 
in village—Brothers convicted—Accused not 
present when articles recovered — Accused 
living in hut as much as his brothers — 
Accused in circumstances held was in pos¬ 
session of articles found 580(1) 

Madras Revenue Board’s Standing 
Orders, 0. 15, sub-r. (18) — Communal 
land not to be granted on darkhast—Tahsil- 
dar granting it believing that it was not re¬ 
quired for communal purposes — Collector 
can cancel grant under revisional powers 
under 0. 15, sub-r. (18)—Civil Court cannot 
review orders of Revenue Officers acting 
within scope of their authority even if wrong 

121 

Madras Revenue Recovery Act (2 of 

1864), S. 2 — "Land” in S. 2 means land 
of the landholder 2306 


- Ss. 25 to 47 — Sale of land in default 

of payment of revenue — Defaulter dying 
before sale — Sale is infructuons — Proper 
procedure to be followed by Collector in such 
case, stated 280a 

Madras Village Courts Act (1 of 1880), 

•S- 18 —Suit against defendant not minor_ 

Defendant dying after institution of suit_ 

Minor legal representative can be brought 
on record G48a 

- Ss. 32 and 60 — Suit dismissed in 

absence of parties—Remedies open to plain¬ 
tiff indicated—Defendant dying pending suit 

— Before expiry of period of 60 days pro¬ 

vided in S. 69 suit dismissed in absence of 
parties—Second suit held competent under 
S. 82—Second suit held would bo competent 
oven if period of 60 days had expired on date 
of dismissal of suit 6486 

— - Ss. 77, 73 (as amended in 1037) _ 

Village Court not making complaint under 
S. 476, Criminal P. C. — District Court is 
empowered to exorcise powers under Crimi¬ 
nal P- C., Ss. 176 and 195 (8) 471 

Mahomedan law — Religious office — 
Woman can hold office unless duties are 
such as cannot bo performed by her or 
deputy—This bar arises from special custom 
or usage and not by Mahomedan law—Onus 
to prove exclusion of woman is upon those 
pleading it — Woman held not disqualified 
from holding khatibaship 485a 

•-Wakf — Mutwalli — MutwoJli cannot 

grant lease of wakf land for more than three 
years without Quazi’s sanction — Office of 
Ouazi has long become obsolete—Court can 
exercise powers of Quasi — Lease by mut- 
waUi for more than three years granted in 
1 NJ 1 when civil Courts were functioning _ 


Mahomedan law 

No evidence of Court’s sanction — Lease 
cannot be presumed to have had legal origin 

641a 

-Wakf—Mutwalli granting lease of wakf 

land more than three years without Court’s 
sanction —Retrospective sanction when may 
be granted by Court 6416 

-Wakf—Mutwalli — Lease of wakf land 

by mutwalli for more than three years with¬ 
out Court’s sanction is not void but voidable 
—Succeeding mutwalli not recognizing lease 
—Limitation for suit for declaration of lease 
as void and for possession runs from death 
of last mutwalli who had granted lease: 641c 

Malabar Compensation for Tenants’ 
Improvements Aot (1 of 1000), S. 6 (2) 

— Kanom—Suit for redemption by jenmi_ 

Jenmi can set off decree for arrears of rent 
obtained by him against kanom amount and 
value of improvements even if decree is 
barred by limitation : (’27) 14 A.I.R. 1927 
Mad. 189=98 I. C. 568, OVERRULED 

807 a 

- S. 10 —Tenant claiming compensation 

for trees—Onus is on him to show that trees 
were grown by him 807 d 

- S. 11 —Tenant building compound wall 

— Compensation must be granted unless 

landlord can show that old walls were 
repaired 807c 

Malabar law — Bequest by father to wife 
and children — Whether wife and children 
constitute tenancy in common or become 
joint tenants forming group of tavazhi and 
continue to remain so even after wife mar¬ 
ries another after her husband's death and 
has fresh offspring (Quare) 866 

-Tarwad — Karnavau not shown to 

have renounced—lie alone can bind family 
by alienation — Performance of minor acts 
of management by karnavan's mother during 
his absence cannot constitute her karna- 
vastri of tarwad so as to alienate property 
on tarwad’s behalf <)0 

-Will—Construction — Bequest of his 

property by testator to wife and children— 
Bequest to operate in favour of daughter 
already born at time of will and all progeny 
that might be yet born to testator by his 
wife—No person other than wife and child, 
ren given right or claim to property be- 
quoathod — Wife to act as guardian of 
children during their minority — Testator 
held did not intend to bequeath his property 
to tavazhi but to his wife and own children 
as tenants in common — Decree against 
mother held therefore could not bind child. 
r °n 86a 
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Malabar Tenancy Act (14 of 1930), S. 3 
(v) —Usufructuary mortgagee is not tenant 
within S. 3 (v) and is not entitled to benefits 
of Act 652 

- Ss. ‘30 and 22 — Redemption suit by 

melkanom-holder against kanomdar — Ka- 
nomdar pleading suit to be incompetent by 
reason of renewal under S. 22 — Further 
claim that even if suit was barred, plaintiff 
as melkanom-holder was entitled to claim 
certain arrears from kanomdar held could 
not be allowed to be raised for first time in 
second appeal 122c 

-S'. 20 (0 )—Words “requires the holding 

bona fide" mean genuine intention to culti¬ 
vate and not real need to do so : (1941) 2 
M. L. J. 456n=(’41) 28 A. I. R. 1941 Mad. 
816 = 197 I.C. 488, OVERRULED: 242(2) 

-Ss. 22 and 25 — Renewal application 

by kandomdar under S. 22 — Both jenmi 
and melkanom-holder made parties — Court 
granting renewal — Renewal is binding on 
melkanom-holder 122/* 

Married Women’s Property Act (3 of 

1874), S. 6 —S. 6 applies to policy effected 
by Mahomedan male before 1913 186a 

-S. 0 —Whether "object’’ in S. 6 means 

beneficiary (Quare) 136 b 

- S. 6 —Trust under S. 6 can be revoked 

by beneficiary—Beneficiary can transfer or 
release his interest — Beneficiary not party 
to release deed is not bound thereby 136c 

Master and servant — Order by Govern¬ 
ment to police held did not enable them to 
do more than they were bound to do under 
Criminal Procedure Code or Madras District 
Police Act 599 n 

Merger—Merely because same person holds 
rights in one capacity against himself in 
another capacity, his rights and duties are 
not extinguished 5 58w 

Mesne profits —Court in it3 discretion al¬ 
lowing certain per cent, allowance for collec¬ 
tion expenses — Appellate Court will not 
interfere with discretion unless it is arbitrary 
and unreasonable — Discretion in allowing 
10 per cent, held properly exercised 487c 
- Zamindari estate — Expenses of rent 
suits must bo regarded as expenses of 
management—Deduction of certain percen¬ 
tage allowed for expenses of management— 
Further deduction for expenses of rent suits 
under head “law charges" cannot bo allowed 
—Expenses incurred in litigation occasioned 
by special circumstances ought to ho allowed 
separately — Expenses incurred in survey 
and preparation of record of rights also must 
be allowed separately 487 /" 


Mesne profits 

-Lease of land—Lessor to be entitled to 

building erected by lessee on payment of 
market value at time of resuming possession 
— Landlord not to resume possession until 
value paid — Amount offered reasonable — 
Lessee must be treated as trespasser—Land¬ 
lord is entitled to mesne profits — Amount 
offered ridiculously inadequate — Lessee 
cannot be treated as trespasser and is not 
liable for mesne profits — Court allowing 
lessor rent for occupation and ordering him 
to pay value of building fixed by it to lessee 
within fixed time — Court cannot allow in¬ 
terest in default 1566 

Minor—Decree against — Minor can chal¬ 
lenge on ground of guardian's gross negli¬ 
gence in conduct of suit 384 

-Guardian—Negligence — Suit for pos¬ 
session by vendee from guardian on basis of 
sale deed — Guardian successful in his de¬ 
fence that sale should not bo upheld and 
possession should not bo decreed — Court 
finding minor liable for particular sum and 
granting decree for same — Decree held not 
erroneous 82a 

-Decree against — No fraud or gross 

negligence on guardian’s part in conduct of 
suit—Decree cannot be set aside merely be¬ 
cause of guardian’s failure to appeal — 
Guardian without funds cannot be said to be 
negligent in not preferring appeal 826 
Mortgage — Redemption — Mortgagee 
should not be made to pay costs of person 
redeeming unless his conduct has been vexa¬ 
tious or unreasonable 5926 

-Lease by usufructuary mortgagee back 

to mortgagor expiring in 1934—Mortgagor 
continuing in possession on understanding 
that formal lease similar to previous one 
would be executed — Suit by mortgagee to 
recover mortgage amount and rent — Claim 
to mortgage amount admitted but for rent 
disputed — Mortgagee held entitled to rent 
at rate of previous lease from 1934 to date 
of suit—Costs of mortgagee—Failure to ask 
for decreo on confession under O. 12, R. 6, 
Civil P. C.—Effect — Decreo for rent held 
not decreo for interest—Interest on arrears 
of rent and costs held could bo scaled down 
under S. 9, Madras Agriculturists Relief Act 

507a 

-Equitable mortgage — Tenant of site 

putting up superstructure theroon and sub¬ 
sequently purchasing site — Deposit of title 
deed though relating only to land would 
create equitable mortgage of land and house 
standing thereon—Plea that since title deeds 
deposited related only to land equitable 
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Mortgage 

mortgage was of land and not of house stand¬ 
ing thereon is not question of law but of fact 
— Plea once rejected should not be allowed 
to be raised subsequently 8696 

Costs—Redemption suit — Ordinarily 


the mortgagor is liable to pay the costs of 
the mortgagee 807c 

-Sale —A in 1917 purchased item 10 of 

property subject to mortgage after paying 
full consideration to mortgagee —B purchas¬ 
ing all properties comprised in mortgage in 
court auction in execution of money decree 
against mortgagor in 1925 and subsequently 
selling back properties purchased including 
items 6 to 9 except items 1 to 5 to mort¬ 
gagor reserving bulk of consideration with 
mortgagor for discharging mortgage—Mort¬ 
gagor defaulting—Subsequent sale of items 
6 to 9 by mortgagor to C—A claiming that 
item 10 should he sold last while B claiming 
that items 1 to 5 should be sold after items 
6 to 9 — Equity claimed by A and B held 
should prevail 2006 

Motor Vehicles Act (8 of 1914), S. 16 — 
Madras Motor Vehicles Rules (1988), R. 4, 
cl. (iii)—Car held used as"contractcarriage” 

276(2) 

- (4 of 1939), Ss.3(l),ll (3) and 112 

—Term of licence expired—Person driving 
car without renewing licence is guilty under 
S. 112—Subsequent renewal does not date 
back to date of expiry of old licence—Con¬ 
struction of S. 11 (8) stated 196 

Negotiable Instruments Aot (20 of 1391 ), 
S. 50 —Pronote — Endorsee for collection is 
merely agent of endorser—If endorser could 
have sued other persons on debt, endorsee 
also can do so 742(1) 

- Ss. 50 and 117 — Manager of joint 

family executing pronote for debt incurred for 
family benefit—Payee indorsing note to third 
party without assigning debt—Indorsee ob- 

taining decree on note and not on debt_ 

Decree cannot bo executed against other 
members 261c 

- S. 87 — Alteration apparent on face of 

pronote — Onus is on plaintiff to explain it 
and show that it is not material 709(2)a 

— -S. 87 —Material alteration — Meaning 
of—V bother alteration material—That al¬ 
teration does not ultimately involve change 
in rights and liabilities of parties is not 
germane _ Whether change is beneficial or 
prejudicial to maker does not matter—Pro 

“ oto — Addition ot ^rds “Proprietor of 
Karthika Stores ' above signature of execu- 

tant hold material alteration I0i)(2)i 


Negotiable Instruments Aot 

——6. 120 — Defence independent of plea 
of invalidity of instrument is not barred by 
Section 120 169a 

Ownership—Right in gross — Distinction 
between, explained 892/ 

-Death of owner—Effect of, stated: 280c 

Opium Act (1 of 1878), S. 11 _ Unless 
owner knew that his conveyance was likely 
to be used for transporting contraband arti¬ 
cles, conveyance should not be confiscated 

724 (2) 

Parsi Marriage and Divorce Act (3 of 

1936), Ss. 29 (3) and 47 — Leave granted 
under S. 29 (8)—Remedy of aggrieved party 
is to appeal under S. 47 and not to apply 
for revocation under O. 18, R. 14 (a), Madras 
High Court Original Side Rules 159a 

Partnership—Dissolution—Suit for taking 

account — Onus of proving that dissolution 
had taken place three years before suit, is 
on defendant 1046 

Partnership Act (9 of 1932), S. 42 — 
Partnership for carrying on chit to run for 
50 months—Partnership does not terminate 
immediately on expiry of 50th month — It 
comes to an end only when monies due are 
collected and liabilities discharged 104a 

- S.69 — Construction — Unregistered 

firm dissolved and accounts taken — Subse¬ 
quent contract between partners — Suit to 
recover money due under contract — Bar of 
b. 69 does not apply 707 

- S. 69 (2) —Non-registration of firm_ 

Court is not bound to dismiss suit suo motu 

684a 

■ ‘- > * 69 ('*) — Point of non-registration 

being one of law can be raised for first time 
in appeal 6846 

- S. 69 (2) — Applicability — S. 69 (2) 

must bo strictly construed— Contract enter¬ 
ed into by partner personally— He can sue 
alone without joining other partners as 
plaintifis — Suit does not fall within Sec¬ 
tion 69 (2) 684c 

S. 69 (2) — Registration after suit 
cannot cure defect: (1987) 2 M.L. J. 278= 

( 37) 24 A. I. R. 1987 Mad. 767=176 I. C. 
916, OVERRULED 252 

Penal Code (45 of I860), Ss. 21 and 186 
—Sales Ofiicer whoso duty it is to take pro¬ 
perty in execution of decree is public ser¬ 
vant 652(2)c 

- S. 75 — Scope of — S. 89, Madras 

Children Act, does not prohibit application 
of S. 75 6746 

- S. 75 —P revious convictions when can 

be acted upon stated 6696 
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Penal Code 

- Ss. 75 and 511 —S. 75 does not apply 

to offence under S. 511—But previous con- 
viotions may be taken into account and 
higher sentence imposed 5216 

- S. 75 — To determine proper sentence 

Magistrate must know all previous con vie- 
tions 521c 

- S. 75 —Prior convictions neithor prov¬ 
ed nor mentioned in charge under S. 75—It 
would be unfair to take them into account 

52 Id 

- Ss. 75 and 511— S. 75 does not apply 

to offence under S. 511 440a 

- S. 97 — Accused while apprehending 

further violence from his assailant commit¬ 
ting violence upon him — Right of self- 
defence is established 295a 

- S. 97 — Murder — Onus is on accused 

to show circumstances justifying his causing 
death 2956 

- Ss. 141 and 97 — Assembly of more 

than five persons with common object of 
maintaining possession does not come with¬ 
in S. 141—Accused having no right of 
private defence of property in their posses¬ 
sion—They are responsible for their indivi¬ 
dual acts — But if they have that right, it 
not only entitles thorn to defend land but 
also such other persons as they can gather 
to help them 586 

- Ss. 147 and 148 — Rioter armed with 

deadly weapon is punishable under S. 148 
—He cannot be guilty both under S. 147 
and S. 148 (Per Burn J.) 58 d 

- Ss. 148 and 149 — Person cannot be 

convicted under S. 148 unless he actually 
has dangerous weapon in his bands — He 
cannot be held constructively guilty under 
8. 148 by reason of S. 149 unless that con¬ 
dition is satisfied -1206 

- -Ss. 149, 302 and 324 — Construction 

of S. 149 — Words "in prosecution of” in 
S. 149 mean "in order to attain”—Accused 
A armed with dagger and B with knife — A 
and B along with their companions to 
avengo rough treatment meted out to them 
by trustees of temple, going to temple and 
killing two trustees — Accused other than A 
and B using hands in beating off men of 
party of trustees—Common object of unlaw¬ 
ful assembly held to cause hurt — Use of 
threatening words by A and B that none of 
trustees should be left alive held did not 
show that rest of accused shared homicidal 
intention with them — A and B held guilty 
of murder and rest of hurt 446J 

-Ss. 149 and 32G — Unlawful assembly 
— Common object to cause grievous hurt_ 


Penal Code 

Which accused caused specific injuries not 
known—All accused can be held guilty under 
S. 326 by virtue of S. 149 420a 

-S'. ISO — Shutting door in public ser¬ 
vant’s face when ho wants to enter it is 
obstructing him 652 (2)6 

- S. 188 (2) — Crop raised and removed 

prior to order for possession under S. 145, 
Criminal P. C. — Person removing crop is 
not guilty under S. 188, Penal Code 

275 (1) 

-Ss. 192 and 193 — Accused attesting 

forged document purporting to discharge 
decree debt—Accused interested in bringing 
document into existence — Accused is guilty 
of abetment and fabrication of false evidence 

92(1) 

- Ss. 206 and 421 — Complainant alleg¬ 
ing that he filed suit against B with respect 
to his land and attached crops standing on 
land and B's cattle — That A along with B 
had removed crops and cattle claiming them 
to be his so as to prevent receiver from tak¬ 
ing possession thereof — Allegations in com- 
plaint held implicated both A and B — 
Offence held fell under S. 206 and not 
S. 421 — Magistrate held could not ignore 
essential ingredients of complaint and treat 
offence as one under S. 421 675 (l) 

"- S. 294A — "Drawing a lottery” — 

Meaning explained—Lucky numbers calcu¬ 
lated arithmetically in lottery is no drawing 

404 

-S. 300 — Person can be guilty of mur¬ 
der even though death is not necessary con¬ 
sequence of blow given — Heavy blow on 
head fracturing skull and proving fatal — 
Accused must be presumed to have intended 
probable consequence of such blow—Injury 
caused being sufficient in ordinary course of 
nature to cause death accused is guilty of 
murder 227c 

- Ss. 300 and 304, Part. 2 — Accused 

striking old woman of 55 with heavy stick 

and fracturing tomporal bone into pieces _ 

Woman dying instantaneously — Offence 
falls under S. 800 (8) 218a 

- Ss. 302 and 201 — Question for deci- 

sion whether accused was guilty of murder 
— While convicting accused of murder it is 
not desirable to convict him for concealing 
evidence though such course is legal 

275 (2)a 

- S. 302 — Deliberate murdor with at¬ 
tempt at concealment — Death sentence is 
justified 275 (2)6 

- Ss. 302 and 328 —Accused administer¬ 
ing dhatura with food to three persons—All 
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Penal Code 

of them found lying in open next day—Two 
of them recovering but third developing 
pneumonia and dying week after — Death 
not due to poisoning — Accused held not 
guilty under S. 302 100 

- Ss. 304 and 100 —Accused in exercise 

of right of private defence of property using 
dagger and causing death to members of 
other party not because of necessity but 
with desire of punishing other party enter, 
ing upon their land — Accused exceed right 
of private defence and are guilty under Sec¬ 
tion 304 58c 

- Ss. 323, 326, 302 and 304 — Offence 

held one under S. 304 415 (2)a 

- S. 325 — Scope — Sentence—Mere tine 

for offence under, is not legal 550 

- S. 376 — Rape — Proof — Essentials of 

stated 285a 


- S. 376 — Rape — Sessions case — Mem- 

ber of Bar should be appointed as amicus 
curiae 2855 

- S. 379 — Only evidence against accused 

being confession said to have been made by 
them which led to discovery of stolen article 
— If article was discovered from statement 
of one accused statements of other accused 
held would be inadmissible — No evidence 
that accused 4 mado crucial statement oi¬ 
led police to place where stolen article was 
found — Accused 4 held should be given 
benefit of doubt 532 (1)5 

r -Ss. 407 and 409 — Appropriation of 

money with dishonest intention attracts 
S. 407 — Doing of act, in anticipation of 
statute which would make it offence, is no 
offence — V, German Director of Gorman 
Company on eve of declaration of war be¬ 
tween Britain and Germany intending to 
realise as much money as ho could selling 
his stock of enamels to D for Rs. 7643 — D 
coming with cheque on morning of 2nd Sep¬ 
tember 1939 the day before war was declar¬ 
ed but V insisting on cash — Cash paid in 
afternoon of 2nd September 1939— V hand¬ 
ing over money to his wife—Act of accused 
in screening money from Government of 
India or custodian of enemy property in 
anticipation of war without any intention of 


causing wrongful loss or gain to any person 
held did not amount to any offenco 182 
426 — Cattle grazing on complain¬ 
ant’s bund _ Offence under S. 426 is com. 
mitted 724 (j) 

-Ss. 426 and 427 — Distinction pointed 

out 5945 

o. 448 — Intention to intimidate_ 

Accused with number of persons entering a 


Penal Code 

house to set up title to it held committed 
trespass 582(2 )a 

-S. 44S —Sitting on pial of house is tres¬ 
pass 582(2)5 

- S. 504 — Gross insult is not in itself 

offence—Object of section explained 672a 

-Ss. 511 and 379 —Accused caught while 

attempting to take purse from P’s pocket— 
P seizing purse from outside his pocket and 
also P’s hand—Offence held fell under S. 511 
and not S. 879 as purse was not removed 
from P’s possession 521a 

Pleadings — Second appeal—Plaintiff need 
not state reasons in support of his contention 
in plaint — Point that decree was not for 
payment of money and was not executable 
raised throughout—Contention that there is 
no reference to defendant in decree and there¬ 
fore decree is not money decree is not new 
and can be raised in second appeal 748d 

-They should not be interpreted rigidly 

558 n 

-Court cannot compel party to seek 

particular relief 445(2)5 

-Pure question of fact such as married 

couple had no access to each other not defi- 
nitely raised in pleadings—It should not be 
allowed to be raised in course of arguments 
even in trial Court, much less in appeal 129a 
Praotice — Appeal — Suits for accounts — 
Appeals from preliminary and final decrees 
by plaintiff and defendant heard together— 
Point raised in any appeal may bo dealt with 
as arising in either of appeals 487(7 

-Defendants requesting to pass decree so 

as to affect them in particular manner — 
Prayer may be granted but it should not 
affect plaintiff adversely 558 iv 

-Duty of Court—It is clear duty of Court 

to apply law to facts which it finds 720c 

-New plea —Limitation —Point of not 

pleaded in written statement and if pleaded 
might have been met by slight amendment 
of plaint—Point cannot be argued in revision 

7885 

-New plea — Revision—No materials in 

record to support argument — It cannot be 
raised for first time in revision 4495 

-Reference to Full Bench — Division 

Bench dissenting from previous Division 
Bonch ruling must refer question to Full 
Bench (Per Full Bench) (FB) 6885 

-Rolief—Equitablo relief—Person seek¬ 
ing relief must como with clean hands — 
lransfer offending against S. 58, T. P. Act 
—Transferee prime mover in bringing about 
transaction —Court would refuse to give any 
relief to transferee 7515 
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Practice 

-Relief — Necessary facte given — Court 

ought to grant relief to which party is found 
entitled even if it was mistakenly not asked 
for 986 

-Review—Appeal heard by Bench—One 

of Judges absent at time of review applica¬ 
tion—Review should be disposed of by other 
Judge alone and not by another Bench 28 
-Revision—Contention of petitioner up¬ 
held by lower Court but rejected by High 
Court—Petitioner should be given opportu- 
nity to establish subsidiary contention which 
he would have raised in lower Court had it 
rejected his contention 29Ge 

-Second appeal—New point—Point not 

raised in lower Courts nor in memorandum 
of second appeal allowed to be raised as case 
was one of trust 817a 

-Written statement—No steps taken for 

long time after notice of suit—Extension of 
time for filing written statement not to be 
granted 1596 

Presidency Small Cause Courts Act (15 
of 1882), S. 38 — Independent proceeding 
not a suit—Order passed with contest— 
Whether order can be questioned under 
S. 88 (Quare) GlOe 

-S. 97 —Filing of false affidavit—S. 97 

does not apply 826a 

Presidency Towns Insolvency Act (3 of 

1900), S. 9 (e) — Attachment before judg¬ 
ment—Decree-holder subsequently applying 
for sale of property attached — No order of 
Court is necessary 512 

-S. 9 (g )— Adjudication under S. 9 (g) 

— Petition and affidavit verifying same 
should be read together — Sufficient details 
of facts on which creditor relies should be 
given 8G 

-S. 31 —Creditor denied participation in 

dividend by reason of fraud practised on 
Court by insolvent—Payment of dividend to 
other creditors is not duly made 103(2) 

-S. 00 — S. 60, Civil P. C., cannot be 

invoked to get rid of appropriation of salary 
under S. 60, Presidency Towns Insolvency 
Act 27 

-S. 08 —Settlement by Official Assignee 

with creditor of insolvent without leave of 
Court is not invalid 58Ga 

-- S- (1) (h )—Scope — Clause (h) of 

S. 68 (1) does not make any distinction be- 
tween compromises of claims in suits already 
instituted and those in respect of claims not 
brought beforo the Court 5866 

Press (Emergency Powers) Act (23 of 
1931), S. 4 (1), Bxpl. 1 — Mere fact that 
certuin passage is narrative is no excuse if it 


Press (Emergency Powers) Act 

incites or encourages crime referred to in 

section 4 (SB) 690c 

-Ss. 19, 4 (1) — Government have 

power of forfeiture irrespective of action 
against press (SB) 6906 

- S. 23 — “Order” means notified order 

—Two months should be computed from 
date of notification of order and not from 
date of passing of order (SB) 690a 

Principal and agent — Power to sell im¬ 
movable property includes power to receive 
price thereof — Cases of moveable property 
must be decided on entirely different con¬ 
siderations—Authority to sell goods carries 
with it authority to receive price — Power 
to sell sandalwood held included power to 
agree to sell sandalwood that was not ready 
for delivery and had to bo cut, dried and 
cleaned later on — Power to sell trees held 
included power to receive their price : 684d 

-Agent cannot enter into transaction in 

which his personal interest is in conflict with 
his duty towards his principal — A holding 
general power of attorney from B agreeing 
to sell to C agent of D certain tons of sandal¬ 
wood out of estates belonging to his prin¬ 
cipal —C paying Rs. 8700 by way of advance 
to A — Rs. 5000 in cash and balance of Rs. 
8700 that was due by A to D was taken into 
account towards advance — Suit by D for 
refund of advance —A in absence of specific 
authority held could not accept money which 
ho owed to I) by way of advance on behalf 
of B—B held liable for money actually paid 
by C to A as advance—Question of C's 
authority to enter into contract held had no 
relevancy on question of refund though it 
would be material on question of plaintiff's 
liability to pay damages for breach 681e 
Promissory note — Suit on by holder in 
due course— It is not permissible to go out¬ 
side note 4686 

Provincial Insolvency Act (5 of 1920), 
Ss. 2 (d) and 28 — Joint Hindu family — 
Power of manager whether he is father or 
not to dispose of joint property is not pro¬ 
perty within Ss. 2 (d) and 28—Hence it 
cannot vest in Official Receiver under S. 28 
(2) : 52 Mad. 246 = (’29) 16 A. I. R. 1929 
Mad. 166=114 I. C. 845, OV ERRULED ; 
S. A. No. 165 of 1938, REVERSED 

(FB) 682 

- S. /—Official Receiver cannot use S. 4 

to re-agitato questions finally decided 
against him 123a 

- Ss. 4 and 28 (2) — Hindu father ad¬ 
judicated insolvent—Suit against undivided 
sons for debt incurred by father for family 
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Provincial Insolvency Act 

benefit — Leave of Insolvency Court is not 
necessary — Decree against insolvent father 
and sons — Court can declare under S. 4 
that decree is not binding so far as Official 
Receiver is concerned as representing insol¬ 
vent—But no such declaration can be made 
as regards decree against sons 8606 

- Ss. 4 (2), 38 and 39 —Scope of S. 4 (2) 

—S. 4 (2) does not apply to case of debts 
due to one creditor by another — Composi¬ 
tion scheme under S. 38 imposing obligation 
on one creditor to give up claim against 
another — Scheme cannot under S. 89 bind 
creditor who did not consent to it 845 
- S. 6 (e )—Fact of sale of debtor’s pro¬ 
perty in execution of decree is sufficient for 
purposes of S. 6 (e) — Subsequent setting 
aside of sale is immaterial—Words "property 
has been sold in execution of a decree" in 
S. 6 (e) of Act and 0.21, Rr. 89 and 90, 
Civil P. C—Meaning of, explained 806 

- Ss. 16, 9 — Object of S. 16 explained 

— Creditor who has filed petition subse¬ 
quently found to be not qualified to do so— 
Subsequent creditor is not prevented from 
taking advantage of it3 date and continuing 
the petition — He cannot be compelled to 
prove qualification of original creditor: 172 

- S. 28 (2 )—Insolvency of Hindu father 

—Sons’ shares do not vest in Official Re- 
ceiver but father’s right to sell son’s share 
does—Sons can alienate their shares 860a 

- S. 28 (2) — Joint Hindu family_ 

Father — Insolvency of — Son’s share does 
not vest in Official Receiver but father’s 
power to dispose of son’s interest does — 
That power ceases after severance of interest 
between father and son—Hence son’s share 
is not "property of insolvent" within S. 28 
(2) — Words "suit or any other legal pro¬ 
ceedings" in S. 28 (2)—Moaning of—Sever, 
ance of interest between father and son 
after father’s adjudication — Suit against 
son — Leave of insolvency Court is not 
necessary 8276 

-S. 33 and S. 39 before amendment of 

1935 —Under S. 88 Court can dispense with 
formal proof if debt is otherwise established 

and enter namo of creditor in schedule_ 

Insolvent admitting debt in insolvency peti¬ 
tion and in addition admitting and men¬ 
tioning it in application for composition— 
Court approving composition and entering 

namo of creditor in schedule under S. 88_ 

Debt hold must bo deemed to have been 
proved and admitted by Court though no 
formal proof was given — Composition held 
binding on creditor 47 4c . 


Provincial Insolvency Act 

■- Ss. 34 and 44 (2 )—Liability of insol¬ 

vent to indemnify his surety is provable 
under Act—Order of discharge absolves in¬ 
solvent from that liability 745(1) 

- S. 37 —Adjudication annulled—Debtor 

ceases to be insolvent—Vesting order under 
S- 37—Effect of—After annulment property 
vested in Official Receiver under S. 87 on 
1st October 1987 and 22nd March 1938- 
Debtor is not agriculturist within Madras 
Agriculturists' Relief Aot and hence not en¬ 
titled to benefits thereof—Debtor cannot be 
said to have saleable interest in property 
vested in receiver 5286 

- S. 37 — Vesting order under S. 87— 

Effect — Property does not revert to insol. 
vent — Sale without impleading appointee 
under S. 87 is null and void 871 

- Ss. 38 and 39 —Object of Act—Debtor 

adjudicated — All remedies of creditor be. 
come subject to provisions of Act—Creditor 
has right to receive pro rata distribution 
of proceeds of insolvent’s property equally 
with other creditors 474a 

-S. 39 before amendment of 1935 — 

Construction — Creditor’s name and debt 
entered in schedule under S. 88—Composi¬ 
tion is binding on oreditor 4746 

- S. 39 as amended in 1935 and S. 38 

—Ss. 88 and 89 deal with procedure—S. 89 
itself does not confer any right of action— 
Amended S. 89 therefore applies to pending 
proceedings—Object of amendment—Legis¬ 
lature intended S. 39 to bo retrospective 474c 

-S. 39 —On acceptance of proposal Court 

does not become functus officio — It retains 
control to see that composition is given 
effect to 474 / 

-Ss. 44 (2), 34 (2), 28 (6) and 47 — 

Personal liability under mortgage is debt 
provable in insolvency within S. 44 (2): 151 

( - Ss. 47, 44, 34 and 28 (2) and (6 )— 

Secured creditor not realising, abandoning 
or valuing his security before insolvent’s dis¬ 
charge—There is no provablo debt — Credi¬ 
tor is entitled to personal decree against 
insolvent even after his unconditional dis¬ 
charge : (1911) 2 M. L. J. 690 = (’42) 29 
A.I.R. 1942 Mad. 151,07 ERRULED: 278 
- S. 50 —Debt expunged — Dividend al¬ 
ready paid cannot bo claimed back 644 

- -S. 51 —Benefit of execution refers to 

money—Decree-holder purchasing property 
in execution—Decreo-holdor must pay pur. 
chase money to Official Receiver and not 
property purchased : (’85) 22 A. I. R. 1985 
Mad. 907=159 I. C. 244, OVERRULED 

42 5c 
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Provincial Insolvency Apt 

-.S'. 51 —“Assets realized”—Sale of three 

lots of property originating from single pro¬ 
clamation—Amounts deposited on different 
dates—Assets are realized on dates of depo¬ 
sit into Court for each lot and not only on 
date of last deposit 886 

-S. 51 —“Benefit of execution”—Mean¬ 
ing of, stated 88c 

- S. 51 —Official Receiver is entitled to 

interest on assets realized 88<rZ 

- S. 51 (3 )—Construction — Expression 

‘‘a person” in S. 51 (3) includes decree- 
holder purchaser 425a 

- —S. 51 (3) — Execution proceedings — 

Intervention of judgment.debtor’s insolvency 
cannot cancel proceedings 4256 

- S. 51 (3) — Applicability —S. 51 (3) 

applies only to sales which have taken place 
before order of adjudication 415 (1)6 

-Ss. 53 and 54 —Application by Official 

Receiver under Ss. 53 and 54 dismissed — 
Appeal—Appellate Court has no jurisdiction 
to annul order of adjudication passed against 
insolvent— Trial Court alone can deal with 
it unless it came before appellate Court 

483a 

- S. 53 — Transfer not in good faith — 

8. 53 applies even if insolvent had no inten¬ 
tion to defeat creditors 294a 

- S. 53 — Setting aside transaction on 

application of Official Receiver — Effect 
stated 2946 

-S. 75 — New point — Point raised in 

trial Court and in memorandum of appeal 
but dropped in appellate Court—Such point 
affecting person not party to revision peti¬ 
tion cannot be allowed to be raised in 
revision 294c 

- S. 75 (3) — Recording of finding that 

Court had jurisdiction is not order within 
Section 75 (8) 805 

Provincial Small Cause Courts Act (.9 
of 1887 ), S. 25 — Interference is discre- 
tionary 92 (2)c 

Railways Act (0 of 1800), S. 55, els. (1) 
and (5) — Remedies of railway for recover- 
ing undercharges, explained — Remedy of 
suit is available even after goods are deli- 
vored to consignee 927 

Receiver — .S' by will bequeathed house X 
to his son N and house Y to his minor son 
R — N taking possession of both properties 

— R’s estate vesting in Official Trustee — 
Suit by Official Trustee on behalf of R on 
basis of S's will or for R’s share by partition 
—Official Trustee appointed receiver in suit 

- Property X sold by Court's order to 
satisfy mortgage created by N over it and 

104-2 Indexes (Mad.)—7 & 8 


Receiver 

proceeds paid into Court to credit of suit — 
A suing N for specific performance of agree¬ 
ment by N to execute mortgage of property 
X in his favour—Official trustee as receiver 
not impleaded —A granted money decree for 
amount advanced by him and charge over 
sale proceeds of X property to extent of 
decretal amount — In Official Trustee's suit 
will found valid and R held entitled to pro¬ 
perty Y with mesne profits—Application by 
Official Trustee as decree holder for attach, 
ment of balance of sale proceeds of property 
X — A held entitled to enforce his charge 
under decreo passed by competent Court — 
Appointment of Official Trustee as receiver 
held did not give R a charge G70 

Registration Act ( 16 of 1908), Ss. 49 
and 17 (i) (b) — Express agreement to sell 
contained in sale deed — Deed not accepted 
by vendee or incomplete in terms or legally 
inoperative—Agreement to sell cannot neces¬ 
sarily bo regarded to have merged in sale 
deed — Clause A relating to agreement to 
sell held distinct from Clause B relating to 
sale — Nothing to show that vendee had 
agreed to accept deed as sale deed — No 
definite words of conveyance by vendor of 
his title in Clause B —Clause A held admis- 
sible under S. 49, Proviso and could be made 
basis of suit for specific performance—Clause 
B held did not come within S. 17 (i) (b) 

7166 

Religious endowment — Promissory note 
executed by trustee— Liability restricted to 
personal promise — Suit on promissory noto 
— Decree against temple properties cannot 
be passed 198 

-Trustees —Powers of — One of trustees 

authorised by others to borrow executing 
promissory note for loan taken — Transac¬ 
tion is transaction of all 92 (2)a 

-Loan incurred by trustees without 

sanction of temple committee but ratified by 
Religious Endowment Board—Loan expres¬ 
sed to bo repayable out of properties of 
templo — Loan held binding on temple 

92 (2)6 

Res judicata— Final judgment in another 
case on same point pronounced pending 
appeal operates as res judicata -121 

-Cross-suits or applications—Suit on 

mortgage effected by insolvent and applica¬ 
tion to set it aside by Official Receiver heard 
together and disposed by ono judgment hold- 
ing mortgage to bo valid — Official Receiver 
filing no appeal from mortgage decree but 
only from order of dismissal of his applica- 
tion — Appeal is not barred by res judicata 
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Res judicata 

— Fact that appeal from mortgage decree 
and that from order of dismissal of applica¬ 
tion lay to different Courts does not matter: 
(1940) 1 M.L.J. 647=(’40) 27 A.I.R. 1940 
Mad. 564 = 192 I. C. 810, REVERSED 

22G 

Riparian rights—Common law rules are 
not applicable to rivers like Godavari in 
India—Bed of public navigable river is pro¬ 
perty of Government though banks may be 
subject of private ownership - 406(2) 

Sea Customs Act (8 of 1S78), Ss. 188, 
191 — Goods seized on suspicion of smug¬ 
gling — Inquiry by Inspector of Customs— 
Collector passing order on ovidence recorded 
by Inspector—Central Board of Revenue on 
revision confirming Collector’s order of con- 
fiscation — Suit in civil Court held barred 

704 

Second appeal — Competency—Lower ap¬ 
pellate Court entertaining incompetent ap¬ 
peal and modifying trial Court’s order — 
Second appeal lies 7416 

-Whether dismissal of incompetent ap¬ 
peal gives rise to second appeal (Quart) 

741 c 

■-Lower appellate Court wrongly enter¬ 

taining appeal and dismissing it on merits 
—High Court in second appeal can only set 
aside incompetent appellate order — Inter¬ 
ference with trial Court’s order can bo only 
in revision 741(Z 

-Finding of fact is binding 286 

Set-off* — Partition arrangement under 
which S to pay certain sum to some persons 
acting on behalf of whole joint family and 
to get certain sum on taking particular share 
from other party — Suit by S for such sum 
against such persons and thoir father who 
ratified partition — Latter hold entitled to 
set off even though father was not party to 
partition arrangement 429(7 

Speoifio Relief Act (1 of 1877), S. 42— 
S. 42 relates only to suits and not to appli. 
cations—It is not exhaustive even of declara. 
tory suits 3026 

- S. 56 (e)— Court cannot stay criminal 

proceedings by issuing injunction on com. 
plainant — Local Body should not be res¬ 
trained from doing duty 7566 

stamp Act (2 of 1899), S. 32 — Endorso- 
ment by Collector under S. 32 on instrument 
is final oven if wrong and made out of time 
—Civil Court cannot question it 381a 
- S. 32 (2) —S 82 (2) does not contem¬ 
plate endorsement on separate paper—Such 
endorsement does not bind civil Court — In 
such case Court may grant time to get 


Stamp Act 

endorsement on instrument — Endorsement 
on separate paper made out of timo—Court- 
is justified in not returning document for 
endorsement thereon 8816 

- Ss. 32 (2) and 38 —Probate—Suit on 

— Endorsement under S. 32 (2) made on. 

separate letter and beyond time — Court 
pointing out defect and asking plaintiff to 
be ready with necessary stamp and penalty 
at next hearing and allowing fortnight's time 
—On plaintiff’s persistence that endorsement 
was right Court dismissing suit—Dismissal 
held justified — Subsequent endorsement 
under S. 38 that document was properly 
stamped held could not avail plaintiff in 
revision 381c 

Succession — Heir is not personally liable 
for debts of deceased 558/ 

-Hereditary office—There is no room for 

disposing of its rights and duties by assign, 
ment and settlement 4856 

Succession Act (39 of 1925), S. 373— 
Application for succession certificate—Dis¬ 
trict Judge cannot dismiss it under S. 373 
on ground that complicated questions of law 
or fact have to bo gone into — Application 
disclosing ground for entertaining it—Right 
to certificate contested—District Judge must 
grant certificate to one party or other 

709(1) 

Tort — Wrongful restraint or confinement 
explained — Plaintiff sitting in car in railway 
compound awaiting arrival of train—Polico 
not allowing plaintiff to board train and 
also closing gato of compound and placing 
two constables there — Plaintiff not making 
attempt to go in any direction but sitting 
in car—Case held of wrongful restraint and 
not of wrongful confinement 589a 

-"Good faith”—Definition of, in General 

Clauses Act is materially different from that 
in Penal Code — Penal Code definition can¬ 
not bo applied in caso of tort 5396 

-Internment of Maharaja of Native State 

by Government is act of Stato — It cannot 
bo questioned by Municipal Courts 539/ 

— -Master and servant — Liability of 

Government for acts of its officers, explained 

639m 

——Defamation—Doctrine of absolute pri¬ 
vilege — Documents filed by defendant in 
course of and for purpose of his dofonco 
in suit are absolutely privileged oven if 
defamatory of plaintiff 348c 

-Wrongful attachment — Damages — 

Municipality not being ablo to realise arrears 
of house tax from owner moving Magistrate 
to take action under Sch. 4, R. 36, Madras 
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Tort 

District Municipalities Act — Magistrate 
issuing warrant to attach moveables found 
inside owner’s house — House occupied by 
owner’s divided brother — Tax Superinten¬ 
dent being asked to do so pointing out bouse 
to constable—Constable attaching moveables 
as per warrant and Superintendent attesting 
search list—Action against Municipality and 
Superintendent by owner's divided brother 
for damages hold not maintainable 311a 

-Seizure of goods authorised by warrant 

—No action lies for damages even if warrant 
was improperly obtained HI lb 

-Slander—Damages are at large—Until 

whole evidence is examined damages cannot 
be said to exceed particular sum so as to 
entitle Court to refer plaintiff to Court of 
lower pecuniary jurisdiction 166 

"Trade-mark — Infringement of — Parti, 
cular name becoming associated with goods 
manufactured or sold by plaintiff—Another 
person using that name on goods so similar to 
plaintiff’s that purchaser might infer com¬ 
mon origin—Plaintiff is entitled to protection 
of his name—Fact that plaintiff did not deal 
in article which defendant put upon market 
in plaintiff’s name is no defence 179 

Transfer of Property Act (4 of 1882)— 
Interpretation—English law—Applicability 
—Act is not exhaustive—English principles 
can be applied if case is not covered by Act 
— But if it is covered by Act, English law 
should bo disregarded 558a 


- Ss.2 (d), 5 and 53 —Person obtaining 

transfer of property under order of Court by 
gross fraud — S. 58 does not apply — Court 
can remedy injustice by applying principles 
of common law for avoiding fraudulent con¬ 
veyances — Party aggrieved can file suit to 
have transfer declared nullity 6326 

- S. 0 (a) —Scope—A transfer of rights 

as prospective reversioners in some proper¬ 
ties is invalid 720a 

—— S. 0 (h) —Portion of consideration for¬ 
bidden by law—Whole transfer is invalid 

* 7206 

-’>• 4/—S. 41 does not apply to mort¬ 
gages — Assignee of mortgage though bona 
fido holder, mortgagor can plead want of 
consideration liiOc 

-.S. 41 —Applicability—Section 11 does 

not apply to court sales ig;p. 


-S. 41 —One of judgment-debtors paying 

olf decree but getting it transferred to his 
benamidar — Decree bought from such be- 
namidar for valuablo consideration and in 
good faitli—Principle of S. 11 held applied 
and judgment-debtor held liable 28c 


T. P. Aot 

-.$'. 53 —Defendant can take plea under 

Section 58 711c 

- S. 53 —Whether alienation was in fraud 

of creditors is pure question of fact — Find¬ 
ing is conclusive in second appeal 5226 

- S. 53 (as amended in 1923) — Claim 

under 0. 21, R. 58—Resistance by creditor 
is not in representative character 128c 

-.S. 53A —Scope—It cannot be used by 

person who has lost possession to sue for 
recovery of it 125c 

- Ss. 54,40 —Contract to sell property— 

Subsequent attachment of same in execution 
of decree does not prevail over the contract 
to sell even if attaching creditor lias no 
notice of such contract—Sale completed is 
not contrary to attachment 67 

-S. 55 (5) (b )—Money left with vendee 

to pay mortgagee not sufficient to pay off 
mortgagee — He may defer payment till 
vendor contributes remainder to pay him off 

6506 

--S’. 55 (5) (b) — Right of vendee _ 

Nature of stated 650c 

-S'. 55 (5) (b) — “Contract to the con- 

trary” — Property sold free from encum¬ 
brance — Buyer’s right to retain out of 

purchase money amount of encumbrance_ 

Vendee to pay off creditor of vendor — 
Vendor undertaking in sale to pay off mort¬ 
gage not doing so — Vendee is entitled to 
retain that sum—Neither direction to vendee 
to pay off creditor nor undertaking by mort¬ 
gagor vendor to pay off mortgage or allowing 
vendee to pay it oft and recover from him 
held contract to contrary 583 

-S'. Jo (5) (b )—Part of purchase money 

retained by purchaser for payment to mort¬ 
gagee — Purchaser not having to pay full 

amount owing to debt being scaled down_ 

He is liable to return to mortgagor money 
remaining unpaid 5256 

-S’. 58 (c )—English mortgage —Date of 

payment to be postponed in certain event_ 

Mortgagor to pay cost of insurance and other 
charges payablo in respect of mortgaged pro¬ 
perty—Provision for extension of time not 
accompanied by stipulation that mortgagee 
should reconvoy — Provisions held did not 
alter character of mortgage 628c 

- Ss. 00 and 82 (before amendment of 

1929 )—Mortgagee of several properties pur¬ 
chasing share of equity of redemption —Ilis 
right to recover money under mortgage is 
extinguished pro tanto unless keeping* his 
mortgagee rights alive is found to mort- 
gageo’s benefit or mortgagee intended to 
keep subsequently acquired rights distinct 



52 


Subject Index, A. I. R. 1942 Madras 


T. P. Aot 

—For determining extent to which right is 
extinguished value of mortgaged properties 
at date of mortgage should be considered 

446 

- S. 67 (d) — Suit by co-mortgagee for 

his share of mortgage amount is maintain¬ 
able—Value for court-fee and jurisdiction is 
same under S. 8, Suits Valuation Act — 
Court-fee must be paid on full amount of 
mortgage and not on plaintiff’s share alone 
—Such payment does not result in hardship 
to plaintiff: 59 M. L. J. 928 = (’30) 17 
A. I. R. 1930 Mad. 985 = 129 I. C. 45, 

OVERRULED 205c 

-S. 69 — Mortgagor can give power of 

sale to second mortgagee, though such power 
not given to first mortgagee 232c 

- S. 70 —Applicability—S. 70 does not 

apply to mortgagee purchasing share of 
equity of redemption and suing to enforce 
his mortgage 44c 

- S. 72 (d) — Amount spent by mort- 

gagee in suit for making good his title to 
property as against mortgagor can be added 
to mortgage money 592 d 

- S. 82 — Liability to contribute is liabi¬ 
lity imposed upon land and is not personal 
liability (FB) 685a 

- S. 82 — Principle of section explained 

(FB) 6856 

*- S. 82 — Portion of property sold and 

mortgage over whole property paid — Sub¬ 
sequent mortgagee of portion sold is entitled 
to sue holder of unsold portion for contribu- 
tion whether he pays cash to discharge first 
mortgage or not : 24 Mad. 96, OVER. 
RULED (FB) 685c 

- S. 82 (before amendment of 1929) — 

Contribution — Moaning of — Right exists 
between mortgagors inter se and does not 
affect mortgagee’s power to proceed against 
any of mortgaged properties 41a 

- S. 83 — Mortgagee accepting tender is 

not entitled to any further relief as against 
mortgagor or person making deposit : 592c 

- S. 92, para. 3 (as amended in 1929) 

—Transferee of immovable property paying 
off mortgage on property — No registered 
agreement ns contemplated by S. 92, para. 3 
— Transferee is not ontitled to charge on 
property in respect of amount paid to mort¬ 
gagee — Nor can ho be given chargo on 
equitable grounds for it would defeat object 
of amendment of 1929 761a 

- S. 101 (before 1929) — Scope—“Is or 

becomes" — They are usod in contradistinc- 
fc ! on ~ ^ or d "is" is not redundant — Sec¬ 
tion includos person who is owner of chargo 


T. P. Act 

subsequently becoming absolutely entitled 

558c 

- S.'lOl (before 1929) — “Or such con¬ 
tinuance would be for his benefit” — Inter¬ 
pretation of, explained 558 d 

- S. 101 (before 1929) — Applicability 

—Existence of puisne or intervening incum- 
brance is not necessary to prevent merger 

•558c 

- S. 101 (before 1929) — Extinguish¬ 
ment of charge or encumbrance — Relevant 
time for determination of question explained 

558/ 

-S. 101 —Section is exhaustive 558p 

- S. 101 (before 1929) — Owner becom- 

ing charge or incumbrance holder—He can 
enforce same and not merely use it by way 
of defence 558 h 

-S. 101 (before 1929) — Person only 

qualified owner and not absolute owner — 
No merger 558 j 

- S. 101 (before 1929) — Intention to 

keep incumbrance alive need not be simul¬ 
taneous with becoming absolute owner: 558 k 
-S. 101 (before 1929) — General prin¬ 
ciple of extinguishment of debt by merger 
in case of debtor and creditor is not appli¬ 
cable 558 1 

- S. 101 (as amended in 1929) —Amend¬ 
ment of S. 101 is not retrospective — Nor 
can principle underlying amended sectioa 
bo applied to cases before 1929 558w 

- Ss. 130 and 6 (c) — Sale set aside — 

Vendee’s right to recover purchase money is 
actionable claim within S. 180 and not 
mere right to sue under S. 6 (o) 209 

*Trusts—Trustees—Powers of — Majority 
of trustees cannot elect one of them as 
managing trustee so as to oust minority 
from taking part in management 397 

-Creation of — Payment of money to 

insurance company for rovival of policy — 
Company going into liquidation before policy 
revived — Recoipt of monoy by company is 
not in fiduciary capacity and no question of 
trust arises 210 

Trusts Aot (2 of 1882), S. 62 —Principle 
in S. 62 is oquitablo ono and applies to publio 
or privato trust — Public religious trust — 
Trustco selling trust property to third person 
and for purchase prico conveying his own 
property to trust—Sale of trust property set 
aside — Trust is bound to refund bonolit it 
had by virtue of salo — Sale in such case is 
not void but only voidablo 438 

-S. 88 —Scope—Property ceasing to bo 

trust property—Porson subsequently becoin- 
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T»uets Act 

in** trustee is not .lebarved from purchasing it 

'311b 

Usurious Loans Act (10 of 1918), S. 3 
(as amended in Madras) — “Agriculturist” 
— Meaning of explained 583c 

-S'. 3 (as amended by Madras Act 8 of 

1937) —Mortgage bond carrying 9 per cent, 
per annum compound iuterest with annual 
rests — Lower Court reducing rate to 7 per¬ 
cent. compound interest with biennial rests 
—Reduced rate held not unduly high—Fact 
that reduced interest amounted to more than 
twice amount of principal originally ad¬ 
vanced held no ground for further reduction 

•128/> 

- S. 3 (1) (i) and (ii) — There is no 

redundancy or overlapping between els. (i) 
and (ii) of S. 8 (1)—S. 3 (1) (ii) is not con¬ 
fined to cases where there has been agree¬ 
ment purporting to close previous dealings 
and creating new obligation 600 

Will — Construction — Demonstrative or 
specific gift — Intention of testator must be 
gathered from will as a whole — First gift 
and subsequent direction of fund out of 


53 

Will 

which it should be paid — Absence of exist¬ 
ence of such fund at death of testator—It is 
payable out of general estate H 

Workmen’s Compensation Act (8 of 

1923), Buies under, B. 19 and S. 22 — 
Claim for compensation — Omission to give 
particulars under S. 22 or hie certificate 
under R. 19 is not fatal defect—Application 
held amounted to claim for compensation 

1165 

-.S'. 2 (1) (d) and (2) (as amended in 

1933) — Father must show that he was 
dependent wholly or partly on earnings of 
son at time of his death 101 

- Ss. 3 (o) (a) and 10 (1) — Construc¬ 
tion of S. 10 (1) — Claim even if rejected in 
limine is claim instituted within S. 3 (5) (a) 

116c 

- Ss. 10 (1) and 22 — Word “claim” in 

Ss. 10 (l) and 22 — Meaning of. explained 

116a 

- S. 10(1) — Commissioner condoning 

delay and rejecting claim as barred without 
going into merits—Rejection is illegal: 116c? 


CASES OVERRULED & REVERSED IN (29) A. I. R. 1942 MADRAS 


Athiappu Cbottiar v. Ibramsa Pulavar. (1941) 54 
M. L. W. 523= (1941) 2 M. L. .1. 690 = 1941 
M. W. N. 937=129) A.I.R. 1942 Mail 151 
Baiisiram Jnshamal v. Gunnia Xagu Ivor, (1930) 59 
M.L.J. 928=32 M.L.W. 901=(17) A.I.R. 1930 
Mini. 985=129 I. C. 45 

Cbandamnal v. ltamakrisbnayya, (’42)54 M. L. W. 
571=(1941) 2 M. L. J. 827 = 43 Cr. L. .1. 734 
= (29) A. I. R. 1942 Mad. 173 = 201 I. C. 91 
Gunapatbi A~avi v. Kuppusnmi A ari, (1939) 1939 
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Leach C. J. and Mockett J. 

Vasantam Venkayya — Appellant 

v. 

Vasantam Baghavamma — Bespondcnl. 

Appeal No. 261 of 1910, Decided on 29th April 
1911, against appellate order of Sub-Judge, Tenali, 
in A. S. No. 63 of 1910. 

Hindu law—Maintenance—Wife obtaining 
decree for maintenance—Subsequent co-habita- 
tion with husband—Decree becomes ineffective 
and cannot be enforced. 

A decree obtained by a Hindu wife against her 
husband for maintenance differs in no important 
respect from nn order for permanent alimony 
embodied in a decree for judicial separation, and 
therefore when tho wife subsequent to the decree 
resumes co-habitation with her husband, the Eng¬ 
lish principle can be applied viz., that the decree 
becomes ineffective and cannot be enforced. If she 
is compelled to leave him after resuming co-habita- 
tion 6he should apply for a fresh decree : (1887) 18 
Q B D 778, Applied ; Case law reviewed. 

[I’ 2c ; P 3rf,e,/J 
Lakshuiayya — for Appellant. 

A'. Kotayya — for Respondent. 

Leaoh C. J.—This appeal raises the ques- 
ion whether a wife who has obtained a 
ecrco for maintenance can enforce it after 
having co-habited with her husband. The 

lS P i 6 ! Sr 3 the husband of the respondent, 
in 1930 the respondent instituted a suit in 

the Court of tho District Munsif of Bapatla 

for a decree for maintenance. She alleged 

that her husband had so illtreated her that 
she was unable to live with him. On 23rd 
June 1930, by consent, a decree was passed in 
her favour for its. 120 per annum. Shortly 
Jitter this decree had been passed the parties 
decided that they could live together happily 
and the w ife returned to the husband. They 
lived together for several years. According 

1912 M/1 A •_» b 


to the appellant the second separation did 
not take place until 24th August 1937, hut 
according to the respondent, it took place 
on 15th July 1935. Admittedly they lived 
together for over five years and during this 
period the respondent boro a son to her 
husband. On 2nd May 1939 the respondent 
filed an application for execution of the 
decree which she had obtained on 23rd Juno 
1930. She asked for the payment of Rs. 003-12-0 
being maintenance calculated at the decretal 
rate from 15th January 1935. The appellant J 
opposed the application. He contended that 
by reason of the fact that his wife had re¬ 
turned to him and had lived with him for 
five years thereafter the decree had become 
a nullity. The District JIunsif overruled the 
objection and his decision was concurred in 
by the Subordinate Judge of Tenali on 
appeal. This appeal is from tho order of the 
Subordinate Judge. The appellant maintains 
the contention which he advanced below, 
I’or the respondent it is said that the decree 
not having been set aside, adjusted or satis- 
lied, she is at liberty to execute it. Her 
learned advocate went so far at one stage to 
say that she could have executed the decree 
against her husband during tho five years 
she was living with him hut later asked tho 
Court to regard tho decree as being sus¬ 
pended during the jx-riod they were living 
together. 

In (1813) 1 Dow 235 : 3 E R G84 1 Lord Eldon 
held the general doctrine to he clear that a 
reconciliation after a separation entirely did 
away with the effects of tho separation. This 
doctrine was applied by a Division Bench 
composed of Hawkins and A. L, Sm ith JJ. 

1. (1813) 1 Dow 235 : 14 R R 55 : 3 K R 634, 
Rate-man v. Countess of Itoss. 
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fl (lS87) 18 Q B D 778 2 and by Jeune P. and 
Gorell Barnes J. in ( 1904 ) L R p 145. 3 In 
(l887) 18 Q B D 778 2 the Justices of the 
County of Leicester made an order under 
S. 4, Matrimonial Causes Act, 1878, that the 
wife should be no longer bound to co-habit 
with her husband and that he should pay 
to her a weekly sum for her maintenance. 
After the order had been passed the wife 
resumed co-habitation with the husband but 
the reunion did not prove to be permanent. 
The question was whether she was entitled 
to enforce the order which she had obtained 
against him before she resumed co-habita- 
^ tion. It was held that the order was annulled 
b by reason of the subsequent resumption of 
co-habitation and therefore the wife could 
not enforce payment of the weekly sums. 
Hawkins J. said : 


It is impossible to suppose that the Legislature, 
in giving Magistrates power to release a wife from 
the obligation of co-habitation by reason of immin¬ 
ent danger from ber husband’s violence, intended 
to confer upon them jurisdiction to make an order 
which should give a wife liberty to live apart from, 
and resume co-habitation with her husband when 
and as often as sho should think fit, and compel 
her husband to maintain her at all times when it 
pleased her to separate from him, even though her 
safety no longer required a separation. 


If sho was compelled to leave him after 
c resuming co-kabitation sho should apply for 
a new order. In discussing the judgment of 
Lord Eldon in (1813) l Dow 235, 1 Hawkins J. 
pointed out that the general principle stated 
by Lord Eldon was expressly recognized by 
the Court of Appeal in (i88g) 31 ch D 524 4 
and that in (1885) 15 QBD 289* Lord Esher 
in speaking of weekly alimony ordered to be 
paid to a wife by the Divorce Court had 
said that they wore not payments of a lifo 
annuity; they might bo stopped at any 
moment if tho husband and wife returned 
to co-habitation. In (1904) L R r 145, 3 it was 
held that the effect of tho coudonation of 
d an offence which is specified as a ground of 
complaint within tho terms of the Summary 
Jurisdiction (Married Women) Act, 1895, 
does not depend on tho wording of any sec¬ 
tion of tho Act but on tho common law. In 
that case tho Court had no hesitation in 
holding that the resumption of co-habitation 
put an en d to t ho cause of complaint and 

2. (1887) 18 Q B D 778 : 56 LJMC 69 : 56 L T 
716 : 51 .1 P 486, Haddon v. Haddon. 

3. (1904) L R P 145 : 73 L J P 31 : 90 L T 174 • 
68 J P 188 : 20 T L It 213, Williams v. Williams’ 

4. (1886) 31 Ch D 524 : 55 L .T Ch 437 : 54 L T 
470 : 34 W R 283 : 50 J P 468, Nicol v. Nicol. 

5. (1885) 15 Q B D 239 : 54 L J Q B 629 : 52 L T 
<82 : 33 W B 714 ; 49 J p 597, Linton v. Linton! 


therefore the power of the Justices to make 
an order passed away altogether. ' 

The decision in (1887) 18 Q B D 77S 2 was 
applied by Beasley J. in 2 Rang 1G3.° In 
that case the petitioner obtained a decree 
for judicial separation from ber husband and 
embodied in it was an order for the pay¬ 
ment to her of permanent alimony. The 
decree was passed in 1903 and the wife lived 
apart from her husband until 1st February 
1907. On that date she returned to him and 
they lived together until 25th October 1921, 
a period of over 14 yearn. The wife then 
left tho husband and applied for execution 
of the decree for alimony which she had 
obtained in 1903. Relying on (1887) 18 Q B D f 
778, 2 Beasley J. held that she was not en¬ 
titled to execute the decree. If she desired 
to obtain an order for maintenance or ali¬ 
mony she was bound to institute fresh 
proceedings, founded on her allegations of 
further cruelty. The same principle was 
applied in 8 Rang 460' where it was held 
that a bona fide reunion must be interpret¬ 
ed as removing the basis on which an order 
for maintenance rests and therefore as vacat¬ 
ing the order. In 20 M L J 12, 8 a Division 
Bench of this Court held that a Magistrate 
was bound to refuse to enforce an order 
under S. 488, Criminal P. C., on the ground 9 
that the relationship of husband and wife 
had ceased to exist since tho date of the 
order. The Allahabad High Court has given 
similar decisions: see 1888 ALL W N 217° and 
19 ALL 50. 10 i 

The learned advocate for the respondent 
has relied on 50 Mad 663, 11 58 ALL 379, 12 
I L R (1933) ALL 535 13 and 26 Bom 707 u and 
this is a convenient stage to examine these 
decisions. In 50 Mad 663, 11 Curgenven J. 
held that when a wifo has obtained an 
order for maintenance under S. 483, Cri. 

6. ( 24) 11AIR 1924 Rang 314 : 63 I C 566 : 

2 Rang 163, Elian Ma Noo v. William I’o Tliit. 

7. (’31) 18 A I It 1931 Rang 89: 128 I C 353: 32 
CrLJ 114: 8 Rang 460, U Po Shein v. Ma Sein Mya. 

8. (’10) 20 M L J 12: 4 I C 140: 7 M L T 33, Syed 
Sahib v. Mecran Bop. 

9. (’88) 1888 A W N 217, Pliul Kali v. Harnam. 

10. (’96) 19 All 50: 1896 A W N 173, Shah Abe 
Ilyas v. Ulfat Bibi. 

11. (’27) HAIR 1927 Mad 376: 100 I C 239: 28 
Cr L J 271: 50 Mad 663: 52 M L .1 176, Knnngaui- 
mal v l’andar Nadar. 

12. (’35) 22 A I It 1935 All 977: 159 I C 308: 37 
Cr L J 62: 1935 A L J 1186: 58 All 379, Pearcy 
Lai v. Mt. Naraini. 

13. (’38) 25 A I It 1938 All 362: 176 I C 139: I L R 
(1938) All 535: 1938 A L J 495, Kalin Mai v. Mt. 
Barfo. 

14. (’02) 26 Bom 707: 4 Bom L R 531, Ranmal 
Sangji v. Kundankuwar. 
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A minal P. C., and has subsequently returned 
to her husband the order is not thereby put 
an end to hut its operation is merely sus¬ 
pended during the period of co-habitation. 
This decision runs directly counter to the 
principle embodied in the judgment in (i$$7) 
18 Q B D 77$. 2 I can see no difference in 
principle between an order passed under 
S. 433 of the Indian Code of Criminal Pro¬ 
cedure and an order under the Matrimonial 
Causes Act of 1378 or the English Summary 
Jurisdiction (Married Women) Act, 1895 . If 
tho principle stated by Lord Eldon is to be 
applied there can be no question of tho sus¬ 
pension of the order. The order goes entirely. 
b In 2G Bom 707 u a wife had obtained a 
decree for maintenance against her husband 
and when she applied to execute it he ob¬ 
jected to tho execution on the ground that 
she had lost her right to maintenance inas¬ 
much as she left his house without any 
cause and without his consent. It was held 
that no modification of the decree could 
bo allowed in execution on grounds not 
recognized in the decree itself as giving a 
right to such modification. This decision 
has really no bearing here. 58 all 379 12 was 
decided by a single Judge of the Allahabad 
High Court who concurred in the opinion 
t expressed by Curgenven J. in 50 Mad GG 3 . 11 
In I L II (193s) ALL 535*' the question was 
whether reduction of a decree for mainten- 


ance could be claimed in execution proceed¬ 
ings but it was held that it could not. That 
question is also far from the present one. 
The English authorities are in favour of 
the appellant and most of tho Indian autho¬ 
rities. 1'he learned advocate for tho res¬ 
pondent has, however, suggested that the 
English decisions have no application be¬ 
cause tho provisions of tho Indian Divorce 
Act cannot be applied to them and a Hindu 
wife is uot^ entitled to sue for a judicial 
( ] separation. This is an argument which I 
am not prepared to accept. It is truo that 
be Indian Divorce Act does not apply to 
tbc parties and that a Hindu wife may not 
sue for a decree for judicial separation, but 
she can sue for a decreo requiring her 
husband to maintain her if she is compelled 
to live apart, A decree obtained by a Hindu 
w. o against her husband for maintenance 
differs in no important respect from an 
order for permanent alimony embodied in a 
decree for judicial separation. There being 
no difference in principle I can see no reason 

"by the English authorities should not bo 
applied. 

1 be respondent mainly relies on the pro 


visions of the Civil Procedure Code. She 
points to the fact that under that Code a ^ 
decree remains in force unless it has been 
satisfied or adjusted and the satisfaction or 
the adjustment has been recorded. The pre¬ 
sent case is not concerned with a matter of 
procedure or tho adjustment or satisfaction 
of a decree. Tho question is whether tho 
Court is to disregard a sound principle of 
law and enforce a decree the basis of which 
has by the action of the parties themselves 
been demolished. By returning to her hus¬ 
band the respondent became disentitled to 
claim maintenance against him. The decree 
which she had obtained must, it seems to 
mo, ho regarded in tho circumstances as I 
having become ineffective. P»y going back to 
her husband the wife restores the position 
to what it was when they were married. It 
seems to mo that the rule stated in (1SS7) 

18 Q l> D 77s 2 must be given effect to hero if 
justice is to he done. For these reasons I 
would allow the appeal and dismiss the ap¬ 
plication for execution. This will not pre¬ 
vent tho respondent from obtaining a fresh 
decree if she left her husband on the second 
occasion as the result of his illtreatment of 
her, hut this is not a question which can he 
considered in this case. There will be no 
order ns to costs boro or below. 9 

Mockett J. —I agree with the judgment 
of my Lord. I prefer the judgment of Beas- 
ley J., in 2 Rang 2G3 11 to the judgment of 
Curgenven J., in 50 Mad CG3 U and to that of 
Ganganath J., in 58 ALL 379. 12 I consider 
that tho judgment of Beasley J. should ho 
followed. As tho learned Judge has pointed 
out, and as my Lord has pointed out, tho 
decree in a case as this in the words of A. L. 
Smith J., comes to an end from the resump¬ 
tion of co-habitation. 1 have asked the learn¬ 
ed counsel for the respondent whether it is 
possible for him to distinguish a decreo 
passed in a suit for maintenance from a de- 
creo passed under the Divorco Act or an * 
order passed under S. 488, Criminal P. C. 


He h as said that it is impossible to do so, so 
far as tho basis is concerned. That must bo 
so because the basis of all these orders is 
that if the husband neglects to maintain his 
wife, she by reason of his unlawful neglect 
is entitled to maintenance. That is impor¬ 
tant in this case, for this reason. Tho parties, 
as my Lord lias indicated, went before the 
Court and admitted that shortly after tho 
consent decree, they had lived together ns 
husband ami wife, there being a difference 
as to whether the period was five or seven 
rears. That fact was therefore within tho 
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knowledge of the Court and therefore no 
investigation by the Court was required to 
ascertain it. In a decision of Burn J., and 
myself in which Burn J., gave the judgment 
of the Court, A. A. O. No. 44G of 1938, a ques¬ 
tion arose which is of some assistance to us 
here. It is a well ascertained principle, and 
supported by innumerable decisions, that an 
uncertified adjustment cannot be recognized 
by an executing Court. 

In the case before us, it was within the 
knowledge of the Court from its own re¬ 
cords that the decree sought to be executed 
had been paid. The Court took the view 
that no question of O. 21, R. 2 arose as there 
, was no question of an uncertified adjust¬ 
ment. The only question was whether there 
was any provision in the Code of Civil Pro¬ 
cedure w'hich compelled the Court to perpe¬ 
trate what it knew to be an injustice, and 
the decision was that with those facts with¬ 
in its knowledge execution should be refused. 
I think that the position is analogous to this 
case. It was within the knowledge of the 
executing Court that the whole basis of this 
<lecree had disappeared by act of parties. I 
think that it would be equally wrong for 
such a decree to bo executed with that 
knowledge as it would be to execute tho de- 
c cree in the case to which I have just refer¬ 
red. I desire to emphasise again, as my Lord 
has done, that nothing in the decision in any 
way affects the law as it has been held to be 
by this High Court in relation to o. 21, R. 2 
of tho Code. I further wish to guard myself 
against deciding anything with regard to a 
case in which tho Court is invited to make 
an inquiry in the circumstances of tho case. 
When such a case arises it can be decided. 
As already indicated I agree with my Lord 
that this appeal should be allowed. 

C.R.K./k.S. Appeal allowed. 
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llAPPELL J. 

Scemakurthi Manikyam — Petitioner 

v. 

Jonnavithula Manikyamma — 

Bespondent. 

Civil Revn. Petn. No. 9 of 1939, Decided on 20th 
January 1941, to revise order of District Munsif, 
Rajahmundry, D/- 4th November 193a. 

* Civil P. C. (1908), S. 60 (1) (b) —"Tools of 
an artisan”—Artisan does not include musician. 

Tho word ‘‘artisan” does not mean "artist” nnd 
therefore it does not include musician. Hence, the 
musical instruments used to earn a livelihood are 
not "tools of an artisan” within the meaning of 


S. 60 (1) (b): (-17) 4 A I R 1917 U B 4, /?<?/.; (’32) 

19 A I R 1932 All 344 and 32 Bora 10, Erpl. ® 

[P 5c,e,g) 

P.V. Vallabhacharyulu — for Petitioner. 

T. Salijanarayana — for Respondent. 

Order.—The petitioner in this civil revi¬ 
sion petition in execution of the decree ob¬ 
tained by him in small cause Suit No.G33of 
1937 on the file of the District Munsif of 
Rajahmundry attached a sewing machine, a 
harmonium, a fiddle and a veena which be¬ 
longed to his judgment-debtor, who was a 
Brahmin widow. The judgment-debtor filed 
an application for the release of the articles 
from attachment, and the order passed by 
the District Munsif of Rajahmundry on m 
that application has given rise to this revi¬ 
sion petition. The learned District Munsif, 
finding that the judgment-debtor made her 
living by sewing and teaching music and 
that the sewing machine and musical in¬ 
struments were consequently “ tools of an 
artisan” within the meaning of S. 60 (l), 
cl. (b), Civil P. C., allowed the application 
and released tho articles from attachment. 

It is conceded for tho petitioner that the 
finding that the sewing machine was a “tool 
of an artisan ” cannot be questioned. Tho 
only questions for determination are, there¬ 
fore, whether a musician is an artisan within 
the meaning of s. GO(l) (b), Civil P. C., and ? 
whether, if so, musical instruments are the 

J 

tools of an artisan within tho meaning of 
the same section. 

It is urged by the learned advocate for 
the petitioner that the cases cited by the 
learned District Munsif do not support his 
conclusion. Tho District Munsif referred to 
the ruling of a single Judge of tho Upper 
Burma Judicial Commissioner’s Court in 
39 I C 414 1 and to decisions of the Allalm- 
bad and Bombay High Courts in AIR 1932 
ALL 344‘ and 32 r.om 10. 3 The first caso is of 
no assistance as the learned Judge, without * 
deciding whether a musician was an artisan, ft 
hold that his musical instruments were not 
tools within tho meaning of S.G0(l),cl. (b) 
Civil P. C. With respect, if I was of opinion 
that a musician was an artisan, I should 
havo no hesitation in holding that tho musi¬ 
cian’s instruments were tools of an artisan 
within tho meaning of S.60. In tho Allaha¬ 
bad case 2 it was held that cooking vessels 
(utensils) and tho “paraphernalia” of a soap. 

1. (T7) 4 AIR 1917 U 1$ 4 : 38 I C 414 : 2 U I! R 
133, Maung Tlia U v. Mating Hla. 

2. (‘32) 19 A I R 1932 All 344 : 136 I C 280 : 54 
All 399, Bindcshari v. Banshilal. 

3. (*08) 32 Bora 10 : 7 Cr L .1 236 : 9 Bora L R 
1059, Emperor v. Ilnji Sliaik Mohamcd Shustari. 
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B maker were tools of an artisan, and in the 
Bombay case, 3 that a person engaged to drive 
an engine on board a steamer was an arti¬ 
san within the meaning of the Emigration 
Act. It does not seem to me that it necessa¬ 
rily follows from either of these decisions 
that a musician is an artisan. The learned 
District Munsif however was of opinion that 
these decisions justified a liberal interpreta¬ 
tion of the terms “artisan” and “tools of an 
artisan” and relying on a definition of arti¬ 
san in Dr. Anandule’s Dictionary as “one 
skilled in any art or trade, a handicrafts¬ 
man, a mechanic” found that the musical 
instruments in question were “ tools of an 
^ artisan” within the meaning of S. CO (l) (b), 
Civil P. C. 

In the Allahabad and Bombay cases re¬ 
ferred to above, the learned Judges who de- 
cided the cases based their decisions on the 
definitions of "artisan” given in standard 
dictionaries. In the Allahabad case, Niama- 
tullah J. referred to the definition in Mur¬ 
ray's dictionary—namely “one who practises 
or cultivates an art—an artist.” A musician 
would no doubt fall within the scope of this 
definition but I do not think that the defi- 
r nition is one which can be accepted. In 
82 Bom 10, 3 the definition of an artisan given 
c in Webster’s dictionary was accepted—"one 
who is engaged in a mechanical employ. 
1 ment.” The Oxford English dictionary de¬ 
fines an artisan as (i) “an artist"—a meaning 
attached to the word which was stated to 
be obsolete and (ii) “one who is employed in 
any of the industrial arts, a mechanic, handi¬ 
craftsman, artificer.” I have no doubt that 
jn common speech “ artisan ” does not mean 
artist” now and has not meant it for a very 
long time. 

For the petitioners I have been referred 
to a ruling of this High Court in an old case 
reported in l Mad 174.‘ In that case it was 
j n, led that a washerman was not an artisan 
within the meaning of Madras Act, 3 of 1871. 
Section 3 of the Act sets out the classes of 
village officers to which the Act applies, and 
it is plain that under the ruling of this High 
Court the only village artisans among the 
classes mentioned in s. 33, cl. (4) would bo 
the village carpenter, blacksmith and potter. 
Neither a village barber, washerman, astro¬ 
loger, a priest is an artisan within the mean¬ 
ing of the Act. The ruling of course relates 
to an artisan within the meaning of the 
Madras Hereditary Village Offices Act, hut 
it is not of interest as, in my opinion, it fol. 
lows common u.snfco, and it certainly would 
4. (’7G-7sj 1 Mail 174 : 1 Weir 720, 1.x purte 1 'ooiumi. 


not permit the inclusion of musicians in the 0 
category of artisans. Moreover, the Bombay 
and Allahabad decisions referred to by the 
learned District Munsif, while they no doubt 
give a wider meaning to "artisan" than 
“handicraftsman” or "artificer" do not take 
the definition beyond the scope of “one who 
is employed in any of the industrial arts.” 

A musician is not employed in an industrial 
art. and I think that tho learned District 
Munsif was wrong in his conclusion that 
there was authority for attaching a suffici¬ 
ently wide meaning to “ artisan ” to include 
a musician. This view is justified by a refer¬ 
ence to S.GO(l) (b). Civil P. C., itself. In the 
same clause "tools of artisans” are freed / 
with the "implements of husbandry" of an 
agriculturist from liability to attachment. It 
seems plain that probably the Legislature 
intended to provide that the tools of certain 
types of working men should not be liable 
to attachment. If a musician’s instruments 
are within the meaning of "tools of an arti¬ 
san" it is clear that the implements required 
for his profession by any professional man 
must come within tho definition, as, for in¬ 
stance, tho instruments of a surgeon or a 
dentist. I have no doubt that if the Legisla¬ 
ture bad intended that the implements re¬ 
quired by any man in order to carry on bis g 
profession should be freed from liability to 
attachment it would have made its inten¬ 
tion plain. 

For the reasons given I am of opinion 
that the musical instruments in question in 
this case were not "tools of an artisan” 
within the meaning of S. GO (l), cl. (b), Civil 
P. C., and should not have been released 
from attachment. The order of the lower 
Court is therefore reversed and the petition 
is allowed. The lower Court has found that 
tho respondent used the musical instru¬ 
ments in order to earn her livelihood. In the 
circumstances of the case, I make no order 7 , 
as to costs. 

C.R.K. k.s. Petition allowed. 
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V BN K AT ARAM AN A R.AO AND 

Ar.Di.'R Rahman JJ. 

Smisetti Uamasubbainfa — Appellant 

v. 

I'altir Thimmiah and others — 

Jlcspondents. 

Appeal No. Oof 1039. Decide! on 14tli February 
1011. nj'iiin-t appellate onlcr of Sub-Juil^e, Rnrnool, 

1)/. 21th Si pteinlx t 103S. 
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* Civil P. C. (1908), O. 21, Rr. 58 and 63 _ 
Order under R. 58 becomes conclusive when it 
is passed and continues to be so unless decision 
in suit under R. 63 is different — Property 
attached in execution of decree released on ob¬ 
jection of third party — Execution application 
not having asked for any other relief dismissed 
—Decree-holder’s suit under O. 21, R. 63 even¬ 
tually dismissed — Order dismissing execution 
petition becomes conclusive when it was passed 
— Execution petition cannot be said to remain 
pending until suit under R. 63 is instituted or 
between date of its institution and its final dis¬ 
posal — Second execution petition filed more 
than three years from date of dismissal of first 
execution petition i6 time-barred — Plaint in 
suit under O. 21, R. 63 cannot be treated as 
application in accordance with law within Art. 
. 182 (5), Limitation Act — Nor can declaratory 
^ suit under O. 21, R. 63 be regarded as step-in¬ 
aid of execution within Art. 182 (5), Limitation 
Act. 

The words, “subject to the result of such suit” in 
O. 21, R. 63 come into operation only when the 
result of the suit under O. 21, R. 63 is different 
from the result arrived at by the executing Court 
under 0.21, R. 58. The order of the executing Court 
is otherwise final and conclusive when it is passed 
and continues to be so unless tho result of the suit 
under 0. 21, R. 63 is different. [P 8 d t c) 

Where the property attached in execution of a 
decree is released from attachment on objection by 
a third party and the execution petition not having 
asked for any further relief is dismissed and tho 
suit by the aggrieved decree-holder under O. 21, 
R.63 is also eventually dismissed the order dismis- 
c sing the execution application cannot be said to 
have remained pending until the institution of tho 
suit under O. 21, R. 63 or between tho date of its 
institution and its final disposal, but must be 
deemed to have Income conclusive on the date on 
which tho execution was dismissed and any execu¬ 
tion application filed more than three years after 
that date must be taken to be time-barred. Tho 
plaint in the declaratory suit cannot be treated as 
an application in accordance with law within the 
meaning of Art. 182 (5), Limitation Act nor can 
tho declaratory suit under O. 21, R. 63 be regarded 
as a step-in-aid of execution within the meaning of 
that article. Nor can the Court in which the suit 
under O. 21, R. 63 is filed be regarded as a proper 
Court within Art. 182, Expl. 2 : (*30) 17 AIR 1930 
Oudh 468, Dissent. ; (’15) 2 A I R 1915 Mad 195 ; 
(’39) 26 AIR 1939 Pat 138; (’28) 15 AIR 1928 Mad 
” 1201 and 17 Cal 268, Expl. (P 10*,/,< 7 ,/i; 

P lla.c; P 12a, 6 ] 

A. Bhujanga Bao and D. B. Krishna Kao — 

(or Appellant. 

A. C. Sampath Ayyangar — (or Respondents. 

Abdur Rahman J. — The only question 
to decide in this appeal is whether nn up. 
plication for execution presented by the de¬ 
cree.holder more than three years after tho 
dismissal of his first petition can ho, in view 
of the pendency of a subsequent declaratory 
suit, which he lmd brought to get rid of an 
order made by the executing Court accept¬ 
ing a third party's claim petition, held to 
be within time in spite of the fact that the 
suit instituted by the decree-holder challeng¬ 


ing the validity of the order of the execut- - 
ing Court had failed. This would depend on 
the decision as to the character and effect 
of the order of dismissal passed by the exe¬ 
cuting Court on accepting the objections 
raised by the third party to the attachment 
and on the question whether tho declara¬ 
tory suit can be regarded to be a step-in-aid 
of execution of tho decree within the mean¬ 
ing of that expression as used in Art. 182, 
sub-cl. ( 5 ), Limitation Act. If the order ac¬ 
cepting tho claim petition and cancelling 
the attachment is to become final only on 
the dismissal of the suit brought against 
the third party claimant and tho execution 
application in which the order had been / 
passed in his favour is to bo deemed to re¬ 
main pending in spite of its dismissal by the 
executing Court or if the steps, consisting of 
the institution of a declaratory suit question¬ 
ing the correctness of the order passed in 
execution and on its failure of carrying the 
matter in appeal, taken by the decree-holder 
to remove tho obstruction caused to him by 
the third party in raising objections to tho 
attachment successfully, despite their failure 
to achieve the desired result, can be regard¬ 
ed to have been taken in continuation of 
the execution proceedings in such a manner 
as to keep the execution petition ponding 9 
and alive, the execution petition filed by tho 
decree-holder subsequently must bo held to bo 
within time. If, on tho other hand, the order 
passed by the executing Court accepting tho 
objections is to bo held as final and remains 
in view of the dismissal of the declaratory 
suit, unaffected and if the stops taken by 
the decree.bolder in instituting such n suit 
cannot be considered to bo passed in execu¬ 
tion of the decreo or in continuance of the 
execution proceedings, the subsequent appli¬ 
cation for execution must be held to bo 
barred and the time spent in carrying on 
tho declaratory suit cannot bo calculated in 
counting the three years within which tho 1 
second application should have been made 
after the disposal of tho first one and/ or 
disregarded as being irrelevant altogether. 

Tho facts out of which the abovo question 
of limitation has emerged for decision are 
that a decreo was passed on 25th September 
1029 in o. s. No. 825 of 1929. The decree-holder 
made an application for execution (E. 1*. 

No. CIO of 1930) on 17th October 1930 for at¬ 
tachment and salo of an immovable property. 

It was attached hut the third party objected 
to the attachment on the ground that tho 
property had been sold to* him on 2nd Juno 
1928 and that tho judgment-debtor was not 
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% in possession of the attached property. This 
claim was allowed on 8th September 1931 
and the application for execution dismissed. 
The decrec-holder brought a suit (O. S. No. 
771 of 1931) to set aside the order passed by 
the executing Court and for a declaration 
that the property attached by him belonged 
to his judgment-debtors and was liable to 
attachment in execution of his decreo. Tho 
suit was dismissed on lith December 1931 by 
tho trial Court. An appeal was taken against 
that decree by tho decree.holder to the Sub¬ 
ordinate Judge of Kurnool (A. S. No. 70 of 
» 1935). This was also dismissed but tho learn¬ 
ed Subordinate Judge in his judgment ob- 
^ served that a sum of Rs. GOO towards tho 
unpaid balance of the price of the property 
purchased by him was still in tho hands of 
tho respondent who had put forward tho 
sale in his favour and that tho decree-holder 
might tako out execution of that amount by 
appropriate proceedings. As the Subordinate 
Judge inspite of this observation, considered 
that tho only questions to decide in that 
appeal were whether tho property belonged 
to the judgment-debtor, and was liable to 
attachment in execution of tho decreo and 
, on those two points he found himself against 
the decree.holder, he dismissed the appeal. 
C In paras. 9, 10 and li of his judgment, ho 
observed as follows: 

9. The further question that was argued and has 
to bo considered is whether in the circumstances 
it is open to the plaintiff, in the present suit to 
proceed against the said sum of Rs. GOO, as being 
the unpaid purchase money in the hands of the 
vendee. I should agreo with the lower Court (t ide 
31 All 44 3 1), 'that when on a sale part of the sale 
consideration remains unpaid, tho vendor has a 
lien on the property sold for the unpaid purchase 
money. But this does not entitle any decree-holder 
of the vendor to bring the property to sale in exe¬ 
cution of his decreo as property of his judgment- 
debtor. He may attach the unpaid portion of the 
, purchase money which is due to his judgment-deb¬ 
tor and enforce his lien on the property but he 
^ cannot cause the property purchased by a third 
party to be sold fur tho recovery of the unpaid pur¬ 
chase money to which he, as decree-holder, is not 
entitled': vide also A I It 1935 Mad 872.2 

10. l or plaintiff, reliance is placed on the ruling 
reported in 10 Mad 733. 1 2 3 It cannot however be said 
on the facts of this case, that tho plaintiff's right 
to proceed against the unpaid purchase money is a 
consequential relief. As observed, all that 1ms to ho 
considered in this case is whether tho property, 
which plaintiff now seeks to proceed against, still 
belongs to hi - judgment-debtor, or it has ceased to 

1. (’09) 31 All 113 : 3 I C 497 : 0 A L J CIS, Moti 
Lai v. Bhngwnn Das. 

2. ('35) 22 A I R 1935 Mad *72 : 15s I C 910 : 59 
Mad 1 : G9 M L J 078, Veerappa Thevar v. Vcn- 
katariinia Aivar. 

3. (’17) 1 A I K 1917 Mad 393: 3G IC 115: 10 Mud 
7.13: 51 M f, .1 391, liasivireddi v. Itummavya. 


be his property. The sale, it should be found, is a 
true and bona fide transaction and was not a frau- £ 
dulent one brought about with a view to cheat the 
creditors; on the other hand, it was brought about 
with a view to help the creditors, and to see that 
the best advantage is secured to them. 

11. Thus the suit having been brought to vacate 
the claim order and mainly to establish the right 
of the plaintiff to proceed against the properties 
conveyed to defendant 1, in execution of his decree 
in O.S. No. 825 of 1929 and since it has been found 
that tho properties have by virtue of the sale ceased 
to he the properties of defendants 2 and 3, plaintiff 
can bo held entitled to no relief in the present suit 
as brought. 

After tho suit was dismissed, a fresh ap- 
plication for execution (E. P. No. 335 of 1930) 
was presented by the decree-holder on lGth / 
March 193G, that is. after the expiry of almost 
four years and a half after his petition E. P. 
No. Gio of 1930 had been disposed of. This 
was made with tho object of attaching tho 
sum of Rs. G 00 alleged to have been in the 
hands of tho respondent as observed by the 
learned Subordinate Judge, Kurnool, towards 
tho balance of the price which had remained 
unpaid. The application having been pre¬ 
sented more than three years after tho last 
petition was dismissed, it would ho appa¬ 
rently barred by time. But limitation was 
attempted to bo saved, (a) as the second 
application of 1933 was alleged to be in con- g 
tinuation or revival of tho first application 
(E. P. No. G10 of 1930) and (b) as the suit to 
set aside tho order of tho executing Court 
allowing the claim was claimed to be a con¬ 
tinuation of the execution proceedings and 
regarded to be a stop.in.aid of tho execution 
under Art. 1S2, sub-cl. (.5). These contentions 
did not find favour with tho District Munsif 
of Kurnool who dismissed the application 
as being barred by limitation. On appeal 
against that order (a. S. No. 21 of 193S) tho 
Subordinate Judgo of Kurnool found tho 
decree-holder to have been taking all neces¬ 
sary steps diligently for the execution of his 
decree and to have filed the present execu- ^ 
tion application within a few days after the 
appellate Court's decision in A. S. No. 70 of 
1935 clarifying the rights of tho parties, 
was pronounced and since he held that 
the acceptance of the claim petition and the 
consequent dismissal of the execution appli- 
cation were only subject to the result of the 
suit instituted for challenging the order 
passed by the executing Court on the claim 
petition, E. r. No. 333 of 193G was declared 
by him to have been presented in time. The 
order of the first Court was thus reversed. 
Tho garnishee appeals and tho short ques- 
tion for decision, indicated in the beginning 
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4 of this judgment turns on the character of 
the orders passed by the executing Court on 
8th September 1931 allowing the appellant’s 
claim and dismissing the execution petition 
and on the effect of the suit brought under 
O. 21 , R. 63, Civil P. C. 


Rule GO of the same order provides that 
where, upon an investigation, the Court is 
satisfied that the property when attached, 
was not in the possession of the judgment, 
debtor or of some person on his behalf or 
under him or that even being in the posses¬ 
sion of the judgment-debtor was not in his 
possession on his own account or as his own 
property, the Court shall make an order re- 
® leasing the property, wholly or to such ex¬ 
tent as it thinks fit from attachment. Since 
the only application before the Court was in 
respect of the property claimed by the res¬ 
pondent and the executing Court found that 
the whole of the property had been sold to 
him and did not belong to the judgment- 
debtor, the property had to be released from 
attachment. There was no other prayer in 
the application for execution presented on 
behalf of the decree-holder and the Court 
•was in view of the order passed by it in 
favour of the claimant, unable to proceed 
further and unless it was prepared to ad- 
c journ the proceedings to a further date for 
any sufficient reason, the application had to 
be dismissed. The Court did, in fact, dis- 


miss the application on 8tli September 1931. 
Order 21, R. G8 reads as follows : 

Where a claim or an objection is preferred, the 
party against whom an order is made may institute 
a suit to establish the right which he claims to the 
property in dispute, but, subject to the result of 
Buch suit, if any, the order shall be conclusive. 


In order to determine the character of the 
order passed by the executing Court, the 
last words of the section should be borne in 
mind. I ho section, as we read it, lays down 
in unmistakable terms that tho order of the 


d executing Court passed on a claim or an 
objection is conclusive, tho only exception 
being as to the result of tho suit which the 
decree-holder or tho third party, against 
whom the objections may have been decided, 
may bring to establish his respective con¬ 
tentions in regard to tho property in dis¬ 
pute. The words, “subject to the result of 
such suit ’ were, in our opinion, meant to 
come into operation only when the result of 
such suit was different from tho result ar¬ 
rived at by tho executing Court. Tho order 
of the executing Court is otherwise declared 
to be conclusive, that is to say, according to 
our reading it was final and conclusive when 
it was passed and continued to he so. It 


would have been different if the contin¬ 
gency, that is, of a different conclusion * 
having been arrived at in such suit, had , 
arisen. Since the final result of tho suit 
brought by the decree-holder in o. S. No. 774 
of 1931 was against him, the order passed 
by the executing Court accepting the res¬ 
pondent’s objections and the consequential 
dismissal of the application for execution re¬ 
mained undisturbed, and, to use the language 
of the section, conclusive. 

The Oudh Chief Court has, however, taken 
a different view in 6 Luck 234* and held 
that an order cancelling or maintaining an , 
attachment by the executing Court becomes 
final only on the date of the decision of the / 
suit authorized by this rule and tho order 
passed by the executing Court dismissing or 
filing the application on the adjudication of 
the claim petition cannot be construed as a 
final decision. With great respect to the 
learned Judges who decided that case, we 
are unable to concur in this opinion. The 
order was, as we have already observed, con. 
elusive and, in view of the fact that the 
decision of the civil Court was not in any 
way different, it continued to be so. Had no 
suit been brought under the provisions of 
this rule, the order would not have remained ? 
in a state of suspended animation until the p 
period of limitation provided for the institu. 
tion of such a suit expired. Why should a 
different result bo held to follow if a suit 
such as permitted by this rule is instituted 
after the expiry of say li months unless 
there is something in the words of this rule 
or any other provision of law which may 
compel us to employ the fiction of a relation 
back and unsettle its finality or effectiveness 
that existed before that date? If a claim by 
a third party were disallowed, tho execution 
would have proceeded and the property at¬ 
tached by tho decree-holder would have been 
brought to sale. Tho mere institution of the . 
suit would not have had the effect of stop- 1 
ping the course of execution. 

It is true that a decree or an order against 
which an appeal has been preferred conti¬ 
nues to remain executable in spite of the 
appeal; but this is so on account of the pro¬ 
visions contained in o. 41, R. 5 (i). Civil 
P. C. There is no corresponding provision 
in regard to the orders passed in execution 
and the person who wants the execution of 
tho order passed by the executing Court 
stayed wi ll have to move the Court, hearing 

4. (’30) 17 A I R 1930 Ondli 408: 128 I C 728: 7 
O W N 887: G Luck 234, S. Hasan Shah v. 
Mohammad Amir Mirza. 


1942 


Madras 9 


KAMASUBBAYYA v. Thimmiah (Abdur Rahman J.) 


# the suit brought under R. 63, for an injunc¬ 
tion. It may also be remembered in this 
connexion that two orders were passed by 
the execution Court on 8th September 1931. 
The objections of the appellant were allowed 
by one and the execution petition of the 
respondent was dismissed by the other. One 
may havo followed the other both in point 
of time and consequence, but the appellant, 
objector was not a party to the latter 
order dismissing the application for execu¬ 
tion and could not get it set aside by any 
process of law. This would have been open 
to the decree.holder alone against whom the 
third party’s objections were accepted and 
^ that only when and if the civil Court had 
been of a different opinion. In that case, not 
only the order passed by the civil Court 
would have been substituted for the order 
passed by the executing Court but the con- 
sequential order of dismissal would have 
been, in order to give effect to the judgment 
of the civil Court, as contemplated by the 
words ‘‘subject to the result of such suit,” 
vacated. 

Let us now examine the decision in G Luck 
234 4 in order to elicit any further reasons 
which may have been given by the learned 
Judges to come to a different finding. This 
t matter, we find, has been very briefly dealt 
with towards the end and the only reason 
given to differ from the view taken in 17 Cal 
2 G 8 5 is that the learned Judges in the latter 
case failed to consider the effect of the 
declaratory suit brought under the provi- 
sions of o. 21 , R. 63, Civil P. C. Had the 
learned Judges of the Oudh Chief Court, and 
we speak with deference, borne in mind that 
the attachment in regard to l/8rd share in 
the Calcutta case was never set aside by the 
executing Court and “that the decree-holders 
could, notwithstanding the order in the 
claim case, have prosecuted their applica- 
d tion for execution against the l/3rd share 
which was not released then” and the suit 
in respect of this i/3rd share even if brought 
was superfluous, they would not have said 
what they did in regard to the declaratory 
suit brought under R. 63. No other reason 
has been given for the opinion that “if the 
suit succeeds, proceedings continue. If the 
suit fails, the proceedings fail simultaneous- 
ly.” It is not quite correct to say first of all 
that if the suit succeeds, proceedings conti¬ 
nue in all cases. They would not, if the suit 
succeeded was brought by a third party. In 
t hat cas e, proceedi ngs in e xecution would, at 

5. ("JO) 17 Cul 268, Raghunnntlan Prasad v. Him. 
goo LaJi. 


least as far as the third party’s claim was & 
concerned, come to an end. Moreover, if 
they had stopped on account of the decision 
of the executing Court being against the 
decree-holder, they would be, in the event of 
his success, capable of being revived; but to 
say that they would continue in that case 
may create a little ambiguity and give rise 
to an impression that they had never stop¬ 
ped in fact, which is far from being correct. 
The latter statement, however, that if the 
suit fails, the proceedings fail simultaneous¬ 
ly cannot be, for the reasons that we have 
already given, accepted by us. The order by 
the executing Court cancelling or maintain¬ 
ing an attachment is liable to be affected by / 
the result of the suit, if the result is differ¬ 
ent and not otherwise. 

In support of his contention that the pro¬ 
ceedings in a suit under O. 21 , R. 63, Civil 
P. C., are a continuation of the proceedings 
in execution, reliance was placed by Mr. 
Sampath Iyengar on the line of cases repre¬ 
sented by the decisions in 38 Mad 535° and 
17 Pat 588,' where the alienations of the pro¬ 
perty attached by a decree.holder were held 
to be hit by the rule of lis pendens even if 
they were effected after the acceptance of 
objections raised to the attachments by third 
parties and before suits to test the correct- g 
ness of these orders were brought by decree- 
holders. The other decision cited in support 
of his contention by learned counsel for the 
respondent was 52 Mad 465 s where a suit 
under R. 63 was held to be in continuation 
of the execution proceedings when the ques¬ 
tion relating to the want of a separate notice 
before a suit was brought against a body 
like the Court of Wards was raised in 
defence. 

In order to appreciate these decisions it is 
well to remember that an enquiry into the 
objections raised to the attachment of a pro¬ 
perty in execution of a decree under o. 21 , , 
R. 58, Civil P. C., is, as the terms of that 1 
rule indicato, a limited one: but. inasmuch 
as they can be raised by a third party only 
and an appeal is. therefore, incompetent in 
law, some machinery had to be devised for 
a further examination of the question whe¬ 
ther the property was either wholly or par- 

6. pl5) 2 A 1 R 1915 Mu.l 495: 25 I C 11 : 38 Ma.l 
535 : 26 M L J 119, Krishnappa Clietti v. Alnlur 
Khader Sahib. 

7. ('Ad) 20 A I U 19:59 Pat 138 : 180 I C 983 : 17 
1*111 .",88 : 20 J* L T 70, Mt. Bas Knar v. (inya 
Municipality. 

8. (*28) 15 A I K 1928 Mail 1201 : 110 I C 827 : 52 
Mad 105, Raja of Rainnud v. Suhnunanmn Chet- 
tiar. 
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tially liable to be sold for the debt due 
under the decree. This was provided by giv. 
ing a remedy to the aggrieved party in the 
form of a separate suit. What had to be 
done therefore by the executing Court itself 
under s. 47, Civil P. C., in case any objec¬ 
tion to the liability of the property for being 
sold in execution was raised by the judgment- 
debtors or their legal representatives, and 
the appellate tribunal from that Court, had 
to be done on the intervention of a third 
party by a civil Court in an independent 
action. The appeal, therefore, as against the 
decision of the executing Court had, instead 
of being taken to the Court which had ap. 
** pellate jurisdiction over it, to be made to an 
independent tribunal which may be even 
inferior in status, and in practice it very 
often is so, to that of the Court executing 
the decree. Since the real point to be decided 
in both these proceedings relates to the liabi¬ 
lity of the property to be sold, either wholly 
or partly, for the debt due under the decree 
(although the grounds for that decision may 
be either put more elaborately or stated 
more extensively in the subsequent action) 
and the lis is necessarily the same, the appli¬ 
cation of the rule of lis pendens to any 
alienation made after the decision of the exe- 
c cuting Court and before that of the civil 
Court or Courts, is understandable. In fact, 
the very words, “subject to the result of such 
suit" used in R. 03, make it clear that the 
Legislaturcdid not, after the decision of the 
executing Court, intend to set the attached 
property at large, so that it could bo alio- 
nated or otherwise disposed of without being 
affected by a contrary result, if any, arrived 
at in the civil Court. If tho result happens 
to be the same, as that of tho executing 
Court, the alienation by tho claimant or tho 
sale in execution of tho decreo remains un¬ 
affected. If, on the contrary, tho result is 
^ different, the foundation of title on tho basis 
of which the claimant in the one case and 
the decree-holder in tho other wero acting 
disappears, with tho result that any aliena. 
tion or sale must be, in view of tho words 
“subject to tho result of such suit” regarded 
to have been made as dependent on the ad¬ 
judication of tho title in favour of the alienor 
or in that of the judgment-debtor as tho caso 
may be. 

We must for the above reasons dissent 
from the view taken by tho Oudh Chief 
Court in GLuck 23 1 4 and hold that the finality 
or conclusiveness of tho order passed in exe¬ 
cution was not disturbed by tho decision of 
the civil Court particularly when tho result 


of the adjudication by both the tribunals was 
the same. Nor is it possible to accept the 
contention that the execution application in 
spite of the order of dismissal passed on 8th 
September 1931 could be deemed to remain 
pending either from that date upto tho time 
when the civil suit under R.G3 was instituted 
or between the date of its institution and of 
its final disposal. As observed before, two 
orders were passed on 8th September 1931. 
The objections by the third party were ac¬ 
cepted by one and since by reason of the 
decree-holder’s default in not asking for any 
further relief in those proceedings, the Court ’ 
was unable to proceed further with the ap¬ 
plication for execution, it was dismissed. ^ 
The last words of o. 21 , R. 57 lay down the 
effect of such a dismissal. By virtue of those 
words the attachment ceased to exist. It may 
have been revived if tho civil Court came to 
a conclusion different from that arrived at 
by the executing Court. But in the absence 
of that event, tho orders of tho executing 
Court passed on 8th September 1931 were 
conclusive. Tho execution application E. p. 

No. Gio of 1930 cannot, therefore, be regarded 
to have remained pending until tho decision 
of the Subordinate Judge in Appeal No. 70 
of 1935. 

This brings us to the contention ad- 9 
vanced on behalf of tho respondent that the 
institution of the civil suit O. S. No. 774 of 
1931 should bo regarded to be a step in exe¬ 
cution of the decree within tho meaning of 
Art. 182, sub-cl. (5), Limitation Act, and limi¬ 
tation should bo hold to start from tho date 
of tho final ordor passed in appeal by the 
Subordinate Judge of Kurnool in A. S. No. 

70 of 1935. This article of tho Limitation Act 
gives a period of three years for the execu¬ 
tion of a decreo or order of any civil Court 
(not provided by Article 183 or s. 48, Civil 
P. C.), starting from tho dato of tho final 
order passed on an application mado in ac- ^ 
cordanco with law, whero such an applica¬ 
tion has been made, to tho proper Court for 
execution or to take somo step-in-aid of exe¬ 
cution of tho decree or ordor. Explanation 2 
to this article defines tho expression "proper 
Court” to mean tho Court whoso duty is to 
execute tho decreo or order. In order to 
attract the provisions of this article, it is 
contended on behalf of tho decreo-holder 
that tho plaint filed by him in o. s. No. 771 
of 1931 should be regarded to be in tho naturo 
of an application as used in Art. 182 (5) and 
as that was presented by him to the Court 
which was hound to execute tho decreo with 
the object of taking a stop-in-aid of execu- 
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tion of his decree, it should be held to fall 
within the ambit of that clause of the Limi¬ 
tation Act and limitation should be held to 
start from the date of the final order passed 
thereon. There is no doubt that if the plaint 
oan be, for the purpose of Art, 1S2 (o), Limi¬ 
tation Act, regarded to be an application 
made in accordance with law, the Court 
receiving the plaint as the Court whose duty 
it was to execute tho decree, and the act of 
tiling the plaint as a step-in-aid of the exe¬ 
cution of his decree, this contention ought 
to prevail. 

It may be conceded that the plaint was 
filed by the decree-holder with the object of 
Retting rid of the finding of the executing 
Court which was to the effect that the pro. 
perty was not liable to be proceeded against 
in execution of his decree and that this may 
be therefore regarded as a step-in-aid of exe- 
cution. The next cpiestion is whether it was 
filed in the proper Court, i. e., tho Court 
whose duty it was to execute tho decree. It 
may be that the Court executing tho decree 
and the Court receiving the plaint and trying 
the suit was, by accident and not by design, 
the same; but, wo are of opinion that this 
accidental coincidence is immaterial and does 
not make the Court entertaining tho civil 
suit as the proper Court whoso duty it was 
to execute the decree. But assuming our 
opinion to be incorrect in that respect, and 
admitting that the Court trying tho suit was 
bound by law to execute the decree, the main 
Point to consider is whether the plaint can 
be regarded to bean application for the pur¬ 
poses of this article of the Limitation Act 
and made in accordance with law. Learned 
counsel for the respondent contends that it 
should be so and relies again on the decision 
in G Luck 23i* to which we had occasion to 
refer in another connexion. This decision is 
undoubtedly in favour of his contention but 
the question is if it is correct. The reasons 
Riven by the learned Judges for their opinion 

nw/i /' Ul!lt as lou « as tho Court receiv- 

i R the plaint happens to be tho Court whoso 

..V'j l<) execute the decree, the require- 

» .s hr 1° f art, , Cl ° that tho application 

I • mr J i lu 1,0 ,,l ° 1,C ' 1 ' Court must be 

I omul to havo been complied with. Wo 

have referred to this aspect of the matter 
already although very briefly and in view of 
uhat was said by the learned Judges of the 
Bombay High Court in ;i? Bom ski* it , s „n 
necessary to discuss tho matter at any length. 

9- Cl.;) 37 Bom 559: 20 I C 252: 15 Bom L H 557 

Koti “ ,hiim '• —J: 


The reasons given by the learned Judges 
of the Oudli Court aro not. in our opinion, 
sufficient or convincing. What is it but an 
accident that there happened to be only one 
Court in existence in the place in which the 
suit could be, with reference to the value 
and the territorial situation of tho property 
involved, instituted? Why should a reference 
to the question involved in the two proceed¬ 
ings be considered to be relevant-to determine 
whether the Court is proper or otherwise? 
Broadly speaking, it is improper for a Court 
to sit in judgment on its own decision, and 
an attempt is usually made by the person 
who is aggrieved by the order of the execut¬ 
ing Court to institute his suit in another / 
Court. This is proper. Even if there may bo 
no technical objection in some cases to the 
hearing of the suit by the executing Court, 
tho opinion may have been formed after such 
an elaborate enquiry that it may not lie easy 
for the Judge trying the civil suit to hear 
and determine tho suit without being affec¬ 
ted to some extent at least by his previous 
conclusions. Tho learned Judges of the Bom¬ 
bay Court were not considering the case of a 
plaint at all but that of an application under 
the Succession Certificate Act and had there¬ 
fore no occasion to say anything about the 
plaint being treated as an application within g 
the meaning of Art. 162. 

The second reason given by the learned 
Judges for holding that a plaint may be, in 
certain cases, treated as an application for 
the purposes of the article was that unless 
there was anything to indicate that tho term 
application” has been used in the article in 
any narrow or restricted sense or by way of 
an antithesis to a “plaint” or to any other 
document such as a memorandum of appeal, 
it may be held to cover a plaint as well. As 
a reason for this decision they referred to 
s. 47 (2), Civil P. C., and observed that in 
proper cases, a plaint in a suit could bo 
treated as an application. They attached 
great importance to the fact that in such 
cases tho article of limitation held in various 
Courts to be applicable is one that would 
apply to applications and not to suits there¬ 
by implying that the plaints have been held 
in certain cases to have lost their individua¬ 
lity altogether and were to he regarded as 
mere applications. But in converting a plaint 
into an application for the purposes of Art, 182, 
Limitation Act. wo are afraid the learned 
Judges happened to overlook the provisions 
of ss. 2 ( 10 ) and 3, Limitation Act. Thoro is 
no definition of suit in the Act but S. 2 
provides that unless there is something re. 
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pugnant in the subject or contest, suit” 
does not include an appeal or an application. 
Section 3 of the Act also makes a distinction 
between the institution of a “suit” and the 
making of an “application.” It was unneces¬ 
sary to rest the distinction on what the 
learned Judges called “ordinary parlance.” 
Since a suit is, according to the explanation 
in S. 3, instituted when the plaint is pre¬ 
sented to the proper Court, the Act clearly 
draws a line between the presentation of a 
plaint and making an application and it can¬ 
not be obliterated unless there was some¬ 
thing repugnant in the subject or context. 
There is nothing in Art. 182 which may call 
1 for that treatment (54 ALL 10G7 1(> at p. 1074). 

The reason given by the learned Judges 
that the Court may in certain cases treat a 
proceeding under S. 47, Civil P. C., as a suit 
and a suit as a proceeding seems to be how¬ 
ever beside the point. Even if a suit is to be 
treated as a proceeding under S. 47 (2) of the 
Code, it nonetheless remains a suit and this 
in spite of the fact that the Courts have, in 
treating the suit started on the institution 
of a plaint as an execution proceeding, ap¬ 
plied Article 182 (5), Limitation Act, which 
would bo applicable to applications only and 
not to suits. It must be remembered that a 
c suit could only be treated under this section 
as an application when it was found that a 
suit could not otherwise be competent. It 
was an indulgence granted to a party at the 
option of the Court to treat the suit as a 
proceeding in execution and once the suit 
was treated as such a proceeding, the limi¬ 
tation under Art. 182 (u) was held to be ap¬ 
plicable. It must, however, bo remembered 
that the suit did not become an application 
for all purposes, but it was at the option of 
the Court treated as a proceeding for a cer- 
tain purpose and that is about all. The pro¬ 
vision in sub-cl. ( 2 ) of s. 47, Civil P. C., does 
not convert the suit into an application for 
‘ all purposes. On the contrary the very fact 
that a clear provision was made in Sec. 47 
leaves it beyond any doubt that the suit was 
not for any other purpose to be treated as a 
proceeding. 

In view of the provisions contained in 
Ss.2 and 3, Limitation Act, it was incorrect, 
if wo may say so with respect, to rely on 
the interpretation put on the rules of the 
Supreme Court and it is not, for that reason, 
safe to look to the English decisions for gui¬ 
dance in this respect. Nothing else was con- 

10. (*33) 20 A 1 R 1933 P C 03 T142 I C 7 : 54 All 

10G7 : Cl) 1 A 13(1* C), Hansraj Gupta v. I Mira 
. L)uu Mussoorie Electric 1'ram way Co. 


tained in this judgment or w’as said at the 9 
bar which may lead us to construe the plaint 
presented in o. S. No. 774 of 1931 to be an 
application within the meaning of that term 
as used in Art. 182 (5), Limitation Act. Nor 
can it be said to have been made in accord¬ 
ance with law. Applications to constitute 
a step-in-aid of execution have to be filed in 
the execution proceedings themselves and 
not in any other suit or proceeding however 
intimately connected the latter might be 
with the proceedings of the former. A feeble 
attempt was made by learned counsel for 
the respondent in the end to show that the ^ 
order passed by the Subordinate Judge of 
Kurnool dismissing the appeal (A. S. No. 70 ^ 
of 1935) was, in view of his finding that a , 
sum of Rs. GOO had, out of the price, remain¬ 
ed unpaid, wrong and that he should have 
granted a declaration that the abovemen- 
tioned sum of Rs. GOO along with the vendor’s 
lien on the property, if not the property it¬ 
self, were liable to attachment. But this point 
was considered by the learned Subordinate 
Judge in the above quoted paras. 9 to ll of 
his judgment and decided against the res¬ 
pondent rightly or wrongly, it is unneces¬ 
sary to say now, with the result that the 
decree.holder’s suit was ordered to be dismis¬ 
sed. This became final and it is impossible g 
for us while hearing a second appeal on the 
question whether the application for execu¬ 
tion presented in 193G was within time, to 
hold that O. S. No. 774 of 1931 should not have 
been dismissed but decreed in the manner 
suggested by learned counsel for the respon¬ 
dent. The result of the civil suit was, as 
contemplated by O. 21, R. G3 that of a dis¬ 
missal and this is enough to decide the fate 
of the respondent’s contention and of the 
appeal. For the foregoing reasons, the deci¬ 
sion of the Subordinate Judge must be re- 
versed and E. P. No. 338 of 193G held to be 
barred by limitation. The appellant will ^ 
have his costs of the appeal in tins Court. 

c.R.k./g.n. Appeal allowed. 


(29) A. I. R. 1942 Madras 12 

Wadsworth j. 

Paleru Papaiah and others — 


Chehrolu liamapiinniah and another — 

Itcspo ndents. 

Civil Revn. r«tns. Nos. 439 ami 440 of 1939, 
Decided on 12th February 1941, to revise order of 
Sub-Judge, Bapatla, I)/- ”>th September 1938. 
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Madras Agriculturists* Relief Act (4 of 1938), 
a S. 8 — Debt due by .1 to B cancelled and debt 
due by A to C substituted — L‘’s separate obli¬ 
gation to C also discharged — A's debt to C is 
not renewal of debt to B within S. 8. 

Where n debt due by A to B is cancelled and for 
it is substituted a debt due by A to C\ there being 
also a discharge of B's separate obligation to C, 
A cannot claim under S. H that his debt to C is a 
renewal of the debt to B, C not being same credi¬ 
tor us B nor an assign of D in respect of A's 
original debt. [1* ld.Vj 

V . Subramaniam — for Petitioners. 

K. Kotayya — for Respondents. 

Order.— It seems to me quite clear that 
when, by the tripartite arrangement known 
as "havala,” a debt due by A to r> is can- 
^ celled and for it is substituted a debt due by 
A to C, there being also a discharge of B's 
separate obligation to C, this cannot enable 
A to claim under s. 8 of Act i of 1033, that 
his debt to C is a renewal of the debt to B. 
C is not the same creditor as B nor is be an 
assign of B in respect of A’s original debt. 
The revision petitions are dismissed with 
costs, one set in C. It. I>. No. 430 of 1030. 

C.R.K./G.N. Petitions dismissed. 


* (29) A. I. R. 1942 Madras 13 

Patanjali Sastri J. 

c Sepulchre. Brothers, Proprietors, Belgium 
East India. Trading and Engineering 
Co., Bombay — Petitioner 


v. 

Sait Khushal Das Jagjivan Das Mehta, 
trading m the name of Messrs. J. Khu¬ 
shal Das (C Co., Be:icada — 

Respondent. 

Civil Rcvn. Pctn. No. 2271 of 1939, Decked on 
8 th August 1941, to revise order of Dist. Munsif, 
Bezwada, D/- 17th August 1939. 


* Civil P. C. (1908), S. 20 (c) — Contract _ 

Olfer made and accepted through post_Part o 

cause of action arises where letter acceptinj 
offer js posted and part where it is delivered. 

Although an acceptance of an offer is complete a 
against the proposer as soon as the letter contain 
u.g it is posted, it is a continuing act until i 

'Z ,V 10 1 T rson , to wbom 11 communicate. 

b ". l;ikc » to made also at the pine 

.““"N through post, a part of tl, 


* * • ----- i'tdii itij nfwi i'.1# 11 •; 

A I H 1910 Mad 49, Expl.; (l‘J0‘2) l K B H(J 7 fM 
ling.; (*21) 11AIR 1921 Mad 7*9, U c j. 

..... , , tl' l lc,/ : p i,5c., 

a. l.ajagoj^nla Ai/i/angn>■ — f„ r Petitioner. 

Kastun Seshagirx llao — for Respondent. 

Order. — The only question argued i 
tins civil revision [>etition relates to tl 


jurisdiction of the Court below to entertain Q 
the suit. The issue has been found for the 
plaintiff and the defendant has preferred 
this revision petition. The suit was for 
damages for breach of contract for delivery 
of certain perforated steel sheets according 
to specification to the plaintiff who is a 
merchant trading at Bezwada. The defen¬ 
dants who are carrying on Inisiness at Bom- 
lmy are the representatives of a Belgium 
firm of steel manufacturers. The plaintiff' 
averred that the defendants broke the con¬ 
tract by failing to deliver the goods and 
they sued in the District Munsif’s Court at 
Bezwada alleging that their cause of action 
arose in part at Bezwada. The defendants / 
pleaded inter alia that the Court had no 
jurisdiction to entertain the suit as no part 
of the cause of action arose at Bezwada. The 
issue was tried by consent of parties as a 
preliminary issue and the letters by means 
of which the contract was concluded have 
been included in the record. The lower 
Court took the view that the indent form 
which the defendants finally sent to the 
plaintiff to he duly completed and returned 
after the specifications and quotations had 
been exchanged must he taken to he the 
offer and the plaintiff's posting it duly 
signed and completed was the acceptance g 
and that, therefore, the contract was con¬ 
cluded at Bezwada. The learned District 
Munsif was further of opinion that the 
Court had jurisdiction as the goods were to 
he received finally at Bezwada via Madras. 

Mr. Rajagopala Ayyangar, the learned 
counsel for the petitioner, urged that the 
view taken by the learned District Munsif 
was unsustainable. He contended that the 
plaintiff's return of the indent form duly 
completed and signed was merely a custom, 
ary formality which the defendants required 
their customers to observe in such cases, and 
that the contract was really concluded by } 
the defendants' telegram from Bombay ac¬ 
cepting the plaintiff’s order for the goods at 
the price quoted by the defendants. Mr. 
Rajagopala Ayyangar further submitted that 
the correspondence showed that the con. 
tract was on C. I. F. terms and that the 
shipping documents were to ho delivered 
against payment at Bombay, while the bar- 
l>our at which the goods wore to be unloaded 
was Madras. The place of delivery, ho there¬ 
fore argued, must he taken to he either 
Bombay or Madras and not Bezwada. The 
res|K)ndent’s learned counsel, Mr. Soshagiri 
Rao did not attempt to repel these conten¬ 
tions but sought to support the decision of 
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B the Court below on the ground that if the 
telegram was to be treated as the acceptance 
its receipt by the plaintiff was a part of the 
cause of action and as this was admittedly 
at Bezwada, the Court below had jurisdic¬ 
tion to entertain the suit under S. 20, cl. (c), 
Civil P. C. The decision of Ramesam J. in 
40MLJ 371 1 was cited in support of this 
contention. After referring to the decisions 
holding that in suits arising out of contracts 
a part of the cause of action must be deemed 
to arise where the letter containing the offer 
was received, the learned Judge held that 
the receipt of acceptance when the contract 
was complete was a part of the contract 
& “there being no reason why acceptance 
should be in a worse position than offer.” 
The learned Judge distinguished the case in 
(1918) 1 K B 128, 2 by pointing out that it did 
not appear from the affidavit on which the 
application was based that any letter of ac¬ 
ceptance was received at West Hartlepool 
and the case in 27 Mad 355, 3 by observing 
that no attempt was made there to support 
the judgment under appeal on the ground 
that the letter of acceptance was received in 
Kurnool. 

Mr. Rajagopala Ayyangar urged that this 
decision should not be accepted as sound bo- 
C cause it was opposed to the two later cases 
decided by Divisional Benches of this Court 
and reported in 05 MLJ 455* and I L R (1940) 
Mad 195 s in both of which the decision should 
have been the other way if 40 MLJ 371 1 
wore to bo regarded as good law. In both 
theso coses which arose out of suits tiled on 
the original side of this Court, it appears no 
doubt from the statement of facts that the 
communication of acceptance was received 
at Madras. But it is to be observed that no 
point was made of such receipt as being 
part of the cause of action and the decision 
of Ramesam J. referred to above does not 
d appear to have been brought to the notice of 
the learned Judges who held that the cause 
of action in each case did not arise in part 
within the original civil jurisdiction of this 
Court. It was also argued that there was 
n o real an alogy between the receipt of an 

1. (“24) 11A1R 1924 Mad 789 :~84 I C 691'7 4G 
M L J 371, Venkata lteddi v. Nataraja Setti. 

2. (1918) 1KB 128 : 87 LJ KB 189 : 118 L T 
253, Clarke v. Knowles. 

3. (’04) 27 Mad 355, Kainisetti Subbiah v. Katba 
Venkatasami. 

4. (’33) 20 A I R 1933 Mad 764 : 145 I C 998 : 65 
MLJ 455, National Insurance Co. Ltd., Calcutta 
v. Soethammal. 

5. (’40) 27 A I R 1910 Mad 49 : 190 I C 154 :ILR 
(1940) Mad 195 : (1910) 1 M L J 677, Ahmed Bux 
v. razal Karim, 


offer and the receipt of an acceptance; ^ 
for, while the former was an essential step 
in the making of a contract as there 
could be no acceptance unless the offer 
was received, the receipt of acceptance was 
not necessary to complete the contract 
which was concluded as soon as the letter 
of acceptance was posted as settled by a long 
course of decisions. The argument is not 
without force, and I should have hesitated 
to follow the decision of Ramesam J., if 
there was nothing more to support it than 
the analogy of the receipt of an offer on 
which, apparently, it was based. But there 
is authority for the view that although an . 
acceptance is complete as against the propo- / 
ser as soon as the letter containing it is j 
posted, it is a continuing act until it reaches 
the person to whom it is communicated and 
may thus be taken to be made also at the 
place where it is received. This was the view 
taken in (1875) 32 L T (N s) 778° which arose 
out of a motion for a writ of prohibition to 
the Mayor’s Court on the ground that it 
had no jurisdiction to entertain an action 
for money due on an account stated as the 
wholo cause of action did not arise within 
the city of London. The defendant in that 
case received out of the city some goods 
which ho had ordered from the plaintiff and $ 
in answer to a letter requesting payment of 
the price wrote that he would remit the 
amount as requested as soon as possible. 
This letter was posted at the defendant's 
place of residence out of the city and was 
received by the plaintiff at his place of busi- 
ness in the city. It was argued on the ana¬ 
logy of cases relating to acceptance of an 
offer that the account must bo deemed to 
have been stated out of the city where the 
defendant's letter was posted but the Court 
held that although a statement of an ac¬ 
count was analogous to the acceptance of a 
contract and it was settled law that a con¬ 
tract was concluded ns soon as the accep- ‘ 
tanco was posted, the statement, lil<o the 
acceptance, was a continuous act until it 
reached the person to whom it was commu¬ 
nicated and that, therefore, the defendant's 
letter was an account stated to the plaintiff 
at the place where the letter received it, i.e., 
the city of London. Lord Coleridge C. J., 
observed at p. 7S0 : 

It baa been pointed out, indeed, and with perfect 
truth that tlie cases referred to have stopped at 
this point with laying down ns law that a contract 
is complete when its terms nre accepted, and that 
the acceptor need not wait till the other party 

6. (1875) 32 L T (N S) 778, Evans v. Nicholson. 
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receives bis letter notifying his acceptance. But then 
® that was all that it was necessary to decide in all 
those cases, (1818) 1 B & Aid 681;? (1849) 8 C B 225* 
and (1872) 7 Ch A 587,° and the Courts there need- 
ed not to go on and say whether the acceptance 
was a continuous act; still, all the reasoning in the 
cases upon which the judgments are founded, 
though the judgments themselves are coniined to 
the points necessary to be decided, is applicable to 
the further proposition which we are now consider¬ 
ing, viz., that the acceptance continues to bo an act 
done by the person accepting in a uniform and un¬ 
broken course of dealing until it reaches the other 
person to whom it is notified. And, in my opinion, 
although when he sends it oil by post it is made 
then as against him, it is nonetheless made also 
when it reaches the mind of the otierer by reason 
of its having uiso been made before. This leads mo 
to be unable to distinguish an acceptance so ex- 
& plained from a statement of an account; and so, to 
upply the proposition to the facts in this case, I 
should say that, although an account was un¬ 
doubtedly stated at Copthorne, wherever that may 
be, it was nonetheless stated again when the letter 
containing the admission was received in the city. 

Lindley and Archibald JJ. expressed a 
similar opinion. Denman J. while agreeing 
that an account must be deemed to be stated 
where the person to whom it was addressed 
received the statement, doubted the applica¬ 
bility of the analogy of the posting of the 
letter of acceptance concluding a contract, 
to the case of an account stated, lie added 
however : 

^ But, I do agree, that, if the letter speaks at the 
moment it is posted, it is in the nature of a conti. 
nuous statement, and speaks also at the moment 
when it is received. 


It will thus bo soon that though tho point 
actually decided related to an account stated, 
the decision was based on general principles 
applicable to all contracts and this has been 
recognized in Hals. vol. 8 p. 191 where this 
decision among others is cited as an autho¬ 
rity for tho proposition that where an offer 
is made and accepted through post, a part 
of the cause of action arises where the letter 
accepting tho offer is posted and a part 
d where it is delivered. In this view, a part 
of the cause of action in tho present case 
must he taken to huvo arisen at Bc/.wada 
where the defendants’ telegram accepting 
the plaintiff's order was received by tho 
plaintiff. .Mr. Itajagopala Ayyangar cited 
two English cases, viz., (1666) 20 q r d GiO 1 " 


7 (1S1H) 1 I! A; Aid Gsl : 19 R R 415, Adams , 
Lind sol. 

8. (1x49) 8 C 11 225; Is L .1 C I* 910 : 79 R R 47 t 
Duncan v. Topliam. 

9. (1H72) 7 Cli A -.87 : 41 L .1 Ch G21 : 20 I, T 781 
20 \V R 090, In re Imperial Lund Co. of MurseiU 
I lurris'jt ruso. 


10. JlHHH) 20 (} II I) 010 : r,7 L .1 Q 11 401: 5s L T 
8o7 ; .10 W 1: 895, Cowan v. O’Conner. 


and (1902) ikb 8G7 11 as being in conflict £ 
with (1875) 32 LT(NS) 776° referred to above. 
In the former an order to make certain bets 
was transmitted by postal telegraph by tho 
plaintiff residing outside the City of London 
to the defendant within the city, who tele¬ 
graphed that the order had been carried out, 
and it was held that tho contract of agency 
was made in the city and that the action 
was properly laid in the Lord Mayor’s Court 
as the whole cause of action arose within 
the jurisdiction of the city. This, however, 
does not contlict with tho view adumbrated 
in (1875) 3-2 L T (N S) 77S ,; for, as already 
observed, all that was held in the latter case 
was that an acceptance must also he deemed / 
to have been made where tho offerer has 
received it. The fact, therefore, that the con¬ 
tract of agency could also lie deemed to have 
been made at the plaintiff’s place of resi¬ 
dence without the City of London did not 
militate against the exercise of jurisdiction 
by the Lord Mayor’s Court within whose 
jurisdiction the contract was concluded by 
the despatch of the defendant’s telegram 
notifying the carrying out of the plaintiff’s 
order. 

The case in (1902) l K B 8G7 11 related to 
an alleged wrongful dismissal of tho plaintiff 
who was employed in England by a letter ,J 
posted by his employer, the defendant, who 
was residing abroad. It was held that there 
was a complete breach of the contract when 
tho letter giving notice of dismissal was 
posted abroad and that the English Court 
had no jurisdiction to entertain the action 
under o. 11 , R. l (e) of tho Rules of tho 
Supreme Court which authorized service out 
of tho jurisdiction of a writ of summons in 
cases, inter alia, where the action was “in 
respect of a breach committed within tho 
jurisdiction of a contract wherever made.” 
The facts were entirely different and tho 
provision under which the case was decided ; t 
did not make tho exercise of jurisdiction by 
the Court depend upon the arising of the 
cause of action wholly or in part within the 
jurisdiction. I cannot therefore regard the 
case as being in conflict with (1875) 32 L T 
(n s) 778.° For the reasons indicated, I hold 
that the Court below is competent to try the 
suit and accordingly I dismiss the civil revi¬ 
sion petition with costs. 

C.R.K./o.N. Petition dismissed. 

11. (1902) IK lit 807 : 71 L J K B 490 : 66 LT 

4X5 : 50 W 1C 401 : 18 T L R 510, Holland v. 

Bonnet. 
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Gentle J. 

Nanduri Venkatasubba JRow — 

Plaintiff — Appellant 

v. 

Dr. Taylor Stanley Philip and another 
— Defendants — Ilespondents. 

Application No. 1563 of 1941 (in Appln. No. 865 
of 1911), Decided on 22nd August 1941. 

(a) Civil P. C. (1908), O. 33, R. 5 — Appli¬ 
cation in High Court to sue in forma pauperis 
—Cause of action arising outside jurisdic¬ 
tion — Defendant not having address nor re¬ 
siding within jurisdiction — Leave to sue not 
obtained—Application must be dismissed. 

b In the absence of leave to sue an application to 
the High Court to sue in forma pauperis must be 
rejected when the cause of action has arisen out¬ 
side the jurisdiction of the High Court and the 
defendant neither has address nor resides within 
its jurisdiction. (P 16gr, h) 

(b) Tort—Slander — Damages are at large— 
Until whole evidence is examined damages can¬ 
not be said to exceed particular sum so as to 
entitle Court to refer plaintiff to Court of lower 
pecuniary jurisdiction. 

In a claim for damages for slander, the damages 
nrc at large and until there has been an examina¬ 
tion of all the evidence, the amount of the damages 
cannot be ascertained nor can it be said that the)’ 
cannot in any event exceed any particular sum. 
Consequently the Court cannot refer the plaintiff to 
c a Court of lower pecuniary jurisdiction on the 
ground that the amount of damages claimed could 
not exceed a particular sum. (p 16/j] 

Plaintiff tn person. 

Order. — The appellant l>efore mo 
applied to suo in forma pauperis. IIis ap¬ 
plication was summarily dismissed by the 
learned Master against whose decision this 
appeal has been preferred. The plaint is 
drafted by the appellant himself and al¬ 
though it docs not set out as concisely and 
succinctly the matters of the claim which 
ho desires to prefer as would have been the 
case had a qualified and experienced lawyer 
been the draftsman, the substance of the 
d claim which ho makes against the two 
defendants is as follows: Defendant l is a 
doctor living in Secunderabad in the domi¬ 
nion of Nizam and is employed by the State 
Railways. Defendant 2 is an advocate of 
this Court living in Vi/.agapatam. The ap¬ 
pellant appears to allege that defendant 1 
in Secunderabad wrote a medical certificate 
in respect of tho plaintiff which contained 
defamatory matter concerning his mental 
condition. There is no allegation that the 
letter was published in Madras and the ap¬ 
pellant before mo has stated that this was 
not the case. Defendant 2 is alleged to have 
made oral statements containing matters 
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to the same effect as were written in the 
medical certificate of defendant 1 . These 
oral statements, it is alleged, were made in 
Madras within the jurisdiction of this Court. 

It is alleged that the statements both in the 
medical certificate and orally made by defen- 
dand 2 are defamatory of the plaintiff. The 
plaint does not use the language which 
would have been employed by a profes¬ 
sional gentleman and it is not alleged in the 
form which is adopted in England that in 
consequence of the defamatory statements, 
the plaintiff has suffered in his character, 
credit and reputation and has been brought 
into public odium, hatred and contempt. 
But the substance is that by reason of the f 
written and oral statements, he has been 
defamed and has suffered damage. Tho 
claims preferred are for a declaration that 
the medical certificate is invalid and for 
Its. damages in respect of the defama¬ 
tory statements. 

The learned master dismissed the appli¬ 
cation on the following grounds. In so far 
as defendant l is concerned, leave to sue had 
not been obtained. On the face of the plaint, 
defendant l lives in Secunderabad and tho 
cause of action of which complaint is made 
against him arose in Secunderabad also. 
Consequently, the learned Master hold that g 
the plaintiff would have failed in tho suit. 

In regard to defendant 2 , the learned Master 
held that the damages claimed could not in 
any event exceed Rs. 5000 and consequently 
the plaintiff should he referred to a Court 
of lower jurisdiction to agitate his claim. In 
regard to defendant l, I agree with the find¬ 
ing of tho learned Master and there is no 
need for me to elaborate tho reasons which 
ho expresses. Leave to sue not having been 
obtained, tho cause of action arising outside 
tho jurisdiction of this Court and the defen¬ 
dant not having an address or residing 
within its jurisdiction, tho learned Master's 
conclusion is correct and in regard to dofon- 4 
dant l, this appeal fails. 

In regard to defendant 2 , I am satisfied 
that the appeal should bo allowed. Although 
tho claim is not neatly or clearly expressed 
it is one for damages for slander, a claim in 
which the damages are at large and until 
there has been an examination of all tho 
evidence, the amount of tho damages cannot 
bo ascertained nor can it be said that they 
cannot in any event exceed any particular 
sum. The learned Master examined in some 
detail whether there would be any damage 
flowing from somo allegations which tho 
plaintiff’ made in his plaint, such as, ho was 
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a caused mental suffering and had lost the 
benefit of the hospitality of his friends. 
Those matters, as I see them, were included 
as grounds to increase the damage in addi¬ 
tion to what ordinarily would flow from the 
establishment of a slanderous statement 
made by the defendant in regard to tho 
plaintiff. It is not necessary to consider 
those matters in detail now. This is not an 
action for wrongful dismissal although tho 
plaintiff says in consequence of tho state¬ 
ments of which complaint is made, ho was 
dismissed from his employment by the rail¬ 
way company in Hyderabad. Tho claim so 
far as defendant 2 is concerned is one for 
** damages for slander. The grounds upon 
which the learned Master summarily dis¬ 
missed the application for leave to sue are 
wrong. The appeal is allowed and the learn¬ 
ed Master is directed to enquire into the 
application for leave to sue defendant 2 in 
forma pauperis in the usual way. The ap¬ 
pellant appears in person and there will be 
no order as to costs. 

C.R.k./g.N. Appeal allowed . 
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Gentle J. 

c Madhava Rao alias Chinnakannan, 
minor by his mother and next friend 
Sironmoni Ammal — Plaintiff 

v. 

Administrator-General of Madras and 
others — Defendants. 

C. S. No. 72 of 1940, Decided on 23rd August 
1940. 

Will—Construction — Demonstrative or spe- 
ciiic gift—Intention of testator must be gathered 
from will as a whole—First gift and subsequent 
direction of fund out of which it should be paid 
—Absence of existence of such fund at death of 
testator — It is payable out of general estate. 

In considering the provision of a will one must 
refer to it as a whole in order to ascertain the in- 
d tention of the testator. [P 18c] 

If there is first a gift and then a subsequent 
direction of the fund out of which it should be paid, 
it would he demonstrative and would be payableout 
of the general estate, in the absence of the existence 
of the fund at the date of the death of the testator. 

A testator who had three sons made provisions 
for two sons of gift of a largo and a small house to 
each and to the third a small house and a large 
house to be purchased out of the fixed deposit in a 
certain bank when it matured. The deposit matur¬ 
ed before the death of the testator. The testator had 
also provided that the balance out of the money 
collected from bank, mortgages and promissory 
notes after purchasing a house for tho third son 
should be divided equally among his three sons : 

Held that the testator wished to make equal pro- 
vi- ion for all his sons and that the testator inten- 
1912 M/3 A I 


ded to ninke a gift of a sum of money in favour ol 
tho third son which sum was to be spent on the fc 
purchase of a house and that this gift was not n 
specific but a demonstrative gift and the direction 
that it was to be paid out of a specified fund did 
not make the gift a specific one. Therefore it was 
to he provided out of the general estate. [P 18/, g] 

l r . Sundararajan — for Plaintiff, 

S. Rangasteami Iyengar .Administrator-General 
in person. 

S. S. Rajagopalan, T. K. Rajagopalanand M. A, 
Rajagopalan — for Defendants. 

Order. — This originating summons is 
taken out for the purpose of construing the 
will of the late C. Manicka Mudaliar who 
died on 19th January 1930 having made 
his last will and testament, on 22nd January / 
1935. Ho left two widows, by the senior 
widow one son who is defendant 2, and by 
the junior widow two sons, defendant 3 and 
the plaintiff. The Administrator-General of 
Madras is now administering tho estate and 
is defendant l. The matter for decision is 
whether a gift in favour of the plaintiff of a 
sum of Rs. 12,000 was specific or demons¬ 
trative, and if specific, whether it has been 
adeemed. To help to answer the problems to 
be considered, one must ascertain as far as 
one can, what the intention of the testator 
was, as expressed in his will. In regard to 
defendants 2 and 3, he gave to each of them 
a large and a small house in Madras and 
lands in tho mofussil. To the plaintiff he 
gave specifically a small house in Madras 
and lands in tho mofussil. The will then 
provides as follows : 

Further there is a sum of Rs. 14,000 in fixed 
deposit in my name in the Indian Bank, Madras, 
out of that amount, I have given Rs. 12,000 to this 
son. With that sum of Rs. 12,000 my executors 
shall as early as possible purchase a house of the 
value of about Rs. 12,000 in Madras. 

The fixed deposit matured between the 
dato of tho will and tho death of the testa¬ 
tor and it is common ground that after the 
date of its maturity the testator purchased a 
house in Madras for the sum of Rs. 10 , 000 . ^ 
On behalf of defendants 2 and 3, it is con¬ 
tended that the gift of Rs. 12,000 in favour 
of tho plaintiff was specific and that it was 
to he paid out of tho fixed deposit with tho 
Indian Bank; as there was no such fund 
at tho date of the deceased’s death, the 
legacy has been adeemed and must fail. 
On the other hand, on behalf of the plaintiff 
it is contended tho legacy was demonstra. 
tive and whilst the legacy was primarily to 
he paid out of tho fund with tho Indian 
Bank, as that did not exist at the death of 
tho testator, his other estate is responsible 
for the payment of the legacy. 
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a Later in the will, the testator provides 
that moneys advanced by him on promissory 
notes and on mortgages as well as the money 
in the bank should be collected, and the 
amount spent for the purchase of a house 
for the plaintiff being deducted, the balance 
should be divided into three shares, each of 
his sons, the plaintiff and defendants 2 and 
3, being entitled to a share. Later still, in 
this will, the testator says that he had 
appointed his three sons as residuary lega¬ 
tees of all his moveable and immovable pro¬ 
perties. It is clear that the testator intended 
that the money which he had directed 
should be spent upon the purchase of a 
b house should not bo divisible amongst the 
three sons as ho expressly excludes this from 
the moneys to be divided between tbe plain¬ 
tiff and defendants 2 and 3. When consider¬ 
ing the general residuary clause in the will, 
one must give a meaning to the earlier pro¬ 
vision. There can be no doubt that the tes¬ 
tator wished to make equal provision for all 
his sons. Having givon to defendants 2 and 3 
a large and a small house in Madras, ho 
gave only a small house to the plaintiff, and 
expressly provided for the purchase of a 
largo house. 

Emphasis has been placed by learned 
e counsel on behalf of the other two sons that 
the gift of Rs. 12,000 to the plaintiff was ex¬ 
pressed to be out of a sum of Rs. 14,000 in 
fixed deposit and thus, there has not been a 
general gift of a legacy. It is conceded that 
if there had been first a gift and then a sub¬ 
sequent direction of the fund out of which it 
should bo paid, it would have been demon¬ 
strative and would bo payable out of the 
general estate, in the absence of the exist¬ 
ence of the fixed deposit account in tbe bank 
at tho date of the death. I think it is laying 
too much emphasis on the position of words 
or sentences to make tho wish of a testator 
^ to be dependent upon such position. 

Section 142, Succession Act, provides that 
where a testator bequeaths to any person a 
specified part of his property which is dis¬ 
tinguished from all other parts of his pro¬ 
perty, tho legacy is specific. Section 150 
provides that where a testator bequeaths a 
certain sum of money and refers to a parti¬ 
cular fund or stock so ns to constitute tho 
same, the primary fund or stock out of which 
payment is to be made, tho legacy is to bo 
deemed to bo demonstrative. The latter part 
of the explanation provides that where tho 
legacy is directed to be paid out of specified 
property, it is demonstrative. To these two 
sections, there are a large number of illus¬ 


trations. I can find but little, if any help in 
some of these illustrations, the wording of 
some of them in both sections being sub¬ 
stantially identical. For instance, one of the 
illustrations to section 142 provides that an 
annuity of Rs. 500 out of the rents of the 
zamindari of W is a specific legacy, whereas 
an illustration under s. 150 provides that 
Rs. 1000 out of the sum of Rs. 2000 due to the 
testator is demonstrative legacy. I merely 
refer to these to show the conflicting nature 
of the illustrations which are given. 

In considering its provision, one must 
refer to the will as a whole irr order to as¬ 
certain the intention of tho testator. Seeing 
the provision made for two sons of gifts of a / 
large and a small house to each, the gift of 
one small house to the plaintiff, and provi¬ 
sion for the purchase of a larger house indi¬ 
cates that the testator wished to provide for 
his three sons in the same way and to the 
same extent. The direction that out of the 
moneys at tho time of the date of the will 
which wero deposited with tho Indian Bank, 
a sufficient sum was to bo paid to purchase 
the other house together with the later pro¬ 
vision in the will that the balance of tho 
bank deposit was to be divided equally be- 
tween the threo sons after they had been 
deducted from the deposit the moneys to be g 
spent upon the purchase of a house, to my 
mind, shows that tho testator intended to 
make a gift of a sum of money in favour of 
tho plaintiff, which sum was to bo s]>ent on 
tho purchase of a house and that this gift is 
not a si>ecific but a demonstrative gift and 
the direction that it was to bo paid out of a 
s]>ecified fund does not make the gift a spe¬ 
cific one. 

There will, therefore, be a direction that 
defendant 1 will provido out of tho assets of 
the testator in his hands a sum of Rs. 12,000. 
Learned counsel on behalf of tho plaintiff, 
who is a minor, states that tho houso which 
was purchased for Rs. 10,000 can be given to 1 
tho plaintiff, subject to the approval of the 
Court, in respect of the legacy of Rs. 12,000. 
The learned Administrator-General for de¬ 
fendant 1 tells me, and I accept it, that this 
house, although Rs. 10,000 was paid for it, in 
fact it is worth Rs. 12,000 and indeed even 
more than that. Defendant l will therefore 
take the necessary steps to place this houso 
in the name of tho plaintiff and tho income 
thereof will be paid to him or to his guar¬ 
dian as the case may be. No other order is 
necessary save that tho costs of all parties 
will bo paid out of the assets. 1 fix the plain¬ 
tiff’s costs at Rs. 350 including all out fees and 
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0 expenses, defendant 2’s at Rs. 175 and for 
defendant 3 I iix the guardian’s fee at Rs. 125 
and Rs. 75 to the Administrator-General. 
Prayer 4 of the originating summons seeks 
for a direction from the Court regarding the 
disposal of some jewellery. This jewellery is 
now the subject-matter of a suit in the City 
Civil Court, and it is unnecessary to dispose 
of this matter now. The abandonment by 
the plaintiff of the relief in respect of this 
jewellery is in no way to prejudice his rights, 
if any, in regard to it. 

C.R.K./k.S. Order accordingly. 

~~ 

h * (29) A. I. R. 1942 Madras 19 

LEAcn C. J. and Chandrasekhara 

Ayyar J. 

Nallappa Goundan — Petitioner 

v. 

Chinnammal — Complainant. 

Criminal Revn. Case No. 1G3 and Criminal 
Revn. Petn. No. 156 of 1941, Decided on ‘2nd 
September 1941, to revise judgment of Sessions 
Court, Trichinopoly Division, D/- 18th September 
1940. 

* Criminal P. C. (1898), S. 195 —Complaint 
of defamation based on evidence in Court — 
Complaint by Court or its sanction Is not 
necessary — Complaint by defamed lies under 
Penal Code: (1939) 1MLJ 41‘2=(*39) 26 A I R 
C 1939 Mad 368=181 I C 86 ; (1939) 1 M L J 614= 
(’39) 26 AIR 1939 Mad 493=183 I C 179 and 1940 
M W N 867, OVERRULED. 

The provisions of S. 195, Criminal P. C., do not 
apply to defamation. A person who is defamed by 
a witness when in the witness-box is at liberty to 
file a complaint against his defamer under the 
provisions of the Penal Code. When such a right 
exists it can only be taken away by an express 
statutory provision to that effect. There is nothing 
in S. 195, Criminal P. C., or in any other part of 
that Code, or in any other enactment which takes 
away this right: (’26) 13 AIR 1926 Mad 906 (FB) 
and 1 Weir 585, Rel. on; (’36) 23 AIR 1936 Mud 
69, Expl.; 1933 M W N 1263. Approved; (1939) 1 
M Ij J 412=C39) 2G AIR 1939 Mad 368=181 I C 
86 ; (1939) 1 M I, J 614=('39) 26 AIR 1939 Mad 
493=183 I C 179 and 1940 M W N 867, OVER- 
' a RULED; Case law referred. (p 2On] 

C. Gopalaswamy — for Petitioner. 

Public Prosecutor — for the Crown. 

Leach C. J. — The petitioner was con¬ 
victed by the Joint Magistrate of Karur 
under S.500, Penal Code, for the defamation 
of his wife. He was ordered to pay a fine of 
Rs. 100 and in default of payment to undergo 
simple imprisonment for three months. Tho 
defamatory words had been uttered by tho 
petitioner when giving evidence in support 
of a complaint tiled by him to the effect 
that his wife had been guilty of theft. In 
the course of his evidence in support of tho 
complaint he accused his wife of unchastity. 


They had quarrelled and she was living 
separately but in the same building. Tho C 
conviction of the petitioner was confirmed 
by the Sessions Judge of Trichinopoly on 
appeal. The petitioner now asks this Court 
to set aside the conviction on the ground 
that a complaint of defamation which is 
based on a statement in Court can only be 
filed by the Court in which the statement 
was made. There are conflicting decisions of 
this Court on the question. In three cases 
Lakshmana Rao J. has expressed the opinion 
that the complaint must be filed by the 
Court, while Burn J. has expressed an opi¬ 
nion to iho contrary. 

The first of the decisions by Lakshmana f 
Rao J. was given in 1939 M W N 192. 1 In that 
case the petitioner charged the son-in-law of 
the respondent with theft of certain docu¬ 
ments and records and in an affidavit filed 
in support of an application for a search 
warrant stated that some of the articles had 
been secreted in the house of the respondent. 

A search warrant was issued and in accord¬ 
ance with this authority the respondent's 
house was searched. Nothing was however 
found there and the son-in-law was ulti¬ 
mately discharged. The learned Judge con¬ 
sidered that as the complaint of defamation 
was founded on false evidence the offence g 
would fall within S. 193, Penal Code, and was 
only cognizable on a complaint by the Court. 

In support of his order Lakshmana Rao J. 
relied on the decision of this Court in 59 
Mad 1G5" to which reference will be made 
presently. The learned Judge expressed a 
similar opinion in 1939 M \V N 320 3 and in 
1940 M W N 667 * The opinion of Burn J. 
was stated in 1933 M w n 12G3 5 and is to be 
gathered from tho following excerpt from 
his judgment: 

The mere fact that the defamation is committed 
in,or in relation to, criminal proceedings in a Court 
is not a reason (or requiring the sanction of that 
Court or (or requiring that Court to prefer a com- /* 
plaint.The petitioner in this ease has com¬ 

plained of the acts which have, according to him, 
caused harm to his reputation ; he has no concern 

1. ('39) 26 AIK 1939 Mad 368 : 181 I C 86 : 40 
Cr L .1 512 : (1939) 1 M L J 412 : 1939 M \V N 

i 192, Shanmugiisundaram Pillai v. Municka Muda- 
liar. 

2. (’36) 23 AIR 1936 Mud 89 : 159 I C 833 : 37 
Cr L J 159 : 59 Mad 165 : 69 M L J 812, In re 
Appadurai Naitrnr. 

3. ('39) 26 AIR 1939 Mad 493 : 183 I C 179 * 40 
Cr I, J 757 : (1939) 1 M L J Oi l : 1939 M W N 
320, Gunaputi Asuri v. Kuppusami Asari. 

4. (’40) 1940 M W N 867 : (1940) 2 M L J 491, 
ltamaswaini Konar v. Nuchiar Arniniil. 

5. (*33) 1933 M W 'N 1263, Yerikntaramanjulu 
Chctti v. Kunniuh Chetti, 
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with the same acts in so far as they may have 
° constituted an offence against public justice. 

The provisions of s. 195, Criminal P. C. t 
do not apply to defamation. This Court has 
held in 49 Mad 723® that a person who is 
defamed by a witness when in the witness, 
box is at liberty to file a complaint against 
his detainer under the provisions of the 
Penal Code. When such a right exists it can 
only bo taken away by an express statutory 
provision to that effect. There is nothing in 
S. 195, Criminal P. C., or in any other part 
of that Code, or in any other enactment 
which takes away this right. 

We consider that an examination of the 
b judgment in 59 Mad 1G5 2 does not render real 
support for the opinion that when a person 
is defamed in evidence given in support of 
an offence which falls within the purview 
of S. 195, Criminal P. C., the Court in which 
tho defamation takes place must lay the 
complaint charging tho witness with defa¬ 
mation. In 59 Mad 1G5 2 tho facts were these: 
A civil Court had held that a promissory note 
had been fabricated and had dismissed the 
suit. Thereupon the defendant, without ask. 
ing the aid of tho civil Court, filed a com¬ 
plaint charging tho maker, the writer and the 
attestors of tho instrument with forgery, an 
c °ff° ncG falling in tho circumstances within 
the mischief of s. 195, Criminal P. C. On a 
preliminary objection being taken to tho 
effect that the maker of tho instrument could 
not, in view of the provisions of s. 195 (l) (c), 
Criminal P. C., bo charged, except on tho 
complaint of the Court, the complaint so far 
as tho maker was concerned was dismissed, 
but tho Magistrate proceeded with the charge 
against tho attesting witnesses. Madhavan 
Nair and Burn JJ. held this to bo wrong, 
and stated that parties should not bo allowed 
to evade tho provisions of s. 195 (l) (b). 
Criminal P. C., by filing a complaint under 
another provision of tho Penal Code if an 
d offence under S. 193 of that Code or of any 
other of its sections mentioned in s. 195 (l) (b), 
Criminal P. C., had been committed. In that 
case tho complaint was based on a forged 
instrument which had been given in evi¬ 
dence, and wo do not read the judgment as 
placing in tho same category a charge of 
defamation which is an entirely personal 
matter. That question was not under consi¬ 
deration. 

Wo consider that the opinion expressed 
by Burn J. in 1933 M w N 12G3 6 is preferable 

€•(■26) 13 AIR 1926 Mud 906 : 96 I C 978 -27 
Cr L J 1026 : 49 Mad 728 : 51 M L J 112 (KB) 
ruvengada v. Tripurasundari Ammnl. 


V. Ramaswami A, J, R. 

and it is to be remembered that Burn J. 
was a member of the Bench which decided ° 
59 Mad 1G5. 2 It is also in point to mention 
that the opinion of Burn J., in 1933 M w N 
12G3 J accords with a much earlier decision 
of this Court and one given by a Bench: 
see l weir 5S5. 7 There a Magistrate had held 
that the sanction of the Court was required 
to a proceeding for defamation in respect of 
a statement made in Court and as sanction 
had not been accorded dismissed the com¬ 
plaint filed by tho person alleged to have 
been defamed. The complainant applied to 
this Court to correct tho order in revision 
and this was done. In fact no attempt was 
made to support tho Magistrate’s order which / 
was described by this Court as being unten¬ 
able. It may be mentioned that opinions 
which have been expressed by other High 
Courts support the opinion of Burn J.: 'see 
48 cal 388,® I L R (1940) ALL 314,° I L R (1937) 
Nag 338 10 and I L R (1037) Nag 425. 11 Tho 
petition will bo dismissed. 

C.R.K./K.S. Petition dismissed. 

7. ( 89) 1 Weir 585, Krishna Rao v. Appasami 
Iyer. 

8. (*2U 8 AIR 1921 Cal 1 : 59 I C 143 : 22 Cr L J 
31 : 48 Cal 388 : 32 C L J 91 : 24 C W N 982 
(SB), Satisb Chandra v. Ram Dayal. 

9. (’40) 27 AIR 1940 All 246 : 188 I C 699 : I L R g 
(1940) All 314 : 1940 A L J 79 : 41 Cr L J 660, 
Mohamed Isa v. Nazim Hussain. 

10. (’36) 23 AIR 1936 Nag 241 : 166 I C 282 : 38 
Cr L J 189 : I L R (1937) Nag 338, Mt. Binia v. 
Emperor. 

11. (*37) 24 AIR 1937 Nap 138 : 169 I C 429 : 38 
Cr L J 775 : I L R (1937) Nag 425, Chotclal v. 
Phulchand. 
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Horwill J. 

Nainamalai Goundan and others — 

Petitioners 

v. 

Pamaswami Goundan — Respondent. h 

Criminal Rovn. Case No. 503 and Pctn. No. 474 
of 1941, Decided on 13th August 1911, to revise 
order of Sub-divisional First Class Magistrate, 
Namakkal, D/- 13th May 1941. 

Criminal P. C. (1898), S. 144—Sub-Magistrate 
refusing to pass order under S. 144 for want of 
sufficient grounds — Sub-divisional Magistrate 
in appeal can pass order under S. 144 if he con¬ 
siders it necessary on material before him. 

The Sub-divisional Magistrate in an appeal 
against tho order of tho Sub-Magistrato refusing to 
pass order under S. 144 on tho ground that there 
were no sufficient grounds, has ample power by 
reason of S. 144 (1) to pass the order under S. 144. 

If on the material available to him he considers an 
order under S. 144 to bo necessary, it is his duty 
to pass such order whether the material is gathered 
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by him or by the Sub-Magistrate is immaterial. 

■ [P 21 b, c ] 

N. Somasundaram — for Petitioners. 

K. E. Rajagopalacliari — for Respondent. 

Public Prosecutor — for the Crown. 

Facts — There was a petition for an 
order under S. 114, Criminal P. C., before the 
Stationary Sub-Magistrate who after enquiry 
as he did not find sufficient grounds refused 
to pass an order. The matter was taken 
up to the Sub-divisional Magistrate. Before 
the Sub-divisional Magistrate it was con¬ 
tended by the respondents there and the 
petitioners here in the revision petition that 
after the matter had been enquired into and 
l disposed off by a competent Court the Sub- 
divisional Magistrate had no jurisdiction to 
enquire into and pass an order in the same 
matter. The Sub-divisional Magistrate over¬ 
ruled the objection and proceeded with the 
enquiry. Against this order the present 
revision petition is filed. 

Order. — The Sub-divisional Magistrate 
had ample power under cl. (l) of S.'iil, Cri¬ 
minal P. C., to pass the order he did. The 
Sub-divisional Magistrate is responsible for 
preserving law and order within his juris¬ 
diction, and if on the material available to 
him he thinks that an order under S. 144, 
c Criminal P. C., is necessary, it is his duty 
to pass such an order. Whether the material 
is gathered by himself or by the Sub- 
Magistrate is irrelevant. The petition is 
dismissed. 

C.R.K./g.N. Petition dismissed. 
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Pandrang Row and King JJ. 

Kanrjati Mahanandi Iicddi — Appellant 

v. 

Panihalapati Venhatappa and another 

— Itespondents. 

d Appeal No. 93 of 1910, Decided on 8tli April 
1911, against order of District Court, Kurnool, D/- 
4th September 1939. 

(a) Contract — Maintenance and champerty 
— Suits on promissory note — Pending suits, 
plaintiff transferring entire amounts due in res¬ 
pect ol suits lor consideration to be paid within 
a few days of passing of decrees in suits_ De¬ 

crees passed — Transaction held completed one 
and valid. 

Where suits on promissory notes w«to pending, 
plaintiff executed a deed of transfer by which he 
assigned the entire amounts due in respect of the 
suits for a consideration to be paid within a f-\v 
days of the passing of the decrees in the suits. De¬ 
crees were passed in the suits : 

Held that there was a completed transaction nnd 
that it was valid : (1919) 3 K 15 171, ltd. mi. 

[ 1 ' 92 * ] 


* (b) Civil P. C. (1908), O. 21, R. 16 and Sec¬ 
tion 146 — Pending suits transfer of entire 6 
amounts due under them for consideration — 
Decrees passed—Assignee is entitled to execute 
decrees not under O. 21, R. 16 but under S. 146 
— O. 21, R. 16 held did not prohibit execution 
under Section 146. 

9 

Feruling suits on promissory notes, the plaintiff 
assigned the entire amounts due under the suits 
for a consideration. Decrees were passed and tho 
assignee sought to execute the decrees : 

Held that he could not execute the decrees under 
O. 21 f It. 10 as it did not apply to a case where 
there is no decree in existence at the time of the 
assignment : 17 M L J 391, Foil. [P 22 /] 

}Jeld further that he could execute them under 
S. 116 and that O. 21, It. 10 did not prohibit him. 
The words “save as otherwise provided by this 
Code 1 * in S. 14G should be liberally interpreted / 
as permitting application for execution of such 
decrees : (*21) S A I It 1921 Mad 599 (F 13), E.rpl 
and Rel. on. [P 23 a, c ] 

-V. Rnnganatha Sastri — for Appellant. 

K. Krishnnswami Ayyangar and K.S.Jayaram 

— for Respondents, 

King J. — Respondent l in this appeal 
was the plaintiff in two suits which carao 
finally to bo numbered as 0. S. No. 15 and 
O. S. No. 24 of 1033 on the file of the Sub- 
ordinate Judge of Kurnool. These were suits 
mainly, and in O. S. No. 15 wholly, for the 
recovery of money due on promissory notes. 
The claim in o. S. No. 15 was for Rs. 21,788 ; 
that in o. S. No. 24 for Rs. 4099. While these g 
suits were pending, respondent l on 1st Nov¬ 
ember 1937 executed a deed of transfer in 
favour of the present appellant. By this 
deed he assigned to the appellant ‘the entire 
amounts due in respect of the two suits’ for 
a consideration of Rs. 9000. The consideration 
was to be paid within 15 days of the passing 
of the decrees in the two suits, but in no case 
before a date in February 1938. It was also 
provided that if a decree were not granted 
in the more important suit (o. S. No. 15) pay¬ 
ment of the Rs. 8000 would not be due, and 
any payment which might actually have 
been mado should he refunded. On the same 
day (1st November 1937) appellant executed 1 
in favour of respondent 1 a promissory note 
for Rs. 8000 which was expressed as payable 
on demand. Decrees in the two suits were in 
duo course passed, that in O. S. No. ir» on 22nd 
September and that in O. S. 24 on 25th Nov¬ 
ember 1938. The sum of Rs. 9000 was not paid 
by the appellant within the 15 days stipu¬ 
lated, and has not yet been paid. On 9 th 
March 1939 respondent 1 sent a lawyer’s 
notice to the appellant repudiating the trans¬ 
fer on the ground of the nonpayment of tho 
consideration within the stipulated time. 

In April 1939 appellant applied under o. 21, 

R. io and s. l io, Civil P. C„ to execute tho 
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o decree in o. S. No. 15 . Tho judgment.debtor 
(respondent 2 ) remained ex parte but respon¬ 
dent l opposed his application. The learned 
District Judge of Kurnool held that appel¬ 
lant could not execute tho decree both be¬ 
cause respondent l did not in fact transfer 
the decree to him, and also because o. 21 , 
R. 1G and S. 146 gave him no right to do so. 
Against this order the present appeal has 
been hied. 

That the decree was in fact transferred by 
respondent l to appellant seems to us beyond 
all dispute. In tho deed respondent l says : 
“ I have this day transferred to you the en¬ 
tire amounts due in respect of the two 
b suits.” This language is appropriate only to 
a completed transaction, and the expression 
“sums due in respect of the suits” can mean 
only “sums decreed in the suits.” That this 
is so is made clear by a later passage in the 
deed where respondent l says: “The amounts 
due under the decrees in the said two suits 
are due to you only.” It is difficult to under, 
stand what exactly the learned Judge's find¬ 
ings are in this matter but he appears in 
some way to have convinced himself both 
that the deed docs not mean what it says 
and that it was not meant to bo acted upon. 
On tho former point he refers to discrepan- 
c cies between the deed and tho promissory 
note, but it is obvious from ihe references to 
tho promissory note in the deed that it is 
the deed which embodies the agreement be- 
tween the parties as to how tho promissory 
note is to be treated so that any discrepan- 
cies are of no importance. On the latter 
point the District Judge emphasizes the fact 
that after the decrees were passed appellant 
did not pay and respondent l did not do- 
mand payment of tho Rs. 8000 which was 
due : but this proves nothing whatever as to 
the intentions of the parties in November 
1937. This caso is merely another example 
j of the all too common practice of tho pur¬ 
chaser of property refusing to pay for it 
even though he enjoys or claims to enjoy it. 

I he learned Judge has also introduced into 
his judgment various irrelevant comparisons 
with the transactions of tho betting-ring, 
and has stigmatized the bargain between res¬ 
pondent 1 and appellant as undesirable spe¬ 
culation in tho result of litigation. Wo can 
see no justification for this criticism. The 
situation as disclosed by the documents is a 
simple one in which when the agreement 
was made no blame appears to us to attach 
to anyone. Respondent l was prepared to 
prosecute his suits, and obtain decrees but 
,n view of tho trouble and uncertainty in- 
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volved in realizing his money after the de. 
crces, he sold the right to execute them to the ° 
appellant for a sum which both men must J 
have thought to be reasonable and it is also 
reasonable that payment should bo postpon¬ 
ed until after the decrees were in fact granted. 
The case for respondent l at tho arguments 
before us was that the deed of 1st November 
1937 embodied not a completed transaction 
but only an agreement to transfer. As wo 
have already pointed out such a case is 
directly contrary to the plain terms of the 
document. That such a transaction as is 
embodied in the transfer deed is perfectly 
xalid is clear on the authority in ( 1912 ) 3 
K B 474 ‘ nn(1 this position has not been / 
challenged by the learned advocate for res¬ 
pondent l. 

The question then arises whether appel¬ 
lant as transferee of tho decree, has a right 
to execute it. It is contended first on his 
behalf that he can do so under 0. 21, R. ic. 
Much might perhaps bo said for this conten¬ 
tion wero the matter res integra, but it was 
decided as long ago as 190G in 17 M L J S91 2 
that tho language of S. 232 (the equivalent 
in the old Code of our present R. 1G) cannot 
be construed so as to apply to a caso where 
there was no decree in existence at the time 
of the assignment. Appellant's learned advo- g 
cate has not been able to show us that this 
interpretation has been overruled or dis- 
sented from in tho 35 years which have 
elapsed since it was given, or convince us 
that tho slight modifications in the present 
R. 1 G have any bearing upon it. We are not 
in these circumstances prepared to hold that 
the present appellant can execute this decree 
under R. in. 

Wo think, however, the appellant can 
undoubtedly execute the decree under tho 
provisions of s. mg. That section so far 
as it applies here, provides that "save as 
otherwise provided by this Code” where an 7 
application may bo made by any person; * 
that application may bo made by a person 
claiming under him. What then is tho 
meaning of ''save as otherwise provided by 
this Code.” According to the learned advo- 
cate for respondent 1 where the transferee 
of a decree desires to execute it definite pro. 
visions are laid down by R. 1 G; and therefore 
he can do so only if his case conforms to 
those provisions. Tho learned advocate for 
the appellant interprets the phrase moro 

1- (1912) 3 K 1$ 171: 81 L J K G 1081: 10G L T 
Glegg v. Bromley. 

2. COG) 17 M L .! 391: 2 M L T 197, Dasroor Vittal 
13bandari v. ltumachnndra. 


1942 


Madras 23 


In re Chenna Reddi ( Somayya J.) 


a liberally as permitting applications under 
S. 14G which do not conflict with the provi¬ 
sions of the Code. On these two diverse 
views we prefer to choose the latter, and 
indeed are bound to do so by virtue of the 
decision of a Full Bench of this Court 
reported in 44 Mad 919. 3 That was a case no 
doubt where a decree was already in exis¬ 
tence at the date of the transfer, but what 
was transferred was not in the words of R. 1 G, 
“the interest” of the decree-holder but a 
traction only of that interest. The learned 
Judges in 44 Mad 919 3 were inclined to hold 
that R. 1G might apply to the case before 
them, but they went further and held that 
~ even if it did not, the transferee must be 
permitted to execute it under S. 14G or per¬ 
haps even under S. 151 (vide the headnote 
and passages in particular on pp. 923, 924 
and 932). It is true that the learned Judges 
recognise that if R. 1G prohibits a particular 
application it cannot be made under S. 146 
or S. 151. The question then is “does R. 1G 
prohibit the present application?” Wo are 
unable to hold that merely because R. 1G has 
been interpreted as applying only to decrees 
in existence at the time of the transfer, it 
prohibits an application by a transferee who 
obtained tho transfer of a decree, a transfer 
c which is legally valid and is embodied in a 
written deed (as R. 1G requires) before the 
decree was actually passed. To permit exe¬ 
cution by such a transferee, in our opinion, 
in no way violates tho principles which are 
embodied in R. 1G or in o. 21 generally. The 
appellant here is the true owner of tho 
decree, and he has his written title deed, 
and that is all that tho law requires. 

The learned District Judge has not, in our 
opinion, correctly understood the ruling in 
41 Mad 919* and has relied upon the rulings 
of other High Courts. Though these were 
again cited before us, it is unnecessary to 
j examine them in detail, though we may 
point out that they all deal with the assign¬ 
ment of something more than a future decree. 
It cannot, therefore, he argued against the 
present appellant that tho terms of his as¬ 
signment deed would compel him to make 
an application under o. 22 , n. io. There is 
no case which lays down the proposition 
that a transferee to whom a future dccreo 
(and nothing else) has been expressly as¬ 
signed cannot execute it. But whatever tho 
Views of other lligli Courts may be, our 
own High Court has negatived tho proposi- 

3. (’21) HAIR 1921 Mad 599: G9 I C 337: 44 Mad 

919: 41 M LJ 31G (I’D), Muthiiih Chettinr v. 

Govindu I)o*s. 


tion that 0.21, R. 1G is all inclusive in this ^ 
matter and following the principles laid ' v 
down in 44 Mad 919, 3 we hold that the appel¬ 
lant is entitled to execute the present decree. 
The appeal is accordingly allowed and E. P. 
No. 23 of 1939 will bo restored to file and 
disposed of according to law. Respondent 1 
must pay tho appellant's costs here and in 
the Court below. 

C.R.k./k.s. Appeal allowed. 
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Somayya J. 

In re Pecram Chenna Reddi and others 

— Petitioners, f 

Civil Misc. Petns. Nos. 3269 and 3901 of 1941, 
Decided on 19th August 1941, for review of judg¬ 
ment of High Court in A. S. No. 344 of 1938, D/- 
20th January 1941. 

Practice—Review—Appeal heard by Bench— 
One of Judges absent at time of review applica¬ 
tion — Review should be disposed of by other 
Judge alone and not by another Bench. 

According to the invariable practice of the Mad¬ 
ras High Court, even in first appeals, the applica¬ 
tion for review is heard and decided only by the 
Judges who heard the appeal or wh$re one of them 
is absent by the other Judge sitting alone. It can¬ 
not be heard by another Bench : 16 Cal 788 ; 9 I C 
532 (Cal) and C. M. P. No. 516 of 1934, Bel. on. 

[P 23/i ; P 24d] 

V . Kachapestcara Iyer , P. V . Bajamannar and g 
K. Subba Bao — for Petitioners. 

Order. — It is argued that this applica¬ 
tion for review can bo heard only by a 
Bench as it relates to a decree in a first ap¬ 
peal. The point is directly covered by the 
decisions of tho Calcutta High Court in 
1 G cal 788 1 and 9 I c 532. 2 Both cases related 
to second appeals which were heard by two 
Judges as they used to be even in this Court 
till a few years ago. In the former case the 
Judges say this at pp. 792 and 793 : 

As I said just now, at the time this rule was re¬ 
turned Wilson J. had gone away on furlough and 
another gentleman had been appointed to perform 
his duties, and consequently, he had ceased to j t 
have any jurisdiction as a Judge of this Court for 
the time. He was not at the time attached to the 
Court, and consequently, Beverley J. was the only 
one of the Judges who heard the appeal who re¬ 
mained attached to the Court, and was, in my opi¬ 
nion, the only Judge who could be appointed to 
bear this application. So that, in our opinion, 
Beverley J. was quite right in deciding that he 
had jurisdiction to hear the matter, and was in 
fact tho only person who could hear it. That 
ground therefore fails. 

This is in accordance with tho invariable 
practice of this Court. Even, in first appeals 

1. (’89) 16 Cal 78S, Aubhoy Churn Mohunt v* 

Shamont Loch till Mohunt. 

2. (’ll) 9 I C 532 (Cal), Maksud Mahi v. Secretary 

of State. 




24 Madras 


Venkatachalamiah v. Venkatiah (Somayya J.) A. I. R. 


2 the application for review is heard and de¬ 
cided only by the Judges who heard the ap¬ 
peal or where one of them is absent by the 
other Judge sitting alone. Appeal No. 19G of 
1928 was decided by Reilly and Burn JJ. 
C. M. P. No. 51G of 1934 was filed for review 
of that decree. Burn J. ordered notice 
and directed that the review application 
should be posted before a Bench. It was 
accordingly posted before Burn and Moc- 
kett JJ. Apparently, it was then discovered 
that even after notice, the review petition 
should be disposed of by Burn J. alone. 
Then this order was passed on 7th Decem¬ 
ber 1939 : 

l .Adjourn this to some day next year 

when I have time to deal with it myself. This is 
not yet a matter for a Bench. 

Thereafter it was heard by Burn J. alone 
and disposed of finally on 30th January 1940. 
The application was dismissed on the merits. 
I hold that this application can bo heard by 
me. On the merits, I hold that there are no 
grounds for granting the review asked for. 
The petition is accordingly dismissed. 

C.R.K./K.S. Petition dismissed. 


c 
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Somayya J. 


Narayana Venkatachalamiah — 

Appellant 


v. 


Putika Venkatiah and others — 

Respondents. 

Second Appeal No. 1156 of 1938, Decided on 
14th August 1941, against decree of District Court, 
Cuddappab, in A. S. No. 55 of 1937. 

• Madras Co-operative Societies Act (6 of 
1932), S. 51 (1) (b) — Registrar or Arbitrator 
appointed by him is “Court" within S. 52, 
T. P. Act—Registrar’s or arbitrator's decision 
is “order" within S. 52, T. P. Act—Reference 
to Registrar in respect of immovable property 
under S. 51 (1) (b) — Mortgage pending refer¬ 
ence — S. 52, T. P. Act, applies. 

1 The word “Court" in S. 52. T. P. Act, is com¬ 
prehensive enough to include the Registrar or the 
arbitrator appointed by him under the Madras Act, 
6 of 1932 : (’34) 21 A I R 1934 Mad 40 and ('40) 
27 A I R 1910 Mad 932, Ilcl. on ; ('30) 17 A I R 
1930 Mad 8G9, Approved. (1' 25a] 

The decision of the Registrar or the arbitrator 
is an “order" within the meaning of S. 52, T. P. 
Act. Consequently a mortgage of immovable pro¬ 
perty subsequent to the reference in respect of the 
same to the Registrar under S. 51 (1) (b) is affected 
by the doctrine of lis pendens. [P 24/; P 25c//) 

A. C. Savipath Ai/i/angar and S. Krishnam- 
achan — for Appellant. 

Kastur\ Scshagxn lino — for Respondents. 

Judgment. — The plaintiff who is the 
appellant in this second appeal brought a 


suit for recovery of a sum of money due on 0 
a mortgage deed executed by Venkatayya 
defendant 1, in his favour on lith November 
1932. Defendant l had executed a mortgage 
of the items covered by the plaintiff's mort¬ 
gage and of some other items in favour of 
defendant 2 , the Co-operative Society, on 7th 
September 1927. There being some amount 
due on the mortgage in favour of defen¬ 
dant 2, proceedings were taken under the 
Madras Co-operative Societies Act of 1932. 

In terms of s. 51, cl. l (b) there being a dis¬ 
pute between the society and a member, the 
dispute was referred to the Registrar for de¬ 
cision. The Registrar referred the dispute 
for disposal to an arbitrator under s. 51, $ 
cl. ( 2 ) (c). The arbitrator gave his decision, 
which under s. 51, cl. (G) (b) is final and is 
not liable to be called in question in any 
civil or revenue Court. Thereafter the so¬ 
ciety itself purchased the property in exe¬ 
cution and subsequently transferred it to 
defendant 3. The plaintiff’s mortgage was 
executed after the dispute between defen¬ 
dants l and 2 was referred to the Registrar 
under S. 51, cl. (l) (b). The mortgage in 
favour of the plaintiff being subsequent to 
the reference to the Registrar under S.51 (l) 

(b), the question is whether such a transfer 
is affected by the doctrine of lis pendens. 0 
Section 52, T. P. Act, provides that : 

During the pendency in any Court having autho¬ 
rity in British India, or established beyond tho 
limits of British India by the Governor-General in 
Council, of any suit or proceeding which is not 
collusive and in which any right to immovable 
property is directly and specifically in question, 
the property cannot be transferred or otherwise 
dealt with by any party to the suit or proceeding 
so as to affect the rights of any other party thereto 
under any decree or order which may he mado 
therein, except under the authority of the Court, 
and on such terms as it may impose. 

It has been hold in a number of decisions 
of this Court that tho Registrar is a Court. 
This position is not seriously challenged. 

In A I R 1930 Mad 8G9 1 it was held that tho n 
Registrar was a Court for the purposes of 

S. 195, Criminal P. C. In A I R 1934 Mad 40 2 
it was bold that for the purposo of S. 52, 

T. P. Act, bo is a Court. So likewise in 
(1910) 2 MLJ 388. 3 It is argued by Mr. 
Sampath Iyengar, learned advocate for tho 

1. (’30) 17 A I R 1930 Mad 8G9 : 120 1C 72 : 32 
Cr I, J 219 : 59 M L J 229, Subbi Rcddi v. Em¬ 
peror. 

2. (’34) 21 A I It 1934 Mad 40 : 148 I C 1008 : 57 
Mad 420 : GG M L J 90, Velayuda Mudali v. Co- 
operative Rural Credit Society. 

3. (’40) 27 A I R 1940 Mad 932 : 193 I C 555 : 
(1940) 2 M L .1 3*8, Govinda Dalabbaratbi Co¬ 
operative Society v. A la pat i Ycnkfitnkrisbnayya. 
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a appellant, that the word “Court” in S. 52, 
T. P. Act, does not include a Registrar or 
i an arbitrator appointed by the Registrar 
under the provisions of the Madras Co¬ 
operative Societies Act, 1932. The word 
“Court” as mentioned in S. 52 appears to 
mo to be comprehensive enough to include 
the Registrar or the arbitrator appointed by 
him under the Act. Reference was made to 
S. 57B of the Act (G of 1932), but that section 
has no application because it enacts that for 
certain purposes the Registrar or any person 
empowered by him in that behalf shall be a 
• civil Court for the purpose of Art. 1 S 2 of 
Sell. 1, Limitation Act, 1903, which provides 
h for execution of decrees of civil Courts. The 
amendment itself was rendered necessary by 
a decision of Cornish J. in 70 MLJ 31, 1 
which held that the Registrar was not a 
civil Court for the purposes of Art. 182, 
Limitation Act. We are not now concerned 
with the question whether the Registrar is a 
civil Court, but whether ho is a Court under 
8. 52, T. P. Act. The decision of Walsh J. 
in a I R 1934 Mad 40 2 is a decision directly 
in point. That was a decision that the 
Registrar or the authority appointed by him 
was a Court for the purpose of S. 52, T. P. 
Act. I entirely agree with that decision, 
c Then it is said that S. 52 refers to a decreo 
or order and that the decision of the Regis- 
trar or the arbitrator is not a decreo or 
order. Here the word “order” is used in 
general terms. In this case we have an order 
passed in a proceeding in a Court and, there¬ 
fore, this argument has no force. A refer¬ 
ence to the Registrar under s. 51, cl. (l) (b), 
Madras Act, G of 1932, and the proceedings 
taken thereafter are all substitutes for a 
suit in a civil Court. A more speedy and 
effective remedy is given by s. 51. cl. (l) and 
the sections following. But for 3 . 51 of the 
Act (G of 1932) a suit would have been filed 
,/ * n tho civil Court and clearly the doctrine 
of lis pendens would have applied. Any per¬ 
son who takes a mortgage or other aliena¬ 
tion subsequent to the institution of a suit 
or other proceeding cannot say that he is not 
bound by the decree or order passed in it. 
In this case, the proceedings under S. 51, 
Madras Act, G of 1932, being a substitute for 
a suit in the civil Court, it is obvious that 
reason requires that the same result would 
follow. Otherwise, there will be no finality 
to a decision of the arbitrator or the Regis¬ 
trar even though such decision was in a 

4. (’30) 23 A I U 1930 Mn.l 150 : ICO I C 520:59 

Mad 257 : (0 M I, .1 31, Alidul Rii7.ul; Sahib v. 

Kilpatti Co-operative Society. 


proceeding in which a right to immovable c 
property was specifically raised and decided. 

A right to immovable property being direct¬ 
ly in question, the alienation made in favour 
of tho plaintiff cannot prevail over the rights 
obtained under the decision of the Registrar. 
'Dio property was subsequently sold as the 
plaintiff did not care to redeem or to pay 
up the amount adjudged by the Registrar or 
by the arbitrator appointed by him and tho 
same was purchased by defendant 2 and sold 
later on to defendant 3. These proceedings 
are binding on the plaintiff and bis suit was. 
therefore, rightly dismissed. The second 
appeal is dismissed with costs. Leave to 
appeal is refused. / 

C.R.K./g.N. Appeal dismissed. 
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Lakshmana Rao J. 

In re Vallabharcddi Hamireddy a)id 
another — Petitioners. 

Criminal Revn. Case No. 41G and Criminal Revn. 
rein. No. 402 of 1940. Decided on 4th October 
1910, to revise order of Sub-Divisional Magistrate, 
Narasaraopet, in C. A. No. 22 of 1940. 

Madras Forest Act (5 of 1882), S. 56 — Pre¬ 
sumption under. 

The presumption under S. 5G is expressly res¬ 
tricted to proceedings taken under the Act or in ^ 
consequence of anything done under the Act. Con¬ 
sequently, in theabsence of evidence that the timber 
was stolen from any reserve forest no presumption 
under S. 5G can be drawn. [p 

P. Liasi Rcddi — for Petitioners. 

Public Prosecutor — for the Crown. 

FACTS. —The offence the petitioners were 
charged with is that four Yepi pillars alleg¬ 
ed to have been stolon from the reserve 
forest were found in the cattle shed of ac¬ 
cused 1 . The defence was that the said pillars 
were purchased by accused 2 's father about 
ten years back. It was also urged that there 
was no evidence to prove that the said pillars 
were stolen property. The lower Court rely- 
ing on the presumption to be drawn in Sec. 

5 G, Forest Act, held that tho burden of 
proving the contrary rested on the peti¬ 
tioners and finding the defence evidence un¬ 
reliable confirmed the conviction of the 
petitioners under s. ill, Penal Cede. Against 
this conviction the present revision is filed. 

Order. — Tho presumption under s. 5 G, 
Madras Forest Act, (Acts of i8s_>), is expressly 
restricted to proceedings taken under that 
Act or in consequence of anything done 
under that Act, and there is no evidence in 
this case that the timber in question was 
stolen from any reserve forest. The comic- 
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tion of the petitioners under S. 411, Penal 
Code, is therefore set aside and the fines if 
levied will be refunded. 

C.R.K./G.N. Conviction set aside. 
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Leacii C. J. and Chandrasekhara 

Ayyar J. 


Subbaraya Chcttiar — Petitioner 

v. 

Debt Conciliation Board, Cuddalore, 
South Arcot District and others — 

Bespondents. 

Civil Misc. Fetn. No. 1548 of 1941, Decided on 
21st August 1941, to issue a writ of certiorari. 

Madras Debt Conciliation Act - (11 of 1936), 
Ss. 7, 17—Application in compliance with Ss. 5 
and 6 — Board has no power to dismiss it under 
S. 7 — If no settlement has been reached within 
12 months it must be dismissed under S. 17. 

Where a petition has complied with the pro¬ 
visions of Ss. 5 and 6, the Board has no power 
to reject it under S. 7. It must dismiss the petition 
under S. 17 if no settlement has been arrived at 
before the expiration of 12 months contemplated 
in S. 17. [P 26/* ; 1* 27a,b) 


T. M. Krishnasicami Ayyar and A. Balasubra- 
mania Iyer — for Petitioner. 

Government 1'lcadcr, S. Pancliapagcsa Sastri 
and T. E. Iiamabhadra Chariar — 

for Respondents. 

t Leach C. J. — This is an application for 
tho issue of a writ of certiorari for the pur¬ 
poses of quashing an order of the Debt Con¬ 
ciliation Board, Cuddalore. The record shows 
that the order complained of has been passed 
without jurisdiction and the application will 
be granted. On 18th September 1939 the deb¬ 
tor-respondents filed a petition tinder s. 4, 
Madras Debt Conciliation Act, 1936, asking 
for the settlement of their debts. Section 5 
of the Act states that every application shall 
be in writing and shall be signed and veri¬ 
fied in the manner prescribed by the Civil 
Procedure Coflo for signing and verifying 
plaints. Section G sets out the particulars 
which a debtor must give in his application. 
If the application does not comply with tho 
requirements of S. 5 or s. G, s. 7 requires the 
Board to reject it. 

When an application has been accepted 
as complying with tho provisions of ss. 5 
and G the Board must by reason of S. 8 pass 
an order fixing a date and place for the hear¬ 
ing of the application, and notice of this 
order must be sent by registered post to the 
applicant and his creditors. Section 9 gives 
tho Board power to dismiss an application 
at any stage of tho proceedings if the Board 
does not consider it desirable or practicable 
to effect a settlement of debts or if in its 


opinion the applicant fails to pursue his ap¬ 
plication with due diligence or if it includes 0 
a claim which the Board considers is col¬ 
lusive and intended to defraud a creditor. 
Section 17 states that if no amicable settle¬ 
ment is arrived at under Sub-s. (l) of S. 14 
within 12 months from the date of the ap¬ 
plication under s. 4 the Board shall dismiss 
the application. There is no power to ex¬ 
tend the proceedings beyond 12 months. 

In this case the Board dismissed the peti¬ 
tion, which the debtor-respondents filed on 
18th September 1939 because of non-com¬ 
pliance with the provisions of S. G. The 
order dismissing the petition was passed on 
llth November 1939. A dismissal under S. 7 / 
does not preclude a debtor from filing a fresh 
application and this course being open the 
debtor-respondents adopted it five days 
later. The new petition was found to be in 
order and the Board took the steps which it 
was bound to take in view of the provisions 
of S. 8. The debtor-respondents obviously 
did not proceed to serve their creditors or the 
legal representatives of deceased credi¬ 
tors with due diligence. The creditor who 
has instituted the present proceedings alleges 
that tho debtor respondents did not do so 
because they intended to delay tho proceed¬ 
ings as far as they possibly could with the g 
object of being allowed to file a fresh peti¬ 
tion at the end of the 12 months. The peti¬ 
tioner is a secured creditor and has obtained 
a mortgage decrco against the debtor-res¬ 
pondents. Whether there is somo excuse to 
be found for their failure to servo the cre¬ 
ditors or whether they deliberately neglected 
to do so as tho result of a deep laid plot on 
their part matters not for the purpose of 
deciding tho application now beforo the 
Court. 

What is important here is that on 12 th 
November 1910 four days before tho expira¬ 
tion of the 12 months contemplated by S. 17 
the debtor respondents filed an application h 
asking the Board to dismiss their petition by 
an order purporting to bo passed under tho 
provisions of S. 7 of the Act and this tho 
Board did. There is no doubt that in taking 
this action the Board acted contrary to tho 
spirit and the letter of the Act. The second 
petition having complied with the provisions 
of Ss. 5 and C, tho Board had no power to 
reject it under S. 7 and its action in pur¬ 
porting to do so can only bo regarded as an 
ovasion of its statutory duty under S. 17. 
That section leaves no option to tho Board. 

If before the expiration of the 12 months no 
settlement has been arrived at the debtor a 
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a petition must, as already stated, be dismis¬ 
sed. It is common ground that a dismissal 
under S. 17 would have prevented another 
petition being filed. It may be that in some 
cases, especially where there is a largo num¬ 
ber of creditors and some of them die after 
the application has been filed, it is not pos¬ 
sible to comply within tho 12 months with 
all the Act contemplates, but that'is a de¬ 
fect in tho Act which the Court cannot 
remedy. Tho remedy lies with tho legis¬ 
lative authority. On other occasions this 
Court has had to point out defects in this 
Act. The omission to give a Hoard power to 
extend the proceedings beyond 12 months if 
k it considers it right and proper to do so, per¬ 
haps, adds another to the list of defects. The 
fact that the Board considered it to be equi¬ 
table to give tho debtor-respondents an 
opportunity of filing still another petition 
is, however, a matter which the Court can¬ 
not take into consideration. What the Court 
has to decide is whether tho Board had 
jurisdiction to dismiss the petition under S. 7 
of the Act in the circumstances of this case. 
Obviously it had not the jurisdiction. Conse¬ 
quently the Board’s order will be quashed. 

The result is that the petition will still 
bo regarded as being on the file and it will 
c be the duty of the Board to pass an order of 
dismissal under S. 17. The petitioner is en¬ 
titled to his costs which will be paid by the 
debtor-respondents. 

C.R.K./K.S. Petition alloiccd. 
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Krisiinaswami Ayyangar J. 

In re I\ D. Curtis, an insolvent — 

Applicant — Petitioner. 

Application No. 202 of 1911, in I. I*. No. 1-59 of 
193S, Decided on 4th August 1911. 

Presidency Towns Insolvency Act (1909), 
S. 60 — S. 60, Civil P. C., cannot be invoked to 
Ret rid ol appropriation of salary under S. 60, 
d Presidency Towns Insolvency Act. 

Section 60, Presidency Towns Insolvency Act, 
is not at nil concerned with attachments. When 
h Court makes an order under S. GO, Presidency 
towns Insolvency Act, appropriating the salary 
it does neither in fact nor in form direct the 
attachment of the property of the insolvent ; and 
consequently S. GO. C.%il P. C., cannot he invoked 
for the purpose of enabling the insolvent to get rid 
of an order for the appropriation of his salary 
under S. GO, Presidency Towns Insolvency Act. 

S. J. S. Fernandez — for Petitioner. ^ ^ 

Official Ashujncc m jerson. 

Order. — This is an application taken 
out by the insolvent for an order for tins 
following reliefs : (i) for an order to revoke 
the order attaching the insolvent’s salary ; 


(ii) for the refund of tho amounts of alloca¬ 
tion recovered beyond a total period of two 
years; and (ni» for tho suspension of tho 
allocation ordered for a month pending dis¬ 
posal of tho present application. The insol¬ 
vent in this case was by an order made by 
this Court in July 193s directed to pay an 
allocation of Rs. 2-7 which was subsequently 
increased hv an order dated 9th April 1910 
to Rs. 125. On 22nd October 1910 the alloca¬ 
tion was reduced to Its. too. These orders 
were duly communicated to the insolvent 
who has in all paid allocation for 31 months. 
Tho insolvent now applies for a revocation 
of the allocation order not by virtue of any 
provision contained in the Presidency Towns 
Insolvency Act, but under the provisions of 
s. GO, Civil P. C., relating to attachments. 
The applicant's learned counsel relies on 
S. GO(lMi) which fixes tho limit for the por- 
tion of the salary of a public officer or a 
servant of a railway company or local autho¬ 
rity, liable to he attached. There is a pro¬ 
viso to this clause which says that : 


e 


f 


Where the whole or any part of the portion of 
sucli salary liable to attachment has been under 
attachment, whether continuously or intermittently 
for a total period of 24 months, such portion shall 
he exempt from attachment until the expiry of a 
further period of 12 months and where such attach¬ 
ment has been made in execution of one and the q 
same decree, shall be finally exempt from attach¬ 
ment in execution of that decree. 


It is on this clause that the applicant re¬ 
lies in support of his contention. It is not 
however suggested that S. GO, Civil P. C., 
applies in terms to the present case. But it 
is argued that S. GO. Civil P. C., and S. GO, 
Presidency Towns Insolvency Act, must bo 
read together ; even doing so, I do not see 
how it helps. For s. GO, Presidency Towns 
Insolvency Act, is not at all concerned with 
attachments. Sub-section ( 2 ) under which 
the orders against the insolvent were made 
is concerned with the jurisdiction of the 
Court to make an order for the appropria- ^ 
tion of an insolvent’s salary and income to 
the extent to which it is liable to attach¬ 
ment in execution of a decree or of any por¬ 
tion thereof. When a Court makes an order 
under S. GO. it does neither in fact nor in 
form direct the attachment of the property 
of tho insolvent ; and I am unable to see 
how s. GO. Civil P. C., can be invoked for tho 
purpose of enabling tho applicant to get rid 
of a liability placed upon him by an order 
under s. go, Presidency Towns Insolvency 
Act. There is no justification for either 
prayer No. l or no. 2. Nor can I see any merit in 
prayer no. 3 . The insolvent has had all his 
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salary except the portion appropriated. I 
am not, therefore, satisfied that there should 
be any suspension of the order of allocation. 
The application is dismissed. Leave refused. 

C.B.K./g.N. Application dismissed. 
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Leacii C. J. and Chandrasekhara 

Ayyar J. 

Swaminatha Pillai — Appellant 

v. 

Krishna Padayachi and others — 

Bespondents. 

Letters Patent Appeal No. 30 of 19-10, Decided 
on 20th August 1911, against judgment and order 
of King J., in C. M. S. A. No. 251 of 1938, D/- 
17th September 19-10. 

(a) Civil P. C. (1908), O. 21, R. 16-Transfer of 
decree to benamidar of oneoi judgment-debtors 
— Decree cannot be executed against other 
judgment-debtor. 

A judgment-debtor is not entitled to do some, 
thing in the name of a dummy which the law docs 
not allow him to do in his own name. Therefore a 
judgment.debtor cannot get the decree transferred 
in his benamidni's name and seek to execute it 
against other judgment-debtor. (P 28/, < 7 ] 

(b) Second appeal—Finding of fact. 

A decision of the first appellate Court on a ques¬ 
tion of fact is binding in second appeal. [P 28</] 

(c) Transfer of Property Act (1882), S. 41 _ 

One of judgment-debtors paying off decree but 
getting it transferred to his benamidar—Decree 
bought from such benamidar for valuable con¬ 
sideration and in good faith—Principle of S. 41 
held applied and judgment-debtor held liable. 


himself was responsible) to defeat the pro¬ 
visions of R. 1 G of o. 2 l, Civil P. c. One ° 
Srinivasa Iyengar obtained a money decree 
against the appellant and one Idumban 
Chettiar. The appellant had become the 
surety for money owing by Idumban Chet¬ 
tiar and the decree was obtained in a suit 
filed to enforce repayment of the loan. In 
order to avoid execution proceedings being 
instituted against him, the appellant paid 
the decree-holder and naturally he desired 
to recover the amount from the principal 
debtor. Instead of adopting the proper 
course, which was to file a suit against 
Idumban Chettiar the appellant arranged 
with the decree-holder to transfer the decree / 
to one Murugesa Padayachi. The decree- 
holder, having been paid, raised no objection 
to this course. It has been established that 
Murugesa was acting as the benamidar for 
the appellant, who hoped that with the 
decree standing in the name of a stranger to 
the suit he would be able to execute it 
against Idumban Chettiar. Proviso 2 to R. 1 G 
of O. 21 , Civil P. C., states that where a 
decree for the payment of money against 
two or more persons has been transferred to 
one of them it shall not be executed against 
the others. As Murugesa was actually the 
appellants benamidar the transfer of they 
decree meant the transfer to the appellant 
himself. The appellant was not entitled to 
do something in the name of a dummy 
which the law does not allow him to do in 
his own name. 


One of the judgment.debtors paid the decree 
holder and got the decree transferred in his Iwnnmi 
dar’s name. The decree was bought from sucl 
benamidar by another for valuable consideratioi 
nnd in good faith and he took out execution a -ains 
the judgment-debtor : 

Held that the principle of S. -11 applied and tin 
judgment-debtor was liable: (1839) 113 E It 35 
hcL on. [p 29 1\ 

Held further tlmt oven assuming that the jiulg' 
ment-debtor’s action in obtaining a transfer of the 
decree in the name of benamidar was justifiable and 
that he could be regarded as an innocent party this 
would not help him because wherever one of twe 
innocent persons has to suffer by the act of a third 
person the person who has enabled thethird person 
to occasion the loss must sustain it. The judgment- 
debtor certainly allowed the benamidar to hold 
himself out as the holder of this decree and having 
done so he cannot be preferred to the purchaser 
who bought the decree for valuable consideration 
and in full good faith: (1787-94) 2 T It 03, Hcl. on. 

[p 29c] 

T. V. Muthukrishna Iyer — for Appellant. 

A. C. Sampatli Ayyangar —for Respondents. 

^ eac b C. J. — The question involved in 
this appeal is whether the appellant shall be 
allowed to profit by a scheme (for which he 


^ hile Murugesa was the ostensible owner 
of the decree he sold it to Krishna Padayachi, 
the respondent-. The respondent paid Us. 1000 
as the consideration. lie had no inkling of 
the appellant s claim and throughout acted 
iu good faith. At any rate, that is the effect 
of the finding of the first appellate Court 
and its decision on the question of fact is 
binding n|>on us. The respondent having 
become the transferee of the decree lie wished 
to execute it against the appellant and ac¬ 
cordingly instituted execution proceedings 
in the Court of the District Munsif of 
Kumbakonam. The District Munsif held 
that lie was not entitled to an order in exe¬ 
cution, but on appeal to the Subordinate 
Judge of Kumbakonam this decision was 
reversed. The appellant then appealed to 
this Court, but King J. agreed with the Sub¬ 
ordinate Judge and dismissed the appeal. 
The present appeal has been filed under the 
provisions of cl. 15 of the Letters Patent, 
the learned Judge having given the necessary 
certificate. 
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a Mr. T. V. Muthukrishna Iyer conceded 
that in obtaining a transfer of the decree in 
the name of Murugesa the appellant was 
guilty of what in law amounts to a fraud. 
His object was no doubt to escape the pay¬ 
ment of the court-fee which a suit to recover 
from the principal debtor would involve, 
but in view of the very emphatic provision 
contained in proviso 2 to It. 16 of O. 21 the 
appellant was clearly not entitled to do 
what ho endeavoured to do. Tho reason 
given by King J. for dismissing the appel¬ 
lant’s appeal was that he had allowed 
Murugesa to appear as tho owner of the de- 
^ cree and consequently the principle embodied 
in S. 41, T. P. Act, applied. That section only 
relates to immovable property, hut the prin¬ 
ciple has been applied whore moveable pro¬ 
perty has been sold to a bona fide purchaser 
for value by the ostensible owner. The 
learned Judge in the course of his judgment 
drew attention to the judgment in (1S30) 10 
A & E 90=113 E R 35 = 8 L J (NS) Q li 193. 1 
That the principle can be applied to move¬ 
able property as well as to immovable pro¬ 
perty cannot be doubted. In fact the 
principle is embodied in S.27, Sale of Goods 
Act. 

Even if it were to be assumed that the 
c appellant’s action in obtaining a transfer of 
the decree in the namo of Murugesa was 
justifiable and that ho can bo regarded as an 
innocent party this would not help the ap¬ 
pellant. The principle stated in (17S7-94) 2 
T R G3" at p. 70 would then apply. Wherever 
one of two innocent persons has to suffer by 
the act of a third person tho person who has 
enabled the third person to occasion tho loss 
must sustain it. The appellant certainly al¬ 
lowed Murugesa to hold himself out as tho 
holder of this decree and having done so ho 
cannot bo preferred to tho respondent who 
bought the decree for valuable consideration 
{ j and in full good faith. Tho appellant has 
only himself to blame for the position in 
which he finds himself. IIo could have 
avoided having to pay tho decretal amount 
twico over, as ho now has got to do, if ho 
had not attempted to get round tho provi¬ 
sions of o. 21 . it. ig. We consider that tho 
decision of King J. is in accordance with 
law and consequently this appeal must be 
dismissed with costs in favour of respon 
dent 1 . 


C.R.K./K.S. 


Appeal dismissed 


1. (1839) 10 A & E 90 : 2 1> & 1) 296 : 8 I, J 
Q 11 193 : SO UR 317 : 113 ER 35, Gie- v V 

2. (1787-91) 2 T R 03 : 1 H Ilk 357 : G East S 
U li 4 '25, Lickbarrow v. Mason. 
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IIappell J. 

sS *” ami Nadar — Petitioner 

v. 

Minor Pitchaimani Nadar by next 
friend, A. K. P. Chinna Nadar — 

Pcs pendent. 

Civil Revn. Petn. No. 1311 of 1938 (Second 
Appeal No. 7lG of 1938 converted into), Decided 
on 21th January 1911, to revise order of Dist. 
Court, Madura, 1)/- 11 iL> December 1937. 

Civil P. C. (1908), O. 41, R. 10— Order direc¬ 
ting security to be furnished in specified time— 
Security tendered within time — Order is com¬ 
plied with — Security tested after time fixed — 

It must be held to have been lurnished in time 
unless it is found insufficient. / 

An order directing security for costs to bo fur¬ 
nished within n specified time is complied with if 
the security is tendered before the period expired. 
Even if tho security tendered is tested after the 
time fixed and is found to be sufficient it must be 
held to have been furnished in time. If, however, 
the security is not found sutheient the order direc¬ 
ting security to be furnished within a specified time 
must be regarded as not complied with : 52 M L J 
(S N) 53, Itcl. on. (I» 30a, 6] 

It. Dcsihan — for Petitioner. 

P. N. Appustcami Ayyar — for Respondent. 

Order. — Tho petitioner was tho defen¬ 
dant in o. S. NO. 20 of 1930 on the file of tho 
District Munsif of Tirumangalam. The suit 
was decreed against him and he filed an ap- g 
peal in the Court of the District Judge of 
Madura. The respondent (plaintiff), however, 
filed an application asking that he should bo 
directed to furnish security for costs of the 
appeal and on this application the District 
Judge made an order by which he directed 
the petitioner to furnish security for costs 
and giving him four weeks, which expired 
on 3rd December, in which to furnish tho 
security adjourned the appeal for orders to 
4th December 1937. On 3rd December 1937 the 
petitioner did tender security and it appears 
that tho District Munsif of Tirumangalam 
adjourned tho question of testing the secu¬ 
rity until 15 th December. On llth December, ll 
however, tho District Judge rejected tho ap¬ 
peal on the ground that the security had not 
been furnished within the time prescribed. 

The contention advanced by the learned 
counsel for the petitioner is that tho order 
of the lower Court was complied with by 
tendering security on 3rd December, namely 
tho lust day of tho time allowed for furnish¬ 
ing security. The learned District Judge did 
not take this view but said that what is con¬ 
templated by an order granting time to fur¬ 
nish security is that tho security should bo 
furnished within tho period allowed by the 
Court, and that tho party should not have 
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a the time automatically extended by offering 
security on the last day and then saying that 
it should be tested later on. The only autho¬ 
rity to which I have been referred which 
directly bears on the point is a case decided 
by Jackson J., reported in 52 M L J (s N) 53. 
In that case Jackson J. held that an order 
granting time for furnishing security was 
complied with if the security was tendered 
before the period expired. In my opinion this 
is the correct view. There must be a specific 
date by which the security has to be fur¬ 
nished, and there will be no specific date if 
the person ordered to furnish security has to 
furnish it some unspecified time before the 
b expiration of the period fixed in order that 
it may be tested. I am of opinion therefore 
that the order of the learned District Judge 
rejecting the appeal must be set aside. The 
security tendered will be tested and if it is 
found to be sufficient it must be held to have 
been furnished in time. If however the secu¬ 
rity is not found sufficient, it would follow 
that the order of the District Judge had not 
been complied with, and it will then be ojien 
to the District Court to reject the appeal. 
The costs of this revision petition will abide 
the result of the appeal. 

C.R.K./G.N. Petition allowed. 
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Wadsworth J. 

Compalla China Ramamurti — Petitioner 

v. 

Pala Nukayya and another _ 


Respondents. 

Cml Reyn. Petn. No. 1051 of 1937, Decided on 
9th August 19-10 to revise decree of Dist. Munsif 
Coconnda, D/- 30th March 1937. 


Banker and Customer — Practice of bank 
when making claims against customer to allow 
credit for amount due by itself is no bar to suit 
by bank on its claim — Transferee of bank of 
d pronote by customer is not bound to allow set 
off of amount due from bank in absence of rule 
°r agreement between parties. 


The practice of a bank to give credit for th 
amounts due by itself when making claims again* 
its customers cannot bo a bar to a suit by the ban 
on its claim, leaving the client to plead n set of 
when there is a dispute ns to the amounts due fror 
each party In the absence of any rule binding th 
parties and of any agreement between the iiartie 
the transferee of a pronote in favour of the ban! 
by its customer is not bound to allow a set off of ai 

r^r° U n lU0 from bis trn »sferor : (1817-5G) 15G E 1 
oOG, Bel. on. (p 3lb 

C. Rama Ilao — for Petitioner. 

77. Vasiulcva Rao — for Respondents. 

Order.—Tho petitioner was the plaintifi 
in a suit for the balance due on a promissory 


note executed by defendant l as principal 
and by defendant 2 as surety in favour of a ° 
bank which transferred tho note to the 
plaintiff. The bank in question carried on 
chit funds and the liability arose out of the 
purchase of the pool of a chit by defendant l. 
As security for the payment of the balance 
of his instalments he executed the promis¬ 
sory note with defendant 2 as the surety. 
The bank stopped business before defendant l 
had completed the payment of tho instal¬ 
ments and he admittedly did not pay the 
instalments which fell due after the closure 
of the bank, which is now in the hands of a 
liquidator. Defendant 2 , surety for defen¬ 
dant l, had a claim against the bank for an / 
amount similar to the balance duo on the 
suit promissory note. An attempt was made 
to adjust the bank’s claim under the suit 
promissory note against defendant 2 ’s claim 
against the bank. But there was trouble 
owing to the fact that tho defendants were 
claiming to take into consideration as against 
the amount due under the promissory' notes, 
bonuses which they expected to get on each 
instalment but did not get because of the 
closure of the business. It is found as a fact 
that there was no adjustment of the con¬ 
flicting claims and that defendant 2 refused 
to take a transfer of tho promissory note, g 
I he promissory’ note was, therefore, trans¬ 
ferred to the plaintiff who according to the 
evidence was fully aware of all tho facts 
concerning these attempts to setoff tho two 
claims. Now, the lower Court has rejected 
the defence of a discharge by adjustment 
and has rejected the plea that tho trans¬ 
fer was unsupported by consideration. The 
learned District Munsif has however dis¬ 
missed tho suit on the ground that there 
was a practice of tho bank whereby when 
there were amounts duo from tho bank to 
tho customers and from tho customers to 
tho bank, the bank usually recovered only' 
tho balance after adjusting the sum duo from h 
it to them. Ho goes on to say that the plain- 
tifl knew of this practice and must therefore 
bo deemed to have taken tho transfer sub¬ 
ject to tho practice. 

It seems to me that this decision cannot 
bo supported. The case in (1847-5G) 15G E R 
5GG is authority for tho position that the 
endorsee of an overdue bill does not take it 
subject to claims arising out of collateral 
matters such as a set off and that tho en¬ 
dorsement of an overdue bill in order to 
defeat a prospective claim on a set off would 

1. (1847-5G) 15G E R 5GG, Oulda v. Harrison. 
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not amount to a fraud. It was pointed out, 
that the only circumstances in which tbo 
transferee of an overdue bill would be fixed 
with liability to allow a set off in respect of 
a claim due from the transferor, would be 
circumstances which would justify an infer- 
ence of an agreement to set off' by both 
parties, of which the transferee had notice. 
Now, quite clearly in the present case thero 
was no agreement to set off. The parties 
were quarrelling as to the figures and in 
consequence of this quarrel, an attempt to 
set off failed. Though the learned Judge 
talks of this practice of which the plaintiff 
had notice as one arising out of the rules of 
^ the bank, no such rule is discoverable in the 
copy exhibited in the case. All that appears 
to have been established is that it is usual 
for the bank to give credit for tho amounts 
due by itself when making claims against 
its customers. Put such a vague practice 
would surely not be a bar to a suit by tho 
bank on its claim, leaving tho client to 
plead a set off, when thero is a dispute as 
to the amounts due from each party. In the 
absence of any rule binding the parties and 
of any agreement between tho parties, it is 
difficult to see how the transferee can be 
held bound to allow a set off of an amount 
c due from his transferor. If there had been 
a genuine desire on tho part of the defen¬ 
dants to get all tho rights of tho parties 
adjusted in this suit, it would to my mind 
obviously have been desirable to ask that 
the liquidator of the bank be impleaded. 
The proper course having regard to the array 
of parties and tho materials available was 
to give to the plaintiff a decree for the amount 
claimed in the plaint and subsequent interest 
at G per cent, and to refer the defendants to 
separate proceedings to enforce their claims, 
if any, against the company. The revision 
petition is, therefore, allowed with costs and 
d there will be a decree against both the defen¬ 
dants for the amount claimed in the plaint 
witli interest at the contract rate till today 
and costs and subsequent interest at G per 
cent, per annum. 

C.R.k./g.n. Petition alloivcd. 
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IIOUWILL J. 

In re Pcrianna Mudali and others _ 

Petit toilers. 

Criminal Rcvn. Case No. 493 and Petn. No. 4G4 
of 1941, Decided on 6th August 1941, to revise 
order of Second Class Magistrate, Vellore, D/- 10th 
March 1941. 


Criminal P. C. (1898), S. 530 (p)—Magistrate 
trying person for offence less serious than £ 
actually committed — Effect of—High Court 
when will interfere— B t Deputy Tahsildar, find¬ 
ing that owner had no license for grazing goats 
in forest taking goats to cattle pound—On way 
IS meeting A and C owners of goats and their 
friend I)—A, C and D without disclosing fact of 
ownership volunteering to assist IS in taking 
goats to pound and leading him not to pound 
but to their own pen —JJ duly driving goats into 
pen and on subsequently discovering that en¬ 
closure into which he had driven goats was not 
cattle pound but owners’ private pen lodging 
complaint — A t C and I) charged under S. 417, 
Penal Code—Offence held did not fall under 
S. 420, Penal Code—Magistrate held could not 
be said to have clutched at jurisdiction. 

Where a Magistrate tries a person for an offence 
less serious than was actually committed, the High * 
Court will interfere only where the Magistrate had 
deliberately overlooked certain aggravating facts 
with a view to securing for himself jurisdiction 
over the offence. If the Magistrate really believed 
that the whole body of facts revealed to him con¬ 
stituted an offence triable by him, and he had in 
fact jurisdiction to try the lesser ofTcnce his pro¬ 
ceedings would be proper and the High Court would 
not interfere : 24 Mad G73 ; (’27) 14 A I II 1927 
Mad 307 ; (’2.5) 12 AIR 1925 Mad 3G7 and 2 Weir 
21, lid. on. [P 320 t Ji] 

C, a Deputy Tahsildar, finding that the owner of 
the goats grazing in the forest had no licence pro¬ 
ceeded to drive the goats to the cattle pound. On 
the way he met A and C the owners of the goats 
and their friend D. Without disclosing that A and 
C were owners of the goats they all told IS that they g 
would assist him in driving the goats to the pound 
and led him not to the pound but to their own pen. 

IS duly drove the goats into the pen and upon 
entering the village to inform the village Magis¬ 
trate, he was told that the enclosure into which he 
had driven the goats was not a cattle pound but a 
private pen of the owners of the goats. IS thereupon 
filed a complaint against A, C and D and in duo 
course the sub-Magistrate framed a charge against 
all the three accused under S. 417, Penal Code. 

It was contended on behalf of the accused that the 
offence actually committed was one under S. 420, 
Penal Code, which was punishable only by a First 
Class Magistrate and therefore the sub-Magistrate 
clutched at jurisdiction which he did not possess : 

Held th{it the offence did not fall under S. 420, 
Penal Code, and that there was no ground for 
believing that the Magistrate clutched at jurisdic- h 
tion in framing a charge under S. 417, Penal Code. 

[P 32/i ; P 33a] 

V. T. Iinngaswami Iyengar — for Petitioners. 

Public Prosecutor — for tho Crown. 

Order. —Tho prosecution case was that 
tho Deputy Tahsildar saw a number of goats 
grazing in the forest and that finding that 
the owner had no license for so grazing 
them, lie proceeded to drive them to the 
cattle pound. On the way, the Deputy 
Tahsildar was mot by accused l and 2, who 
are brothers and owners of the goats, and 
by accused 3. their friend. Without disclos¬ 
ing the fact that accused 1 and 2 were tho 
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a owners of the goats they told the Deputy 
Tahsildar that they would assist him in 
driving the goats to the pound: and they 
led him not to the pound but to their own 
pen. The Deputy Tahsildar duly drove the 
goats into the pen and upon entering the 
village to inform the village Magistrate, he 
was told that the enclosure into which he 
had driven the goats was not a cattle pound 
hut a private pen of the owners of the goats. 
The Deputy Tahisldar thereupon filed a 
complaint in the Court of the local Sub- 
Magistrate, and in due course a charge was 
framed against all the threo accused under 
Ss. 417 and 879, Penal Code. The case has 
7j not yet ended; but this revision petition was 
admitted because it was contended on behalf 
of the accused that the offence actually 
committed was one under Sec. 120, Penal 
Code, an offence punishable only by a First 
Class Magistrate. The leading case on the 
question as to the effect of trying persons 
for an offence less serious than was actually 
committed is to be found in 24 Mad 675 1 a 
decision of a Bench of this Court. The 
argument of the learned advocate for the 
petitioners is that the act of the Magistrate, 
whether the framing of the charge for a 
lesser oftence was deliberate or not, makes 
c his proceedings void; because s. 530 (p), 
Criminal P. C., says that if any Magistrate, 
not being empowered by law in this behalf, 
trios an offender, tho proceedings shall be 
void. \\ hat that really means is pointed out 
in the case above referred to in these words: 

Tlie meaning of this is that if a Magistrate tries 
nn oiTemler for an oll. nce lieyond bis jurisdiction 
lus proceedings shall he void. In tho present case 
the Deputy Magistrate did not trv accused for an 
offence beyond his jurisdiction. He tried him for 
an offence punishable under S. 193, Penal Code 

i.e., for an offence triable by a First Class Magis! 
tratc and therefore within his jurisdiction. His pro¬ 
ceedings therefore were not void and tho Sessions 
.fudge was wrong in treating them as void. Where 
the facts disclose an oflencc within the jurisdiction 
n of the Magistrate it seems to us a complete fallacy 
to say he is not empowered by law to try the person 
charged for tho offence which is within his juris- 
diction because the same facts disclose a more 
serious offence which is lieyond his jurisdiction. He 
is expressly so empowered. Whether in doing so lie 
adopts a proper course is another question. No doubt 
it is improper on the part of a Magistrate to inten- 
ignore circumstances of aggravation which 
rhow that an offence beyond his jurisdiction was in 
fact committed ns well as an offence within his 
jurisdiction. . ... It would also, in our opinion, he 
open to the revising and appellate authorities to set 
aside the Magistrate’s proceedings and ordera fresh 
trial, if such a course was required in tho interests 
of justice but not otherwise ; and the reason for set- 

1 - (’ 01 ) 21 Mad C75 : 2 Weir 699, Emperor v 
Ayynn. 


ting them aside would be, not that they were void 
ab initio, but because they were improper and the 8 
interests of justice required them to be set aside. 

A similar question came up before Jack- 
son J. in 25 M L W SG. 2 Tho learned Judge 
draws from 24 Mad G75 1 the following pro¬ 
position : if a Magistrate entirely overlooks 
some fact which would carry the case beyond 
his jurisdiction and tries the accused for a 
lesser offence, he is not held to have acted 
without jurisdiction. The question whether 
lie has or lias not entirely overlooked tho 
circumstances would bo one of fact. If, on 
the other hand, he does not overlook tho 
circumstance, but after his attention has 
been drawn to it he deliberately ignores it, f 
his proceedings would be improper, though 
not void. Yenkatasubba Rao J. in 20 M L w 
919 3 does not refer to 24 Mad G75, 1 but his 
attention was drawn to 2 weir 21 * which was 
a case where the Magistrate had charged an 
accused under s. 417, Tonal Code, although 
the offence committed was one punishable 
under S. 420, Penal Code. In this case it was 
laid down that as the accused had committed 
an offence under S. 417 as well as under S. 420 
ho could ho legally convicted of both and 
therefore the conviction of tho minor offenco 
was not absolutely illegal. But the learned 
Judges added : 

Hut tho doctrine that no tribunal can properly ^ 
clutch jurisdiction by intentionally ignoring facts 
aggravation which make the offence really cogni- 1 
zable only by a higher tribunal still holds good, 
and where the accused has himself objected to tho 
jurisdiction.it is possible that the High Court would 
feel itself bound to interfere. 

Yenkatasubba Rao J. who was dealing 
with a very similar question, followed that 
authority. It will therefore appear from tho 
above decisions that whether or not tho High 
Court should interfere would depend upon 
whether tho Magistrate had deliberately 
overlooked certain aggravating facts with a 
view to securing for himself jurisdiction over 
the offenco. If tho Sub-Magistrato really be- . 
lioved that the whole body of facts revealed 
to him constituted an offenco triable by him, 
and he had in fact jurisdiction to try tho 
lesser offenco, his proceedings would bo 
proper and tho High Court would not inter¬ 
fere. On the facts of tho present case, I am 
inclined to think that tho accused would not 
have lieen guilty of nn offenco punishablo 
under S. 120, Penal Code; for, even after tho 

2. (’27) 14 AID 1927 Mad 307 : 99 I C 596 : 28 
Cr L J 101 : 25 M L W 8G, Kattuva Howther v. 
Suppan Asari. 

3. (’25) 12 AIK 1925 Mad 367: 82 IC 57: 23 Cr L I 
1193 : 20 M L W 919, Hangayya v. Somappa. 

4. 2 Weir 21, High Court proceedings 2Gth October 
1885, No. 517. 
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% tahsildar had driven the goats into the pen 
of the accused, he still retained control over 
them; and he would lose that control only if 
the accused did some act which would have 
prevented the tahsildar from removing them 
again if he had so wished. Whether that 
view is correct or not, I do not think that 
there is any ground here for believing that 
the Sub-Magistrate clutched at jurisdiction. 

The learned advocate for the petitioners 
points out that the fact that the accused were 
also charged with theft indicates that both 
the prosecution and the Sub-Magistrate seem¬ 
ed to have realized that there was a consti¬ 
tuent in the offence which was rather moro 
J than was required for a chargo under S. 417— 
a constituent which showed that the tahsil¬ 
dar had parted with possession in favour of 
the accused because of the deceit that had 
been practised on him. On the facts as nar- 
rated to me by the learned advocate for tho 
petitioners, it is difficult to see how there 
was an offence of theft. There might have 
been, if tho accused afterwards took the goats 
away to some other place without the tahsil- 
dar's permission — or perhaps if they had 
prevented the tahsildar from having access 
to the goats. Tho evidence however is not 
before me; and so I do not wish to express 
c any opinion as to whether tho offence of 
theft was committed or not. If there was, it 
was probably not a part of tho same transac¬ 
tion which led to the offence of cheating. 
On the facts before me, I am not prepared 
to say that the Magistrate is wrong or that 
any interference is called for from this Court. 
Tho petition is accordingly dismissed. 

C.R.k./g.N. Petition dismissed. 
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Burn J. 

In re Dabbala Koricha Nagadn an 
another — Appellants. 

Cnmimn Appeal No. 353 of 1941, Decided o 
. h August 1911, against order of Court of Sc 
fcion, Anuntapnr Division, in C. C. No. 10 of 1911 

Criminal Tribes Act (1924), S. 23 (1) _ Ac 
conltonn °* ?‘ l . ,0r 7 previou 

Section 2? ( 7 ). ,S rC330n l ° CODtrar y wUhi 

1 lie fact that the accused has been out of iail fc 
at least seven years after bis last conviction ma 
very well be considered to ho a reason to the co, 
trnry under S. 23 (1) and hence the minimui 
sentence of seven years is not called for • poo\ ^ 
A I It 1929 Mad 811, Itcl. on. ' ([l ' 33l 

Public Prosecutor — for the Crown. 

Judgment. — Theso two appellants ha\ 
boon convicted of offences under ss. 457 an 
3 “ 0 . Benal (’ode. They were tried by jut 

lOi.t M 1 . *4 
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and the verdict of the jury was unanimous. e 
So far as appellant 2 is concerned his appeal 
was dismissed summarily under S. 421, Cri¬ 
minal P. C. The case of appellant 1 alone 
comes up for consideration because of the 
sentence of seven years’ rigorous imprison¬ 
ment passed upon him. 

There is no allegation of misdirection and 
tho chargo to tho jury shows no signs of 
misdirection. There is therefore no appeal 
on the facts. Tho sentence of seven years’ 
rigorous imprisonment lias been passed by 
the learned Sessions Judge, because appel¬ 
lant 1 was a member of a criminal tribe who 
had been previously convicted of one of the j 
offences specified in Sell. 1 appended to the 
Criminal Tribes Act. It was therefore obli¬ 
gatory upon the learned Sessions Judge 
under s. 23 ( 1 ) (a), Criminal Tribes Act, to 
pass a sentence of imprisonment for a term 
of not less than seven years. The learned 
Judge, however, has apparently overlooked 
the provision in S. 23 (l) that these minimum 
sentences are to bo imposed “in tho absenco 
of special reasons to the contrary which shall 
bo stated in tho judgment of the Court.” 
The learned Sessions Judge has not stated 
that there were no special reasons to tho 
contrary in this case. Now we find that the 
last conviction of appellant l was in C. G. 1 
No. 148 of 1933 on the file of the Stationary 
Sub.Magistrate, Tadpatri, when ho was con- 
vie ted of house breaking and theft and sent- 
cnced to rigorous imprisonment for six 
months. From that it is clear that appel¬ 
lant l had been out of jail for at least seven 
years after his last conviction and that may 
very well be considered to bo a reason to tho 
contrary under S. 23 ( 1 ); vide tho decision in 
•53 Mad eo. 1 Taking this view I sot aside tho 
sentence of seven years’ rigorous imprison- 
ment passed upon appellant 1 and sentence 
him instead to rigorous imprisonment for 
two years. The amount of property stolen ; 4 
was not worth more than Rs. 17 and no 
serious injury was inflicted by appellant l 
though it is said that lie used a stick and 
therefore he deserves a severer punishment 
than appellant 2 . 

C.R.K./k.S, Sentence reduced. 


1. (’29) 1G A I R 1929 Mad 841 : 122 I C G55 : 31 
Cr L .1 4.5 4 : 53 Mud 80 : 57 M L J 743, I 11 re 
Karuppa Tcvan. 
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Wadsworth and Batanjali Sastri JJ. 

A. B. .V. T. T. Muthukaruppan Chet - 
liar — Appellant 

v. 

S. P. L. Suhliali Chettiar and another — 

Respondents. 

Appeal No. 22 of 1939, Decided on 29th August 
1941, against decree of Sub-Judge, Devakottai, D/- 
19th October 1938. 

Madras Agriculturists Relief Act (4 of 1938), 
Ss. 4 (d) t 8 and 9 — Mortgage debt on security 
of municipal house alone existing on 1st Octo¬ 
ber 1937 — Preliminary mortgage decree to en¬ 
force aforesaid debt also existing when Act 
came into force — Addition of security of agri¬ 
cultural lands after Act cannot create retro¬ 
spectively debt contracted on security of property 
other than municipal house property so as to 
exclude Section 4 (d). 

When on 1st October 1937 there was a mortgage 
debt contracted on the security of municipal houso 
property alone and also n preliminary mortgage 
decree for enforcing that debt on 22nd March 1938 
when the Act came into force, any addition of 
security of agricultural lands at a date after the 
Act came into force cannot have the effect of re¬ 
trospectively creating a debt contracted on the 
security of property other than municipal house 
property so as to bring into force Ss. 7 and 8 of the 
Act and to exclude S. 4 (d). [p 347*3 

K. Rajah Ayyar and N. G. Krishna Ayyan gar 

— for Appellant. 

R . Gopalaswamy Ayyangar — for Respondents. 

Wadsworth J. — This appeal arises out 
of an application by the appellant to scale 
down a preliminary decree on a mortgage. 
The mortgage in cpiestion was originally 
contracted on 5th January 1931 on the secu¬ 
rity of house property situated within a 
municipality. The suit was filed on the mort¬ 
gage in 1937, resulting in a preliminary decreo 
dated 20th February 1938 and it is that pre¬ 
liminary decree which the appellant sought 
to scale down under s. 19 of the Act. In 1938 
the decree-holder, not being satisfied with 
“ the security given under the mortgage, filed 
two applications: one for the appointment 
of a receiver and the other for the attach¬ 
ment of certain agricultural lands belonging 
to the judgment-debtor. By way of defence 
to these applications the judgment-debtor 
came forward with an offer to give the 
agricultural lands, of which attachment 
was claimed, as additional security for the 
amount of the debt. This offer was accepted 
and on the execution of a bond (Ex. D) dated 
28rd July 1938, both the receiver application 
and the attachment application were dis¬ 
missed. The contention upon which the 
application under 8.19 is based is that by 


reason of the terms of Ex. D the mortgage 
debt, in respect of which the preliminary ° 
decree has been passed, becomes a debt con¬ 
tracted not only on house property within 
a municipality but also on the security of 
agricultural property so as to rule out the 
exception in s. 4 (d) of the Act. The security 
bond (Ex. D) provides that 

the mortgagor has agreed to give the said property 
as security along with the property originally mort¬ 
gaged for the amount of the said decree. The 
mortgagor hereby mortgages to the mortgagee the 
undermentioned property as additional security for 
the debt under the said decree. 

There is also a clause empowering the 
mortgagee to realize the entire debt not only f 
out of the original hypotheca but also out ' 
of the additional security and prescribing 
that the additional security is liable to be 
sold in execution of the decreo through Court 
in the same manner as the property men¬ 
tioned in the decree. No doubt the effect of 
this bond is to give to the decree-holder a 
right to execute his decree against both sets 
of property in any order he pleases in res¬ 
pect of the whole amount of the decree. But 
wo cannot see in this bond any contract 
whereby the parties agree that the mortgage 
debt shall be deemed to have been secured 
on both sets of properties with effect from 
the date of the original contract. Nor do wo 9 
see in the bond any agreement whereby the 
additional security shall be deemed to bo 
part of the hypotheca covered by the preli¬ 
minary decree. The truth is that when Act 
4 of 1938 came into force on 22nd March 193S, 
there was in existence a preliminary decreo 
for the enforcement of a mortgage secured 
on a municipal house property alone. On 1st 
October 1937 the date on which under S. 8 
the outstanding intorest is to bo cancelled, 
there was also a debt contracted on the seen- 
rity of house property alone. By the terms 
of s. 4 (d) of the Act such a debt is excluded 
from the operation of the Act. It is difficult h 
to see how any addition of security at a date 
after tho Act came into force can have re- 
trospectively created a debt contracted on 
the security of property other than municipal 
house property so as to bring into force ss. 7 
and 8 of the Act and to exclude S. 4 (d). In 
the result, therefore, we agree with tho con¬ 
clusion taken by the lower Court and dismiss 
the appeal with costs of respondent 1 . 

C.R.k./g.N. Appeal dismissed. 
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Somayya J. 

K. P. Kesavalu Naidu — Petitioner 

v. 

A. i*. Venhatarama Cheltiar and another 

— Iicspo ndents. 

Civil Revn. Petn. No. 567 of 1939, Decided on 
4th February 1911, to revise decree of Sub-Judge, 
Kumbakonam, in S. C. S. No. 218 of 1037. 

Civil P. C. (1908), O. 7, R. 10 and S. 35- 
Court directing plaint to be presented to proper 
Court can order plaintiff to pay costs of other 
side—But it cannot make payment of costs con¬ 
dition precedent to filing of suit in proper Court 
—Court directing payment of costs of other 
side before suit was presented in proper Court— 
b Without paying costs as directed plaintiff pre¬ 
senting plaint in proper Court — Costs paid 
subsequently while suit was well within time— 
Suit must be deemed to be properly tiled even 
if it be regarded as filed on date when costs 
were tendered. 

By reason of S. 35 the Court directing a plaint 
to bo presented to the proper Court, can order the 
plaintiff to pay the costs of the other side; but it 
has no power to add a further rider that the pay¬ 
ment of costs should be condition precedent to the 
filing of the suit in the proper Court. (P 35<\ ]) 

In violation of the Court's direction that the costs 
of the other side should be paid before the plaint was 
presented in the proper Court the plaintiff present- 
ed the plaint in proper Court without paying the 
costs which were tendered subsequently while the 
c suit was well within time : 

Held that the plaint must be deemed to have 
been properly presented as it must be taken to have 
been filed on the date on which the costs were 
tendered : ('36) 23 A I R 1936 Mad 24, Rel. on. 

[1* 35e] 

K. S. Rajagoyala Ayyangar and K. S. Rama- 
ratnam — for Petitioner. 

N. Rajagoyala Ayyangar — tor Respondents. 

Order. —This is a civil revision petition 
filed against the decree of the Subordinate 
Judge of Kumbakonam passed in S. C. S. 
No. 218 of 1937. Tho plaintiff whose suit was 
dismissed in the lower Court is the peti¬ 
tioner before me. The suit is for the reco- 
d very of a sum of Its. 941-11-4 against tho 
defendants. The suit was originally filed in 
tho Presidency Town Small Cause Court, 
Madras, that Court held that it had no 
jurisdiction to try tho suit and passed an 
order returning the plaint to he present¬ 
ed to the proper Court, When making that 
order, it is admitted that there was a con¬ 
dition attached to it, namely, that the costs of 
the defendants should be paid before the suit 
was presented in the proper Court. With¬ 
out paying the costs so directed, the plain. 
titT presented the plaint in tho Court of the 
Subordinate Judge of Kumbakonam. Objec¬ 
tion was taken that such institution is im¬ 
proper and the amount was tendered in 


December 1937. The cause of action is said 
to have arisen in the beginning of 1935. So 
even taking it that the suit itself was repre¬ 
sented in the Kumbakonam Court on tho 
day when the amount was tendered, tho 
suit would he within time and the Court 
might well have treated the suit as having 
been presented on that day. In this view, 
the dismissal of the suit appears to me to be 
improper. 

Hut that apart. I do not see what juris¬ 
diction the Court has in passing an order 
under o. 7. R. 10 to impose a condition that 
the plaintiff whose plaint is returned for 
presentation to the proper Court shall, be¬ 
fore presenting it to that Court, pay the / 
costs as a condition precedent. Order 7, 

R. 10 imposes the duty on every Court that 
it shall at any stage of the suit return a 
plaint to be presented to the proper Court. 

If O. 7, It. 10 had stood alone, it would Lo 
open to argument that the Court making 
such an order would have no jurisdiction 
even to direct that the plaintiff should pay 
the costs to the defendants. But s. 35 which 
provides for the jurisdiction of a Court to 
award costs says that the fact that the 
Court had no jurisdiction to try the suit 
shall l>e no bar to tho exercise of the power. 
This only means that when directing a <> 
plaint to be presented to the proper Court, 
tho Court making that order may also direct 
the plaintiff to pay the costs of the other 
side. It has no power to add a further rider 
that the payment of costs should be condi¬ 
tion precedent to the filing of the suit in 
tho proper Court. When the Legislature 
wants to give such power to the Court it has 
made express provision. In O. 23 where the 
Court allows the plaintiff to withdraw the 
whole or any part of his claim with liberty 
to file a fresh suit, there is the rule that the 
Court may allow the suit to ho withdrawn 
with liberty to institute a fresh suit on such 
terms as it thinks fit and it has been held 
under that rule that tho Court may impose 
a condition that the payment of costs order¬ 
ed should he a condition precedent for the 
filing of a fresh suit in respect of the same 
subject-matter. Order 33, r. 15 provides 
that where an application for leave to sue 
in fornm pauperis is rejected, it shall bo a 
bar to any subsequent application of the 
like nature and that the applicant shall be 
at liberty to institute a suit in tho ordinary 
manner in respect of such right, provided 
that he first pays the costs, if any, incurred 
by the Government and by tho opposite 
party in opposing his application for leave 
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to sue as a pauper. In considering this pro- 
vision (o. 33, R. 15) a Bench of this Court 
has held in G9 MLJ 791, 1 that the suit must 
be taken to have been instituted the next 
moment after the payment of the costs. The 
suit was instituted without paying the costs 
but the costs were paid afterwards. Then 
they say: 

We think it will be sufficient to say that the suit 
must be treated as one instituted on 2nd March 
1932 and dealt with on that basis. 

In this case on the date when the amount 
was tendered the suit was well within time. 
The decree of the lower Court is set aside 
and the suit is remanded to be disposed of 
on the merits. The respondents will pay the 
costs of the petitioner in this Court. The 
amount of costs that was tendered by the 
plaintiff and was refused to be accepted by 
the defendants will be paid to the respon¬ 
dents’ learned counsel here within a fort¬ 
night. The other costs will abide the result. 

C.R.K./g.N. Application allowed. 

1. (’36) 23 A I R 1936 Mad 24: 159 I C 1029: 69 
M L J 791, Ranmkrishna Nadar v. Ponnayya 
Thirumalai Vandaya Thcvar, 
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Abdur Rahman J. 
e Valur Krishna Menon and others 

— Appellants 
v. 

Puthan Vccttil Kurungara Kunhu alias 
Devu Amma and others — Respondents. 

Second Appeal No. 162 of 1938, Decided on 8th 
April 1941, against decree of District Court, North 
Malabar, in A. S. No. 216 of 1936. 

(a) Malabar law — Will _ Construction — 
Bequest of his property by testator to wife and 
children — Bequest to operate in favour of 
daughter already born at time of will and all 
progeny that might be yet born to testator by 
his wife — No person other than wife and 
children given right or claim to property be¬ 
queathed — Wife to act as guardian of children 
d during their minority — Testator held did not 
intend to bequeath his property to tavazhi but to 
his wife and own children as tenants in com¬ 
mon — Decree against mother held therefore 
could not bind children. 

The testator bequeathed his property to his wife 
and children, one of whom had been born at the 
time when the will was oxccuted and the other was 
born later. The bequest was to operate in favour of 
the daughter who was already born and all the pro- 
geny that might yet bo born to him by his wife. 
The testator mndo it clear that his wife and children 
should remain in joint possession and enjoyment of 
all moveable and immovable properties holding them 
directly themselves and causing them to bo hold as 
his legal representatives and heirs and further 
ndded that his wife shall "effect the collections of 
outstandings due to him in her own capacity and 
in her capacity as guardian of tho children who had 


not come of age,” and further provided that "no 
persons other than my wife and children have any e 
right or claims to any of the moveable and immov¬ 
able properties or any of my future acquisitions, 
that I have hereby bequeathed to them” : 

Held that since a tavazhi must be understood as 
consisting of a mother and of her children and des¬ 
cendants in the female line the provision of the 
will restricting the bequest to tho wife and children 
only conflicted with the underlying idea of the 
tavazhi and indicated that the intention of the tes¬ 
tator was not to bequeath the property to the tavazhi 
but to his own wife and his own offspring as ten- 
ants in common. The mother consequently could 
not represent the children in a litigation and a de¬ 
cree passed against her could not bind the children: 
(•28) 15 A I R 1928 Mad 870, lief. [P 3 Sd] 

Ilcld further that since the manager of the 
tarwad alone and not each karnavan or karnavathi / 
of the various tavazhis inside the tarwad that 
would be the guardian of all the minors in the 
various groups or tavazhis existing in the tarwad 
the appointment of the wife as guardian oould not 
be regarded as having been made in pursuance of 
tho ordinary law prevailing amongst the Malabar 
families but was apparently done as the property 
was bequeathed by the testator to his own wife and 
his own children as tenants in common : 35 Mad 
648, Approved. (P 386, c) 

(b) Malabar law — Bequest by father to wife 
and children— Whether wife and children con¬ 
stitute tenancy in common or become joint 
tenants forming group of tavazhi and continue 
to remain so even after wife marries another 
after her husband's death and has fresh off¬ 
spring (Quarc). 

Whether a bequest by a father in favour of his ® 
wife and children constitutes a tenancy in common 
or whether they bccomo joint tenants forming a 
group of tavazhi with tho incidents of n maru 
makattayam tarwad and continue to remain so even 
after the wife is married to another person subse¬ 
quent to her first husband’s death as a result of 
which there are fresh offspring. (P37n,6J 

P. Govinda Menon — for Appellants. 

O. T. G. Nambiar and A. Atchuthan Nambiar 

— for Respondents. 

Judgment. — This appeal arises out of a 
suit for partition and recovery of possession 
of 2/3rds share in the property bequeathed 
by tho plaintiff’s father Narayanan under a 
will dated 2lst January 1921, Ex. A, to his h 
wife and children, one of whom had been 1 
born at tho time when the will was executed 
and tho other was horn later. Tho suit was 
brought as tho property was alleged to have 
been owned by tho plaintiffs as tenants in 
common with their mother who had no right 
to represent them as a karnavathi in the 
suit (O. S. NO. 203 of 1932) instituted on tho 
basis of a mortgage executed in favour of 
defendant 2 by their fathor. To this suit tho 
plaintiffs’ mother alone was made a party 
and tho plaintiffs were not impleaded. It 
was decreed but it was contended in tho 
present suit that the decree was not binding 
on the plaintiffs and their shares which wero 
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0 2/3rds in the property bequeathed by their 
father remained unaffected by the decree 
and the purchase of the same by the decree- 
holder was invalid. The decree-holder assign¬ 
ed the property after his purchase to the 
three persons who were also made parties to 
the present action. This was decreed by 
both the Courts below and defendants 2, 5 
and C have preferred the present appeal. 

The interesting question, whether a bequest 
by a father in favour of his wife and children 
constitutes a tenancy in common or whether 
they become joint tenants forming a group 
of tavazhi with the incidents of a maruma- 
kattayam tarwad, and continue to remain so 
b even after the wife is married to another 
person subsequent to her first husband’s 
death as a result of which there are fresh off¬ 
spring, has been debated before me in this 
appeal. Relying on the natural presumption 
that the bequest or gift must have been in¬ 
tended to be made by the father to his own 
children and not to the offspring of another 
marriage, the answer was given in two de¬ 
cisions of this Court that the latter could not 
partake of any share or interest in the pro¬ 
perties given by a person who was not their 
own father. But in arriving at this result 
two methods were adopted by the two Divi. 
c sion Benches of this Court who decided those 
cases. Since the decision of the Full Bench 
in 39 Mad 317 1 was to the effect that if the 
father gave a property to his wife and 
children they would take it or would in any 
case be presumed to do so as members of a 
tavazhi unless a contrary intention had been 
expressed by the donor or the testator, and 
Sadasiva Iyer . 1 ., who had considerable 
experience of Malabar law and customs had 
observed in the Full Bench decision refer¬ 
red to above that in such cases two small 
tavazhis or groups might be taken to have 
come into existence the members of one 
<1 group not sharing with the members of the 
other—their mother being the common fac¬ 
tor to both of them or perhaps even more, 
if she had married more than twice and had 
children by each marriage. A Division Bench 
of this Court, 42 Mad 809, 2 of whom Phil¬ 
lips ,L, at least, had large judicial experience 
in this presidency, took the same view as 
was expressed by Sadasiva Ayyar J„ in the 
above stated Full Bench case. Inasmuch as 
a tavazhi consists of a woman and all her 

1. (' 10 ) 9 A I R 1910 Mnd 991 : 90 I C 7 . r »r, • 99 
Mn.l 917 : 29 M I, .1 481 (I D), Clmkk.a Kunna v. 
Kuniti Rucker. 

2. (’19) G A I U 1919 Mtul 28: 59 I C 219 : «2 Mn.l 
hCu : 97 M I, .) 220, Imliiclii lleevi Ultima v. 
Ruinim Nnir. 
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children and the effect of holding that the 
tavazhi had come into existence would be to e 
confer a share of the property given by a 
father to his wife and his offspring, on the 
offspring of another marriage, another Divi¬ 
sion Bench of this Court consisting of Krish- 
nan and Venkatasuhba Rao J.J., held on the 
other hand that a tavazhi should l>o found 
not to have come into existence at all in these 
circumstances and the wife and children 
who took the property should be presumed 
to Lave taken it merely as tenants in com¬ 
mon. But, in both these decisions, the pro¬ 
perty was given by the second husband of 
the woman and not by the first one. This 
to my mind makes a considerable difference / 
as, by remarrying, a woman cannot bo found 
to have forfeited her right to the tavazhi— 
if one is held to have come into existence on 
the death of her first husband — and is not 
held to have been disjointed on account of a 
second marriage of the wife, in the absence 
of any authority which had not been, in 
spite of my asking for it shown to me. As 
the idea of a tavazhi was that the property 
would devolve on a woman and all her 
children, Mr. Rocker, learned counsel for the 
appellants, was prepared to put the extremo 
contention that the children of the second 
marriage would enter into the group of the g 
tavazhi that was already in existence and 
tried to steer clear of the decision in 51 Mad 
574' 1 by distinguishing it on the ground that 
the property in that case was left by the 
second husband to his own children. 

The decision of this interesting question 
would have been essential only if I found 
that there was nothing in Ex. A which would 
lead me to hold that the property was not 
given by Narayanan to his wife and bis own 
children as tenants in common or that in 
other words, there was nothing in the will to 
rebut the presumption as to the property 
having been given to a tavazhi raised in 
39 Mad 317. 1 A perusal of the deed would, how- 11 
ever, show that the property in this case 
was undoubtedly given by Narayanan to bis 
own wife and bis children as tenants in 
common and he made it clear that it would 
devolve on nobody else. Had the property 
been given to the tavazhi as suggested by 
the learned counsel for the appellants, one 
should not have found tho will to be in 
favour of the daughter Devu who was already 
born and "to all tho progeny that may yet 
bo born to me of her." This is not all. In 
the next paragraph of the will the testator 

3. (’2S) 15 A I K 1928 Mn.l 870 : 110 I CJ 480 : 51 
Mud 574 : 55 MLJ 208, Moitl.iyun Kutti v. Ayissa. 



should remain in joint possession and enjoy¬ 
ment of all moveable and immovable pro¬ 
perties holding them directly themselves and 
causing them to be held as his legal repre¬ 
sentatives and heirs. What is more, the 
testator adds that his wife shall 

effect the collections of outstandings due to uie in 
her own capacity and in her capacity as guardian 
of the children who have not come of age. 

It was suggested by Mr. Pocker that 
every mother is the guardian of her children 
in every tavazhi and the mention of that 
fact by the testator did not alter the position 
in any way. This appears to be incorrect. 
b It is the manager of the tarwad alone and 
not each karnavan or karnavathi of the 
various tavazhis inside the tarwad that 
would be the guardian of all the minors in 
the various groups or tavazhis existing in 
the tarwad (35 Mad G4S‘ at p. 654) and the 
appointment by Narayanan of his wife as 
guardian could not therefore be regarded as 
having been made in pursuance of the ordi¬ 
nary law prevailing amongst the Malabar 
families but on account of a special direction 
that he was giving as opposed to the cus¬ 
tom. This was apparently done as the pro¬ 
perty was bequeathed by him to his own 
o wife and his own children as tenants in 
common and as he wanted his wife to act as 
a guardian on behalf of the children irres¬ 
pective of the fact that someone else would 
have been their legal guardian if one was 
not appointed by him. The succeeding sen- 
tonce of the will makes it clearer still. It 
roads as follows : 

No persons other thnn my wife and children 
have any right or claims to any of the moveable 
and immovable properties or any of my future 
acquisitions, that I have hereby bequeathed to them. 

If a tavazhi has to be understood as con¬ 
sisting of a mother and of her children and 
descendants in the female line as observed 
( in 51 Mad 571, 3 the abovementioned provi¬ 
sion of the will would como into conflict 
with the underlying idea of tho tavazhi and 
indicate that tho intention of tho testator 
was not to bequeath the property to the 
tavazhi but to his own wife and his own off¬ 
spring as tenants in common. That being 
my construction of the document the mother 
could not have represented tho plaintiffs in 
the previous litigation and the suits wore 
rightly decreed. For the above reasons this 
appeal must fail and is dismissed with costs 

4. (Ml) 35 Mad CIS : 12 I C -102 : 22 M T, .7 23 : 
(1911) 2 M W N -187, Kulianni Amina v. Govinda 
Menon. 
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of respondents l and 2 . Leave to appeal * 
refused. * 

C.R.K./g.X. Appea l dismissed. 
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Lakshmana Rao J. 

17i re Soundararaja Ayyangar and 

another — Petitioners . 

Criminal Kevn. Cases Nos. 750 and 751 and Cri¬ 
minal Revn. Potn. Nos. 707 and 708 of 1940, 
Decided on 13th September 1940, to revise orders 
of Second Class Magistrate, Polur, D/- 26th August 
1940. 6 

Criminal trial — Evidence — Head constable 
examined as prosecution witness producing 
general diary containing entry regarding occur- f 

rence in question as reported by complainant_ 

In cross-examination omission of material and 
relevant facts and injuries sustained by com¬ 
plainant elicited — Accused's prayer to have 
aforesaid portion in diary marked as exhibit re- 
fused—At Magistrate’s suggestion complainant 
applying for and getting expunged evidence of 
head constable from record—Head constable's 
evidence held could not be expunged from re¬ 
cord — Accused held entitled to prove through 
him documents admissible in evidence. 

The head constable examined as a prosecution 
witness also produced his general diary containing 
the entry relevant to the occurrence in question as 
reported by the complainant. In the course of tho 
cross-examination omission in the general diary of 
material and relevant facts and the injuries sustained g 
by the complainant was elicited and the por¬ 
tion of the general diary in regard to this was 
sought to l>c marked by the accused. The Magis¬ 
trate refused permission to do so. After charge in 
the course of further cross-examination of the head 
constable the accused applied for the production of 
the general diary and for permission to mark the 
relevant portions as exhibit. This application was 
opposed by the complainant. At tho suggestion of 
tlie Magistrate the complainant applied for and had 
the head constable's evidence expunged from the 
record and the application filed by the accused was 
dismissed with tho observation that the accused 
may summon the head constable as a defence 
witness : 

llclil that the evidence of the head constable 
could not be deleted from the record and tho ac¬ 
cused was entitled to prove through him documents ^ 
which were admissible in evidence. (1* 39c] 

P- C. l'arthasarathy Ayyangar — 

for Petitioners. 

Public 1 rosecutor — for the Crown. 

Facts. — The respondent-complainant 
was the consignee of Diesel oil at Polur 
Railway Station and ho dug a pit at tho edge 
of a sleeper about n feet- in diameter and 
•l feet deep for drawing the oil from the van 
into the barrels. This was objected to by 
the accused who was the Permanent Way 
Sub.Inspector of the railway company as 
the sinking of a pit adjoining to the railway 
lino was dangerous to the track. When tho 
serious consequences of his act were told to 
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( the complainant bo lost bis temper and 
abused the railway staff and tbo accused in 
particular by using indecent language and 
tbe accused complained to tbe Railway Folice 
and bis superiors. Tbe complainant with a 
view to forestall tbo accused and coerce tbo 
accused from taking any action complained 
against him under Ss. 323 and 504, Penal 
Code. During tbo trial of tbo case, tbo pro¬ 
secution examined tbo bead constable wbo 
was in chargo of the police station on that 
day as witness 8 and bo also produced tbo 
general diary containing tbe entry relevant 
to the occurrence in question as reported by 
tbe complainant. In the course of the cross. 

& examination omission in the general diary of 
material and relevant facts as to tbe person 
or persons wbo committed the offence and 
as regards tbe injuries sustained by tbe com¬ 
plainant was elicited and tbe portion of tbe 
general diary in regard to this was sought to 
bo marked by the accused. Tbo Magistrate 
refused permission to do so. After charge 
was framed in the course of further cross- 
examination of P. w. 8 the accused applied 
for tbe production of tbo general diary and 
for permission to mark tbo relevant portions 
as exhibit. This application was opposed by 
tbo complainant. At the suggestion of tbo 
c Magistrate tbo complainant applied for and 
bad tbo evidence of P. w. 8 expunged from 
tbo record and the application filed by the 
accused was dismissed with the observation 
that tbo accused may summon P. w. 8 as a 
defence witness. Against this order tbo pre¬ 
sent revision is filed. 

Order. — Tbe evidence of r. w. s cannot 
be deleted from tbo record and tbe accused 
are entitled to prove through him documents 
which are admissible in evidence. Tbe orders 
of tbe Sub.Magistrate are therefore set asido 
and be is directed to proceed with tbe caso 
in accordance with law. 

c.r.k./g.n. Orders set aside . 
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(a) Hindu law — Religious endowment — 
Agreement to perform ceremony of feeding 
Brahmins in temple executed in favour of tem¬ 
ple represented by its trustee—Construction — 
Consideration — Certain property charged for 
performance of aforesaid ceremony—Failure of 
executants of agreement to perform ceremony— 
Trustee held could perform same out of temple 
funds and recover cost from executants and 
properties charged. 

The material part of the agreement addressed to 
and executed by N and A', in favour of the temple 
represented by its trustee ran as follows : “Our 
paternal uncle V has this day conveyed to us 
through Moktyarname, the immovable property 
valued at about Its. GOO and moveable properties of 
the value of about Its. *100 executed by him. As 
mentioned therein, we have to maintain him pro¬ 
perly in future and in accordance with bis direc- f 
tion, \vc shall, for the welfare of our family, ' 
perform Brahmanesantarpane for Brahmins (feed¬ 
ing of Brahmins) at an expense of Its. GO on the 
day following Poornima Makha of every year, in 
^temple.' 1 The properties mentioned in the docu¬ 
ment were charged with the performance of the 
feeding of Brahmins in the temple and of payment 
of a small sum as a present to the Brahmins who 
gathered at the feeding ceremony. On the failure 
of the special trustees N and AT to perforin the 
feeding ceremony at the temple, the general trustee 
got the same performed out of the temple funds and 
sued to recover the cost from N and K. It was 
contended that there was no consideration for the 
settlement of his property by the uncle : 

Held that the undertaking by N and K to per¬ 
form the feeding was part consideration for the 
settlement by the uncle ami no further evidence •} 
was necessary to show that the uncle conveyed lm 
property on the promise of N and K to perform the 
feeding. There was no need in the plaint to set out 
anything further than that the document provided 
for the performance of the feeding by the two 
brothers. (I> 40 f,g] 

Held further that the creation of the chargo 
amounted to a partial dedication and the general 
trustee of the temple was sufficiently interested in 
the performance of the charities and in fact it was 
his duty to see that all festivals and charities were 
properly performed. It would be a breach of his 
duty if he did not do so. Consequently when the 
special trustees in possession of tho properties 
charged with the performance of thecharities failed 
to perforin the ceremony of feeding the Brahmins 
which they were bound to do, the general trustee 
could perform it out of the funds of the temple and * 
recover it from the special trustees and from the 
properties charged : 17 Mad 199, Tlel. on ; 34 Mad 
375, Disling. [P 40 g t h\ P 41a] 


Somayya J. 

U ppinangadi Sri Sahasralingcshirara 
Devara Bhandaram, represented by 
its Adalthe Mohtessor, Aral J!ai _ 



Appcdlayxt 


Tholadara Nagappa alias Ilatnalcrishna 
Shanbhoguc and others — Respondents. 


Second Appeal No. 1212 of 1938, Decided on lOtfi 
August 1911, against decree of Sub-Judge, South 
Kanara, in A. S. No. 109 of 1937. 


(b) Hindu law — Religious endowment _ 

Feeding of devotees in temple is religious 
charity. 

The feeding of devotees in the temples is a reli¬ 
gious charity under tho Hindu law : 17 Mad 199 

Bel. on. [P41dj 

K. I*. Adiga and K. P. Adija — for Appellant. 

K. Vittal luio — for Respondents. 

Judgment. —Tbo trustee of Sri Sahasrn- 
lingeshwara temple filed tbo suit out of 
which this appeal arises for recovery of a 
sum of Its. 2SS-1-G under the following cir- 
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Q eumstances. Two brothers Narayana Bhat 
and Keshava Bhat executed a k-arar (Ex. a) 
in favour of the plaint institution on lSth 
July 1899 undertaking to perform certain 
charities or viniyogams as they are called 
in the suit temple every year. Some proper¬ 
ties of the brothers were charged with the 
performance of these viniyogams at a cost 
of Rs. CO every year. These viniyogams were 
not performed during the years 1932, 1933, 
1931 and 1935 by the defendants and there¬ 
upon the temple performed them and seeks 
to recover the sum of Rs. 28S-1-G and to en¬ 
force the charge over the properties men¬ 
tioned in the plaint schedule. The trial Court 
b granted a decree but the appellate Court 
reversed it holding that Ex. A was not valid 
either as a trust or a contract and that the 
plaint institution has no right to sue. The 
plaintiff appeals and the only question that 
arises for decision is whether the plaintiff is 
entitled to perform the viniyogam and re¬ 
cover the amount from the plaint proper¬ 
ties. Exhibit A is a registered agreement 
executed by two persons Narayana Bhat and 
Keshava Bhat in favour of the plaint insti- 
tution. It recites that it was executed and 
delivered to the Bhandara of Upragandy 
Sri Sahasralingheswara Devaru in Kerikar 
c village. Bhandara, it is agreed, means a 
trustee. The material portion of it runs as 
follows : 

Our senior paternal uncle Yenkappa Bhatta, son 
of Hcnnal I’uttannn Bhatta, residing at Ulnmogra 
of Adethela village, Bandadi Maganc, bas this day 
conveyed to us through Moktyarname, the im- 
movable property of the beriz of Rs. 2-8-0 and 
valued at about Rs. COO, out of the warg entered 
in the name of Hennal Subbayya, bearing Midi 
No. 12 of the said Ilirebandadhi village and 
moveable properties of the value of about Rs. 400 
executed by him and executed Moktyarname. As 
mentioned therein, we have to maintain him pro¬ 
perly in future and in accordance with his direc¬ 
tion, we shall for the welfare of our family perforin 
Brahmancsanturpane for Brahmins (feeding of 
j Brahmins) at an expense of Rs. 60 on the day fol¬ 
lowing I'oornimn Makha of every year, in the said 
temple, on the liability of the property lying within 
the undermentioned boundaries of beriz of Rupees 
15-8-5, warg of which is entered in the name of 
Kesa alias Thinnayya, bearing Midi No. 5 of Ilian- 
tile village, Upragandy Mngane, Upragandy sub¬ 
district, South Kanara District. Further, we shall 
also give gangamrita (water) to the persons gather¬ 
ing on the occasion of three Makha festivals every 
year in the said temple, we shall also give dakshina 
(present) according to (our) mite to the Brahmins 
who gather at the santarpane (feeding) at not less 
than one pie for each (Brahmin). 

The properties mentioned in the schedule 
attached to this document are clearly charg. 
ed with the performance of the feeding of 
Brahmins in the temple and of payment of 


a small sum as a present to the Brahmins 
who gather at that feeding ceremony at not £ 
less than one pie per Brahmin. The agree¬ 
ment is addressed to and is executed in 
favour of the plaint institution represented 
by its trustee. The lower appellate Court is 
clearly in error in holding that there was no 
consideration for the undertaking in this 
agreement to feed the Brahmins in the tem¬ 
ple. The Subordinate Judge says : 

There is no legal connexion established between 
the transaction of conveyance by the uncle to the 
nephews and the undertaking in Ex. A. There is 
nothing to show that the uncle conveyed his 
property on the promise of Narayana Bhat and 
Keshava Bhat to perform the ceremonies. 

This is a clear misreading of Ex. A. After / 
referring to the settlement made by the 
paternal uncle of his properties on the exe¬ 
cutants, the document says : 

As mentioned therein, we have to maintain him 
properly in future and in accordance with his direc¬ 
tion, we shall, for the welfare of our family, per¬ 
form Brahmanasantarpane for Brahmins (feeding 
of Brahmins) at an expense of Rs. GO. 

This clearly means that the undertaking 
to perform the feeding was part considera¬ 
tion for the settlement by the uncle. That 
is the plain and obvious inference of the 
sentence just set out and no further evidence 
is necessary to show that the uncle conveyed 
his proporty on the promise of Narayana 
Bhat and Keshava Bhat to perform the ^ 
feeding. There was no need in the plaint to 
set out anything further than that Ex. A 
provides for the performance of this feeding 
by the two brothers. The property mention¬ 
ed in the schedule attached to Ex. A is not 
wholly dedicated to the trust but the per¬ 
formance of the feeding in the temple was 
made a charge on those properties. There 
may be a partial dedication as pointed out in 
Ganapati Iyer’s Religious Endowments, p. 7G. 

In such a case the general trustee of the in¬ 
stitution is sufficiently interested in tho per¬ 
formance of these charities and in fact it is 
his duty to see that all these festivals and h 
charities are properly performed. It would 
be a breach of his duty if ho did not do 
so. In 21 Mad 40G, 1 Subramania Iyer and 
Benson JJ. say this on p. 408 : 

In our opinion tho Subordinate Judge 1ms over¬ 
looked the circumstances that the plaintiff in this 
case was tho general trustee of the temple and ns 
such held a special position in regard to the pro¬ 
tection of its interests. In that character it was 
not only his right, but his duty to see that tho 
temple funds in the hands of special trustees were 
duly appropriated. 

It cannot ho said that where tho special 
t rustee in possession of the properties charg - 
1. C9«j 21 Mad 10G: 8 M L J 119, Neliaiyappa- 
l’illni v. Thanganna Nachinr. 


1942 


Cannanore Bank v. Madhavi (FB) Madras 41 


a ed with the performance of the charities 
does not perform a particular festival which 
he i3 bound to do, the general trustee can¬ 
not perform it out of the funds of the 
temple and recover it from the special 
trustee and from the properties over which 
there is the charge. In 17 Mad 190,- the 
general trustees carried out certain repairs 
for which there was a special endowment in 
charge of a special trustee. The general 
trustee was held entitled to sue the special 
trustee for recovery of the sum spent from 
the general funds. On p. 202 they say : 

There is also no doubt that as dharnmkartns res¬ 
pondents are bound to see that the temple is kept 
j, in proper repair by those who are bound to do so 
according to usage. 

The decision in 34 Mad 375 3 relied on by 
the lower appellate Court has no applica¬ 
tion to this ease. There the only question 
was whether the provision in a will that 
buttermilk, betel and nuts, fans and sugar 
should be given to people attending a festi¬ 
val in a temple was a religious trust or 
merely a charitable trust. There was no 
feeding to be done in the temple itself. It 
was held that the trust was not religious in 
character. This decision has no application 
to the present case. Feeding of devotees in 
the temples is a well-known thing as point- 
c ed out by Muthuswami Ayyar J. in 17 Mad 
199 2 at p. 200. The point is when there is 
such a trust performablo in a temple is the 
general trustee entitled to perforin it if the 
persons who are primarily to do it do not 
do so and recover the cost from the proper¬ 
ties? On the authority of the decision in 17 
Mad 199, 2 I hold that the general trustee 


can recover the sum in question and I r 
verso the decree of the lower appellate Cou 
and restore that of the first Court with cos 
hero and in the lower appellate Court. 

_ c -R-K./o .n._ Appeal allowed. 

2 . ('94) 17 Mad 199, Vitbilinga 1‘andara San nod’ 
d v. boinasundara Mudaliar. 

10 1 C 301 : 21 M h 1 30 

311 1 ' V N 30 ‘. Vcnkaiaclmlu Pillni v.Tnh 
Hoard, Saidnpct. 
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FULL BENCH 

Leach (..I., Krishnaswami Ay yang \r 
and Happell J.T. 

Cannanore Bank Ltd. 

V. 

Pattnrhandy Arayanveettil Madhavi 

Al»|Kal No. 112 of 1938, Dc-cidM on 3rd October 
1941, against decree of Sub-Judge Telliche.rv in 
O. S. No. 27 of 1930. 

*’ Civil P- C. U908), O- 21, R. 63 — "Party 
against whom an order is made" —R.63 applies 
to all orders which are against claims preferred 


under R. 58 irrespective of whether they have 
been passed on merits or not—Order "Petition c 
not pressed. It is dismissed" is adverse order : 

48 M L J GIG = ('25) 12 A I R 1925 Mad 1113 = 

87 I C 635; (’25) 12 A I R 1925 Mad 2G5 = 80 I C 
233 ; 110 1 C 511 (Mad) and (1940) 2 M L J 402 = 
('41) 28 A I R 1941 Mad 77, OVERRULED. 

Older 21, R. G3 applies to nil orders which are 
ngaiust claims preferred under R. 58. The test to 
see whether an order is under 1L G3 is whether the 
order is against the claimant or the decree-holder, 
but that does not mean that the order must involve 
an adjudication on the merits after investigation. 

If the petitioner has in fact asked to be allowed to 
withdraw the petition and the Court has acquiesced 
in the course, it may very well be that the order 
would not bean adverse order within the meaning 
of the rule, hut it cannot be said that because a 
claimant says to the Court that lie does not press / 
the petition and consents to an order of dismissal * 
it is not an adverse order. (P 426; P 43d,e,Ji] 

Therefore where the order "Petition not pressed. 

It is dismissed" is passed on a petition which falls 
within R. 58 and the petitioner has not sought 
permission to withdraw it without prejudice to his 
rights it is obviously an order which is against him 
and requires him to tile a suit within a year front the 
date of tbeorder if he wishes to re-open the matter- 
43 M L -T G16=('25) 12 A I R 1925 Mad 1113 = *7 
I C G35; (’25) 12 A I R 1925 Mad 265=30 I C 233 ; 

110 I C 511 (Mad)and (1940) 2 M L J 402=(’41) 23 
A I R 1941 Mad 77. OVERRULED ; ('19) G A I R 
1919 Mad 738 (I - ’ B), Rcl. on. [Instances of what 
constitutes an order 'against' a claim or objection 
discussed.] [p 446] 

M. C. Sridharan — for Appellant. 

K. KttUihrishna Mcnon — for Respondents. g 

Order of Reference by Leach C. J. 

AND VENKATARAMANA RAO J. 

Leach C. J —This appeal arises out of a 
suit filed by respondents l to 5 in tbo Court 
of the Subordinate Judge of Tellicherry for 
the following reliefs : (l) a declaration that 
certain immovable property was tarwad pro- 
perty and therefore could not be brought to 
sale as the result of an attachment in execu¬ 
tion proceedings instituted by the appellant 
bank in respect of a decree obtained against 
defendants 2 to 4, and (2) the setting aside of 
an order passed on a claim petition. Defen¬ 
dants 2 to 4, who are respondents G to e. 
borrowed money from the appellant bank ll 
and, as tbo loan was not repaid, the bank 
sued for its recovery aud obtained the decree 
which led to the attachment of the property 
in execution proceedings. On 12th July 1902 
the plaintifl's-respondents applied for the 
removal of the attachment, but did not press 
their application. The result was that on 
12th July 1932 the following order was passed 
hy consent in respect of their application 
for removal of the attachment: ‘ Petition not 
pressed. It is dismissed.” Notwithstanding 
this order the plaintiffs-respondents on 5 th 
September 1935 tiled another application tor 
the removal of the attachment. This was 
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n dismissed on the 14th of the following month. 
On 12th October 193G, that is two days short 
of 12 months, the plnintiffs-respondents filed 
the suit out of which this appeal arises. The 
appellant bank contended that it was barred 
by the law of limitation and that in any 
event the suit could not be maintained be- 
cause the property attached was in fact the 
private property of the judgment-debtors. 
The Subordinate Judge held that the suit 
was in time and that the property was tar- 
wad property. Both these questions aro 
raised in the appeal. 

The first question involves the considera¬ 
tion of authorities which are in conflict and 
^ we propose to refer the question to a Full 
Bench, but before making the reference we 
will deal with the appellant bank’s objection 
to the finding of the Subordinate Judge that 
the property was tarwad property. It is com¬ 
mon ground that the property was bought 
by the mother and her five sons and daugh¬ 
ters, all of whom were majors. The mother 
and the eldest son having died, the surviving 
sons, Kunhunni and Kunhiraman, and their 
sister, Mathu, conveyed the property to their 
sister Parvathi who has married defendant 4. 
Tho deed of conveyance set out the circum¬ 
stances under which the property was pur- 
c chased and that it was purchased as their 
joint property. Tho mother and her sons 
and daughters constituted a tavazlii and the 
father had given tho money for the purchase. 
There can bo no doubt that tho Subordinate 
Judge was fully justified in holding that tho 
property belonged to the tarwad. Tho ques¬ 
tion which wo refer to a Full Bench is this: 
"When an order is passed on a claim petition 
in these words ‘Petition not pressed It is 
dismissed,’ does tho order require the peti¬ 
tioner to file a suit under o. 21, r. r>3 within 
a year from tho date of the order if bo wishes 
to re-open tho matter?” Wo do not proposo 
a - to discuss tho authorities which have l>oen 
referred to us in the course of the argument. 
It is sufficient to say that they appear to 
discloso a need for an authoritative decision 
of the Court on this question. 

Opinion of the Full Bench 
Leach C. J. — In order to gi\o an answer 
to the question referred it is necessary to 
decide what is meant by an adverse order 
under 0.21, R.G3, Civil 1». C. That rule states 
that whero a claim or an objection is pro- 
ferred the party against whom an order is 
made may institute a suit to establish the 
right which he claims to the property in 
dispute, but, subject to the result of a suit 
the order shall bo conclusive. The order re- 


A. I. R. 

ferred to in the rule is an order passed on an e 
application which falls within the purview 
of R. 58. That rule provides that where a 
claim is preferred to, or an objection is made 
to the attachment of, property attached in 
execution of a decree on tho ground that it 
is not liable to attachment, the Court shall 
proceed to investigate the claim or objection, 
provided that it may refuse to investigate 
when it considers that the claim or objection 
was designedly or unnecessarily delayed. 

In 41 Mad 9S5 1 Wallis C. J. and Oldfield and 
Seshagiri Iyer JJ. held that an order refus¬ 
ing to investigate a claim to attached pro¬ 
perty on the ground that there was delay in t 
the filing of it was an order passed against 
the claimant within the meaning of R. G3 
and by reason of Art. 11 , Limitation Act, the 
order becamo final unless a suit was filed 
within twelve months to set it aside. In that 
case an application for the removal of an 
attachment was made, but it was filed at a 
late stage and the District Munsif refused to 
enter into an investigation. His order was 
couched in these words: "As this petition 
was filed late, this claim is ordered to bo 
notified to the intending bidders.” This did 
not satisfy the petitioner and a fresh ap¬ 
plication was filed for the removal of the 
attachment. Tho order on this occasion was: 

The allegations of the zamindarini will bo noti¬ 
fied to the bidders with the remark that the zamin- 
d&rini did not take steps for her claim being 
enquired into during the last ten months. 

Tho Full Bench held that this ordor 
amounted to a rejection of tho claim on tho 
ground that it had been filed too late and 
therefore was an adverse order within R. G3, 
though there was no investigation and con¬ 
sequently no decision on tho merits. It is 
admitted that tho judgments in that caso 
havo received tho approval of all the High 
Courts in India, but there are numerous de¬ 
cisions of this Court whore a distinction has ^ 
been drawn, in some cases, wrongly. Tho 
test is whether the order is "against" tho 
claimant or tho decree-holder, but that does 
not mean that tho ordor must involve an 
adjudication on the merits after investiga¬ 
tion. Kveu an ordor of dismissal for default 
will fall within the rule; so long as it re¬ 
mains in force it is obviously adverse to tho 
claimant. But if the person objecting to tho 
attachment does not ask for his claim to bo 
investigated and the order on the petition is 
merely that it be recorded, it cannot be said 

1. ('19) 6 AIR 1919 Mad 738 : 48 I C 270: 41 Mad 
985: 35 M f,J 335(IB), Vcnkaturntnam v. Ranga- 
navakamnia. 
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, that this is an order “against” him. In such 
a case the application will not fall within 
R. 53: see 1919 M w N 805. 2 Again the petition 
may contain a prayer not contemplated by 
R. 58, or it may have been presented after 
the Court has sold the attached property and 
therefore the Court has no longer jurisdiction 
to entertain it. The dismissal of such a peti¬ 
tion can scarcely be regarded as an adverse 
order : see 45 Mad S-27. 3 4 The position is not 
different if the claim is for an inquiry which 
is not contemplated by the rule, or the Court 
while dismissing a petition expressly states 
that the rights of the petitioner are not pre¬ 
judiced by the order : sec 58 Mad 930. ‘ It is 
b not an adverse order if the petition is dis¬ 
missed because the power to investigate is 
in another Court: see 41 m l j 19S. 5 6 But the 
position is very different where the applica¬ 
tion clearly falls under R. 58, the Court has 
jurisdiction and it passes an order dismissing 
the petition. 

We will now refer to the cases which in 
our opinion have been wrongly decided. The 
first is that in 43MLJ GIG,*' where the order 
passed on the claim petition was in these 
words: 

The contest is practically between the two claim¬ 
ants and the suit is inevitable. On the ground that 
c the claims have been preferred too late and the 
delay is not satisfactorily explained, I disallow the 
claim. 


Ramesam and Venkatasubba Rao JJ. held 
that this was notan order falling within R.G3, 
but we consider that they erred in so doing.' 
This case clearly fell within the decision in 
41 Mad 985. 1 In A I R 1925 Mad 2G5, 7 Coutts- 
Trotter C. J. and Ramesam J. held that where 
the order on a claim petition was, “not pressed, 
dismissed, ’ it was not an order against the 
claimant within the meaning of R. 63. The 
basis of this decision was apparently the as- 
sumption that the claimant wished to aban¬ 
don his claim and to have it treated as if it 
d never had been made. If the petitioner had 
in fact asked to be allowed to withdraw the 
petition and the Court had acquiesced in the 


2. C20) 7 A I R 
M W N 805, 1*. 
navan. 


19-20 Mad 8-22 : 52 I c 938 : 1919 
R. Ayya l’attar v. Manakkai Kar- 


3. (-23) 10 AIR 1923 Mad 70 : 70 I C 04s • 45 M-u 
827 : 13 Ml, 3 107, Abdul K.di, s.l.ib v a 
tfundaratn Chettinr. 

4. (Mo) 22 A I 1C HIM Mud 547 : l.>7 T c 171 - V 
Mud 9.JG: G 8 M L .1 .018, Steturaniavya v. Subrub 

miiiivurn. 

5. (-21) 8 AIR 1921 Mud 488: 03 I C 431; 41 MI.. 
19H, Lakshin i A in mill v. Kudiresan Chettiur 

6 . (-25) 12 A I R 1925 Mail 1113 : *7 I C 035 : 4 . 
M LJ 010, Honiara Goondnn v. I hcvnrnvu Reddi 

7- ("25) 12 A I R 1925 Mad 205 : «U I C -»33 
Lak-binimirasamnia v. N. I'ydanna. 


course, it might very woll be that the order 
would not ho an adverse order within the ' 
meaning of the rule, but we do not agree 
that because a claimant says to the Court 
that ho does not press the petition and con- 
sents to an order of dismissal it is not an 
adverse order. In such circumstances it 
would, in our opinion, clearly he an order 
against him within the meaning of r. g 3 , 
provided, of course, that the application was 
one which fell within 1L 58 . Coutts.Trottor 
C. J., stated that he had always been of the 
opinion that in the case of the withdrawal 
of a petition it was a mistake for the Judge 
to endorse on it dismissed,” and that it was 
quite sufficient to record on it “withdrawn.” / 
With great respect, the Code of Civil I’ro- 
cedure does not contemplate such an order. 

It only contemplates the allowing or the re¬ 
fusal of a petition, and strictly speaking the 
order should ho one of dismissal. Where the 
petitioner informs the Court that he wishes 
to withdraw his petition the Court may al- 
low him to do so and by the use of appro¬ 
priate language in the dismissal order make 
it quite clear that it is not intended to be an 
adverse order. We can see no reason why 
the claim petition should not be withdrawn 
if the claimant wishes to withdraw it, hut the 
order passed in such circumstances should be <7 
worded so as not to attract the operation of 
Art. 11 , Limitation Act. 

In 110 1 c 511, s a claim petition had been 
filed by the appellant who subsequently ap¬ 
plied to be allowed to withdraw it, stating 
that he would file a regular suit. Thereupon 
the District Munsif passed an order dismiss¬ 
ing the petition. Kumaraswami Sastriar and 
Devadoss JJ. held that this order did not 
fall within R. G3 and they expressed the opi¬ 
nion that the decision of the Full Bench in 
41 Mad 985 1 

should be eonfinctl to cases where the disposal has 
been either on investigation or refusal to investi¬ 
gate on the ground that the claim is filed too late. / £ 

W o consider that this opinion of the effect 
of the decision of the Full Bench is errone¬ 
ous. Moreover the views expressed by the 
learned Judges are in conflict with the 
wording of the rule. The rule applies to all 
orders which are "against” claims preferred 
under R. 53. The last case to which our at¬ 
tention has been drawn is that in ( 1910 ) 2 
M L J 402 ,'’ which was decided by a Division 
Bench consisting of my learned brother 


Ulli 


^ Dhid), Lingama Naidu v. 
cisil Ilereivor, Madura. 

9. ( ID 28 A I li 1941 Mad 77: (1910) 2 M L .T 40* 

President, Co-operative Credit Society. Kaikaran 
v. Niuasimharao. 
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Krisknaswaini Ayyangar and myself. Al¬ 
though the principle underlying R. G3 was 
correctly stated on further consideration my 
learned brother and I are of the opinion 
that the order passed thereon is open to 
objection and our learned brother Happell 
shares this opinion. A mortgagee presented 
a petition asking that properties which had 
been attached should be sold subject to his 
mortgage. According to the petition it was 
tiled under R. 53. The order passed on it was 
this: 

Tho mortgage is said to be collusive. Its exis¬ 
tence and decree-holder’s allegation about it will be 
notified at the time of the sale which comes on 
27th February 1933. 

The decision was that this order did not 
fall within R. 03, but in the light of the fur¬ 
ther arguments which we have heard today 
we consider that the case fell within n Mad 
995 1 and, therefore, was wrongly decided. 
The order amounted in effect to a refusal of 
the claim, as the petitioner's prayer which 
was in terms of R. 02 was not granted. The 
order which has given rise to this reference 
is in these words: "Petition not pressed. It 
is dismissed." If the petition is a petition 
which falls within R. 58 and the petitioner 
has not sought permission to withdraw it 
without prejudice to his rights it is obviously 
an order which is against him. The Court is 
not, however, able to answer tho question 
because the facts are not before it. But as¬ 
suming that the facts are that the petitioner 
personally or through his advocate merely 
stated that he did not press the petition the 
order dismissing it would be an adverse 
order, and we answer the question referred 
in this sense. The costs of the reference will 
be made costs in the appeal. 

C.R.K./K.S. Reference, answered. 
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F andran<; Row andArdur Rahman JJ. 

R. Arunaijiri Mudaliar — Appellant 

v. 

T. R. RadhaJcrishna Ayyar and others 

— Respondents. 

Appeal No. 254 of 1037, Decided on 8th October 
1040, against decree of Dist. Court, North Arcot, at 
Vellore, I)/- 31st March 1937. 

(a) Transfer of Property Act (1882 before 
amendment of 1929), S. 82 — Contribution — 
Meaning — Right exists between mortgagors 
inter se and does not affect mortgagee's power 
to proceed against any of mortgaged properties. 

The contribution refe rred to in S. 82 refers to 
the right, in case of mortgage of several properties 
to secure one debt, of the person who satisfies the 
mortgage debt in its entirety to be indemnified by 
the purchasers of tho other mortgaged properties 


according to the value of the properties purchased 
by them. This, however, is a right which exists ® 
between the owners of the mortgaged properties 
and does not affect the mortgagee's power to enforce 
his mortgage against all or any of the properties 
mortgaged to him. [p 46c) 

(b) Transfer of Property Act (1882 before 
amendment of 1929), Ss. 60 and 82—Mortgagee 
of several propertiespurchasing share of equity 
of redemption — His right to recover money 
under mortgage is extinguished pro tanto unless 
keeping his mortgagee rights alive is found to 
mortgagee's benelit or mortgagee intended to 
keep subsequently acquired rightsdistinct —For 
determining extent to which right is extinguished 
value of mortgaged properties at date of mort¬ 
gage should be considered. 

The words "remaining due" in S. GO are, to 
some extent, misleading and must not be taken too / 
literally. The right of a mortgagee of several pro¬ 
perties to recover bis money under the mortgage, 
is, on his purchasing the equity of redemption in 
one of the properties mortgaged with him, extin¬ 
guished pro tanto, i.e., he can recover only a pro¬ 
portionate part of the amount due on the mort¬ 
gage, that is to say, the portion of the debt which 
hears the same relation to the whole amount of the 
debt as the value of the property not purchased 
hears to the value of the whole of the properties 
comprised in the mortgage, unless it is found that 
it was to the benefit of the mortgagee to keep his 
mortgagee rights alive or that he declared bis in¬ 
tention either expressly or by necessary implication 
that he would keep his subsequently acquired rights 
distinct from his prior mortgagee rights. Although 
S. 82 does not in terms apply to a mortgagee who 
happens to acquire a share of tho equity of redemp- J 
tion the general rule laid down therein applies ami 
therefore for the purpose of determining the extent 
to which the mortgagee’s right to recover the 
money under his mortgage has been extinguished 
by his purchasing the equity of redemption in some 
of the properties mortgaged to him, the value of 
tho mortgaged properties as they existed on the 
date of the mortgage should Ik* considered and not 
the value as it existed on the date on which some 
of the mortgaged properties were purchased by the 
mortgagee, the date of tho institution of the suit 
being entirely immaterial : (’28) 15 A I R 1928 
Rang 2GG, Approved; (’20) 7 A 1 R 1920 Mad 375 
(F B), Erpl.\ 2G Rom 88, Held cbiter and not 
approved. (I* 4G/<; 1’ 47a,6,c,<J, g) 

(c) Transfer of Property Act (1882), S. 70 — 
Applicability — S. 70 does not apply to mort- . 
gagee purchasing share of equity of redemption n 
and suing to enforce his mortgage. 

Under S. 70 the mortgagee is entitled to the 
benefit of accession to the mortgaged property, "lor 
purpose of the security” only and therefore S. 70 
cannot apply to the case of a mortgagee who has 
purchased a share of the equity of redemption and 
sues to enforce his mortgage. [V 47*] 

( . J'admanabha Ayyangar — for Appellant. 

Viswanatha Axyar , V ♦ N. Srinivasa Jiao awl 
T . K. Ramabhadrachariar — for Respondents. 

Abdur Rahman J. — This appeal arises 
out of a suit for the recovery of Rs. fiioo, 
being the principal and interest due under 
a mortgage deed r.x. a dated 12th February 
191C executed by defendant 1 (who died dur- 
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a the pendency of the suit) in favour of 
the plaintiff. Twenty.two items of property 
woro covered by the mortgage out of which 
items l to 3 belonged to defendant l origi¬ 
nally and items 4 to 22 belonged to another 
person—one Ramachandra Iyer. Out of 
these nineteen items of property, seven items 
(i.e., items l to 10 ) were mortgaged with a 
Venkateswara Iyer. Ramachandra Iyer sold 
all the items that ho owned (i.e., items l to 
22 ) to defendant l in 1012 subject to Yenka- 
teswara Iyer’s mortgage and defendant l 
mortgaged all the properties which he owned 
(i.e., items l to 22 ) for its. 5000 with the 
plain till under Ex. A. A second mortgage 
J for its. 2500 in respect of items 4 to 22 was 
created by defendant l in favour of the 
plaintiff in 191$. This was not discharged and 
the plaintiff instituted a suit (o. s. No. li 
of 1922) in tho Court of the Subordinate 
Judge of \ el lore for the recovery of the 
amount due to him under tho latter mort¬ 
gage. It was decreed and equity of redomp. 
tion of items li to 22 was sold in execution 
and purchased by defendant 3 for its. 101 on 


3lst August 1925 subject to the first mortgage 
lix. a. It has been found by the Courl 
below and the finding has not been challen. 
ged before us, that defendant 3 was merely 
c a benamidar and that the property was 
really purchased in auction by the plaintili 
himself. At about this time items 4 to ic 
which were mortgaged with Venkateswara 
Iyer were brought to sale in execution of 
tho decree obtained by him on his mortgage 
and were purchased before 1925 by him, 
Since he was a prior mortgagee, these items 
of property passed out of tho story. 

Defendant l filed an insolvency applica¬ 
tion later (r. p. no. 32 of 192G) and was 
adjudicated on fitli September 1927 . The 
OiHcial Receiver of Vellore sold items l to a 
of tho property in 1932 without disclosing 
d the plaintiff’s incumbrance. Out of these 
three items, two (i.e., items 1 and 3 ) were 
purchased by defendant G and the remaining 
item 2 by defendant 7 in the name of defen. 
uant 8. 1 ho present suit was instituted by 
tho plaintiff for the recovery of the amount 
due under his mortgage dated 12th February 
191G (Ex. A). This was decreed but to a very 
small extent. The learned District Judge of 
Rorth Arcot, who passed this decree, held 
that inasmuch as the plaintiff had purchased 
items 11 to 22 of tho property benumi in the 
name of defendant 3, ho was liable to con¬ 
tribute, under s. 82 . T. P. Act, to defen. 
<lants f> to 8. Since it was admitted by tho 
parties before tho trial Court that the value 


of items 4 to 10 as compared to items 11 to 
22 be taken in the proportion of 2 : it and c 
the value of these 19 items of property was 
at the time ot tho second mortgage in lots 
found to he Ks. 12,000 and that of items 1 to 
‘> at the time of the first mortgage in ioig to 
he Rs. 500 only, tho claim was decreed for 
Rs. 203-15-2 for principal and for Rs. 44 . 5.0 
in respect of interest against these defen¬ 
dants. The rest of the claim was dismissed. 
Not being satisfied with the decree tho 
plaintiff has preferred the present appeal. 

It appears that defendant 0 made certain 
improvements on the properly purchased by 
him and one of the grounds urged on behalf 
°f the appellant before 11 s is that the lower / 
Court was wrong in ignoring the subsequent 
accession to the mortgaged property and 
depriving the plaintiff of the advantage 
which he would get under s. 70. T. P. Act, 
which entitled him to such accession for the 
purpose of his security. This is, however, a 
minor complaint, as it deals only with the 
value of security and not with the amount 
which is recoverable by the plaintiff. The 
main point which has been urged by the 
learned counsel for the appellant before us 
is that in so far as the suit was not by a 
mortgagor for contribution but by a mort- 
gagee for the recovery of bis money by the ,, 
sale of the mortgaged property, the lower 
Court was wrong in applying *s. 82, T. P. 
Act, and in assessing the value of the various 
mortgaged properties as it prevailed at the 
timo when they wero mortgaged with the 
plaintiff in 191G and in 1918. The appellant’s 
contention is that he could not have been 
debited for anything more than the propor¬ 
tionate value of the items of property (11 to 
22 ) purchased by him as found to lie pre. 

\ ailing either on tho date on which he 
instituted the present suit or on the date 
when he purchased these items of property 
but in no case on tho date on which these 

properties were mortgaged with him. Learned h 

counsel for tho respondent contends, on the 
other hand, that although the plaintiff was 
originally a mortgagee, he has, by his sub¬ 
sequent purchaso of items 11 to 22 come to 
occupy the mortgagor’s position qua the 
items that he has purchased and would thus 
he liable to contribute on the principle con 
tained in s. 82 . T. P. Act. Since it has been 
bold that the valuo of tho propertv in a ca*o 
of contribution under this section'has to be 
taken with reference to tho date on which 
tho mortgage was executed, it has been urged 
on 1 ohalf of the respondent that the value of 
the property as existing on the date of the 
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mortgage was correctly taken by the trial 
a Court as a basis for its decision. The narra¬ 
tive of facts makes it clear that the law ap¬ 
plicable to the facts of this case will be what 
was in force before the amendment of the 
Transfer of Property Act in 1929. Section 82, 
T. P. Act, before the amendment read as 
follows : 

Where several properties, whether of one or 
several owners, are mortgaged to secure one debt, 
such properties are, in the absence of a contract to 
the contrary, liable to contribute rateably to the 
debt secured by the mortgage, after deducting from 
the value of each property the amount of any other 
incumbrance to which it is subject at the date of 
the mortgage. 

b This section embodied the well recognized 
principle that a property which is equally 
liable with the other property to pay a debt 
shall not escape because the creditor has been 
paid out of the other property alone and 
must rateably hear the burden of a mort¬ 
gage. As the mortgage debt is indivisible and 
if several properties are hypothecated to a 
creditor and have passed to different pur¬ 
chasers subsequently, a creditor is, as a rule, 
entitled to proceed against all the properties 
that were mortgaged with him, the only way 
to satisfy the mortgagee would he to tender 
the whole amount due under the mortgage. 
c In such a case, it is only just that the per¬ 
son who satisfies the mortgage debt in its 
entirety should he indemnified by the pur¬ 
chasers of the other mortgaged properties 
and no fairer rule can he suggested than that 
each of the purchasers should contribute ac¬ 
cording to the value of the property pur¬ 
chased by him. This, however, is a right 
which exists between the owners of the mort¬ 
gaged properties and does not affect the 
mortgagee’s power to enforce his mortgago 
against all or any of the properties mort¬ 
gaged to him. The contribution referred to 
in S. 82, T. P. Act, refers to this right and is 
applicable botween tho mortgagors inter se. 
d If this is correct, strictly speaking, it would 
have no application to tho present case 
which is not a suit hy a mortgagor or a pur¬ 
chaser from a mortgagor in which any relief 
to contribution is asked for; but is plainly a 
suit hy the plaintiff for the enforcement of 
tho mortgage in his favour. It may bo argued 
and in fact it was suggested by the learned 
counsel for the respondents that the plaintiff, 
although primarily a mortgagee, has, on ac¬ 
count of his purchase of a part of the mort¬ 
gaged property, placed himself in tho 
mortgagor’s shoes to the extent of the pro¬ 
perty purchased by him and the present suit 
must, consequently, be regarded as one not 


only by a mortgagee but by a representative 
of the mortgagor as well. This, however, is 6 
not quite correct, in our opinion. The pre¬ 
sent suit is for sale and it is impossible for 
a mortgagor to bring a suit for that purpose. 

It may be that in these circumstances some 
other principle of law is attracted and in 
construing the equities to which the mort- 
gagor may be entitled, the principle of S. 82 
may have to be borne in mind, hut that is 
really a different matter. Reliance was placed 
on the other hand, by the learned counsel 
for the appellant on the last para of s. 60 , 

T. P. Act, which reads as follows : 

Nothing in this section shall entitle a person 
interested in a share only of the mortgaged pro- / 
perty to redeem his own sharo only, on payment of 
a proportionate part of tho amount remaining due 
on the mortgage, except only where a mortgagee, or 
if there are more mortgagees than one, has or have 
acquired, in whole or in part, the share of a mort¬ 
gagor. 

This part of the section provides for the 
only exception in which a portion of the 
mortgaged property could he redeemed the 
general rule being, as stated before, that a 
mortgage was indivisible. This part of the 
section, as is clear from its language, pro¬ 
vides, for redemption of a property hy the 
mortgagor and would have ordinarily no 
hearing on a suit hy the mortgagee for sale <j 
of the property. But since according to the 
provisions of this section, a mortgagor or a 
person interested in a sharo only of the mort¬ 
gaged property is entitled, after the integrity 
of the mortgage is broken up hy a mortgagee 
purchasing a portion of the mortgaged pro¬ 
perty or the equity of redemption therefor, 
to redeem his own sharo on payment of a 
proportionate part of the amount remaining 
duo on the mortgago, it has a greater hearing 
on the present case than S. 82. If tho mort¬ 
gagor or a person interested in a sharo only 
of tho mortgaged property is entitled to re- 
deem his sharo on payment of a certain 
amount, it may he contended and the con- ‘ 
tention would bo sound in our opinion that 
the mortgagee who has purchased a share of 
the equity of redemption can only sue for 
the recovery of tho balance of tho amount 
and not for tho entire amount which was 
due to him under the mortgago. The prin¬ 
ciple, which is applicable to cases of this 
character, is that if a mortgagee happens to 
purchase a portion of the mortgaged pro¬ 
perty there would ho a merger and extinction 
of liability under tho mortgago to that extent 
unless it is found that it was to the benefit 
of tho mortgagee to keep his mortgagee 
rights alive or that he declared his intention 
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a either expressly or by necessary implication 
that he would keep his subsequently acquired 
rights distinct from his prior rights which 
he held as a mortgagee. Applying this prin¬ 
ciple therefore we are of opinion that in tho 
absence of any other circumstances such as 
we have mentioned above, it must be held 
that the plaintiff’s right to recover his money 
under the mortgage, was. on his purchasing 
the equity of redemption in u portion of the 
property mortgaged with him extinguished 
pro tanto; or in other words, ho remained 
entitled to recover only a proportionate part 
of the amount due on the mortgage, that is 
to say, the portion of the debt which bears 
' the same relation to the whole amount of 
the debt as the value of the property not 
purchased bears to the value of the whole 
of the properties comprised in the mortgage. 
The words “remaining due” in the section 
are, to some extent, misleading and must 
not be taken too literally. 

The question then is as to tho date on 
which this value of the property has to bo 
calculated; or in other words, whether we 
have to take the value of the mortgaged 
property as it existed on the date of the 
mortgage into consideration or the value as 
it existed on the date on which a portion of 
c the mortgaged property was purchased by 
the plaintiff, the date of tho institution of 
tho suit being, in our opinion, entirely im¬ 
material. There is an observation at p. 98 
by Candy J„ in 2G Rom 68 l that the value 
of tho property would apparently be the 
value at the time of the purchase of tho 
equity of redemption in part of the mort¬ 
gaged property; but this, as pointed out in 
G Rang 417, 2 was obiter and not required for 
tho decision of that case. It is true that in 
43 Mad 372’ 1 the value actually taken into 
consideration was the value which was found 
to bo existing three years after the date of 
tl the purchase; but there is nothing in that 
case to show that tho valuo was any different 
0n ^he date of the mortgage or on 
the date when the property was purchased 

and this point was not in any case consider¬ 
ed there. 

Learned counsel for tho appellant con¬ 
tends that since he is entitled to the benefit 
of any accession to the mortgaged property 


1. (’02) 20 Bom 88 : 3 Bom L R 028, Fukiraya v. 

Gadigayya. J 

2. (’28) 15 A I R 1928 Ran^ 200 : 114 I C 290 : 0 
Rang 417, Nyuvunglebin Co-oncrative Rank v 

Maung R a ij. 

3 :S 20) 7 AIR 1020 Ma<1 375 : 55 I C 000 : 13 Mad 
d72 : 38 M L J 239 (FB), l’oiinambala Rillui v 
Annamulai Chetti. 


the value should be calculated as at the date 
of his purchase for if that is not done, wo C 
would be. according to him. ignoring the 
principle enunciated in s. 70, T. 1\ Act. This 
argument, however, ignores the words used 
in the section which are to tho effect that 
the mortgagee is entitled to the benefit of 
accession to the mortgaged property, "for 
purpose of the security” only. Section 70 
cannot therefore render any assistance in 
the decision of this question. There is noth¬ 
ing in the last clause of s. GO which would 
point to the conclusion that the value of the 
property has got to he taken into considera¬ 
tion as it existed on fhe date of the plaintiff ’s 
purchase although undoubtedly the person 1 
interested in a share only of the mortgaged 
property can redeem his share only on pay¬ 
ment of a proportionate part of the amount 
remaining due on the mortgage. It is not 
clearly stated in that section, however, as to 
how this proportionate amount is to be cal¬ 
culated? Nor are wo able to discover any 
reason why two different principles should 
be adopted in calculating the proportionate 
amount as betw’een mortgagors inter se or 
as between a mortgagee who has purchased 
the equity of redemption of a portion of the 
mortgaged property and the mortgagor or 
any other person who may be interested in g 
the other share of the mortgaged property. 

It seems to us that although s. 82 may not 
in terms apply, to a case like the present, it 
lays down a general rule and the last clause 
of s. GO is an instance of the application of 
this rule to a mortgagee who happens to 
acquire a share of the equity of redemption. 
The right to contribution (to use the expres¬ 
sion in a general sense) comes into being 
after all when moro properties than ono are 
mortgaged although it may not be capable 
of being enforced until tho mortgagee has 
recovered his dues from one property or 
until, as in this case, a portion of liability 
under the mortgage is extinguished by tho * 
mortgagee purchasing a share of the equity 
of redemption. Once such a right becomes 
capable of being enforced between mort¬ 
gagors inter so or what may be regarded as 
an equivalent of tho same right as between 
a mortgagee who has acquired a share of tho 
equity of redemption and the other porsons 
interested in tbs equity of redemption of tho 
rest of the property, we should in either 
case on tho principle recognized in s. 82 , 

I. P. Act, look back to the value of tho vari¬ 
ous properties as they existed on the date of 
the mortgage and abstain from considering 
the subsequent increase or decrease in their 
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a value. This rule has. in our opinion, the 
merit of certainty and the persons who are 
interested in the equity of redemption of 
ono or more of the mortgaged properties, 
know the extent of their liability at the time 
of their purchase and have not to depend on 
the whims or fancies of a subsequent intend¬ 
ing purchaser of a share of the equity of 
redemption in some of the properties mort¬ 
gaged be it by a mortgagor or by any one 
else. 

We are thus, in the absence of any other 
specific provision either in S. GO or any¬ 
where else, constrained for the above stated 
reasons to bold that the*principle underlying 
b S. 82 should be held to apply to cases of this 
kind and the mortgagee should not by his 
purchase be permitted to improve his posi¬ 
tion and should be treated in the same 
manner as a stranger would have been if he 
happened to purchase the property. After 
all by purchasing a share of the equity of 
redemption, the mortgagee has chosen to 
stand in his mortgagor’s shoes to that extent 
and it is only to avoid a multiplicity of suits 
that the exact amount to which he is entitled 
has to be ascertained in the present suit. 
The decision in G Rang 417 2 is not opposed 
to the conclusion at which we have arrived. 
Q It must be remembered that the provisions 
of S. 82 were and aro to bo applied in the 
absence of a contract to the contrary and 
from the circumstances existing in the Ran- 
goon case it is apparent that the parties 
intended that the property which was not 
actually built but which was going to bo 
built should be covered by the mortgage 
which was created. 


We must, for the foregoing reasons, hold 
that the method adopted by the lower Court 
in arriving at the figure to which it did was, 
in view’ of the admissions mado by the 
parties before it, correct. Tho finding in 
# regard to the value of tho mortgaged pro¬ 
perties in 191G and 1918 was not contested 
before us and having regard to tho admis. 
sion by the parties before the lower Court 
that the value of the properties of items i 
to 10 when compared with tho value of 
items 11 to 22 be calculated in the propor¬ 
tion of 2 : 11 , tho conclusion arrived at by 
the lower Court is inevitable. The lower 
Court has, however, made a small mistake 
in calculation. Tho proportionate liabi¬ 
lity of items 1 and 3 would bo 400 
and similarly tho liability for item 2 would 
bo Rs. —Bearing tho principle 
contained in S. 70. T. P. Act. in mind, tho 


plaintiff’s security must be held to extend 
to the whole of the property purchased by ° 
defendant G along with the improvements 
effected thereupon but inasmuch as tho 
amount decreed in favour of the plaintiff 
has been, we understand, deposited in Court, 
this direction would not confer any advan¬ 
tage on him. The appeal therefore fails and 
is dismissed. The respondents will have their 
costs of the appeal. 

c.r.k./g.n. Appeal dismissed. 
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In re Eamasami Konar and another f 

— Petitioners. 

Criminal Rcvn. Case No. 633 and Petn. No. 594 
of 1940, Decided on 27th November 1910, to reviso 
judgment of Court of Joint Magistrate, Kumba- 
konam. D/- 11th April 1940. 

Madras Prevention of Adulteration Act (3 of 
1918 as amended by Act 19 of 1935), S. 16 (5)_ 
Sample in fact analyzed by Government Analyst 
— Magistrate is not bound to send it again to 
Government Analyst under S. 16 (5). 

W here the sample has in fact l>een analyzed by 
the Government Analyst it is not incumbent upon 
the Magistrate to send it again to tho Government 
Analyst under S. 16 (5). [P49a] 

S. Sicaminalhan and S. Nagaraja Ai/j/ar 

— for Petitioners, g 

N. Somasundarmn for Public Prosecutor 

— for the Crown. 

FACTS. — The two appellants wero con¬ 
victed of offences under S. 5 (l) (b) and (i) of 
tho Madras Act. 3 of 1918 and under R. 28 of 
tho rules. Tho Sanitary Inspector purchased 
gheo from A-2 who was selling it in the shop 
of A-l. Tho gheo was certified by tho Gov¬ 
ernment Analyst to contain fat not derived 
from milk or cream to an extent of at least 
15 per cent. It was also contended in tho 
lower appellate Court that that Court did 
not comply with tho request of tho accused 
to send the same to tho Government Analyst 
for analysis. Tho lower appellate Court held 1 
that there is no provision in tho Act for tho 
Court to do so and it was for the appellants 
to take whatever stops wore necessary for 
tho conduct of their defence and not for tho 
Court to help it in doing so. Thoro was no 
right under the proviso to S. 16 (5) availablo 
to tho appellants for the simplo reason that 
there was no separate public analyst for tho 
municipality inquisition and tho proviso 
only applied when thoro is a separate public 
analyst as distinct from the Government 
Analyst. It was for tho appellants to adduce 
evidence in the lower Court to show that 
tho sample sent by r. w. l to the Government 
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Analyst was not the sample ghee sold by 
him and this he could have done by sending 
the sealed part of the purchased ghee given 
to him by the Sanitary Inspector. Against 
this decision the present criminal revision 
petition is filed. 

Order. — The sample was in fact ana- 
lyzed by the Government Analyst, and it was 
not incumbent on the Magistrate to send it 
again to the Government Analyst under 
s. 1 G. cl. (o), Madras Prevention of Adultera¬ 
tion Act, 1018 . There is therefore no ground 
for interference with the conviction of the 
petitioners and the sentence of petitioner l 
is not excessive. But petitioner 2 is the ser¬ 
vant and his fine is excessive. The tine of 
petitioner 2 is therefore reduced to Rs. 5 and 
otherwise this petition is dismissed. 

C.R.K./g.N. Order accordingly. 
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Horwill J. 
on difference between 

Wadsworth andSomayya JJ. 

In re Boya Chinna Papanna 
Prisoner — Accused. 

Referrea Trial No. 59 and Criminal Appeal 
No. 2.13 of 1941, Decided on 23rd July 1941, refer 

icd by Court of Session, Kurnool Division, !)/- 14th 
March 1941. 

(a) Evidence Act (1872), Ss. 24, 21-Confes- 
sion is relevant without formal proof of volun¬ 
tary nature by prosecution. 

The wording of S. 24 suggests that unless it ap- 
pears to a Court that an inducement, threat or 
promise was held out by a person in authority, a 
confession would be relevant under S. 21, without any 
formal proof of the voluntary nature of the state- 
nient and it has certainly not been the practice of 
ho Courts of the Madras Presidency to require 
from the prosecution formal evidence that the 
statement was voluntary. There is always cross- 
examination on this point and the accused is 

wysquestWHed by the Court about his confcs- 
is c ^tomary for the Court to consider the 

slatom! »? S r.f I Ti adC c , r0ss -cxarnination and the 
Utenunt of the accused and for tho Court then to 

r lhe \ C iS ftn P h,n « ‘n those sugges 

t F to 

evidence of the absence of threats, promises o - 
inducements leading to the confession. (P 50g- 

(b) Evidence Act (1872), S. 24 __ 
making confession of his guilt-There U n! 
presumption that he had done so under pressure 
exerted on him (Per Ilorwxll J.). P SUrc 

It is frequently assumed that a por-on would not 
make a confession of his guilt which would be .,»• 
1942 M/7 cc H 1 


judicial to hi? interest unless some pressure wei 
exerted on him. But it is not correct. For a man 
who has committed a grave crime—unless he is a 
hardened offender—has an overwhelming desire to 
unburden himself and share with somebody his 
terrible secret. If he thinks of the consequences of 
his conviction, fear of them will act in restraint of 
his natural itnpuNn to confess. At the moment of 
his arrest, the ordinary accused feels that the game 
is up and that it is futile to attempt to try to con¬ 
ceal his guilt any longer. '(p doc,f) 

(c) Evidence Act (1872), S. 27—S. 27 whether 
alfected by S. 162, Criminal P. C. 

(Per Horwill ./.; Somayya ■/.,doubting—Volun. 
tary confessions made to a police officer are ad¬ 
missible if they satisfy the conditions laid down 
in S. 27, Evidence Act, despite the provisions oi 
S. 102, Criminal P. C. [p ooj ] 

(Per Somaxjxja J .)—The question whetherS.27, I 
Evidence Act, has been altogether abrogated by 
S. 162, Criminal P. C., ought to be set at rest by 
the Central Legislature without leaving the matter 
in a state of confusion. (p 5j c ] 

(d) Criminal trial—Evidence—Disinterested 
witnesses not coming forward at earliest oppor¬ 
tunity and informing police — Merely on this 
their evidence should not be rejected. 

Unfortunately, witnesses are almost always un¬ 
willing to speak and thereby risk the enmity of the 
accused and his friends and put themselves to 
great inconvenience unless they arc personally in¬ 
terested. Hence the mere fact that witnesses who 
arc absolutely disinterested did not inform the 
police at the earliest opportunity that they had seen 
something connected with the murder hut waited 
for a day before they told the police is no ground . 
for rejecting their evidence. (p 565 J 

N. T. Itaghunathan and K. S. Jayaram _ 

for Prisoner. 

Public Prosecutor — for the Crown. 

Wadsworth J. _ The appellant has 
been sentenced to death for the murder of 
Papanna on the night of Gth November 1940 . 

As the learned Sessions Judge observes, tho 
case against the appellant depends substan¬ 
tially on his own confessional statement, 
corroborated by the recovery of incriminat¬ 
ing articles as a result of that statement. The 
main question is whether this statement was 
rightly admitted and made tho basis of his 
conviction, having regard to the provisions 
of Ss. 24 and 27, Evidence Act. 

Papanna was murdered whon ho was 
asleep at night and no one saw it being done. 
The complaint mentioned seven suspects, 
including the appellant and his co-accused, 
hut this was evidently mere guesswork. The 
Sub-Inspector arrived on the 7th, and on tho 
8 th he secured the evidence of p. \v. 7 that 
on the night of the murder as he was comin^ 
home from the fields he had seen the two 
accused sitting on the sluice of tho tank 
(some distance from the place of the mur- 
dor) and had spoken to them and that tho 
appellant had an axe, while accused 2 had 
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fl a spear. The witness saw nothing suspici¬ 
ous in their appearance or conduct. Ap¬ 
parently as a result of this information, the 
Sub-Inspector (who appears to have taken 
no action on the vague suspicions in the 
complaint) deputed constables to arrest the 
two accused. Those constables are not wit¬ 
nesses. On the morning of the 9th, when the 
Sub-Inspector was at the chawadi with the 
village munsif and others, the appellant was 
produced by the constables and was formally 
arrested and questioned by the Sub-Inspec¬ 
tor. In response to these questions he is 
alleged to have at once confessed that he 
and accused 2 had murdered Papanna and 
b that he had thrown his axe into the tank and 
had hidden his bloodstained clothes in a pot 
in his house. He then produced the blood¬ 
stained clothes from their hiding place and 
the axe from the water of the tank. As was 
to be expected, the weapon bore no certifi¬ 
able trace of blood, but the clothes were 
stained with human blood. After these re¬ 
coveries, the constables produced accused 2 
(who had been given the benefit of the doubt 
by the lower Court). He was also arrested 
and questioned and stated that he had hid¬ 
den his spear in the fodder in his manger. 
This was produced and was found to be 
c bloodstained, but the Imperial Serologist 
could not say whether or not it was stained 
with human blood. 

On the 9th, the Sub-Inspector also secured 
the evidence of P. w. 8, who has deposed 
that on the night of the crime he met 
the two accused at about midnight, com¬ 
ing away from the fields, armed with an axe 
and a spear. He said nothing about what he 
had seen till the police examined him. The 
Sub-Inspector in cross-examination denied 
that he had told either of the accused that 
ho would bo taken as an approver, denied 
that he told accused 2 that the appellant 
had confessed and repudiated a suggestion that 
(l the accused were arrested on the 7th along 
with others and compelled to confess. Before 
the committing Magistrate, the appellant 
stated that his nose bled and that his clothes 
thus becamo stained, but ho denied having 
produced those clothes from his house. Ho 
also asserted that be had been detained 
sinco the 7th afternoon and had been beaten 
by the police in order to make him confess, 
but that he had made no statement. Accused 2 
also denied having produced the spear and 
asserted that ho had been beaten. In the 
Sessions Court the appellant added that 
P. Ws. 7 and 8 wore false witnesses and that 
he never had the axe. 


On this evidence it is contended that g 
there is a serious doubt as to the voluntary 
nature of the appellant’s confessional state¬ 
ment, which the prosecution ought to have 
removed by positive evidence ; and that in 
any case this confession is retracted and is 
substantially uncorroborated. The argument 
is that something must have preceded the 
confession and that the prosecution have not 
discharged the duty laid upon them of pro¬ 
ving that the confession was not induced in 
an objectionable manner. It seems to me that 
this argument overlooks the nature of the 
appellant's own statements. He has not 
alleged that he was induced to confess by 
violence or promises. His case was that / 
though he was beaten he did not confess at 
all and did not produco the incriminating 
articles. It is true that the Sub-Inspector 
was asked questions which seem to suggest 
that the confessions were improperly in¬ 
duced, but these suggestions are difficult to 
reconcile with the appellant’s own denial 
that he made the statements and produced 
the articles. Two witnesses have corrobora¬ 
ted the police evidence that the confessions 
were voluntary. There is no evidence to sup¬ 
port the assertions that the accused were 
arrested on the 7th, nor does this seem 
likely. There is no evidence that the accused y 
wero beaten. There can be no doubt that 
the appellant did produce the bloodstained 
clothes. There is only his own assertion as 
to the way in which they came to be stain¬ 
ed with blood and this explanation is incon¬ 
sistent with the fact that they were hidden. 
There is no explanation of the circumstance 
that ho produced tho battle axe from the 
water of tho tank. Tho appellant having 
contented himself with a complete denial of 
the incriminating statements and conduct, I 
do not think that it was incumbent on the 
prosecution to lot in further evidence of tho 
absence of threats, promises or inducements 
leading to the confession. In my opinion the 
appellant has been rightly convicted and 
sentenced. But as my learned brother has 
taken a different view of the evidence, tho 
case will have to go before a third Judge. 

Somayya J. — I regret that I have felt 
compelled to differ. Tho appellant has been 
convicted of the offenco of murder and sen¬ 
tenced to death by tho Sessions Judge of 
Kurnool. Two persons wero charged and 
tried for tho offenco; tho appellant who was 
accused 1 was convicted and accused 2 was 
acquitted. The appellant is said to have 
murdered one Papanna of Ulindakonda, 
Kurnool District, on the night of Cth Nov- 
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a ember 19-30, when he was sleeping alone in 
his field which is about lA miles from the 
village. The deceased went to the field to 
watch over the harvested korra crop and 
while asleep, he was undoubtedly killed by 
someone. The question is “Was it the appel¬ 
lant that did so?” 

Enmity between the appellant and the 
deceased was alleged; the Judge finds that 
no enmity has been proved and the learned 
Public Prosecutor has not challenged this 
finding before us. The conviction rests solely 
on the retracted confession of the appellant 
which it is said is corroborated by the evi- 
b Jence of two witnesses, i>. ws. 7 and 8 and 
by the discovery of some property as the re¬ 
sult of the confession. P. W. 3 . the son of the 
deceased, discovered his father dead after 
midnight and informed his mother p. w. 4 . 
Then a complaint Ex. B was made to the 
village munsif at about 2 a. M.; the report of 
the village munsif was despatched at about 
5 A. M. and reached the Kurnool Taluk 
Police Station at 10-30 A. M. The Sub-In- 
spector reached the village at 2-30 r. m. the 
same day. lie got some information from 
P- w. 7 on the 8th and deputed his consta¬ 
bles to fetch the two accused. On the 9th he 


examined P. w. 8 and on the same day, the 
appellant was brought before the Sub-In- 
spector and when questioned in the presence 
of p. W. 9 and P. w. io, the appellant is said 
to have straightway confessed his crime. 
The confessional statement Ex. D was writ¬ 
ten by P. w. 9. Accused 2 was also brought 
before the Sub-Inspector on the same day; 
in fact, the constables had been asked on the 
8th to secure accused 2 also. When accused 2 
appeared he was questioned by the Sub- 
Inspector and he is also said to have at once 
confessed and given a statement, Ex. E. 
Exhibit D was recorded at 9 A. M. and Ex. E 
at 12 noon Exhibit D runs as follows: 

„ tl *° instigation of Obigadu.son of Boya Tbim- 

M«ri M Y H , ft 1 Uma, J tba K ft<lu . fio » of Boya Chinna 

IJov.l ir k ‘ U r n<l 1 cot BmI killed ‘he deceased, 

ni?lt !iw'i 1 UI f n,,ft , fo , ur ,,ft y s “go now, on the 
ni^ht of Wednesday, while ho was sleeping near the 

korra sheaves in the field. I cut and killed hirn 

kiUed hi.n a w-t’l “o' Wh,le 1Ianu >nantlm K adu cut and 
k.lled him with the spear. I threw away my battle 

'"I?;." 1 *} C , Water9 of U *e tank (or lake) at the termi- 
"I 1 0n ‘rip. It is bloodstain- 

■i .\ h wh,tcan K' and the white dhoti which I 
had then worn were stained with blood. I have con¬ 
cealed that dhot. and angi in „ n empty mud pot 
in my house, in which water is boiled, I shall get 
them and deliver to you. 

After recording Ex. D a search was made 
of the appellant’s house and the appellant 
is said to have produced from a pot inside 
the house a white angi (a coat) and a white 


dhoti (cloth); these were said to contain 
blood marks. Then they proceeded to the tank 
mentioned in Ex. T>; the appellant is said to 
have produced the battle axe from under- 
neath the water. This was at n a. m. (D-2). 
After the searches and recovery of the arti¬ 
cles evidenced by Ex. D-i, and Ex. D-2, the 
party returned to the chavadi and all of 
them remained there till 12 noon when ac¬ 
cused 2 was produced. When questioned he 
gave the statement Ex. E which runs as 
follows: 

At the institution of Boya Obigadu, Boya Chinna 
I’apigudu and I. together, cut and killed four days 
ago now. on the night of Wednesday. I cut and 
killed with tny -crew spear and Chinna I'apigadu 
cut and killed with a battle axe. (1 have concealed J 
my spear amidst (fodder) rubbish m the manger, 
inside my house. It is bloodstained. I shall produce 
it.) Chinna Papigudu threw away his battle axe 
that night, on our return trip, in the water of the 
pond (tank or lake). 

After recording Ex.D, a search was made 
for the spear; accused 2 produced a spear 
from his house and Ex. E-l was recorded at 

1 p. M. evidencing this search. Then both 
accused l and 2 were charged with the of. 
fence of murdering Papanna. Before the 
committing Court, both the accused retrac- 
ted their confessions. The appellant said that 
lie had no motive to kill the deceased, that 
the police beat him severely and asked him g 
to confess. He denied that the axe was his. 

As regards the bloodstained clothes, he said 
that owing to excessive lieat, his nose had 
bled and the clothes had become blood¬ 
stained in consequence. At the trial in the 
Sessions Court, the accused adhered to the 
statements which they gave in tho com¬ 
mitting Court. The Judge acquit ted accused 

2 on the ground that the admissible portion 
of Ex. E did not amount to a confession. As 
regards the appellant ho held that the con¬ 
fession contained in Ex. D was voluntary 
and that though it is a retracted coufession, 
it is corroborated by the recovery of M. os. 9, 

10 and 11 and by the evidence of p. \vs. 7 h 
and 8 . The appellant’s explanation for 
bloodstains on m. os. 9 and 10 was rejected 
on the ground that it was inconsistent with 
Ex. D. The Judge then referred to the evi. 
denco of p. w. 7 and P. w. 8 that the appel¬ 
lant was seen in the vicinity of the field 
where tho deceased met his death on the 
night of the sixth and that accused 1 had 
been armed with a battle axe. On this evi- 
dence he convicted the appellant of the 

offence of murder of Papanna and sentenced 
him to death. 

It is urged in appeal that it is unsafe to 
convict a person on the basis of a retracted 
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a confession, that in this case there was no 
motive proved for the appellant to kill the 
deceased, that r. \v. 7 himself stated that 
there was nothing unusual in villagers going 
about with a battle axe when going in nights 
to watch their fields, that even if his evi¬ 
dence is accepted as true, there is nothing 
suspicious about the appellant’s conduct on 
the previous night, that the evidence of 
r. W. 7 and P. W. 8 should not be accepted 
on the ground that their statements were 
available only on the eighth and ninth, i. e., 
two and three days after the occurrence. It 
is also urged that there are enough indica¬ 
tions in tho evidence to show that the 
b confession was not voluntary. 

Taking the evidence of P. w. 7 and P. w. 8 
first, the evidence of P. \v. 8 was available 
only on tho 9th, i.e., on the day of tho 
confession. Three days had elapsed and it is 
unsafe to rely upon the evidence which is 
given so late. The same remarks apply to 
p. \v. 7 whose statement was available only 
on the 8th. Two days had elapsed. Neither 
of them had stated to anyone what they had 
seen on the night of the sixth oven though 
they knew that the deceased was murdered 
on the night of the Gth. Their conduct is 
inconsistent with their having seen the ap. 
c pellant armed with a battle axe on tho night 
of the Gth anywhero near tho scene of the 
occurrence. I think it is unsafe to accept the 
evidence of F. W. 7 or P. \v. 8. Before I go 
to Ex. D, wo must see what happened on tho 
7 th and 8th. P. W. ll, the Sub-Inspector of 
Police, Kurnool Taluk Station, came to tho 
village on the 7th at about 2-30 P. M. In 
Ex. B, tho wife of tho deceased gave tho 
names of seven persons as suspects. Among 
these are accused l and 2 . After p. w. ll 
arrived in tho village, ho did not tako any 
steps to verify if these men wero in tho 
village nor even to visit tho house of any of 
d tho seven persons mentioned in Ex. B. Tho 
village munsif who was examined as P. \V. 9 
was asked about it and he said : 

Till the arrival of tho Sub-Inspector I did not 
tako any stops to verify if these seven men wore in 
the village. The Sub-Inspector was in tho village 
on tho 7th and 8th. Neither he nor I visited the 
houses of any of the seven men named in Ex. B on 
tho 7th or 8th. 

The Public Prosecutor conceded that as 
tho Sub-Inspector was not asked in chief 
examination to deny what tho village munsif 
stated, we must tako it that tho statement 
of tho village munsif is truo. It is said by 
tho learned Public Prosecutor that merely on 
tho ground that the names of these persons 
wero given as suspects in Ex. B, their houses 
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could not be searched. True. But that is no 
explanation why, as the village munsif says, 
steps were not taken to see whether these 
people were even in the village or why their 
houses wero not even visited. According to 
the prosecution, what put the Sub-Inspector 
of Police ultimately on to accused l and 2 
is the statement given by p. w. 7 on the 8th. 
P. W. 7 stated that he saw accused l and 2 
on the night of the Gth, accused l with a 
battle axe and the 2nd with a spear. It is 
this information that evidently led the Sub- 
Inspector of Police to take action against 
these accused and to depute two constables 
to fetch them. It is strange that with the 
information given by p. w. 7 the Sub-In- / 
spector did not think it worthwhile to search 
the houses of accused l or 2 but contented 
himself with merely deputing two constables 
to fetch them. He says : 

Till I deputed the constables on the 8th to arrest 
accused 1 and 2, I did not take any stops to ap- 
prehend any of the seven persons mentioned in 
Ex. B or to search their houses. I did not attempt 
to search the houses of accused 1 and 2 even after 
deputing constables on tho 8th to get them. I had 
no reason to believe that accused 1 and 2 would 
confess. I thought I had no sufficient grounds to 
search their houses though I had decided to arrest 
them. 

This is a curious answer. If he had sufli- g 
cient grounds to arrest them, it is dillicult 
to understand his statement that he had not 
sufficient grounds to search their houses. 
The way in which the accused are said to 
have confessed the moment they appeared 
before the Sub-Inspector and what went 
before lead mo to suspect that everything 
was known to tho police and that tho whole 
thing was merely a farce of having a con¬ 
fession first and a search immediately there- 
after to bring the case within S. 27, Evidence 
Act. The appellant is first produced at 
9 A. M. Immediately he makes a confession, 
Ex. D. Then tho first search is made and 
that is recorded at 10 o’clock. At ll o’clock 1 
tho second search was made which led to 
tho recovery of tho battlo axe. At 12 noon, 
accused 2 is produced and ho confesses im¬ 
mediately. Then tho search of his house is 
made and tho search report was prepared at 
1 P. M. to show the recovery of the spear in 
consequence of information contained in 
Ex. E. If the prosecution evidence is true, 

I cannot understand why even after Ex. D 
in which accused 2 was very clearly impli¬ 
cated, his houso was not searched. Tho 
searches in connexion with Ex. D wero finish¬ 
ed at 11 A. M. Then as P. W. 10 states in 
cross-examination, the party returned and 
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a were simply sitting until 12 noon when 
accused 2 was brought. P. \V. 10 says : 

When we returned from the tank to the’ chavadi, 
we did not expect accused 2 to he produced . . Still 
we stayed on there although we had nothing sped- 
fic to wait for. 

There is another point taken by the ap¬ 
pellant. It is said that the confession itself 
is not admissible under s. 2 j. Evidence Act. 
That section runs thus : 

A confession made by an accused person is irrele¬ 
vant in a criminal proceeding, ii the making of the 
confession appears to the Court to have been caused 
by any inducement, threat or promise having re¬ 
ference to the charge against the person, proceeding 
from a person in authority and sufficient in the 
opinion of the Court to give the accused person 
b grounds which would appear to him reasonable, for 
supposing that by making it lie would gain any 
advantage or avoid any evil of a temporal nature in 
reference to the proceedings against him. 

The rule in England as stated in Taylor 
on Evidence is this, p. 872 (Edn. 12 ) : 

Before any confession can be received in evidence 
>n a criminal case, it must be shown to have been 

voluntarily made.The rule which excludes 

confessions not shown to have been made volun¬ 
tarily is a rule of policy. It is not that the law pro- 
sumes such statements to be untrue, but that owing 
to the danger of receiving such evidence. Judges 
have thought it better to reject it. 

In (19M) a c 599 1 ftt p. C09, the Judicial 
Committee observed : 

It has long been established ns a positive rule oi 
c English Criminal Law, that no statement by an nc- 
cused is admissible in evidence against him unless 
it is shown by the prosecution to have been a volun- 
tary statement in the sense that it has not been 
obtained from him either by fear of prejudice or 
hope of advantage exercised or held out by a person 
in authority. 

In India, however, the matter is put more 
elaborately in s. 21 . One question that arises 
under s. 21 is whether it is really on the 
prosecution to prove that the circumstances 
mentioned in s. 21 do not exist or whether 
it is upon the accused to prove that the 
making of the confession was caused by in¬ 
ducement, threat or promise. It is no doubt 
a trufc tb:lt tho burden of proving facts which 
are specially within the knowledge of a 
person may he thrown upon him but having 
regard to tho well-known principle of cn- 
minal jurisprudence recognized in ( 1911 ) a c 
oJ9, 1 have no reason to doubt that what 
the Indian Legislature attempted to enact 
more elaborately in s. 24. Evidence Act, is 
that a Court must he satisfied before admit 
ting a confession that it is free from all 
taint. The wording of s. 24 is "if it appears 
to the Court to have been caused by induce- 
merit, threat," etc., a confession is irrelevant. 

I- ('l l) 1 A I II 1911 I* C 155 : 2.5 I C 07 * • 15 
, r r ' •> 32B : 1911 A C 599 : 83 L J 1* C 185 : 111 
b T 20 ISO T L It 9S9, Ibrahim v. The King. 
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It is not ‘if it is proved to have been caused 
by inducement, threat or promise." As ' 
pointed out in 52 Cal G7 2 at p. 82, the Indian 
Legislature has deliberately used the expres¬ 
sion if the making ol the confession appears 
to the Court ' and not "if it is proved to the 
satisfaction of the Court." Therefore, if the 
Court has any reason to doubt the free and 
voluntary nature of the confession, then it 
is for the prosecution to prove that it was 
made without any of the inducements, 
threats or promises mentioned in this sec¬ 
tion. It is not as if there is less need for 
protection to an accused person in India 
than in England. Yet in England, the bur¬ 
den lies undoubtedly on the prosecution to ^ 
prove that the confession was voluntary 
before it is admitted. I have no reason to 
think that the standard is less strict in 
India. As I said before, the Legislature 
seems to have endeavoured to enact the 
same rule in a more elaborate manner. 

It is said that in this case the appellant 
set up the story that he was beaten by tho 
police and that if it was true, there would 
have been some marks of violence on tho 
person of the accused. As regards the argu- 
ment that the accused has not proved that 
he was beaten, it is as in most of such 
cases impossible to expect him to he able to (7 
prove to the satisfaction of the Court that 
he was belaboured or that there are any of 
the informative circumstances mentioned in 
s. 24 . 'I hen it is said that what was sugges¬ 
ted to the Sub.Inspector during the cross- 
examination was that some inducements 
were held out to the appellant in order to 
induce him to confess and not that he was 
beaten. P. W. 11 was asked whether he did 
not tell either of tho accused that he would 
he taken as an approver if ho confessed and 
he was also asked whether it was not true 
that accused 1 and 2 were arrested even be¬ 
fore the ninth and compelled to make a , 
confessional statement. There is enough 
suggestion in this second sentence that they 
wero compelled and what is mentioned in 
the accused’s statement is only an elabora¬ 
tion of what is taken down as compelled in 
the cross-examination of ]\ w. 11 . There is 
nothing in the evidence of i>. \v. io to ad¬ 
vance the case of the prosecution. There are 
enough materials in this case to raise a very 
serious doubt in my mind about the free and 
voluntary nature of Ex. D. I apply therefore 
the rule enunciated in 52 Cal G7* and hold 


2 . (’25) 12 A I It 1925 
Ci L J 7M2 : 52 Cal 67 
v. I'nncbkari Dutt. 


Cal 5s7 : mi; I C 114 : 2U 
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a that it was the duty of the prosecution to 
have satisfied the Court that none of the 
circumstances mentioned in s. 24 exist in 
this case and the evidence falls far short of 
it. On the other hand, all the circumstances 
point to the conclusion that very much more 
should have happened than what is admit¬ 
ted by the prosecution. 

Lastly there is the fact that the accused 
retracted the confession and the question is 
whether it is safe to convict him on the 
strength of the retracted confession. Neces¬ 
sity of corroboration in a case of this kind, 
is recognized by all the authorities and was 
not seriously questioned by the public prose- 
k cutor. It is said that in this case the corro¬ 
boration is to bo found in the evidence of 
i\ W. 7 and P. w. 8 and in the discovery of 
M. Os. 9, 10 and ll. It is unnecessary to go 
into this question fully in the view that 
I have taken on the other points. But there 
seems to be some force in the appellant’s 
contention that what was discovered by rea¬ 
son of the information given in Ex. 1) ought 
not to bo treated as corroboration of the 
statement made in Ex. D and that oven if as 
P. W. 7 and P. W. 8 say, accused l was car¬ 
rying a battle-axe which it was very com¬ 
mon for every villager to do, then there is 
c nothing suspicious in that act and that 
again would not bo a corroboration of Ex. D. 

I would reverse the conviction and sentence 
and direct the appellant to bo sot at liberty. 

Before leaving this case, I should say that 
the question whether s. 27, Evidence Act, 
has been altogether abrogated by s. 1G2, 
Criminal P. C., ought to be set at rest by 
the Central Legislature without leaving the 
matter in a state of confusion. It is enough 
to point out that the Lahore High Court by 
a majority held that it was repealed and the 
Local Legislature interfered in the matter. 
The Allahabad High Court has also held 
d that s. 1 G 2 abrogates s. 27, Evidence Act. 

I am very strongly in favour of this view. 
Two decisions of the Madras High Court 
have been brought to rny notice in which it 
has been held that S. 27 still stands in spite 
of s. 1G2, Criminal P. C., and this view has 
been taken by the Nagpur and Patna High 
Courts. It is obviously very unsatisfactory 
to leave the matter in this state. Advantage 
might bo taken of this opportunity to 
examine the whole law of confessions and 
amend S. 21 so as to make it clear that be. 
fore a confession is allowed to go in, tho 
prosecution must provo that it is voluntarv. 

(On account of the difference in opinion 
of the two Judges tho case was placed before 


Horwill J. who delivered the following „ 
judgment.) c 

Horwill J. —The appellant was convict¬ 
ed of an offence punishable under s. 302 , 
Penal Code, by the Sessions Judge of Kur- 
nool and sentenced to death. On a differ¬ 
ence of opinion between Wadsworth and 
Somayya JJ. the appeal has been posted 
before me. The facts of the case have been 
stated in the judgments of my learned bro- 
thers and the main question that I have 
been asked by the learned advocate for the 
appellant to consider is whether the confes¬ 
sion made by the appellant was made volun¬ 
tarily. On this point Wadsworth J. held that 
it was and Somayya J. that it was not. / 

I he wife of the deceased person had no 
information as to who had committed the 
murder, but because of past enmity she sus¬ 
pected seven persons, and amongst them 
were the two persons who were accused in 
the lower Court. No definite material was 
forthcoming for a day and a half or so that 
was sufficient to warrant the arrest of either 
of them; but on 8th November, the offence 
having taken place on tho night of the Gth, 

P. W. 7 told the Sub-Inspector that ho had 
seen the two accused together on tho night 
of offence, the appellant armed with a bat¬ 
tle axe and the other accused with a spear, g 
As the deceased man seemed to have had 
his head battered in with blows from an axe 
and to have been stabbed with a spear, tho 
bub-Inspector sent two constables on tho 
night of tho 7th to arrest the accused; and 
they were brought to the Sub Inspector tho 
following morning. He then had with him 
the \ illago Magistrate and the President of 
the Panchayat Board to assist him in his 
investigation. The Sub-Inspector immedi- 
ately questioned the appellant, who told him 
that he and tho other accused had committed 
this offence, and that he had thrown the axo 
with which tho offence was committed into 
a certain tank, and that the bloodstained ,l 
clothes which ho was wearing on the night 
of tho offence had been placed in a pot in¬ 
side his house. The learned advocate for tho 
appellant contends that it was not sufficient 
for tho prosecution to let in evidence of the 
questions put and tho answers of tho appel¬ 
lant; but that they were bound to show by 
all evidence possible that the confession was 
made in circumstances from which it could 
bo conclusively deduced that tho statement 
was voluntary. Particular relianco has boon 
placed on a decision of tho Privy Council 
reported in (l'Jli) A C GOU 1 in which it bos 
been said; 
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It has been established as a positive rule of 
English Criminal Law that no statement by an ac¬ 
cused is admissible in evidence against him unless 
it is shown by the prosecution to have been a 
voluntary statement in the sense that it has not 
been obtained from him by fear of prejudice or 
hope of advantage exercised or held out by a per- 
eou in authority. 

w 

Our own Evidence Act does not put the 
matter in the same way. Section 21 makes 
admissions relevant and says that they may 
be proved as against the person who makes 
them. Section 24 deals with an admission 
which amounts to a confession and adds a 
proviso to the ordinary rule that an admis¬ 
sion can he proved against the person who 
fj makes it by laying down that: 

A confession made by an accused person is irrele¬ 
vant if the making of the confession appears to the 
Court to have been caused by any inducement, 
threat, or promise having reference to the charge 
against the accused person, proceeding from a per¬ 
son in authority and sufficient .... to give the 
accused person grounds .... for supposing that by 
making it he would gain any advantage or avoid 
any evil of a temporal nature .... 

This wording suggests that unless it ap. 
pears to a Court that an inducement, threat, 
or promise was held out by a person in 
authority, a confession would ho relevant 
under S. 21 , Evidence Act, without any for- 
mal proof of the voluntary nature of the 
c statement. It has certainly not been the 
practice of the Courts of this Presidency to 
requiro from the prosecution formal evidence 
that the statement was voluntary. There is 
always cross-examination on this point and 
the accused is always questioned by the 
Court about his confession. It is customary 
for the Court to consider the suggestions 
made in cross-examination and tho state¬ 
ment of the accused and for the Court then 
to decide whether there is anything in those 
suggestions or in the evidence which would 
lead it to suspect that the confession was 
not voluntary. However, this discussion 
d whether formal proof by tho prosecution of 
the voluntary nature of the confession is 
necessary is an academic one; because P. \v. o 
has set out tho circumstances under which 
the accused was questioned; he savs that 
a policeman brought accused 1 to tho Sub-Inspector 
about A. M. We hml gathered there casually .... 
After arreting accused 1, tho Sub-Inspector asked 
him What do you know of the death of Vullarn 
Papanna. 1 

The accused’s confession seems to have 
been an answer to that question. This is very 
much what happened in the Privy Council 
case above referred to (ion) A i: ryJO, 1 where 
the officer who was the superior of the soldier 
charged, said to him, "Why have you done 
such a senseless act"? to which tho accused 


replied, "Some three or four days he has 
been abusing me. Without a doubt I killed 
him.” That statement was held to he a 
voluntary one; and I see no reason for hold, 
ing that the statement in tho present case 
was not made voluntarily. It is probably 
true that the Sub-Inspector preferred ob¬ 
taining information from tho accused rather 
than by searching his house; but that does 
not in any way cast any doubt on the volun¬ 
tary nature of the confession made. It is 
irequontlv assumed that a person would not 
make a confession of his guilt which would 
he prejudicial to his interest unless some 
pressure were exerted on him. I do not be - 
lievo this to be the case. A man who has ^ 
committed a grave crime—unless he is a 
hardened offender—has an overwhelming 
desiro to unburden himself and share with 
somebody his terrible secret. If he thinks of 
the consequences of his conviction, fear of 
them will act in restraint of his natural 
impulse to confess. At the moment of his 
arrest, tho ordinary accused feels that tho 
game is up and that it is futile to attempt 
to try to conceal his guilt any longer. Even 
in cases in which no confession of the ac¬ 
cused is tendered in evidence, because it does 
not lead to any discovery, a perusal of the 
records frequently shows that some sort of j 
a confessional statement is made. There is 
nothing in the evidence in this case which 
suggests that the appellant was detained and 
questioned for a considerable time before ho 
made his statement. Tho evidence is in fact 
to the contrary. 

That voluntary confessions made to a 
police officer are admissible if they satisfy 
the conditions laid down in s. 27 , Evidence 
Act, despite the provisions of s. if, 2 , Criminal 
P. has been held consistently by this 
< ourt over a long course of years. If tho 
statement mado by the appellant was volun¬ 
tary, as I hold it was, there can be little doubt 
of the truth of his confession. As a result 4 
of it tho axe was found in a tank, and it is 
unlikely that it would have been found had 
it not been for the confession. Further, cer¬ 
tain clothes stained with human blood were 
found in the house of the appellant, which 
he said in his confession were worn by him 
at the time of the murder. The ovidence of 
r. Ws. 7 and s is also corroborative of the 
confessional statement; for they saw tho two 
accused persons on the night of the offence 
not far from tho scene of offence, armed 
with instruments similar to those with 
which the appellant says they committed tho 
murder. Tho medical evidence shows that 
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„ such weapons could have caused all the in¬ 
juries found on the body of the deceased. 
P. Ws. 7 and 8 are unconnected either with 
the appellant or with the deceased; and it is 
difficult to believe that they would he wil¬ 
ling to say that they saw the accused armed 
with an axe and a spear respectively near 
the scene of offence on the night when the 
offence was committed unless they had ac¬ 
tually seen them. If it were customary for 
witnesses to come forward at the very first 
opportunity and tell the police that they had 
seen something connected with the murder 
then the value of the evidence of P. Ws. 7 
and 8 would be seriously diminished by their 
h failure to inform the police at the earliest 
opportunity. P. W. 7 waited a day or so be¬ 
fore he told the Sub-Inspector what he knew 
and then probably spoke only because he 
was questioned, whilst p. w. 8 probably did 
not come forward with information until 
after the appellant had made his confession. 
Unfortunately, witnesses are almost always 
unwilling to speak and thereby risk the en¬ 
mity of the accused and his friends and put 
themselves to great inconvenience unless 
they are personally interested. There is no¬ 
thing improbable in this evidence of these 
witnesses. They are absolutely disinterested 
c and so there is no reason why their evidence 
should not be accepted. 

I therefore agree with Wadsworth J. that 
the appellant was properly convicted of the 
offence with which he was charged. A strong 
plea has been made for the modification of 
the sentence; but I do not find any circum¬ 
stances that extenuate the crime of the 
appellant. The murder was apparently a de¬ 
liberate one, committed in cold blood while 
the deceased was lying in his field. The side 
of his head was crushed by repeated blows 
with a weapon such as the axe used by the 
appellant, which shows that these blows 
w must have been delivered while the deceased 
was lying on the ground. The conviction 
and sentence are therefore confirmed and 
the appeal dismissed. 

C.R.K./K.S. Appeal dismissed. 
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Wadsworth and Patanjali Sastri JJ. 

Srcc Rajah Velugoti N av an c cilia 
Krishna Yachetulra Bahadur Yarn — 


Sirigiri Ramanujulu Chetly — Rcspdt. 
Civil Rcvn. Peln. No. 1829 of 1939, Decided on 
12th Match 1941, to revise order of Special Deputy 
Collector, Chandrngiri Division, D/- 12-1-1939. 


Madras Agriculturists Relief Act (4 of 1938), 
Ss. 15 and 3 (4)—Scope of S. 15—Agraharam in c 
Kalabasti zamindari—Zamindar must be regar¬ 
ded as "landholder" of agraharam — Fact of 
proprietor of agraharam also being regarded as 
landholder by virtue of amending Act 18 of 1936 
does not affect zamindar’s position as land¬ 
holder of agraharam—Jodi payable by proprietor 
of agraharam to zamindar comes within pur¬ 
view of S. 15. 

The scope of the relief intended to be afforded by 
S. 15 must be determined with reference to the 
wider definition of rent contained in S. 3 (4) and 
not to the definition in the Madras Estates Land 
Act. The operation of S. 15 is not confined to cases 
arising between landlord and tenant under the 
Madras Estates Land Act. [p 58d,e] 

In the case of an agraharam in Kalabasti zamin¬ 
dari continuing as before the permanent settlement f 
to be held on an under tenure under the zamindar. 
the zamindar must be regarded as the owner, and 
therefore the ‘’landholder" of the village. The fact 
that by virtue of the amending Act, 18 of 1936 the 
proprietor of the agraharam has also to bo regarded 
as a "landholder” does not affect the position of the 
zamindar as a landholder in respect of that village. 
The definition of a landholder clearly contem¬ 
plates a plurality of landholders. The relation be¬ 
tween the zamindar and the proprietor of the 
agraharam is-one of owner and an under tenure 
holder and there is nothing incongruous in holding 
that both of them are "landholders” ns defined in 
the Madras Estates Land Act. The jodi payable by 
the proprietor of the agraharam to the zamindar 
being payable to a landholder of an estate comes 
within the purview of S. 15, Madras Agriculturists' 
Relief Act : C. R. Ps. Nos. 205 to 209 and 246 to g 
249, 459 and 460 of 1939 and 24 M L J 659, Dis- 
ting.\ (’22) 9 A I R 1922 P C 168, Rc/.\ (’40)27 
A I R 1940 Mnd 422, Dissent. [P 57 g.h P 68a) 

P. V. Iiajamannar and K. Subba Rao — 

for Petitioner. 

N. C. Subbiah — for Respondent. 

Patanjali Sastri J. —This civil revision 
petition arises out of an application filed by 
the respondent in the Court of the Special 
Deputy Collector, Chandragiri, under s. 15 
( 4 ), Madras Agriculturists’ Relief Act. In 
order to obtain the benefits of the Act, the 
respondent who is the proprietor of Muddu- 
mudi village, an agraharam situated in the 
Kalabasti zamindari, paid into Court rupees 
21 - 12-2 being the jodi alleged to bo due to 
the petitioner herein, who is the representa¬ 
tive in interest of the zamindar, and prayed 
for a declaration that the “rent” duo for 
fasli 1317 had been fully paid up. The peti¬ 
tioner pleaded that the jodi payable by tho 
respondent was not “rent” as defined by 
S. 3 (i) of the Act and that therefore the 
Court had no jurisdiction to entertain the 
application. This objection was overruled by 
tho Court below and the only question for 
determination in this civil revision petition 
is whether the petitioner’s contention is cor¬ 
rect. The term “rent” is defined for the 
purposes of the Act as meaning not only 
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a rent as defined by the Madras Estates Land 
Act, but also 

quit rent, jodi, kattubadi, poruppu or the like pay- 
able to the landholder of an estate as defined by 
the Madras Estates Land Act, 1908, whether a 
decree, or order of a civil or revenue Court has been 
obtained therefor or not. 

The Madras Estates Land Act as amended 
by the Madras Act, is of 1930, contains the 
following definitions (so far as they are 
material here) : 

Section o (2) (d)—Estate mean? any inam village 
of which the grant has been made, confirmed or 
recognized by the British Government, notwith¬ 
standing that subsequent to the grant, the village 
has been partitioned among the grantees or the 
l, successors-in-title of the grantee or grantee-. 

(5) ‘‘Landholder’' means a person owning an 
estate or pnrt thereof and includes every person 
entitled to collect the rents of the whole or any 
portion of the estate by virtue of any trunsfer from 
the owner or his predecessors-in-title or of any 
order of a competent Court or of any provision of 
law. 

The petitioner’s contention is that the 
agraharam in question is an estate and the 
respondent and not the petitioner is the 
landholder thereof, and that therefore the 
jodi due from the respondent is not “payable 
to the landholder of an estate" as there 
could not be two "landholders" in respect 
r of the same estate." Now, an agraharam is 
a village granted to a community of Grab- 
mins by former rulers or zamindars either 
absolutely rent-free in which case it is called 
sarva agraharam or on condition of paying 
annually a fixed sum which is variously 
called jodi, poruppu or kattubadi. At the 
time of permanent settlement of zamindaris 
in this Presidency, such villages were ex¬ 
cluded from the assets of the zamindari for 
the purpose of fixing the peisbeush or assess¬ 
ment payable by the zamindar to the Gov¬ 
ernment, the jodi payable to him being alone 
1 Deluded. The result of this was that such 
d villages were thereafter regarded as held bv 
tne agraharamdars under the Government 
and subject to its right of resumption on 
\alid grounds and they were dealt with on 
that footing at the time of the subsequent 
mam settlement when they were “enfran- 
chised by the Government relinquishing 
its right of reversion in lien of a fixed annual 
payment called ", ju .t rent.” The jodi, how¬ 
ever. continued to be payable to the zamin- 
dar as before but it was no longer indicative 
of the zamindar’s ownership and the ngra- 
haramdar’s undertenure of the village. This 
was why such a village was held not to fall 
under cl. (e) of s. 3 ( 2 ), Madras Estates Land 
Act, which included in the definition of estate 


villages held on a permanent undertenure 
in permanently settled zamindaris : sec c n 
MLJ G59. 1 This is not, however, the position 
in respect of agraharam villages in the Kula- 
hasti zamindari. As pointed out by the Privy 
Council in i« i ,\ 115=41 Mad 8G4.- the per¬ 
manent settlement of what were known as 
the lour western zamindaris, namely Yen 
katagiri, Kalabasti, Roinvau/epalam and 
Karvetnagar, was not made in accordance 
with the practice described above which was 
prescribed by the Permanent Settlement 
Regulation (25 of 1802 ), but was made on 
quite different lines independently of tin- 
provisions of the regulation; that is to say, 
the peisbeush was not based upon a compu 
tation of the assets of these zamindaris aftei 
excluding lakhiraj or revenue free lands and 
other lands paying only small quit rents or 
jodis but was fixed on the basis of a com¬ 
mutation of the military service subject to 
which the zamindaris were originally held. 

The agrabarams and other inam villages 
were thus not excluded from the zamindaris 
by the settlement and it was for this reason 
that their Lordships held in the case referred 
to above that the Government had no right 
of reversion in such iminis comprised in the 
Yenkatagiri zamindari. The position there- 
fore is that the agraharam here in question 
which is in Kalabasti zamindari continued 
as before the permanent settlement to be 
held on an undertenure under tbo zannndar 
whose right has now become vested in the 
petitioner. In such circumstances, weeansee 
no reason why the petitioner should not 
still be regarded as the owner, and therefore 
the "landholder" of the village. The fact 
that by virtue of the amending Act is of 
193G the respondent has also to lie regarded 
as a landholder" does not affect the posi¬ 
tion of the petitioner as a landholder in res¬ 
pect of that village. The definition of a 
landholder clearly contemplates a plurality " 
of landholders by making express provision 
for settlement of disputes that may arise in 
such cases. The relation between the peti¬ 
tioner and the respondent is thus one of 
owner and an under-tenure holder, just as it 
"°uld be if the zamindar had made a post- 
settlement grant of the village as an agra¬ 
haram, and there is nothing incongruous m 
holding that both of them are "landholders" 
as defined in the Madras Estates Land Act. 

{ ' n i 21 V : 20 1 ^ 1913 M w N 

/Hi, Veerablm-1ruyyn v. S. Venknnna 

2- (’22) 9 AIK 1922 P C 168 : 73 I C 711 : | i M„,i 

1 A ‘ n > (I> C) ‘ s - crclur >* of Stutc v. Kujuh 
of \cnl;atfftL’iri. 1 
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a The jodi payable by the respondent to the 
petitioner being thus payable to a land- 
holder of an estate comes within the pur¬ 
view of s. 15 , Madras Agriculturists’ Relief 
Act. Our attention was drawn to the deci¬ 
sion of Pandrang Row J. in c. R. ps. 
NOS. 205 to 209, 246 to 249, 459 and 460 of 1939 
where the learned Judge hold,that jodi pay¬ 
able by certain inamdars of whole inam 
villages lying within the Shulagiri zaruin- 
dari was not “rent” as defined in Madras 
Act, 4 of 193S and did not therefore attract 
the application of s. 15 (l) thereof. The 
learned Judge observed : 

It being clear that the petitioners themselves are 
6 the landholders in respect of these villages, they 
cannot rely on any payments made by themselves 
to the zamindar as payments made to the land¬ 
holder. It follows, therefore, that S. 15 (1) does not 
apply to the petitioners. 

It does not appear how the villages were 
dealt with at the time of the settlement and 
if, as in the general case, they were excluded 
from the assets of the zamindari, the decision 
would be correct. But, as already pointed 
out, the position in the present cose is en¬ 
tirely different and the decision referred to 
does not assist the petitioner. A recent deci¬ 
sion of Abdur Rahman J. reported in ( 1940 ) 
l M L J 369 s was also brought to our notice, 
c It related to amounts payable to an inamdar 
of a whole village by holders of minor inams 
comprised therein for water charges and 
land cess. The learned Judge referred to the 
definition of rent in the Madras Estates 
Land Act and held, in tho light of that 
definition, that 

if the jural relationship between tho parties is 
not that of tho landlord and tenant S. 15, Madras 
Agriculturists Relief Act, or R. 6 (1) would havono 
application. 

This view overlooks the definition of 
rent in the Madras Agriculturists Relief Act 
which plainly includes “quit rent, jodi, kat- 
tubadi, poruppu or tho like payable to tho 
d landholder of an estate,” which aro not 
included in tho definition in the Madras 
Estates Land Act and it is obvious that tho 
scope of the relief intended to be afforded by 
s. 15, Agriculturists Relief Act, must bo 
determined with reference to the wider defi. 
nition contained therein. It was said that 
the reference to a “holding" in tho proviso 
to s. 15 (l) militated against this view. That 
term is no douht defined in tho Estates Land 
Act so as to denote lands held by a ryot 
under a singlo patta but thero is no warrant 
for importing that definition into the Agri- 
culturists Relief A ct which does not define 

3. ('10) 27 A I 11 1010 Mad 42*2: (1040) 1 M LJ 369^ 
Madura etc. Dovastliannm v. Mnsanam Pillai. 


that expression. If the jodi payable to the 
landholder of an “estate" is rent, the person 
liable to pay it is a “tenant,” as defined by 
the proviso, for the purposes of the section, 
and the property in respect of which such 
rent" has accrued must be regarded as his 
holding.” We are therefore unable to agree 
with the observations of the learned Judge 
in the case cited above confining the opera¬ 
tion of s. 15 to cases arising between land¬ 
lord and tenant under the Estates Land 
Act. In the result, the civil revision peti¬ 
tion fails and is dismissed with costs. 

C.R.K./g.n. Petition dismissed. 

■» 
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Burn and Horwill JJ. 

In re Nadimpalli Bangaruraju and 
others — Prisoners — Appellants. 

Referred Trial No. 39 of 1941 and Criminal 
Appeals Nos. 135. 136, 171 of 1941, Decided on 
2‘2nd April 1941, referred by Court of Session, East 
Godavari Division, I)/- 12th February 1941. 

(a) Evidence Act (1872), S. 155 (3)—Defence 
seeking to show that witness’s statement in 
Court is contrary to what he told police officer 

—Proper way of contradicting witness stated_ 

Only way to prove that statement in Court was 
not made to police officer is to ask police officer 
himself in witness box _ Reference to police g 
diary for that purpose is useless — Witness’s 
statement in case diary—Use of diary to contra¬ 
dict witness how far permissible stated. 

Where the defence seek to show that a witness 
had made a statement in the Court which is con¬ 
trary to what ho had told a police ofticer, the pro¬ 
per way of contradicting him is to ask tho polico 
officer whether that was so and to permit if neces¬ 
sary the filing of such portions of the record in tho 
case diary us will support the polico officer's state¬ 
ment. Where it is alleged that the statement inado 
by the witness in Court was not mado before tho 
police officer, it is useless to refer to the record in 
the police diary at all, for what is recorded therein is 
not intended to he a complete record of what a wit¬ 
ness tells tho polico ofticer. It is only a resume of 
the statement, made by tho polico to facilitate their j 
investigation. The only way to prove that the state¬ 
ment made in Court was not made to the polico 
officer is to ask the police ofticer himself when ho 
is in the witness box. It is improper to file tho 
wholo of the entry in tho ease diary of tho polico 
officer relating to the statement of a witness mado 
in the course of investigation and to nmko a freo 
use of tho whole statement whether it was strictly 
relevant to the alleged contradiction or not. [I* 60<?,/] 

(b) Penal Code (1860), Ss. 141 and 97 _ 
Assembly of more than five persons with com¬ 
mon object of maintaining possession does not 
come within S. 141 — Accused having no right 
of private defence of property in their posses¬ 
sion — They are responsible for their individual 
acts — But if they have that right it not only 
entitles them to defend land but also such other 
persons as they can gather to help them. 
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a An assembly of more than live persons with the 
common object of maintaining possession does not 
come within the definition of unlawful assembly in 
S. 141. If the accused had no right of private 
defence of the property in their possession they 
would bo responsible for the various acts done by 
them individually. But if they had a right of private 
defence but some exceeded it that right not only 
entitles the accused to defend land, but also such 
other persons as they might have gathered there to 
help them to protect their rights. [I* 61 b, c] 

(c) Penal Code (I860), Ss. 304 and 100 _ 
Accused in exercise ot right of private defence 
of property using dagger and causing death to 
members of other party not because of necessity 
but with desire of punishing other party enter¬ 
ing upon their land — Accused exceed right of 

^ private defence and are guilty under S. 304. 

Where the accused in the exercise of their right 
of private defence of property use daggers and cause 
injuries to the members of the other party result- 
jng in death of some of them not because they felt 
it necessary to use the daggers for the protection of 
their person or property but were actuated by the 
desire to punish those who tried to enter upon their 
land, they must ho deemed to have exceeded the 
right of private defence and must be held to bo 
guilty under S. 301, (i> 61c, )) 

(d) Penal Code (1860), Ss. 147 and 148 — 
Rioter armed with deadly weapon is punishable 
under S. 148 — He cannot be guilty both under 
S. 147 and S. 148 (Ter Burn J.). 

A rioter armed with a deadly weapon is punish¬ 
able under S. 148. It is not possible to find him 
c guilty both under Ss. 147 and 148 because, however 
many the weapons he may be armed with, he com¬ 
mits only one offence of rioting in the course of the 
same riot. [i> 62c, d) 

K. S. Jayarama Ayyar — for Appellants. 

Public Prosecutor — for the Crown. 

Horwill J. —The eleven appellants Lave 
lteen sentenced to death by the Sessions 
•Tudge of Hajahmundry for having committed 
the murder of six persons by stabbing them 
to death on 21st May 1940. They havo also 
all been convicted of rioting and sentenced 
to one year’s rigorous imprisonment under 
s - Penal Code. Appellants 3, G, 10 and li 
d ^ er0 further found guilty under s. 3-24, 
Penal Code, of causing hurt to i\ w. 5 with 
dangerous weapons and sentenced each to 
s‘x months rigorous imprisonment. The 
ight between the appellants on the one 
band and the deceased persons on the other, 
arose out of a dispute with regard to the 
cultivation of a plot of land named Malayyu 
Pampu, which belongs to p. \v. u and his 
brother. It seems fairly clear from the evi¬ 
dence of i\ Ws. II. 13 and .0 that accused 1 
and 7 had been the tenants of p. w. n for 
many years and that for most of this time 
they had paid no rent. P. \V. li. unable to 
collect any rent, adopted the plan, not at all 
uncommon, of trying to get rid of his ten¬ 


ants by leasing the land to another tenant 
ami leaving him to do the best he could to ' 
evict the recalcitrant tenants. The person 
upon whom the burden fell was the first 
deceased; and i\ w. n states that about 8 
or 9 days before the offence, he leased tho 
land orally to the first deceased. In his 
dying declaration the first deceased says 
that the lease was two days before the 
offence. However that may he, 2lst May was 
selected as an auspicious day lor ploughing 
this land ; and r. Ws. r> and 18 say that on 
tho previous day the first deceased irrigated 
the land. The intentions of the first deceased 
could not he kept secret; and, on the morn- 
ing of the 2lst, when the fust deceased took f 
his young son p. \V. 13 to Malayyu Pampu 
to plough the land, he found accused 2 and 
7 already there ploughing. These two accused 
were prepared for all eventualities and the 
other accused were sitting on the bund of 
that land. Accused 1 . 3 to 6 and s are hro- 
thers of accused 2 and 7. Accused 10 and ll 
are tho first cousins of accused l to S and 
accused 9 is tho brother-in-law of accused 3 . 

r Ihe first deceased told accused 2 and 7 
that he had obtained a lease of the land 
from P. \v. i j and asked them to desist from 
ploughing and to leave tho land to him. 
Accused 2 and 7 refused to do so and said g 
that they had been in possession of this land 
for a very long time and that they had no 
intention of giving it up. The first deceased 
then said, Don’t let us quarrel about this 
matter. Let us consult p. w. li." He how. 
ever realized the futility of appealing to 
P. W. li and went to fetch some of his rela¬ 
tives, who are the other five deceased per¬ 
sons. All the six persons returned to the 
land together. After some further alterca¬ 
tion, four of these deceased persons began 
to unyoke the ploughs of accused 2 and 7 . 
Accused 1 thereupon jumped down from tho 
bund, rushed at the deceased's party, and 
immediately stabbed the first and second 
deceased. A general fight then ensued during 
the course of which accused 3 stabbed tho 
third and fifth deceased, accused 8 stabbed 
the fourth deceased, and accused 2 stabbed 
the sixth deceased. The other accused were 
armed with stout sticks and they caused a 
number of stick injuries to the deceased 
persons. Kven after some of the injured men 
hud fallen to the ground, the various accused 
beat them with sticks. At this juncture, 

1‘. \V. r. intervened and received a number of 
stick injuries. Accused 3 threw his knife at 
him and it just grazed his finger. Fearing 
that he too would share the fato of the 
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a other six men who had already been fatally 
stabbed, he ran away. 


A. I. R. 


What strikes one most forcibly about this 
story is its reasonableness. P. Ws. 5 and 13 
do not say that they were peaceably plough¬ 
ing the land when they were suddenly 
attacked by a number of armed men. They 
admit that the accused persons were already 
ploughing the land. They admit that the 
hrst deceased went away and returned with 
men armed with sticks, clearly with the 
intention of enforcing their supposed right. 
They further admit that it was only after 
some of the deceased persons had tried to 
b unyoke the bulls of accused 2 and 7 that 
they were attacked and the fight began. 
Although p. w. 5 apparently made no at¬ 
tempt to report the matter either to the 
village munsif, who was a brother of the 
first deceased, or to any of the police ollicers 
he was examined early the following morn ’ 
mg at the inquest, again by the Circle 
Inspector on the 23 rd; and a day after that 
again he gave a statement to the Magistrate 
under s. 1G4, Criminal P. C. P. W.S’s evi¬ 
dence is consistent, except that he did not 
say in his statement under s. 1G4, that after 
the deceased persons had fallen to the ground, 
c tbe >' were further beaten with sticks. There 
also seems to be some suggestion here and 
there that there was some fighting with 
sticks before the fatal stabbing took place. 
P. W. 13 , a boy of 12 years of age, speaks only 
to the beginning of the quarrel; for the bulls 
which the deceased had brought for the pur¬ 
pose of ploughing the land had wandered 
far from the field and this little boy went 
after them. P. W. 5 is therefore the only eye- 
witness of the main incidents of the fight, 
(After discussing the evidence, his Lordship 
proceeded). There were therefore undoubtedly 

a very large number of injuries on the per¬ 
sons of the deceased caused by sharp-edged 
d weapons, and it is clear that several persons 
in the accused party must have been armed 
with knives or daggers. The evidence of p. w. 5 
which has stood the test of cross-examina¬ 
tion well and seems consistent, and which is 
corroborated to a considerable extent by the 
dying declarations, can therefore be safely 
accepted, especially with regard to the stab 
bing. 

During the course of examination of 
P. W. 5, ho was questioned with regard to 
the statements made by him to the Circlo 
Inspector; and it may he pointed out in 
passing that the learned Sessions Judge hns 
made improper use of these statements. 


■Where the defence seek to show that a wit- 
ness has made a statement in Court which is e 
contrary to what he had told a police officer 
the proper way of contradicting him is to 
ask the police officer whether that was so 
and to permit if necessary the filing of such 
portions of the record in the case diary as 
wi 1 support the police officer’s statement. 
Where it is alleged that the statement made 
by the witness in Court was not made before 
the police officer, it is useless to refer to the 
record in the case diary at all, for what is 
recorded in the case diary is not intended to 
be a complete record of what a witness tells 
the police officer. It is only a resume of the 
statement, made by the police to facilitate / 
their investigation. The only way to prove 
that the statement made in Court was not 
made to the police officer is to ask the police 
officer himself when he is in the witness-box. 
What the learned Sessions Judge seems to 
have done was to have allowed the Circle 
Inspector to be asked whether certain copies 
of the case diary were true copies of state- 
ments recorded from p. w. 5. The whole of 
entry in the case diary relating to the state¬ 
ment of p. w. 5 was thereupon filed and free 
use has been made of the whole of the state- 
ment, whether it was strictly relevant to 
the alleged contradictions or not. This was 9 
clearly an improper use of the case diary. 

It remains to consider what offence, if 
any, was committed by the accused persons. 

It seems clear from the evidence of p. Ws. 14 , 

13 and 5 that accused 2 and 7 never lost 
possession of the field. Although p. w. h 
states that they were present when he orally- 
leased the land to the first deceased ho does 
not say that they acquiesced in it; still less 
does he say that they voluntarily quitted 
the land or that he in any way was able to 
evict them. The conduct of tho accused 
within two days or so of this leasing of the 
land shows that they did not acquiesce in it 
and that they did not give up possession. If " 
it was true that the first deceased irrigated 
the land on the day before the offence, there 
is no reason to suppose that I10 did it with 
the knowledge and consent of the accused. 

It was a fugitive act that did not disturb 
their possession. Moreover, even though ac¬ 
cused 2 and 7 had not paid their rent fora con¬ 
siderable time, they were entitled to remain 
in possession; because it dees not appear from 
the evidence of p. w. u that ho gave them 
any notice to quit. On tho other hand, he 
says that he did not. It would appear from 
the evidence of p. \v. 14, although tho evi¬ 
dence with regard to the nature of the lease 
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a has been left in a great deal of uncertainty, 
that it was an agricultural lease. Whether 
there was a cowle in the first instance or 
not, it continued as a lease from year to 
year after the period of such cowle was 
determined. If it was an agricultural lease, 
the lease could only he determined by giving 
six months notice in writing to the tenants; 
and, as this was admittedly not done, ac- 
cused 2 and 7 wore entitled to remain in 
possession. Even if these two accused had 
no such right, the accused’s party would not 
have constituted an unlawful assembly. An 
unlawful assembly is an assembly of five or 
( more jiersons when, inter alia, the common 
J object is 

by means of criminal force or show of criminal 
force to any person to take or obtain possession of 
any property of which he is in possession or enjoy¬ 
ment . 

It would follow therefore that the six de¬ 
ceased persons were members of an unlawful 
assembly, because they sought to obtain 
possession forcibly from accused 2 and 7 . On 
the other hand, the accused's party sought 
only to maintain possession; and an assembly 
of more than five persons with this common 
object would not como within the definition 
of unlawful assembly given in S. in, Penal 
c ^°de. Tbe accused therefore cannot be con¬ 
victed of any offence by virtue of S. 149, 
Penal Code. If they had no right of private 
defence of the property in the possession of 
accused 2 and 7, the .accused would bo res¬ 
ponsible for the various acts done by them 
individually. If they had a right of private 
defence but some exceeded it, that right not 
only entitled accused 2 and 7 to defend the 
land, but also such other persons, as they 
might have gathered there to help them to 
protect their rights. 

It has therefore to be considered what 
persons, if any, exceeded their right of pri. 
d 'ate defence. As all tho deceased persons 
"ere armed with sticks, thoso accused who 
used only sticks can hardly be said to have 
exceeded tho right of private defonce, espe. 
ciaUy as it has not been shown that any of 
the stick injuries wore fatal—or even caused 
grievous hurt. Mr. Jayarama Ayyar has 
pointed out that the accused persons did 
have a reasonable apprehension that death 
or grievous hurt might be caused to them 
and that therefore they woro justified in 
doing such acts as might involve the risk of 
causing death to those who were seeking to 
enter on that land; but tho progress of tho 
fight does not suggest that those accused 
" ho used their daggers did so because they 


felt it necessary to use them for the protec¬ 
tion of their persons and property. It is 
fairly clear that in wielding their daggers or 
knives and indicting so many injuries on 
the deceased persons, they were actuated 
not by any desire to defend their persons 
and property but to punish thoso who tried 
to unyoke the bulls and to enter upon tho 
land. The accused were in greater strength, 
even at the outset, and as one by one the 
deceased were stabbed, the strength of the 
accused’s party became overwhelming ; and 
there was certainly no need to cause tho 
injuries to the decased that they did. We 
are therefore satisfied that in stabbing the 
six persons, thoso accused who were respon- / 
sible for this had exceeded their right of 
private defence. As the seriousness of the 
injuries shows that the persons who caused 
them intended to kill the deceased, they 
would be guilty under S. 304 (l), Penal Code. 

Although p. w. 5’s evidence is not corrobo¬ 
rated by the dying declarations with regard 
to the attacks on all the deceased persons, 
yet we think his evidence is trustworthy. 

It is true that 1 ’. W. 5 does not say that he 
joined with the six deceased persons in at- 
tempting to enter ujion the land in the pos¬ 
session of accused 2 and 7, yet there is reason 
to think that his evidence that he went there .j 
later is true ; for whereas all the other six 
persons had fatal stab injuries and many of 
them had a number of incised wounds too, 

I’. W. 5 had only a few stick injuries, with 
the exception of a slight scratch on the finger 
which, ho said, was caused when accused 3 
threw a dagger at him. We are confident 
therefore that tho evidence of p. w. 5 is true 
and that the accused l to 3 and S are guilty- 
under s. soi (l), Penal Code. The accused 
have all been convicted under S. 302 as well 
as under other sections including rioting 
with dangerous weapons. All those convic¬ 
tions are set aside. Accused 4 to 7 and 9 to li 
are acquitted, while accused l to 3 and 8 are h 
convicted under s. 304 (l). They are sentenced 
to ton years rigorous imprisonment. Wo 
think that a severe sentence is necessary in 
view of the brutality and extremity of the 
measures adopted by theso accused in deli¬ 
berately stabbing to death no less than six 
persons. 

Burn J—I agree and I have little to add 
except with regard to the learned Sessions 
.Judge's discussion of the decisions of this 
High Court. In para, f, of his judgment, the 
learned Sessions Judge has said : 

The evidence of the tnhsildar nml the medical 
officor about the precautions under which the dyinv; 



G2 Madras Somappa v. 

a statements were recorded impressed me favourably 
and these alone, in the opinion of the Madras High 
Court, are sufficient to bring the acts home to 
accused 6 Satyanarayanaraju .accused 3Venkataraju, 
accused 2 Ramarnju and accused 1 Bangaruraju. 

It is needless to say that the Madras High 
Court bad not expressed any opinion regard- 
ing the sufficiency of the dying declaration 
to bring any acts home to any of the accused 
in this case. The learned Sessions Judge is 
misquoting the view of this High Court 
recently expressed with regard to the suffi¬ 
ciency of dying declarations in cases where 
the Court upon due consideration find the 
dying declarations to be true. A little later, 
b the learned Sessions Judge has purported to 
quote some observations of my own in 1941 
M W N Cr 9. 1 It is hardly necessary to say 
that, in my decision in that case, I said 
nothing whatever about the possibility of 
distinguishing the separate intentions of 'the 11 
members of an unlawful assembly when their com¬ 
mon intention can be easily inferred by their 
having caused the death of six separate persons, 
and so every one of them must be presumed to 
have anticipated the death of every one of the 
injured as the result of acts which might be done 
in furtherance of the common intention. 

I made no remarks in that case which 
could have any possible bearing upon infer¬ 
ence to be drawn from the very different 
c facts of the case tried by the learned Ses¬ 
sions Judge. The learned Sessions Judge, 

I regret to say, has quite failed to understand 
the decision in 1941 M w N Cr 9, 1 for I find 
that in this case again ho has charged cer¬ 
tain persons under s. 148, Penal Code, read 
with S. 149, Penal Code, although the prin- 
cipal point dealt with in 1941 M \v n cr 9, 1 
was that it is not possible for a person to bo 
constructively guilty of an offence under 
S. 148, Penal Code. The learned Sessions 
Judge moreover has convicted all the accused 
under both ss. 147 and 148, Penal Code. This 
is clearly impossible. If a rioter is armed 
d with a deadly weapon, he is punishable 
under s. 148. It is not possiblo to find him 
guilty both under s. 147 and s. 148, because 
however many the weapons ho may be armed 
with, he commits only one offence of rioting 
in the course of the same riot. ° 

C.R.K./g.N. Order accordingly. 

1. (’41) 28 AIR 1941 Mad 489: 196 I C 119 : I LR 
(194i) Mad 692: (1941) 1 M L J 236: 1941 M W N 
Cr 9, Subba Rao v. Emperor. 
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Hindu law — Debts—Manager — Decree ob¬ 
tained in suit on promissory note executed by 
karta — Decree can be executed against entire 
family estate even though other members were 
not parties to suit provided decree-holder proves 
that debt was for family necessity and that it 
was incurred as karta — Decree-holder is not 
debarred from adducing evidence to prove these 
merely because he did not implead other mem- i 
bers to suit. 1 

Even when nil the members of a joint Hindu 
family have not been made parties to a suit the 
entire family estate is, when the debt is incurred 
by a managing member or members, bound by the 
act of the latter and can pass at the sale in execu- 
tion of a decree, although he or they may not have 
been described to be such or stated to have been 
sued in their representative capacity. It would not 
be so when the debt is incurred for a purpose not 
binding on the family. The only thing that the 
' • . | sons, os the case may be, can 

insist is that an opportunity may be afforded to 
them to contest their liability. Therefore in a case 
where it can be made out that a person against 
whom tho decree was passed occupied a represen¬ 
tative capacity at the time and that the debt for 
which the decree was passed was one for family g 
necessity the property belonging to the other mem- 
bers should be held liable, although they were not 
co nomine parties to the suit. The frame of the 
suit or questions relating to adjectival law or oven 
considerations based on commercial convenience to 
be found in the Negotiable Instruments Act should 
not be allowed to prevail against tho substantive 
law or to decide tho point finally whether theother 
members of the family would or would not be liable 
for debts incurred by the manager. A decree may 
be passed against a manager or a karta alone who 
happens to be the maker of tho promissory note 
even in cases where a suit is brought on tho basis 
of a promissory note ; but once a decree has been 
obtained, the question whether the judgment-debtor 
was liable individually or was also representing the 
other members of the family of which he was the 
karta should be left to be determined in appropriate /* 
proceedings and tho power of the creditor to get the 
liability of persons other than the judgment-debtor 
declared subsequently should not be taken away or 
hold to have been impliedly adjudicated against him 
simply because he brought the suit against the 
maker in tho first instance : Case law referred 

[ P G4a,b ; P 65d ; P 66^] 
l liere is no distinction between a debt raised on 
the security of a promissory note or of a mortgage 
after the decree is passed. The liability of theother 
members of the joint Hindu family must be, in 
both cases, determined by Hindu law and not by 
the reason that tho karta hud executed a promis¬ 
sory note in one case and a mortgage deed in the 
other. [p 66c J 

C. S. Venkatachariar and D. Raviaswami 
Ayyangar — for Appellant. 

K. Kuppusrcam i — for Respondent. 
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a Judgment. — This appeal raises a ques¬ 
tion of some importance. The facts are these: 
A promissory note was executed on 24th 
July 1930 by one Linga Reddi for Rs. 400 in 
favour of D. w. i, Bhimakka. A suit was 
brought on the basis of the promissory note 
by the promisee (o. S. No. ltiG of 1932) which 
resulted in a decree. In execution of that 
decree, a house and certain lands belonging 
to the joint family consisting of Linga Reddi 
and his nephew, the present plaintiff-respon¬ 
dent, were attached and purchased on 22 nd 
September 1933 by the defendant.appellant 
who is a stranger. A sale certificate was ac¬ 
cordingly granted to him on 27th November 
1933 (Ex. ID. The sale certificate describes 
that the whole of the property mentioned 
therein and not merely the share belonging 
to Linga Reddi was sold in execution of the 
decree. When the auction purchaser pro¬ 
ceeded to recover possession of the property 
purchased by him, he was obstructed by the 
other member of the joint family of which 
Linga Reddi was the kartha. Tho auction 
purchaser applied for removal of tho ob¬ 
struction (E. A. No. 127G of 1935) and it was 
ordered to bo removed on Gth February 193G. 
Tho obstructor, that is Linga Reddi’s nephew, 
brought a suit to set aside the order passed 
c in execution on the ground that he was no 
party to the suit in 0. S. No. 1GG of 1932 and 
could not therefore bo dispossessed of the 
share which he owned in the family pro¬ 
perty. The auction purchaser contended that 
as Linga Reddi was the manager of the 
family at the time when tho suit was 
brought against him, as the debt was incur¬ 
red by him for joint family necessity and as 
he was entitled to alienate the whole of tho 
property for that debt, tho entire family pro¬ 
perty sold in execution of the decree, and 
not merely Linga Reddi’s share, must be 
held to have been purchased by the auction 
d purchaser. Relying on the decision in 68 
M L j 104 1 the lower Courts held that the 
question of necessity could not be gone into 
in this suit and inasmuch as tho decree was 
passsed against Linga Reddi alone on the 
basis of the promissory note, his nephew, 
i. e., the present plaintiff, could not bo held 
bound by that decree with the result that 
his share of the property could not be held 
to have passed to the defendant-appellant in 
execution of tho decree. The auction pur. 
chaser was thus prevented from establishing 
that tho debt incurred by Linga Reddi was 

1. (’35) 22 A I li 1935 Mad 145 : 155 I C 574 : 68 
M L J 104, Lakehumnu Cbettiur v. Muthu Cbel- 
liali Goundan. 


for family necessity and that the entire 
family property had passed to him in the * 
auction sale. The question to decide in this 
appeal is whether the decision of the Sub¬ 
ordinate Judge is correct. It is well settled 
that a sale in execution conveys the entire 
family property 

if a decree is passed against tho kartha or manager 
of a joint Hindu family in respect of a liability 
properly contracted for the necessities of the family 
and that 

the binding character of the decree upon the inte¬ 
rests of the other members depends not upon their 
having or not having l-een parties to the suit, hut 
on tlie authority of the manager to contract the 
liability. 

See 6CLJ 3C2 2 at page 3G8, 14 Bom 597, ;3 20 , 
Rom 372, 4 29 cal 583"' and Mavne’s Hindu 
Law, p. 450 para. 348, c-1. 2. Can Linga Reddi 
be held then to have been sued as a kartha 
and represented the other member of tho 
family although he was not described in the 
plaint as such? The answer to this question 
is furnished by several decisions of the Privy 
Council which have been subsequently fol¬ 
lowed in a well discussed judgment of a 
Division Bench of the Lahore High Court 
and in a Full Bench decision of this Court. 
Tho first decision of tho Privy Council to 
which reference may bo made was in 13 Cal 
2 l,° where their Lordships observed as fol¬ 
lows : ‘J 

Their Lordships do_not think that the authority 
of Deenadayal's case,' bound the Court to hold that 
nothing hut Giridhari’s coparcenary interest passed 
by tho sale. If his debt was of a nature to support a 
sale of the entirety, he might have legally sold it 
without suit, or the creditor might legally procure 
a sale of it by suit. All the sons can claim is that, 
not being parties to the sale or execution proceed¬ 
ings, they ought not to be barred from trying the 
fact or the nature of the debt in a suit of their own. 
Assuming they have such a right, it will avail them 
nothing unless they can provo that the debt was 
not such as to justify the sale. 

This was undoubtedly a case where the 
debt was incurred by a father, hut tho prin¬ 
ciple of that decision was subsequently up. 
plied by their Lordships to tho case in 15 ll 
Cal 70 s where tho debt was incurred by a 
managing member of the family who did not 
happen to be the father. As this case was 

2. (’07) 6 C L J 362, Kunj Bcburi Lai v. Kandh 
l’arshud Narain Singh. 

3. (’90) 14 Bom 597, iiari Vital v. Juiram Vital. 

4. (’99) 23 Bom 372, Sakharam v. Devji 

5. (’02) 29 Cal 583 : G C W N 370, Baldeo Sonar v. 
Mobanik Ali Khun. 

6. (’86) 13 Cal 21 : 13 I A 1 : 4 Snr G82 (I* C), 
Nanomi Babuasin v. Modbun Mohun 

7. (’77) 3 Cal 198 : 4 I A 247 : 1 C L R 49 : 3 Sar 
<30 : 3 Kuthcr 468 (1* C), Deendayal Lul v. Jug- 
deep Narain Sin^h. 

8. Caw) 15 Cal 70 : 14 I A 187 : 1 PR 1838 : 5 Sar 
84 (I* C), Daulat Ruiu v. Mehr Chand, 
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attempted to be distinguished on the ground 
1 that it was a case of a mortgage and not 
that of a promissory note, I would advert to 
and examine that distinction later; but it is 
clearly an authority for the proposition that 
even when all the members of a joint Hindu 
family have not been made parties to a suit, 
the entire family estate is, when the debt is 
incurred by a managing member or members, 
bound by the act of the latter and can pass 
at the sale in execution of a decree although 
he or they may not have been described to 
be such or stated to have been sued in their 
representative capacity. It would not be so 
when the mortgage is effected or a debt is 
f> incurred for a purpose not binding on the 
family; but, in order to test the correctness 
of the decision of the lower Courts, it must 
be assumed in the present case that the debt 
was of a nature that would bind the family 
of which Linga Reddi and the respondent 
were members. If a debt is therefore assumed 
or found to have been incurred for the family 
necessity by a manager who was not the 
father (or for a purpose that was not im¬ 
moral or illegal when the father happens to 
be tbe managing member) in a subsequent 
litigation to which the other members were 
parties, it would have to be held that the 
c managing member was sued in a ropresenta. 
tive capacity in the first litigation and that 
the whole of the family was bound by the 
decree passed therein. The only thing that 
the other members or the sons, as the case 
may be, can insist, as observed by their 
Lordships in the above decision, is that an 
opportunity may bo afforded to them to con- 
test their liability. If this is all, it is being 
given to them in the present litigation. This 
and other Privy Council decisions were re¬ 
ferred to in a judgment of the Lahore High 
Court and discussed by Tek Chand J. in AIR 
1035 Lab l." Tho headnoto of that judgment 
is sufficiently clear and reads as follows : 

' A decree passed against the managing member of 
an undivided Hindu family in respect of a liability 
incurred within the scope of his authority is on- 
forceablc against tho interest of the junior members 
in the family property, oven though thoy had not 
been made parties to the suit, but such members 
are not precluded from contesting the authority of 
tho manager, of the nature of tho dobt and this 
they may do either in the course of execution pro¬ 
ceedings or in a suit of their own. There is no pre¬ 
sumption that a debt contracted by tho manager of 
a Hindu family was contracted for family purposes 
and this fact must bo.provcd by evidence. The mere 
circumstance that it had not been disclosed in the 
course of proceedings in the original suit against 
the managing member, that tho debt had been 

9. (’35) 22 A I It 1935 Lah 1 : 157 I C 739, Jai 
Kishen v. Ram Chand. 


raised for family necessity, or that the decree does 
not show on the face of it that the judgment-debtor 0 
had been sued in his capacity as manager, is not 
fatal to the right of the decree-holder to proceed 
against the entire family property. It is not the 
frame of the suit or tho form of the decree which 
is conclusive of the matter; the essential point is 
whether in fact the debt, which is the basis of tho 
decree, had been raised by the judgment-debtor 
within the scope of his authority as the manager 
and for the purposes of the family. This question 
of fact can be determined finally only after tho 
junior members have had proper opportunity of 
being heard, either in the execution proceedings or 
in a separate suit, specially brought for the pur¬ 
pose. But if after hearing the junior members, the 
finding is that the debt satisfied the ‘touch-stone of 
necessity’ and is therefore binding on them, their 
interest in the property will be held to have passed 
at tho sale, as effectively as if thoy had been made f 
parties to the original suit. 

This question came up for decision before 
a Full Bench of this Court in ILR (1937) Mad 
880. 10 The facts of that case briefly were that, 

A, who constituted a member of a joint family 
with his sons B aud c purchased on behalf 
of the joint family a certain property which 
was then subject to a mortgage. Subsequent 
to the purchase tho mortgagee brought a suit 
to enforce the mortgage and impleaded A as 
the purchaser of the equity of redemption. 

A represented the joint family in the suit. 
There was a decree for sale and in execution 
of the decree tho mortgagee purchased tho <j 
property. Ho subsequently brought a suit for 
the recovery of possession of tho property 
purchased by him and to this suit ho im- 
pleaded not only A who had, as already 
stated, represented the family in the previous 
suit but his sons B and C, as well. Ho also 
claimed mesne profits in that suit. On the 
plea raised by B and C that they had ceased 
to have any interest in the property by virtue 
of a partition under which the property had 
fallen to A’s share they wore exonerated. It 
however transpired that in that partition A 
had taken the property not only for himself 
but for himsolf as well as for a minor son D h 
with whom ho was joint at the time when 
the partition was effected. Tho suit was 
decreed and tho mesne profits wore ordered 
to bo ascertained. Tho decreo for uiesuo pro¬ 
fits was ultimately passed on 3rd April 1935. 
Two months later, A died and in February 
1936 an application was filed on behalf of 
tho decree-holder to recover the amount by 
sale of tho other properties, in d’s hands. 

D resisted tho same on tho ground inter alia 
that tho properties in his hand could not bo 
reudored liable in execution, firstly, as there 

i0. (’37) 24 A I II 1937 Mad 610 : 171 1 C 101 . 

I L R (1937) Mad 880 : (1937) 2 M L J 2<»1 (b li). 

Venkatanarayaua Rao v. Venkata Somaraju. 
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had been a partition between him and his 
father A, and secondly, as the execution was 
being sought on the basis of the decree which 
was obtained against his father only. The 
Partition alleged by D was found against him. 

On the second point, the Full Bench held 
that the properties of the joint family in D's 
hands should be, in spite of the fact that be 
was not a party to the suit or to the decree, 
proceeded against in execution. It may be 
remembered, however, that this was so held 
not only on the ground that a happened to 
be the father of D but also on the ground 
that a was the kartha of the family of which 
D was a member. It was held by the Full 
Bench that when the suit related to joint 
family property and the person sued upon 
was either the father or the eldest member, 
i. o., the accredited head of the family, it 
must be presumed that he was sued in his 

representative capacity and he need not have 

been described as such in the pleadings and 
that it was not necessary that the decree 
should have been passed against him speci- 
fically as such. It was also held that since 
the liability was declared to be a family 
liability, every item of the joint family pro- 
perty was bound to satisfy the same. It may 
also bo added here that although the three 
cases of the Privy Council on which relianco 
was placed by Venkatasubba Rao J. who 
wrote tho leading judgment in that case re. 
lated to immovable property, tho principle of 
representation attirmed in that decision was 
held to apply “to other transactions as well.” 
Ibo decree for mesne profits which was 
being enforced against D was after all a de¬ 
cree for money. On the basis of these autho. 
nt.es it would seem to follow that in a case 
where it can bo made out that a person 
against whom tho decree was passed occupied 
a representative capacity at tho time, as 
Linga Rede i did, and that the debt for 
which the dccreo was passed was ono for 
am. y necessity, as the debt incurred by him 
must be for the present, assumed, the pro- 

be "on ; Cl0 " ym « to tho other members should 
thev wern “ S 8 t Uni l ,tion - hold liable, although 
If this is H n C ° n0mine to the suit. 

* h low r C °? Ct 1,0sition - the ^9^ 

of the lower Courts in disallowing the ones- 
ions in regard to tho binding nature of tho 
debt and tho respondent's liability to dis 
charge tho same from being gone into, would 
be apparently wrong. It has been, however, 
contended by learned counsel for the res 
pondent that although Linga Reddi was the 
kartha of tho family at tho time when tho 
decree in O. S. No. ICC of 1932 was passed 
1912 M/9 & 10 
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yet as the suit had not been brought on the 
basis of the original consideration but, on the 
basis of the promissory note itself and the 
other members of the family were not irn. 
pleaded in that suit as parties, the decree 
should be found to have been passed against 
him (i. e., Linga Reddi) in his individual 
capacity and the entire family property of 
which lie and his nephew were owners, could 
not be made liable in satisfaction of the 
decree. 

During the course of his arguments. learned 
counsel for the respondent tried to base this 
contention partly on the ground of waiver 
by the plaintill is not basing his claim in 
°. s - No * P ;,; of 1932 on the original consi¬ 
deration against the other members of the 
family and partly on the ground that a de¬ 
cree on the basis of the promissory note 
could only be passed against the maker or 
those who were parties to the note and that 
unless the promissory note was on the face 
of it found to have been executed on behalf 
of the joint family (which it was not) a de- 
cree against Linga Reddi cannot be held to 
have been passed in a representative capacity 
and the property belonging to the junior 
member of the family, (i. e., the respondent) 
could not be made liable. 1 do not think 
there is any force in either of these conten. <j 
tions. As for tho question of waiver, it was 
never alleged by anyone in this litigation 
that tho decree-holder had waived his right, 
if any, to recover the decree amount from 
tho family property. That would be a ques- 
tion of fact, but it cannot be inferred merely 
from Bhimakka’s omission to implead the 
other members of tho family in o. s. no. iG»i 
of 1932. As for the other contention, relianco 
was placed by learned counsel for the res¬ 
pondent on tho decision in GS ML J lot 1 and 
on the Full Bench decision in I L It (1933) 
Mad 608 . Thequestion to decide in tho Full 
Bench caso was whether in a suit by an 
indorsee of a promissory note, persons other 1 
than thoso who were parties to the promis- 
sory note could bo made liahlo. Tho promis¬ 
sory note in that case was found to have 
been executed by tho managing member of a 
joint Hindu family but tho promisee was 
held, in view of the words of the indorse- 
ment, not to liavo transferred the debt for 
which tho promissory note was executed but 
the promissory note only. On these findings 
the answer given by the Full Bench to tho 
above mentioned quest ion was in the nega- 

11. (’.IS) 23 A I It 1938 Ma«l 377 : 174 I C 577 • 

I L It (193 m) Mad 5GM : (1938) 1 M L .1 378 (!•’ D)' 
UarulLuumuliu Nuicker v. Kudir lJadslm Kowthar. 
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tive. But this was because the indorsee was 
held not entitled to sue on the debt which 
was transferred to him hut merely on the 
promissory note which was. An indorsee 
could not, in the circumstances, sue on the 
basis of the original debt, but the case of a 
payee is different. The suit in o. S. No. 1GG 
of 1932 was by the promisee himself and the 
question whether he was the owner of the 
debt apart from the promissory note does not 
arise. Moreover, the question whether the 
property belonging to the other members of 
the family could be made liable in execution 
of the decree passed against the maker of 
the promissory note or those who were par- 
b ties to the same did not arise for considera¬ 
tion in that case, and was not considered. 
This would be clear from the following 
observation that was made in that judgment: 

The maker alone can be sued on the note and the 
fact that under Hindu law sons are liable in res¬ 
pect of the debts incurred on behalf of the family or 
by the father for his own purposes, provided that 
they aro not incurred for illegal or immoral pur¬ 
poses, does not affect the principle involved. 

The decision in 68 M L J lot 1 does un¬ 
doubtedly proceed on the basis that the 
question of the binding character of the debt 
against the other members of the family 
cannot be, at least in cases when they are 
not the sons or descendants of the judgment- 
debtor, gone into in execution proceedings, 
but this was on the basis of the decision in 
8 Mad 208, 12 which was, in view of the Privy 
Council decisions, considered by the Full 
Bench iniLR (1937) Mad 880 10 to be obso¬ 
lete. It is truo that the facts of the case in 
68 M L J 104 1 as well as in 8 Mad 208, 11 were 
similar to tho facts of the present case, but 
the objection was being raised, as pointed 
out by Mr. Ramaswami Iyengar in the last 
of tho two cases, to the attachment and not 
as hero, after the property had been sold, by 
the Court. This nmy make some difference 
although I very much doubt if it should. At 
d all events, I see no justification for the 
reservation made by tho learned Judges to 
cases where the other members of tho family 
happen to bo tho sons or descendants of tho 
judgment-debtor. If it was on tho theory of 
representation the members other than sons 
or grandsons must be held to stand in the 
same position and to be similarly represen¬ 
ted by the kartha. It may be that the Hindu 
father may have greater powers than an ordi¬ 
nary managing member, but so far as the 
question of liability on the promissory note 
was concerned, they stood in the same posi. 

12 . (’86) 8 Mad 208, Viraraghavamma v. Samud- 


tion. And sons or other descendants are not 
always bound by the debt incurred by their e 
father or ancestor, e. g., where the debt is 
illegal or immoral. In any case, in view of 
the Full Bench decision iniLR (1937) Mad 
880, 10 the authority of the decisions in 8 Mad 
20 S 11 and 68 M L J 104, 1 must be found to 
have been considerably shaken. I find no 
reason for drawing a distinction between a 
debt raised on the security of a promissory 
note or of a mortgage after the decree is 
passed. The liability of the other members 
of the joint Hindu family must be, in both 
cases, determined by Hindu law and not by 
the reason that the kartha had executed a 
promissory note in one case and a mortgage / 
deed in the other. Why should a distinction 
be drawn between various decrees and why 
should the liability of the other members of 
a joint Hindu family be determined in cases 
of some and not in cases of others, it is not 
quite easy to follow. 

I must therefore hold that there is no 
merit in the contention that in a suit on a 
promissory note when the liability of per¬ 
sons other than the maker had not been 
alleged or determined, a creditor would be 
debarred for ever from enforcing the liabi¬ 
lity imposed by Hindu law as against the 
other members of the family of which the g 
maker of tho promissory note was the kartha 
or the head. Tho frame of the suit or ques¬ 
tions relating to adjectival law or even con- 
siderations based on commercial convenience 
to be found in the Negotiable Instruments 
Act should not be allowed to prevail against 
the substantive law or to decide the point 
finally whether the other members of the 
family would or would not bo liable for debts 
incurred by the manager. A decree may be 
passed against a manager or a kartha alone 
who happens to be tho maker of the promis¬ 
sory note even in cases whore a suit is 
brought on the basis of a promissory note; 
but once a decree has been obtained, the 
question whether the judgment-debtor was 
liable individually or was also representing 
the other members of tho family of which 
he was the kartha should be left to be deter¬ 
mined in appropriate proceedings and tho 
power of the creditor to get the liability of 
persons other than tho judgment-debtor de¬ 
clared subsequently should not be taken 
away or held to have been impliedly adjudi¬ 
cated against him simply because he brought 
tho suit against tho maker in tho first in¬ 
stance. This would contravene the principle 
enunciated by their Lordships of the Privy 
Council and by tho various High Courts in 
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a cases, some of which only have been noticed 
by mo. 

It was wrong to suggest that an auction 
purchaser in a case like this was trying to 
go behind tho decree. Ho is not, first of all, 
as contended by learned counsel for the 
respondent, standing in the shoes of the 
decree.holder. If at all, ho stands in the 
shoes of the judgment-debtor whose right, 
title and interest ho has purchased and the 
questions whether the judgment-debtor could 
alienate the entire family property in dis¬ 
charge of the particular debtor whether the 
wholo of it could have been sold in execution 
would depend upon the nature of the debt 
1 and the position which the judgment-debtor 
occupied at all relevant times. If the decree- 
holder succeeds in establishing that the debt 
was incurred for a family necessity and 
that the judgment-debtor did represent the 
family at the time when the debt was incur¬ 
red and at the time when the suit was 
brought against him, the share of the other 
members in the family property must bo 
held equally bound to discharge tho debt 
incurred by the kartha of tho family. In my 
view, a decree obtained on the basis of a 
promissory note against a person who is the 
manager or kartha of the family would bo 
c executable against the family property of the 
other members provided tho necessary con¬ 
ditions are established; and it is on those 
points that tho auction purchaser was not 
allowed to adduce any evidence. The deci. 
sions of the lower Courts in preventing him 
from establishing the fact which would have 
justified the sale of the property claimed by 
the plaintiff are consequently incorrect and 
must be set aside. The appeal is therefore 
accepted and the case sent back to tho trial 
Court for a full enquiry in tho light of tho 
observations contained in this order. This is 
an old caso and must be expedited. Tho 
,1 f I p 1 aintllT will l»ay the costs of this appeal. 

I lie costs of tho subordinate Courts will 
be costs in the cause. Leave to appeal is 
granted. 

c.r.k., k.s. Appeal allowed. 
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Wadsworth .7. 

Athinarayana Konar and another 

— Appellants 
v. 

V. Suhramania Ayyar — Tlcspondent. 

Second Appeal No. 231 of 1939, Decided on 1 1th 
i'cbronry 1911, against decree of District Court 
1 ricninopoly, in A. S. No. 165 of 1938. 


* Transfer of Property Act (1882), Ss. 54, 40 
— Contract to sell property—Subsequent attach¬ 
ment of same in execution of decree does not 
prevail over the contract to sell even if attach¬ 
ing creditor has no notice of such contract — 
Sale completed is not contrary to attachment. 


I hough a contract to soil does not. having regard 
to the terms of S. .',4 of the Act. create any interest, 
in or charge on the property, it does give rise to an 
obligation which limits the right of the judgment- 
del.tor and tli- attachment of the right, title and 
interest of the judgment-debtor is subject to any 
:meli limitation by which the judgment-debtor was 
bound. Therefore, where subsequent ton contract to 
sell certain property, it is attached in execution of 
a decree, the attachment does not prevail over the 
pre-existing contract to sell ov.-n though thenttneh- 
ing creditor lias no notice of the contract to sell. 

1 he right oi the judgment-debtor in the property 
is on the date of the attachment qualified by the ’ 
obligation incurred by him under the earlier con- 
tract to sell and the attaching creditor cannot claim 
to ignore that obligation and proceed to bring tin 
property to sale as if it remained the absolute pro- 
perty of the judgment-debtor : (\59) 26 A I R 1939 
Mad 702. Hel. on. [p 66c, g\ P 09/.) 

And if the attachment is subject to the obligation 
under the previous contract, the sale in pursuance 
of the contract will not be a transfer contrary to 
the attachment within the meaning of S. 64, Civil 
C - [P 09b] 

C. A arasimhachariar , C. .V. Thirumalachariar 
andG. Thirueenhatachariar—lot Appellants. 


r. S. I enhatesa Ayyar — for Respondent. 

Judgment. — This appeal arises out of q 
a suit by a ( 'ourt auction purchaser for pos¬ 
session of the laml which he had purchased, 
from tho appellants who are alleged to have 
trespassed upon that land after delivery 
through Court, claiming title to it under :i 
private sale made at the time when the 
attachment was pending. The essential facts 
are that the appellants, who were defendants 
1 and 2 in tho trial Court, held certain mort¬ 
gages over tho land in question and thoy 
allege that on 10 th March 1932 tho mortga¬ 
gor who was not a party in these proceedings 
entered into an agreement with them to sell 
to them tho mortgaged land. Tho written 
statement does not describe this agreement, ^ 
but it is said in tho course of arguments that 
it was an unregistered written agreement. 
Nearly a month later, on 3rd April 193 - 2 , tho 
present respondent in execution of a money 
decree against tbo mortgagor attached that 
land. It is not in evidence whether this 
attachment was with or without notice of 
the contract to sell. On 8 th Juno 1932, that 
is to say, two months after tho attachment 
the mortgagor executed a registered sale deed 
in favour of the appellants conveying to thorn 
the land which was under attachment. Somo 

eight months later, on 15th February 1933 
the respondent in execution of his decree 


68 Madras 


ATHINARAYANA v. SuBRAMANIA (Wadsworth J.) A. I. R. 


a brought the same land to sale in court- 
auction and purchased it himself and 2 years 
later he got delivery through Court. There¬ 
after the appellants are alleged to have en¬ 
tered upon the land and hence this suit. 

The trial Court disposed of the suit in a 
very short judgment without giving any 
finding on the issue relating to the alleged 
agreement to sell dated 10th March 1932. 
The learned District Munsif expressed the 
opinion that after the attachment the agree- 
rnent could not have been carried out by the 
debtors to the detriment of the plaintiff. In 
appeal the attention of the learned District 
Judge was drawn to the decision in 63 MLJ 
* 67 1 and other cases and ho found himself 
unable to agree with the District Munsif 
that the truth of the agreement of March 
2932 was not a matter to be considered in 
the suit, but ho supported the trial Court’s 
decision on the ground that there was noth¬ 
ing in the written statement to show that 
the plainitff had notice of this agreement, 
apparently holding the view that, though a 
person who has rights under a contract to 
sell at the time of an attachment can en¬ 
force theso rights as against the attaching 
decree-holder, the enforcement depends on 
the question whether the attaching decree. 
c holder had at the time of the attachment 
notice of the existence of the contract and 
ho also seems to think that it is the duty of 
the persons claiming under the contract to 
prove that the attaching decree-holder had 
notice. 

Now, there is a lino of decisions of this 
Court which make it quite clear that though 
a contract to sell does not, having regard 
to the terms of s. 54, T. P. Act, create°any 
interest in or chargo on the property, it does 
give rise to an obligation which limits tho 
right of tho judgment-debtor and that tho 
attachment of the right, title and interest 
d of tho judgment-dobtor is subject to any 
such limitation by which tho judgment- 
debtor was bound. The cases which have been 
quoted before me on this point are 21 M L J 
82, 2 5 M L W 214, 3 63 M L J 67, 1 59 Mad 1 ,* 
<1939) 2 M L J 822 s and there is a decision of 

1. (*35) 22 A I R 1935 Mad 193 : 157 I C 1104 : G8 
M L J 67, Voeraraghavayya v. Kamaladovi. 

2. (*11)21 M L .1 82 : 7 I C 795 : 1910 M WN440: 

8 M L T 197, Bapinocdu v. Venkayya. 

3. (’ 17) 4 A 1 II 1917 Mad 4 : 88 I C 107 : 6MLW 
234, Rebala Vonkata Rcddi v Yellappa Chetti. 

4. (*35) 22 A I R 1935 Mad 872 : 158 I C 940 : 59 
Mad 1 : 69 M L J 678, Ycorappa Thovar v. Von- 
katarama Ayyar. 

5. (*39) 26 A I R 1939 Mad 702 : 185 I C 562 • 

I L R (1939) Mad 853 : (1939) 2 M L J 822, Diro- 
vyam Pillai v. Vceranan Ambalam. 


the Privy Council which throws light on the 
same subject reported in 45 M L J 770. 6 An ' 
attempt has been made to distinguish these 
decisions on the ground that they are cases 
in which the prospective purchaser has under 
his contract either paid money or got pos- 
session, but it does not seem to me that this 
is the basis of any of theso decisions. The 
matter has been well put by Varadachariar J. 
at p. 831 of the decision in (1939) 2 M L J 822. 5 
The learned Judge says that : 

The question is not whether any interest has 
passed under the contract to sell. The attaching 
decree-holder attaches not the physical property 
but only the rights of the judgment-debtor in tho 
property. 

As explained in the decisions and recog- ^ 
nized in s. 40, T. P. Act, the right of the 
judgment-debtor in tho property is on the 
date of the attachment qualified by the 
obligation incurred by him under the earlier 
contract to sell and the attaching creditor 
cannot claim to ignore that obligation and 
proceed to bring the property to sale as if it 
remained tho absolute property of the judg¬ 
ment-debtor. It seems to follow therefore 
that a finding as to tho truth and validity 
of this agreement dated 10th March 1932 is 
an essential preliminary to the disposal of 
tho present suit. 

It is, however, contended that ovon assum- 0 
ing the truth of this agreement, tho attach¬ 
ment will prevail against tho agreement 
unless the attaching creditor had notico 
thereof. If this is tho law, it seems to me 
obvious that tho plaintiff who seeks to os- 
capo from tho effects of tho pre-existing 
contract by reason of his ignorance of tho 
contract must himself allege and prove that 
ho had no knowledge of it: vide 66 M L J 
255 7 and (1879) 11 Ch D 327* at p. 337. But 
I cannot myself see any legal basis for tho 
theory that an attachment will prevail 
against a pre-existing contract binding tho 
ownor of the land, if tho attaching docree- ; t 
holder has no notico of tho contract. No 
doubt if tho attachment is followed by a 
court sale and tho purchaser at tho court 
sale has no notico of this obligation, ho will 
got a good titlo and tho promisee under tho 
private contract would bo left to seok his 
remedy against his promisor. So much can 

6. (’22) 9 A I R 1922 P C 393 : 71 I C 625 : 45 
M L J 770 (P C), Nur Mahomed Peorbhoy v. Din- 
shaw Hormasji Motiwalla. 

7. (’34 ) 21 A I R 1934 P C 68 : 147 I C 1134 : 13 
Pat 242 : 61 I A 115 : 60 M L J 255 (P C), Bkup 
Narnin Sin^h v Ookul Chand Mahton. 

8. (1879) 11 Ch D 327 : 49 I< J Ch 68: 40 L T 201: 

27 W R 621, Attorney-General v. Biphosphated 
Guano Co. 
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a be deduced from the decision of the Privy 
Council in 45 ML] 770.° But, we are not 
concerned hero with a purchaser for good 
consideration without notice of a contract to 
sell binding the vendor or judgment-debtor 
whoso land is being sold. At the time of the 
court sale, there was already a registered 
sale deed in favour of the appellants which 
had been in existence for some eight months. 
How the court sale could have been held 
without knowledge of that registered sale 
deed is a matter for conjecture. But, if the 
registered sale deed is good, no amount of 
ignorance on the part of the court-auction 
purchaser will give him a good title. The 
b salo in favour of the appellants can only he 
attacked on the basis of s. 04, Civil P. C„ 
and, in order to make this section applicable, 
it must be shown that this sale was a private 
transfer contrary to the attachment. If the 
attachment was subject to the obligation 
under the previous contract, the sale in pur¬ 
suance of the contract will not bo a transfer 
contrary to the attachment. It is, therefore, 
incumbent upon the respondent to show that 
an attachment will prevail against a pre¬ 
existing contract to sell binding a judgment- 
debtor, if the attaching creditor had, at the 
time of tho attachment, no notice of the 
c existence of this contract. I have not been 
referred to any authority for this position 
and it seems to me to bo a position which it 
would be ditlicult to support in logic. That 
which tho creditor attaches is the right, 
title and interest of his judgment.debtor. 
"When once it is conceded, as I think it 
must bo in the light of tho decisions quoted 
above, that tho right, title and interest of 
the judgment-debtor is limited by any obli¬ 
gations with reference to the land binding 
upon the judgment.debtor, it is ditlicult to 


see how tho attachment of that right, title 
and interest without knowledge of those 
limitations can enlarge the right, title and 
interest which the decree-holder attaches. 
1'ho protection given to a bona fide pur¬ 
chaser for value without notice is based 
upon the fact that the purchaser has paid 
cash in all innocence for an apparontlv good 
title, hut there is no logical reason why a 
similar protection should he given to an at- 
taching creditor who has not paid cash at 
all. Surely, it is the duty of the attaching 
creditor to ascertain the extent of the rights 
of the judgment.debtor and it is only over 
such rights as they actually exist- that the 
attachment will operate. Moreover, I am of 
opinion in the present case, there being no 
assertion by the plaintiff that he was igno¬ 


rant of the defendants' rights and no proof 
that he had no notice thereof, the lower ap. 0 
pel late Court was wrong in assuming that 
he had no notice merely because tho written 
statement had failed to aver notice and tho 
defendants had failed to prove notice. Tho 
appeal, therefore, succeeds and the suit will 
he remanded to the trial Court for fresh dis¬ 
posal after taking evidence and recording a 
finding on issue ». Costs throughout will 
abide the result. The court-fee on the memo¬ 
randum of appeal will be refunded. Leave 
to appeal is granted. 


C.R.K./k.s. 


Suit remanded. 
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Lakshmana Rag J. 

1 n re Sadasiva Goundar — Petitioner. 

Criminal Misc. Petn. No. 270 of 1940, Decided 
on 0 th March 1941, for transfer of C. C. No. 790 of 
1910. 

Criminal P. C. (1898), Ss. 526 and 203—Cross 
complaint by accused dismissed under S. 203- 
Accused's apprehension that his case had been 
prejudged held reasonable — Case held fit for 
transfer. 

The cross complaint filed by the accused against 
the complainant in respect of the same occurrence a 
was dismissed under S. 203 : y 

Held that the accused’s apprehension that his 
case had been prejudged could not be said to he un¬ 
reasonable and tho case should be transferred to 
another Magistrate. [[> 70 n] 

A". Venhataramani — for Petitioner. 

-1. S. Sivahaminathan for Public Prosecutor 

— for tho Crown. 

Facts. — Tho petitioner was accused l in 
C. C. No. 790 of 1940 on the file of the Sub- 
divisional Magistrate's Court, Tiruturaipumli 
and accused in c. c. No.hu of 1940 on the 
bio of tho same Court. The cases arose out 
of an occurrence on 1 st November 1940 . The 
petitioner tiled in the Court of the Sub- h 
Hivisional Magistrate a complaint (c. c. 
No. 8H4 of 1910) against the complainants in 
the other tv.o cases arising out of the same 
occurrence and the .same was transferred to 
the Sub-Magistrate, Tiruturaipumli. Tho 
Sub-Magistrate dismissed it on 2ith Decern- 
her 1910 under s. 203. Criminal P. without 
examining the petitioner. The present apph- 
cation for the transfer of c. C. No. 7‘jo of 
P-M 0 to the lile of some other Magistrate was 
made on the ground that the Sub.Magistrate 
of Tiruturaipundi had formed opinions ad- 
verse to the petitioner and the other accused 
and he had prejudged the case in a way. 
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Order. —The complaint of the petitioner 
was dismissed by the Sub-Magistrate under 
S. 203, ( riminal I\ and his apprehension 
cannot he said to he unreasonable. The case 
is therefore transferred to the file of the 
District Magistrate, Tanjore for disposal by 
him or such other Magistrate as he may 
direct. 

C.R.K.,G.N. Case transferred. 
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Leach C. J. and Mockett J. 

tj S. A. Hamanatha Sastrigal—Petitioner 

v. 

Eoladi Krishna Menon — Respondent. 

Civil Misc. Petns. Nos. 302G to 3030 of 1939, 
Decided on 24th April 1941, for leave to appeal 
to Federal Court against judgments of Lakshmana 
Rao J., in C. It. l*s. Nos. 1G03 and 1G01 of 1938, 
D/. 6th March 1939. 

Civil P. C. (1908), S. 111A and O. 45, Rr. 17 
and 7 — Certificate under S. 205, Government 
of India Act, given — No lurther certificate is 
necessary—Person aggrieved can go to Federal 
Court provided he deposits fund for printing 
record and transmitting it to Federal Court. 

Where a judgment, decree or final order involves 
a substantial question of law as to the interpreta- 
c tion of the Government of India Act and the Court 
delivering the judgment or passing the decree or 
final order considers that a substantial question of 
law is involved as to the interpretation of the said 
Act of 1935, or any Order in Council made there, 
under, it is its clear duty, as the law now stands, to 
give a certificate under S.205, Government of India 
Act. When that certificate has been given, no further 
certificate is required and the person aggrieved is 
entitled to go to the Federal Court, provided that he 
complies with so much of R. 7,0.45 as is incumbent 
upon him, i.e., makes the necessary deposit to cover 
the expenses of translating, transcribing, indexing 
and transmitting the record to the Federal Court : 
(‘41) 28 AIR 1941 I'C 5,Ref. on; (’40) 27 AIR 1940 
Mnd 890, Approved. (|‘ 12f,g,h) 

K. 1‘. Itainahrishna Iyer — for Petitioner. 
d P. Govindn Menon — for Respondent. 

Leach C. J. — These civil miscellaneous 
petitions can bo dealt with conveniently in 
ono judgment. In C. M. r. No. 302G of 1939 
the petitioner asks that he bo granted leave 
to appeal to the Federal Court against the 
order passed by this Court in C. It. P. No. 1003 
of 1938. Iu C. M. I>. No. 3028 of 1939 lie asks 
for leave to appeal to the Federal Court 
against the order of this Court in c. R. p. 
NO. 1G01 of 1988. In c. m. Ps. Nos. 3027 and 
30 4 29 of 1939 the petitioner asks for orders 
dispensing with deposits for printing charges 
and directing the ollice to issue bills setting 
out the amounts of the printing charges. His 


learned advocate has indicated that be is 
prepared to pay the bills at once. In c. M. P. ' 
No. 3030 of 1939 the petitioner asks for an 
order consolidating the proposed appeals to 
the Federal Court. 

The petitioner filed two suits against the 
respondent in the Court of the Subordinate 
Judge of Ottapalam to recover amounts 
claimed to bo due on promissory notes. The 
suits were subsequently transferred to the 
Court of the Subordinate Judge of Calicut 
and there numbered as o. s. Nos. 52 of 1939 
and 53 of 1939, respectively. In the first suit 
the petitioner asked for a decree for Rupees 
13,932-13-4 and in the second suit for a decree 
for RS. 19,762-1.8. The respondent pleaded / 
that he was an agriculturist and therefore 
entitled to the benefit of the scaling down 
provisions of the Madras Agriculturists Re- 
lief Act. The petitioner denied that the res- 
pondent was an agriculturist within the 
meaning of the Act. lie also contended that 
the Act was ultra vires the Provincial Legis¬ 
lature. A preliminary issue was framed in 
each suit on the question of the validity of 
the Act and the Subordinate Judge held that 
it was ultra vires. The respondent thon filed 
applications in this Court asking it to reverse 
the decision in the exorcise of its revisional 
powers. Beforo the applications camo into <j 
the List for hearing, a Full Bench of this 
Court had held in ILR (1939) Mad 151, 1 that 
the Act was intra vires. Consequently when 
the applications wore called before Laksh- 
mana Kao J. they were allowed. The learned 
Judge was then nsked to grant a certificate 
under s. 205, Government of India Act, which 
he did, whereupon tho petitioner filed the 
petitions now before us. 

The petitions camo beforo the Court in tho 
lirst instance on 25th September 1939, when 
the right of npjieal to the Federal Court 
claimed by the petitioner was challenged by 
the res|X>ndcnt. Tho questions of fact arising 
in tho suits had not then been decided, and ll 
if decided in favour of tho petitioner, tho 
question of the validity of tho Madras Agri¬ 
culturists Relief Act would not arise. In 
these circumstances, the Court suggested to 
tho learned advocates engaged in the case 
that the applications might stand over until 
after the suits or tho appeals therefrom lmd 
been decided. They agreed to tins course and 
tho ]>etitions were ordered to stand out of 
the List until decrees in tho suits or appeals 
arising out of them had been passed. 

1. (*39) 26 AIR 1939 Mad 3G1 : ISO I C 991 : I Lit 
(1939) Mnd 151 : (1939) 1 M L I 272 (Fli), Nagn- 
ratnnm v. Sesbnvya. 
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a The trial Court delivered judgment in the 
suits on 8th December 1930. In O. s. No. 52 
of 1939 a decree was passed in favour of the 
petitioner for Its. 2987-10-0, the claim having 
been reduced by nearly Rs. 11,000 under the 
provisions of the Madras Agriculturists Re¬ 
lief Act relating to scaling down. In o. S. 
No. 53 of 1939, only a decree for costs was 
passed, as it was found that when the pro¬ 
visions of the Act were applied nothing re¬ 
mained due. In neither case has an appeal 
been tiled, and in the circumstances the 
petitioner asks that his petitions for leave to 
appeal to the Federal Court should now be 
- decided- The respondent says that they do 
J not lie as the decrees passed by the sub¬ 
ordinate Court have not been challenged in 
appeal. By reason of S.205 (l), Government 
of India Act, 1935, an appeal lies to the 
federal Court from a judgment, decree or 
final order of a High Court, if the High Court 
certifies that the case involves a substantial 
question of law as to the interpretation of 
the Act or any order in Council made under 
it. Sub-section (2) states that whore a certi¬ 
ficate has been granted, any party in the 
case may appeal to the Federal Court on the 
ground that the question has been wrongly 
decided, and on any ground on which he 
c could have appealed without special leave to 
His Majesty in Council, if no such certificate 
had been given, and, with the leave of the 
Federal Court, on any other ground. It has 
not been suggested that it was improper of 
Lakshmana Rao J., to give a certificate under 
S. 205 (l) and the certificate having been 
given, the petitioner is entitled to proceed 
to the Federal Court, unless there is somo 
other provision of law with regard to pro¬ 
cedure which prevents him. 

Section in a Civil P. C. t says that where 
a certificate has been given under s. 205 (l), 
Government of India Act, 1935 , ss. 109 , no 
d and ill, Civil P. C., shall apply in relation 
to appeals to the Federal Court as they 
apply in relation to appeals to His Majesty 
in Council, and accordingly reference to Ilia 
Majesty shall be construed as references to 
the I-ederal Court, but there are two pro- 
visos the effect of which is to leave the 
right of appeal to the Federal Court un¬ 
affected by any of the restrictions imposed 
by ss. 109, no and in. Civil P. with 
regard to appeals to the Privy Council, when 
the appeal to the Federal Court is merely 
concerned with interpretation of the Govern- 
inent of India Act, 1935, or any Order in 
Council made thereunder. When the ques- 
t'On is simply confined to interpretation, 
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the right to appeal to the Federal Court 
depends upon the grant of a certificate under ° 
s. 205 of the Act. By the addition of R. 17 
there has been a corresponding amendment 
of o. 15, Civil P. C. Rule 17 states that where 
a certificate has been given under s. 205 (l), 
Government of India Act, 1935, the provi¬ 
sions of the order shall apply in relation to 
appeals to the Federal Court as they apply 
in relation to appeals to His Majesty in 
Council, subject, however, to these provisos : 

(a) Rule 3 of this order shall have effect as if at 
the end of suh-r. (1) thereof there were inserted the 
words 'apart from any question of law as to the 
interpretation of the Government of India Act, 
1935, or any order in Council made thereunder': i 

(l>) where the only ground of appeal stated in the J 
petition is that any question of law as to the inter¬ 
pretation of the Government of India Act, 1935, or 
any order in Council made thereunder has been 
wrongly decided, the petition need not pray for 
such a certificate as is mentioned in It. 3. and the 
like proceedings shall bo had thereon as if such a 
certificate had been given except that no security 
shall be required for the costs of the respondent. 

Rule 2 of O. 45 requires a person who 
desires to appeal to His Majesty in Council 
to apply by petition to the Court whose 
decree is complained of. Therefore, a person 
who wishes to appeal to the Federal Court 
must, after ho has obtained a certificate 
under s. 205 (l), Government of India Act, g 
1935, file a petition in the Court which has 
passed the adverse decree or order and R. s 
ofo. 45 indicates thatthe petition should ask 
for tho appeal to be “admitted.” Rule 3 says 
that every petition shall state the grouuds 
of appeal and pray for a certificate either 
that, as regards amount or value and nature, 
the case fulfils the requirements of s. lio or 
that it is otherwise a lit one for appeal, but 
by virtuo of proviso (a) to R. 17 such acerti- 
ficato is not required when it is a matter of 
appealing to the Federal Court on a question 
merely of interpretation of the Government 
of India Act, 1935. Rule 7 (l) states that 
w here tho certificate is granted, the applicant ^ 
shall within tho time allowed (a) furnish 
security for the costs of the respondent and 
(b) deposit tho amount required to defray 
the expenses of translating, transcribing, 
indexing and transmitting the record. The 
certificate referred to here is the certificate 
referred to in R. 3, but such a certificate is 
not required when tho appeal is onlv con- 
cerned with interpretation, nor is tho peti. 
tioner required to furnish security for tho 
costs of the respondent. Therefore all that 
the petitioner may bo called upon to do in 
such a case is to furnish the amount required 
to defray the expenses which will be incurred 
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n in connexion with the printing of the record 
and its transmission to the Federal Court. 
Rule 8 says that where the security has been 
furnished and the deposit made to the satis- 
faction of the Court, the Court shall (a) 
declare the appeal admitted, (b) give notice 
thereof to the respondent, (c) transmit a 
copy of the record to the Federal Court and 
(d) provide either party who applies with 
one or more copies of the record on payment. 
As security has not to be furnished when 
the apj>eal is to the Federal Court on a mere 
question of interpretation R. 8 (a) must be 
read here as being subject only to the re¬ 
quirement of R. 7 with regard to the neces- 
& sity for a deposit to cover the expenses of 
translating, transcribing, indexing and trans- 
mitting the record. 

In ILR (1911) Mad 43, 2 this Court held 
that an appeal lies to the Federal Court from 
a final order of a single Judge of a High 
Court when a certificate has been granted 
by him under s. 205 (l), Government of 
India Act, 1935, and that the provisions of 
s. ill A and o. 45, R. 17, Civil P. C., do not 
preclude the admission of the appeal. In 63 
MLW 373 s the Federal Court itself held that 
though the scheme of O. 45 implies that till 
the High Court makes the order under R. 8 
c it still retains a measure of control over the 
proceedings, such an order is not a condition 
precedent to the exercise of jurisdiction by 
the Federal Court. This was the opinion 
expressed by Yaradachariar .J. in 53 M L w 
37 3 3 and it was concurred in by Gwyor C. J. 
Sulaiman J., however, considered that so 
long as R. 8 of o. 45 remains applicable to 
appeals to tho Federal Court, an appellant 
cannot go to the Federal Court without his 
appeal having been admitted by tho High 
Court. In view of the majority decision, it 
may bo taken that when matters have pro¬ 
ceeded as far as R. 8, a formal order of ad- 
d mission by the High Court is not necessary, 
but if all tho requirements of the law up to 
that stage have been complied with it would 
be improper for the High Court not to 
declare tho appeal admitted. 

Learned counsel for the respondent has 
stressed the fact that no appeals have been 
lilcd from the decrees passed by tho subor¬ 
dinate Court, and it is said that the Federal 

2. (’40) 27 A I R 1940 Mad 890 : 193 I C 8G5 : 

I L R (1941) Mad 43 : (1910) 2 M L J 170, Subra- 
maninrn v. Mutbuswami. 

3. ('41) 28 A I It 1941 F C 5 : 191 I C 659 : 53 
M L W 373 : 20 Pat 429 : I L R (1941) Knr F C 
1: 1940 FC R 84, LachmeswarPrasad v. Kesbwnr 
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Court would not entertain an appeal against 
an order passed in revision in connexion 
with a preliminary issue when there has 
been no appeal preferred by the aggrieved 
party from tho decree itself. As the law now 
stands this Court has no jurisdiction to 
decide the question. Proviso (a) to s. Ill (a), 
Civil P. C., governs the situation. It will be 
for the Federal Court to decide whether the 
question of the validity of the Madras Agri¬ 
culturists Relief Act is debatable when there 
has been no appeal from the decree in a 
case such as we have here. Nor is it for this 
Court in the present proceedings to consider 
the effect of the judgment of the Federal 
Court in 3 F L J 157. 4 / 

If all the steps which it is necessary for 
the appellant to take have been taken or 
will be taken, this Court must admit the 
appeal. Section iha and R. 17 of o. 45 , Civil 
P. C., could very easily have been more 
clearly worded, particularly proviso (a) to 
S. ill a but we have no doubt as to the effect 
of the words used. \\ here a judgment, decree 
or final order involves a substantial question 
of law as to the interpretation of the Act 
and the Court delivering the judgment or 
passing the decree or final order considers 
that a substantial question of law is involved 
as to the interpretation of tho Government 
of India Act, 1935 or any order in Council 
mado thereunder, it is its clear duty as the 
law now stands, to give a certificate under 
s. 205. YV hen that certificate has been given 
no further certificate is required and the 
person aggrieved is entitled to go to the 
1’ederal Court, provided that he complies 
with so much of R. 7 of o. 45 ns is incum¬ 
bent upon him. It may be mentioned that 
it has not been suggested that the order of 
Lakshmana Rao J. is not a judgment or a 
final order. It has been accepted that so far 
as tho proceedings hero are concerned the 
order of the learned Judge comes within the h 
section and therefore this Court is not called 
upon to decide what will be the position if a 
certificate is given in respect of a decision 
which could not bo classified either as a 
judgment, decree or final order. 

It follows from what has been said that 
in our opinion all that the appellant is 
required to do here is to provide funds for 
printing the record and transmitting it to 
the Federal Court. Ho is willing to do this. 

4. (’41) 28 AIR 1941 F C 47 : 192 1 C 225 : 1940 
F C R 188 : ILR (1941) Kar F C 25 : (1940) 3 
F L .1 157, Submmnnimn Cbcttiar v. Mutbuswami 
Goundan. 
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a Therefore the office will be directed to inform 
the petitioner of the amount required for 
these purposes and when the amounts have 
been paid the appeals will be declared to bo 
admitted, and the other requirements of R.d 
ordered. Tho appellant is given three weeks 
within which to pay the required amount, 
that is three weeks from the date the amount 
is communicated to him. The only other 
matter which requires to bo dealt with is 
the petition for consolidation. The appellant 
is here under a misconception. The only pro- 
visions in the Code of Civil Procedure with 
regard to consolidation are those contained 
in R. 4 of o. 45. In this case there is no ques¬ 
tion of pecuniary valuation and that rule 
obviously does not apply. Therefore, the 
Court is not in a position to make any order 
of consolidation. There will have to besepa- 
rate appeals and it will be for the Federal 
Court to say whether they should be heard 
together. The costs of these applications will 
be made costs in the appeals. 

u.R.K /G.N. Order accordingly. 
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Abdur Rahman J. 

Panthanani alias Alagianayakath- 

ammal and others — Appellants 

v. 

I. Jl. A/. A. Mohatiunad Abdul Ilahiman 
Marakayar, trustee and landlord 
of Puthur Villayc — Respondent. 

Second Appeals Nos. 90G to 954 and 999 of 1939 
Decided on 14th August 1941, against orders of 
district Court, Ramnud at Madura, in A.S. Nos. 20 

UlC. 01 1 Jo I . 

Madras Estates Land Act (1 of 1908), Ss. 75, 
, — A PP ea l to District Court from order of Col- 
fector under S. 74 _ Collector’s order affirmed 
~ N ,° A ' urthcr appeal lies either under Estates 

* ct °L under s - »00. Civil P. c., as order 
ot District Court is not decree. 

i» A inf?rr t | , l up,,tnl statutory right and cannot 
oo niornd by implication : ( , 3|) 21 \ I n mi 

*ul- Cl. “J 1 fi. 

would C hL Ue r 1 l ," r | ,! * 'T l( ‘ r f ° r ,,f rent in kind 

so • , 0,,J, - t,on ,s under 

Buie ,,nd,r 

if the District Court on being appealed to do. s not 
tome to a different decision from that of t!,o Col 

SST- I, ‘ , '°! h ,l "' 1 ‘t'is. s. It in the decision of the 
Collector that remams final. If the District Court 
takes a d. b rent view on the other hand, the order 
of the Collector is to be HiiUtiluted or replaced by 
tlie order of I ho former. But in the absence of u 
<1 liferent conclusion by the District Court, the dcci. 
Bion of tlie Collector would continue to hold the 
bold and retain iti character of finality and in 
mere , 3 no provision in the Act which permits a 
,UrUl, r al to the High Court no appeal lies 


under the Estates Land Act. Nor does an appeal lie 
under S. 100, Civil P. C., ns the order of the Col- 
lectos is only an order un.l not a decree and there- 
fore the order on appeal cannot also he a decree 
eveu though it is final. An order does not become 
a decree merely because it happens to be an order 
which is linal so far as the Court passing it is con¬ 
cerned. And the more practice of the Court to em¬ 
body such orders in the form of decrees would not 
confer a right of appeal where none exists or con¬ 
vert what was really an order into a decree : (’14) 

1 AIR 1914 P C 87 : (’l l) 1 All! 191 I Mad 135 ; 10 
M L J 39s ; 11 Mad 309 (E B) and (’39) 19 A I R 
1939 Mud 012 (F B), Histmy. (P 71 b.c.f.j,h) 

I'. Somasutidaram — for Appellants. 

P. K. Snbraman in an<i M. CJ. Siiatitn u i<iui 

— for Respondent. 

Judgment. — '1 his is a batch of no second 
appeals. A preliminary objection has been J 
raised by Mr. Sitarama Rao. Ho contends 
that, in the absence of a provision in tho 
Lstates Land Act conferring a right on the 
appellants to prefer second appeals, these 
are not competent and are liable to be dis¬ 
missed. The question to decide is whether 
they are ? They arise out of objections made 
by the respondent-landholder for appraise¬ 
ment of the crop or division of the produce 
under s. 74, Lstates Land Act. On receiving 
these applications, the Collector deputed an 
ofliccr, as required by s. 75 of the Act, to 
make the division or appraisement. The 
officer appointed by the Collector carried 'J 
out tho orders and made a report. Objec¬ 
tions were raised on behalf of the appellants 
to this. They were to the effect that the 
rent was payable in money and not in kind. 
These objections were disallowed. The ap. 

IteHants went upto the District Court in 
appeal but the Collector's decision was 
affirmed. They have preferred the present 
appeals against the orders of the District 
Court. Sub-clauses (d) and (e) to s. 75 )'-) 
which contain the provisions relevant to tho 
point to bo determined read as follows : 

(il) 1 ho Collector’s oriler toy the payment of rent 
and costs, if any. shall be final unless an objection 
of the nature describe,1 in cl. (b) has been raised 
and shall be enforceable as a decree for arrears of 
rent. 


('•) \\ here an objection of the nature (Inscribed in 
cl. (I.) has been raised, the Collector's decision 
thereon shall be subject to an appeal to the District 
Court. Such appeal shall be presented within thirty 
days from the date of the Collector's decision. 

Clause (h) referred to in those sub-clauses 
provides that if an objection is raised that 
the rent is not payable by division or ap. 
pr.usoment or tliut no rent is payable and 
the Collector upholds the objection, he shall 
set aside the award made by the person w ho 
Was deputed to make the division or no. 
praisemont. According to the lirst of these 
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a sub-clauses, the Collector’s order for the pay¬ 
ment of rent and costs has been declared to 
be final. Since, during the course of argu¬ 
ment, learned counsel for the appellant 
contended that the order passed by the Dis¬ 
trict Court and the orders passed by the Col¬ 
lector were decrees in fact, it would be useful 
to remember that sub-clause (d) does not 
declare the Collector’s orders to be decrees 
but merely orders that are enforceable as 
decrees for arrears of rent. As to the charac- 
ter of the decision made by the District 
Court, sub-clause (e) provides that when the 
objection that the rent is not payable either 
at all or at least in kind, i. e., by division or 
6 appraisement but is payable in cash, is taken 
on behalf of a tenant, the Collector's decision 
(the use of the word ‘decision’ to which re¬ 
ference was made during the course of the 
arguments is not important as it obviously 
refers to tho order passed by the Collector 
and to nothing else) shall be subject to an 
appeal to the District Court. If these two 
sub-clauses are read together, there would 
bo no doubt as to their meaning. They lay 
down that tho Collector’s order for payment 
of rent in kind would be final if no objection 
is taken under sub-cl. (b) and would conti¬ 
nue to bo so oven if an objection is taken 
c under that sub-clauso if the District Court 
on being appealed to does not coroo to a 
different decision from that of the Collector. 
In both these cases, it is the decision of tho 
Collector that remains final. If the District 
Court takes a different view on the other 
hand, the order of tho Collector is to be sub- 
stituted or replaced by the order of tho for¬ 
mer. Whether such an order could be 
appealed against does not arise here for 
decision. But the point to be borne in mind 
is that in tho absence of a different conclu¬ 
sion by the District Court, the decision of 
tho Collector would continue to hold the 
„ field and retain its character of finality. 

There is no provision in the Act which 
permits a further appeal to tho High Court; 
but learned counsel for the appellant con¬ 
tends that in spite of tho absenco of a speci¬ 
fic provision to that effect, such appeals are 
competent as under s. 192, Estates Land 
Act, tho provisions of tho Code of Civil Pro. 
ceduro have been made applicable to all 
appeals under the Act and in so far as tho 
appeals to tho District Court were laid under 
S. 75 (d), a further appeal to tho High Court 
would lie under s. loo, Civil 1‘. C. But before 
the provisions of s. loo can be held to be 
attracted, it is incumbent upon tho appel¬ 
lants to satisfy me that the orders passed by 
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the District Court on appeals amounted to 
decrees. The proceedings, it must be remem¬ 
bered, arose out of applications made to the 
Collector for division or appraisement and 
not out of suits. The decision by the Collec¬ 
tor has been described by cl. (d) to be in the 
nature of an order. The appeals against that 
order must be regarded to be a continuation 
of the proceedings before tho Collector. If 
the decision by the Collector culminated in 
an order only, how can a decision by the 
District Court on appeal be characterized as 
a decree ? There are a large number of 
orders against which appeals have been pro¬ 
vided under o. 43, r. i, Civil P. C. Can it be 
legitimately contended that the decision of / 
the Court of appeal would amount to a 
decree although the decision of the first Court 
was in the nature of an order? I do not 
think so. The Code makes a clear distiction 
between decrees and appealable orders and it 
is impossible to forget that distinction in 
deciding this question. My attention was 
drawn to the fact that the decisions of the 
District Court were final so far as that Court 
was concerned and that they were embodied 
in the form of decrees. But I do not feel 
impressed by these facts. An order does not 
become a decree merely because it happens 
to be an order which is final so far as the <p 
Court passing it is concerned. As to tho 
form in which theso orders wero embodied, 
a practice seems to have grown up in this 
presidency to embody every order or judg¬ 
ment passed by a Court in tho form of a 
decree. In cases of orders, these formal expres¬ 
sions have come to bo known by the style of 
decretal orders. This practice owed its growth 
probably to the difficulty experienced by tho 
lower Courts in discriminating between judg¬ 
ments and orders and since no appeal is 
competent in case of judgments unless they 
aro formally drawn up and embodied in 
decrees, it was probably considered safer to 
embody both judgments and order in that /l 
manner. This would not, however, confer a 
right of api>enl where nono exists or convert 
what was really an order into a decree. 

Belianco was placed on behalf of tho ap¬ 
pellant on several decisions of this Court 
and of tho Privy Council; but it is unneces¬ 
sary to examine them in detail as tho deci- 
sions in 87 Mad 443, 1 l M l W so 2 and 10 MLJ 

1. ('14) 1 AIK 1914 I* C 87 : 25 I C 305 : 37 Mad 
443: 41 I A 258(1 , C), Vccraragbavalu v. Vcnkatn- 
narasimha Naidu. 

2. C14) 1 AIR 1914 Mail 135 : 21 IC 754 : 38 Mad 
655 : 1 M L W n 9, Yenkataramicr v. Yaitbilioga 
Tliambiran. 
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a 399, 3 were decisions in suits instituted under 
the Rent Recovery Act or the Estates Land 
Act and must therefore have ended in de¬ 
crees. The decision in li Mad 309, 4 on which 
very great emphasis was laid by learned 
counsel for the appellant has no application 
also, in my opinion, as the Forest Ollicer in 
that case was found by the Full Bench to 
have been constituted a Court with special 
jurisdiction which a Collector in deciding 
the question of appraisement under S. 75 is 
not. lhe last decision to which reference 
was made during the course of the argu¬ 
ments was that in G3 M L J 450, 5 but the 
, point to be determined in that case was 
whether the civil Court was a competent 
revising authority in regard to the directions 
given by tho Board of Revenue to revise the 
proceedings of a revenue officer who had 
made a settlement of rents under chap, li, 
Estates Laud Act. That is not the question 
which has to bo determined now. In the 
course of the judgment, however, one of the 
learned Judges, Ananthakrishna Ayyar J., 
referred to tho position whether second ap. 
peals would be competent in certain cases 
but there is nothing in those observations 
which may lead me to infer that the learn¬ 
ed Judge was referring to the maintain- 
fc ability of such appeals from anything else 
other than decrees. 


In my opinion, this case is governed by 
tho principle enunciated in tho Full Bench 
decision in 57 Mad 271° and in 40 Cal 21. 7 A 
right of appeal is a statutory right and can¬ 
not be inferred by implication. For the 
above reasons I must hold that the appeals 
are not competent. A request is made to me 
on behalf of tho appellants that they may 
be permitted to convert these appeals into re¬ 
visions. As I am assured that there are points 
of law which may have to be considered by 
tho Court and in the ends of justice, I have 
,i no objection to grant that permission pro- 
Mded that tho appellants make up the defi¬ 
ciency in tho court.fee and pay a consolidated 
sum of n s . 50 to the learned counsel on tho 


^raniiai?) 10 M J 398 > Ganne Kotappa v. Venkata. 
V-L 11 MiUl 300 (l ' U b huma.-iiju v. Secretary 

5. (’.52) 19 A I R 1932 Mail G12 : 140 I C 331 • 55 
Mad 063 : 03 M L J 450 (!•’ B), Rajah of Mundasa 
v. Jiigannayakalu. 

6. (Ml) 21 A I It 1931 Mad 103 : 117 I C fill : 57 
Mad 271 : 66 M L .1 13 (Fli). Rajugopalu Chcttiar 
v. Hindu Religious Endowments Hoard, Madras 

7. (’13) 10 Cal 21 : 16 I C 18« : 39 I A 197 • 1G 
C W N 9G1 : 1G C L .1 215 : G L 15 R 150 (I 1 C), 

Rangoon Botiilouug Co., Ltd. v. Collector of ltan- 

r-oon. 


other side both because these appeals have 
not been held to bo competent and because ° 
of tho adjournment which has been asked to 
make up the deficiency. These costs would 
he irrespective of any Gnal orders as to costs 
that may he ordered to one party or to the 
other on the decision of appeals which are 
now being converted into revisions or what 
would be converted into revisions if tho 
necessary deficiency in court-fee is mado up. 
The necessary deficiency may be made up 
and the costs paid to the other side within 
a month. 


C.R.K./K.S. 


Order accordinyly. 

— / 
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Horwill J. 

Public Prosecutor — Appellant 


v. 


P. V. A. Lury Co. represented by A. V, 

Loyhavaraju, Director and another 

— Respondents. 

Criminal Appeal No. 149 of 1941, Decided on 
14th August 1941, against acquittal of Sub-Divi¬ 
sional Magistrate, Coconada, in C.C. No. 71 of 1940. 

Companies Act (1913), S. 32 (5) — Words 
knowingly" and “wilfully” refer to company's „ 
omcers and not to company itself—Company is ^ 
always liable when return is not sent in — Its 

°i,w S liable onl >’ when th ey knowingly or 
wilfully authorise or permit default. 


me words knowingly” and “wilfully” in S. 32 
(5) are used with reference only to the officers of 
he company and not to the company itself because 
the company as a corporate body cannot either 
know or will \ The company is always liable 
where the return is not sent in; but the officers of 
the company are liable only if they knowingly or 
w ilfully authorize or permit the default : ( 1904 ) 20 
1 L R 425,Disfinj7.; (’38) 25 A I R 1938 Mad 640, 
Apjirovcd. [P 7G(i, b, c] 

Appellant in person. 

D. iY arasaraju — for Respondents. 


Judgment. —Fuder s. 32, Companies Act, 
a company has to draw up a list of tho 
members of tho company and of the porsons 
who have ceased to be members since tho 
date of the last return. That list lias to bo 
completed within 21 days after the ordinary 
general meeting and a copy has to be sent, 
signed by a Director or the Manager or the 
Secretary, to the Registrar. In this case 
whereas the list should have been sent to 
the Registrar on or before 20th November 
1939, it was not in fact filed until 3rd January 
1910. A case was therefore filed against tho 
company and its Directors for not complying 
with the requirements under s. 32 of the Act” 
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a The Sub-Divisional Magistrate of Coconada 
held that there was no reason to think that 
the failure to submit this return was due to 
anything but negligence and that as the 
delay was not due to any wilful default, they 
were not guilty of any offence. He therefore 
acquitted them. The Crown has preferred 
an appeal with regard to the acquittal of the 
company. The words “knowingly” and “wil¬ 
fully,” which are found to be the necessary 
ingredients of the offence by the learned 
Magistrate, cannot bo applied to a company 
at all. A company, as a corporate body, can¬ 
not either "know” or “will.” That the 
Legislature did not personify companies and 
& impute to them minds is made clear by the 
wording of the relevant sections. The puni¬ 
tive clause of S. 32, for example, reads : 

If a company makes default in complying with 
the requirements of this section, it shall be liable 
to a fine not exceeding Its. 50 for every day during 
which the default continues, and every officer of 
the company, who knowingly and wilfully autho- 
rises or permits the default, shall be liable to the 
like penalty. 

It is to be noted that the words “know, 
ingly” and “wilfully” are used with reference 
only to the officers of the company and not to 
the company itself, obviously for the reason 
I have given above. The company is always 
c liable where the return is not sent in; but 
the officers of the company are liable only if 
they knowingly or wilfully authorize or per¬ 
mit the default. Mr. Narasaraju for the 
respondent has quoted (l'.toi) 20 T L R 425, 1 
in which referring to the English Act, the 
Aldermen held that “the word ‘default’ in 
S. 27 implied a continued neglect to do an 
act required.” The English Act has not been 
shown to me; and so I do not know to what 
extent, if at all, that case can safely be ap¬ 
plied in India; but even if it could, it can he 
distinguished from the case before mo by 
the fact that a prosecution had been launched 
apparently against the officers of the com- 
d pany as well as against the company, and 
also by the fact that in that case the omission 
was one which it was impossible to remedy. 
It may be noted that the company had 
already been fined for not having submitted 
the required return on the due date, and a 
daily j>enalty was also imposed on the com¬ 
pany for its subsequent default. It was only 
when a prosecution was launched after the 
omission was impossible to remedy that the 
lower Court refused to impose a further 
penalty. The only Indian case that has been 
cited to me is a judgment of Burn J. in Cr. R. 

1. (1904) 20 T L R 425, Dortc v. South African 
Supcraeratim Ltd. 


C. No. 601 of 1937, 3 which is a case in which 
the company and the Directors had been 
fined under s. 76, Companies Act. Burn J. 
acquitted the officers of the company because 
in the circumstances of that case he held 
that it could not be said that they had been 
“knowingly parties to the default”; but he 
upheld the penalty imposed on the company. 
Precisely the same conditions exist in this 
case. The learned Magistrate has found that 
there was no wilful default on the part of 
the officers of the company and the learned 
Public Prosecutor is not prepared to dispute 
that finding. So while tho officers of the 
company were rightly acquitted, the com¬ 
pany should have been punished. As far as 
the company is concerned, the order of the 
Magistrate is set aside and the company is 
ordered to pay a penalty of Rs. 50. 

C.R.K./G.N. Order accordingly. 

2. (’38) 25 A I R 1938 Mad 640 : 177 I C 600 : 39 
Cr L J 907 : (1938) 1 M L J 85G : 1938 MWNCr 
128, Sroe Meenakshi Mills Co. Ltd. v. Assistant 
Registrar of Joint Stock Companies, Madras. 
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Abdur Rahman J. 

C. Krishnamachariar — Appellant ' 

v. 

B. Lakshmi Ammal — Respondent. 

Second Appeal No. 903 of 1938, Decided on 23rd 
July 1941, against decree of District Court, Chingle- 
put, in A. S. No. 256 of 1935. 

Madras Land Encroachment Act (3 of 1905)* 

S. 6—-S.6 does not deprive Government or their 
assignee of their right to proceed in civil Court 
and obtain assignment from previous lessee — 
Defendant in such suit not raising question of 
compensation for improvement in trial Court— 
High Court in appeal will not take notice of 
that question. 

Section G gives a summary remedy fo the Collec¬ 
tor but does not take away the right of the Govern¬ 
ment to proceed in a civil Court or the right of the h 
Assignee of theGovernment to obtain an assignment 
of the land after the lease had been cancelled and 
proceed against the previous lessee in a civil Court: 
(’14) 1 AIK 1914 Mad 659, Disting. [ P77n,6) 

Where the defendant to such suit doe9 not raise 
tho question of compensation for improvements 
effected by him the High Court in appeal will not 
take notice of that question. (P 77c) 

M. Krishna Dharalhi and S. Annamalai — 

for Appellant. 

S. Ttamanujachariar — for Respondent. 

Judgment. — This appeal arises out of a 
suit for possession of a certain site which 
was granted to the defendant by the Gov¬ 
ernment on patta on certain conditions. The 
defendant failed to comply with those con- 
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a ditions and tho Revenue Divisional Officer 
cancelled tho assignment in accordance with 
the terms of the patta and the Tahsildar as- 
signed the site on 30th August 1931 to the 
present plaintiff. The only contention raised 
before mo is that tho suit for possession by 
the present plaintiff was not competent and 
that it was incumbent upon the Government 
to proceed under s. o, Land Encroachment 
Act, and thus give him a right of appeal to 
tho revenue authorities and failing that, to 
bring a civil suit within six months. Sec- 
tion 0 , Land Encroachment Act, gives a sum¬ 
mary remedy to the Collector but does not 
take away the right of the Government to 
b Proved in a civil Court or the right of tho 
Assignee of tho Government to obtain an 
assignment of the land after tho lease had 
been cancelled and proceed against the pre¬ 
vious lessee in a civil Court. Learned counsel 
for the appellant wished to rely on 3S Mad 
G74, 1 but that has no application to the facts 
of the present case. The defendant-appellant 
can have no legitimate grievance if he, in¬ 
stead of being compelled to sue in a civil 
Court, is forced to come to the civil Court as 
a defendant in a suit instituted either by tho 
Government or by the Government's assi¬ 
gnee. The contention that the terms or con- 
c ditions of the patta were complied with was 
not seriously pressed even before the lower 
appellate Court and nothing has been said 
here which would incline mo to take a view 
different from what was taken by the learned 
District Judge. Tho appellant alleged that 
ho had erected foundations on the patta land 
after the expiry of the lease at a cost of some¬ 
thing like Rs. 2 .'j 0 and by this procedure ho 
has been deprived of the compensation that 
ho might have been able to persuade tho 
revenue authorities to pay or to deal with 
him a little more leniently. I cannot how¬ 
ever tako notice of this fact. Ho should have 
d !Uikc<1 for compensation in his written state- 
mont if ho thought ho was entitled to any. 
l or tho above reasons the appeal is dismiss, 
ed. But in the circumstances I leave tho 
parties to bear their own costs. Leave to 
appeal is refused. 

C.R.K./g.N. Appeal dismissed. 


1. ('ll) 1 AIR 1914 Mud G59 : 21 I C H40 : 38 Mad 
674 : 26 MLJ CO, llhaokurudu v. Subbarayudu. 
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IIORWILL J. 

-V. A. M. Chelliah Pillai — Petitioner 

v. 

1,‘amiah Thevar alias Pamalinga The. 
car and others — Pespondents. 

Criminal Rcvn. Ca=e No. 529 and Criminal Itcvn. 
Petn. No. 493 of 10-41. Decided on Htli August 1941, 
to revUc order of Joint Magistrate, Devakottah, D/- 
19th May 1941. 

(a) Criminal P. C. (1898), Ss. 147, 145 and 146 

Right of easement in respect oi certain lands 

— Magistrate unable to decide whether right 
exists — He cannot order attachment of lands 
under section 146. 

Where a Magistrate is unable under S. 117 to ^ 
decide whether a right of easement in respect of 
certain lands exists or not he cannot order the 
attachment of those lands under S. 1 Hi for such an 
order can only be passed in dispute with regard to 
immovable property which cun be dealt with under 
Ss. 145 and 146. [P 77*; 1* 78a) 

(b) Criminal P. C. (1898), S. 147 — Evidence 
conflicting — Magistrate need not give definite 
finding. 

1 nder S. 147 a Magistrate is not bound to give a 
definite finding one way or the other when the evi- 
dence is couilicting. [P 7 tia ] 

C. T. Rangaswami Iyengar — for Petitioner. 

A’. Somasundaram — for Respondents. 

Public Prosecutor — for the Crown. 

Order. — The question in dispute before ° 
tho Magistrate was whether a right existed 
m the counter-petitioners to take rain water 
from tho field of the petitioner through tho 
buud separating the petitioner’s field from 
the counter-petitioners’ field. Tho learned 
Magistrate purported to make an inquiry 
under s. 1 15. Criminal P. C., and passed an 
order under s. 14G (l) ordering attachment 
by the Court because ho was unable to decide 
whether such right existed or not. He clear- 
ly should have acted under s. 147, which 
deals with disputes with regard to easements: 
that section does not make any provision for 
action to ho taken in case tho Magistrate is ,l 
finable to decide between the parties. If it 
appears to tho Magistrate that such a right 
exists, he may issue an order prohibiting in¬ 
terference with tho exorcise of the rights; on 
tho other hand, if it appears to the Magis¬ 
trate that such right does not exist, ho may 
make an order prohibiting any exercise of 
tho alleged right. As he was not satisfied 
that either s. 117 (•>) or s. 147 (3) applied, ho 
was unablo to pass an order either prohibit¬ 
ing interference or prohibiting the exercise 
of tho alleged right : nor could he pass an 
order attaching tho land; for such an order 
cun only be passed where there is a dispute 
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with regard to immovable property that can 
be dealt with under Ss. 145 and 14G, Criminal 
P. C. The order of the Magistrate is there, 
fore clearly wrong and must be set aside. It 
has been suggested by the learned counsel 
for the 5th counter-petitioner that the Magis¬ 
trate should be directed to give a definite 
finding one way or the other; but a definite 
finding where the evidence is conflicting 
may not be possible. The petition is there¬ 
fore allowed and the order of the lower Court 
set aside. 

C.R.K./g.n. Petition allowed. 


b 
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Wadsworth .7. 

Sri Baja \ elugoti Venkata Bajagopala 
Krishna Yachcndra Bahadur Yarn 

— Petitioner 
v. 


Kuram Venkata Seshacharlu _ 

Iiespondent. 

Civil Revn. Petn. No. 1705 of 1939, Decided on 
20th March 1941, to revise order of Special Deputy 
Collector, Chandragiri, D/- 12th January 1939. 

Madras Agriculturists Relief Act (4 of 1938), 
S. 15 (4) — Amount of rent already determined 
by decree of civil Court — Subsequent applica¬ 
tion under S. 15 (4) in revenue Court does not 
lie. 


When thero is a decree of a civil Court deter 
mining the amount of rent payable for the relevant 
period, there is no room for any application to the 
revenue Court under S. 15 (4). The object of S. 15 
(4) is clearly to enable a teDnnt whose liability for 
rent has not yet come into Court to ascertain what 
is the extent of that liability as scaled down and 
pay it into the revenue Court in order to prevent 
an unnecessary suit. (P 78/ g) 

P. V. Pajamannar and K. Subba Pao __ 

— . . c , . . _ for Petitioner. 

Pastun SesUagin Pao — for Respondent. 


Order. — This revision petition is prefer. 
" red ky the landholder against an order of 
the Special Deputy Collector of Chandragiri 
purporting to have been passed under s. 15 
( 4 ), Madras Act, 4 of 1038. The applicant 
before the learned Deputy Collector was tho 
owner of a 3/lGth share in an agraharain and 
ho claimed tho right to get jodi scaled down 
on the basis of a deposit of the arrears for 
faslis 134G and 1347, not of tho whole jodi of 
tho agraharam but of the proportionate 
arrears due on his 8 /lGth share. Tho learned 
Deputy Collector, accepting evidence that in 
Practice tho applicant had been paying his 
proportionate share of the rent separately 
from tho other agraharamdars and that these 


payments had been received, held that the 
liability of the applicant was only a liability * 
for 3, lGth of the total jodi and allowed the 
application. It does not appear to have been 
realized in the Court below that the ques¬ 
tion whether the liability of the applicant 
was a joint and several liability or a sepa. 
rate liability for a proportion of the whole 
jodi was concluded so far as these particular 
faslis are concerned by the decisions which 
led up to decrees which decrees in fact the 
applicant was trying to get modified. 

It has been recognized that one of the 
lacuna? in Act 4 of 1938 is that no procedure 
is laid down for scaling down decrees for / 
rent. Section 19 provides only for the seal- 
ing down of a decree for the repayment of a 
debt" which term does not, strictly speak- 
ing, include a liability for rent. But it has 
been held in (1940) 2 M L J 825 1 that a pro¬ 
cedure analogous to that laid down in s. 19 
of the Act should be followed with reference 
to decrees for rent and that view has been 
adopted in subsequent decisions. It seems to 
mo apparent that, when there ig a decree of 
a civil Court determining the amount of 
rent payable for the relevant period, there is 
no room for any application to the revenue 
Court under S. 15 ( 4 ). The object of S. 15 (l) 
is clearly to enable a tenant whoso liability 
for rent has not yet come into Court to as¬ 
certain what is the extent of that liability 
as scaled down and pay it into the revenue 
Court in order to prevent an unnecessary 
suit. To permit this procedure to be used 
when another Court has already passed a 
decision as to the liability for rent, would bo 
to sanction the existence of two conflicting 
judicial orders, neither of which would ne¬ 
cessarily govern tho other. It is moreover 
apparent that any procedure for reducing 
tho amount duo under a decree passed before 
Act 4 of 1938 came into force with a view to 
giving the relief laid down under S. 15 can- 'V 
not bo treated as an opportunity to alter the 
decree apart from the process of reduction 
provided in tho Act. I held in C. n. p. no. 

21G9 of 1939 2 which was a similar caso though 
on slightly different facts to the prosent that 
the petitioner cannot under tho guise of 
scaling down a decree for rent, get that de¬ 
cree amended so as to give effect to a de¬ 
fence which should have been put forward 
in the suit and was not put forward or if put 

1- (*41) 28 AIR 1941 Mad 116: (1940) 2 MLJ 823, 
Ramadoss Rcddiar v. Munusaini Keddiar. 

2. C. R. p. No. 21G9 of 1939, Ramamurti Pantulu 
v. Sri Lak?hmi Narayana. 
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a forward, was not accepted. Still less can the 
same result be obtained by ignoring the de¬ 
cree and going to the Collector with an ap¬ 
plication for scaling down the rent on a basis 
which has been found to be untenable in tho 
decree for the rent of the relevant period. 

Turning to tho facts of the present case, 
the application dealt with the arrears of jodi 
for Faslis 1340 to 1345. Theso Fusils are ad¬ 
mittedly covered by two decrees, one o. s. 
No. 22'.) of 1034 and the other S. c. No. 473 of 
1937 of the District Munsif’s Court of Tiru- 
pati. The judgment in the latter case ha 3 
been exhibited and that judgment expressly 
h negatives the contention of tho present ap¬ 
plicant that by reason of separate possession 
of the 3/iGth share and separate collection of 
the rent for that share he was liable only 
to 3/lGth of the jodi of the whole agraharam. 
The learned District Munsif repels this con¬ 
tention on the ground that tho decision in 
O. S. NO. 229 of 1934 has decided that defen¬ 
dant 3 is liable jointly and severally with 
the other agraharamdars for the whole of 
the jodi. That is tho suit covering the earlier 
Faslis in reference to which this present ap. 
plication is presented. It follows therefore 
that both of the decrees which covered the 
c relevant Faslis proceeded upon a judicial de- 
cision binding upon the present respondent 
to the e fleet that he is liable jointly and 
severally for the wholo of the rent of tho 
agraharam. So long as these two decrees are 
in full force and effect, it is not open to the 
respondent to contend in proceedings for 
scaling down the rent of those Faslis that his 
liability is only for 3/icth of the rent. I doubt 
very much whether the learned Deputy Col¬ 
lector was right in entertaining the applica- 
tion at all when the matter was covered by 
civil Court’s decrees. In my opinion the 
proper course would have been to refer the 
applicant to the Court which passed the de- 
trees. But even assuming that the procedure 
taken by tho respondent is one open to him, 
be clearly cannot be allowed to use tho right 
to scale down the rent as a right to reopen 
the question of jo.nt or several liability 
which has been finally decided for thoso 
particular I-oslis by decrees of a competent 
Court, In tho result therefore the rovision 
petition is allowed with costs and the appli 
cation is dismissed with costs throughout. 


c.r.k./k.s. 


Petition alloived. 
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Wadsworth and Patanjali Sa&tri -J-i. 

Xaye,re Durga represented by Managing 
Trustees S. Sultan Kahba Sahib and 
another — Plaintiffs — Appellant s 

v. 

Chatram Manager Kannu Pillai _ 

Despondent. 

Second Appeal No. 1039 of 1939, Decided on 11th 
August 1941, against decree of District Court, East 
Tanjore at Ncgapatuni, I)/- 17tli August 1339 . 

(a) Madras Agriculturists Reliei Act (4 oi 
1933), S. 17—Object— Scope — S. 17 applies to 
all suits against defaulting tenants whether 
agriculturist or not. 

The object of S. 17 is clearly to save the land¬ 
holders from the necessity of tiling large numbers 
of suits which would be met by payments under 
S. 1-5 of the Act, and a claim for the cancellation 
of the earlier arrears. The plain language of S. 17 
includes all suits against defaulting tenants, agri¬ 
culturists or nou-agriculturists and covers any suit 
in respect of arrears of rent accrued for Fasli 1345 
or any prior fasli and is not restricted to such a 
suit tiled against an agriculturist. Consequently 
o. 17 saves limitation in respect of the suit for 
arrears of rent for Fasli 1344 due from a non-a-ri- 
cuUurist. [P 80c,f,g) 

(b) Madras Agriculturists Relief Act (4 of 
1938), S. 19 — Applicability. 

Section 19 certainly applies to a decree which is 
passed against both agriculturists and non-ngricul- J 
turists, though the relief may bo confined only to 
the former. [p y 0 bj 

K.V. Ramachandra Iyer — for Appellants. 

S. Ramachandra Iyer and R. Sundaralingam 

— for Respondent. 

Wadsworth J. — The only question in 
this second appeal is whether s. 17 , Madras 
Act 1 of 193S saves limitation in respect of a 
suit for arrears of rent for fasli 1344 due 
from a non-agriculturist. The arrears in 
question accrued due on 1st July 1935, the 
suit was filed on 1st December 1938 and 
would clearly bo barred by limitation unless 
tho plaintiffs.appellants here are entitled to . 
the benefit of s. 17 of the Act, Section 17 * 
says : 

Notwithstanding anything contained in the Mad¬ 
ras Estates Land Act, 1908, or the Malabar Ten¬ 
ancy Act, 1929, or in any law of limitation or 
procedure in force for the time being, no 6uit or 
execution proceedings in respect of arrears of rent 
accrued for Fasli 1345 or any prior Fasli which 
under the existing law, would become barred be¬ 
tween 1st October 1937 and 30th September 1938 

shall be so barred and the landholder.shall 

be entitled to tile a suit or institute execution pro 
ccedings for recovery thereof, on or before 31st 
December 1938 . 

Then follows a provision extending the 
period for filing suits in cases where the rent 
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n for fasli 1347 has been paid within the time 
stipulated and the section concludes with a 
proviso covering cases in which applications 
under sub-s. (4) of S. 15 are pending on 3lst 
December 1938 or 3ist December 1939 as the 
case may be, extending the period of limita¬ 
tion to two months from the date of the 
order on such applications. Now the plain 
language q/ this section covers any suit in res¬ 
pect of arrears of rent accrued for fasli 1345 or 
any prior fasli and it is not restricted to such 
a suit filed against an agriculturist. In Act 4 
of 1938 there are various sections dealing with 
decrees which are affected by the procedure 
under the Act. Section 18 deals expressly 
h with a decree passed against an agriculturist. 
Section 19 deals with a decree for the re¬ 
payment of a debt which has to be scaled 
down on the application of an agriculturist 
judgment-debtor. But this section certainly 
applies to a decree which is passed against 
both agriculturists and non-agriculturists, 
though the relief may be confined only to 
the former. Section 20 expressly applies 
only to a decree passed against an agricul¬ 
turist. Sections 22 and 23 dealing with sales 
are not confined to decrees agaiust agricul¬ 
turists, but their operation is confined to 
cases in which the properties of agriculturists 
, have been sold. It will thus appear that 
under the scheme of the Act the Legislature 
has distinguished between those judicial 
proceedings which are only against agricul¬ 
turists and those judicial proceedings not 
necessarily taken against agriculturists solely 
but which affect the economic position of 
agriculturists. 

Having regard to the distinction so made 
it is at least arguablo that the use of general 
language in S. 17 was not accidental and that 
the fact that this section comes within an 
Act intended to benefit agriculturists and is 
closely connected with another section in¬ 
tended to benefit agriculturist tenants, is 
' not of itself a sufficient warranty for restrict- 
ing the scope of the section to suits against 
agriculturists. Moreover, the proviso to the 
section which imports the consideration of 
sub-s. (4) of S. 15 may itself come into effect 
where a non-agriculturist has instituted pro¬ 
ceedings. Suppose a non-agriculturist mado 
a deposit under sub-s. (4) of S. 15 claiming to 
bo an agriculturist and claiming the benefits 
of that clause and his claim is resisted (as 
we understand happened in the present case) 
it would bo difficult to deny to the land¬ 
holder the benefits of tho proviso to S. 17 
merely because tho contest on tho appliea. 
tion under S. 15 ( 4 ) ultimately ondod in a 


decision that the applicant is not an agri¬ 
culturist, The object of S. 17 is clearly to 4 
save the landholders from the necessity of 
filing large numbers of suits which would be 
met by payments under s. 15 and a claim 
for the cancellation of the earlier arrears. 
The landholders are permitted to stay their 
hand in order to give the tenants an oppor¬ 
tunity of taking advantage of the provisions 
of s. 15 so that unnecessary litigation may 
be avoided. In large estates there will be a 
very obvious difficulty in ascertaining which 
of the many thousands of defaulters are en¬ 
titled to the benefits of the Act and it is not 
unreasonable to suppose that tho Legislature 
intended to discourage unnecessary litigation / 
by allowing the landholders an extended 
period of limitation for all suits in respect 
of arrears of rent which are likely to be 
affected by the new statutory provisions, 
without imposing upon tho landholder the 
necessity of ascertaining positively in every 
case whether the defaulter would or would 
not be entitled to tho benefits of the Act. 

We have, therefore, a section tho plain 
words of which would include suits against 
all defaulting tenants, agriculturists or non¬ 
agriculturists, and the section read in its 
plain terms does not appear to run contrary <* 
to the general object of the Act. Nor is this 
interpretation of it unreasonable or impro¬ 
bable. In such circumstances there seems to 
be no justification for adding to this section 
words which would restrict its scope beyond 
tho actual terms of tho section. We aro, 
therefore, of opinion that the appellant in this 
case was entitled to the benefit of S. 17 to 
save limitation in respect of arrears of rent 
for fasli 1344 . We allow the second appeal 
with costs and remand the suit to tho trial 
Court for ascertainment of tho amount duo 
for fasli 1844 and for passing a decree in ac¬ 
cordance with the finding. Court-feo paid on ; 
tho memorandum of second appeal will bo 1 
refunded. 

C.R.K./g.n. Appeal allowed. 
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Lakshmana Rao J. 

Ahmed Mohideen — Petitioner 

v. 

Yusuf Ati Syed — Respondent. 

Criminal Revn.CaseNo. 733 and Criminal Revn. 
Petn. No 692 of 1940, Decided on 10th January 
1941, to revise order of Chief Presidency Magistrate, 
Egmoro, Madras, D/- 19th August 1940. 

Criminal P. C. (1898), S. 197 _ Assistant 
Police Commissioner arresting accused for 
olfence under Madras City Police Act — On 
his order given while purporting to act in dis¬ 
charge of his official duty, Police Sub-Inspectors 
beating accused — Assistant Police Commis¬ 
sioner not removable from his office except 
b with Secretary of State's sanction- Court held 
could not take cognizance of his alleged offence 
without Governor's previous sanction. 

The Assistant Commissioner of Police arrested 
the accused for un ofTence under the Madras City 
Police Act. Acting under his order, given while pur¬ 
porting to act in the discharge of his official duty, 
the Polico Sub-Inspeetors heat the accused who 
thereupon filed a complaint against tho acts of the 
Assistant Commissioner of Police : 

Held that sinco the Assistant Commissioner of 
lolico was not removable from his office save by 
or with the sanction of the Secretary of State, no 
Court could take cognizance of ofTence alleged 
against him except with the previous sanction”of 
the Governor of tho Province. [p gj j] 

V. T. Rangaswami Ayyangar and K. Rama - 
c swami Ayyangar — for Petitioner. 

V. L. Ethiraj for A. S. Sivahaminalhan — 

n _ for Respondent. 

Crown Prosecutor — for tho Crown. 

Facts. —The petitioner herein complain¬ 
ed to the Presidency Magistrate against tho 
respondent, accused l, Mr. Yusuf Ali Syed, 
tho Assistant Commissioner of Police, Madras, 
and two Sub-Inspeetors of offences under 
Ss. 823 and 852, Penal Code, road with Ss. 109 
an< in, Penal Code, alleging that on account 
of long-standing enmity between himself and 
accused l, he, accused l, along with somo 
policeman, saw tho complainant near tho 
Thousand Lights, took him in his car and 
d after going somo distance asked the com- 
plainant to get down from tho car and walk 
tho rest of tho distance to tho police station 
in company with tho policeman. On reach¬ 
ing tho police station, on tho ordors of 
accused 1 , the two Sub-Inspectors who are 
accused 2 and 3 beat him on several parts of 
tho body with a stick and fisted him result 
ing in injuries ono of which was a bleeding 
injury. Accused l contended that material 
facts have been suppressed, that the act com. 
plained of was not an isolated act but in 
consequence of what transpired tho previous 
day when tho polico raided tho jietitioner's 
premises which was used as a common gaming 
house for tho purposo of accepting bets on 
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horse races and seized incriminating docu¬ 
ments, that as the petitioner who was want¬ 
ed escaped, lie was arrested on the next 
day. lie further contended that the acts com¬ 
plained of wore done in the course of the 
discharge of his duties appertaining to the 
office and that sanction of the Governor 
under s. 197, Criminal P. (’., was a condition 
precedent and as no sanction was obtained 
the proceedings of the Presidency Magis¬ 
trate were ab initio void and ultra vires. 
The Presidency Magistrate upheld the con- 
tention of accused l and quashed the pro. 
ceedings against him alone. Against this 
order the complainant preferred this revi- 
sion petition. / 

Order. — The houso of the complainant 
was raided by the respondent, the Assistant 
Commissioner of Police, under the provisions 
of S. 42, Madras City Police Act, on 9th July 
last and instruments of gaming on horse 
races were found. The complainant escaped 
and he was arrested by the respondent on 
10th July and taken to tho police station. 

Two Sub-Inspectors are stated to have beaten 
him in tho station under the orders of the 
respondent and as urged by the Crown Pro¬ 
secutor the respondent gave the order while 
acting or purporting to act in the discharge 
of his official duty. Ho is not removable 0 
from his office save by or with tho sanction 
of the Secretary of State and S. 197, Crimi- 
nal P. C., enacts that no Court can take cog. 
nizance of such offence except with the 
previous sanction of the Governor of tho 
Province in the exercise of his individual 
judgment. The revision petition therefore 
fails and is dismissed. 

C.R.K./g.N. Petition dismissed. 
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Lakshmana Rao J. 

In re Jalakam Venkata Subbadu — 
n . Appellant. 

Criminal Appeal No. 317 of 1940, Decided on 
22nd August 1940, against order of Court of Ses¬ 
sion, Cuddapah Division, D/- 26th February 1940. 

Criminal Tribes Act (1924), S. 23 (1) (b) 
— Long interval (5 years) between accused 
coming out of prison after serving last sentence 
and commission of offence is "special reason to 
contrary” within S. 23 (1) (b). 

A long interval of about five years between tho 
accused coming out of prison after serving his last 
sentence and the commission of tho ofTence is a 
"special reason to the contrary" within the mean¬ 
ing of S. 23 (1) (h) for imposing a lessor sentence 
than transportation for life : (’29) 16 A 1 R moo 
Mad 841, Rel. on. [p 82(li ^ 

V• dchari for Public Prosecutor _ 

for the Crowe. 


h 
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a Judgment. — The appellant has been con¬ 

victed under ss. 397 and 324, Penal Code, 
and s. 23, cl. (l) (b), Criminal Tribes Act, and 
sentenced to transportation for life. The 
appellant pleaded guilty to the charges and 
thero is no ground for interference with the 
conviction. But his last conviction was on 
12th March 1928 when he was sentenced to 
rigorous imprisonment for seven years, and 
the present offence was committed on 15th 
November 1939. There was thus an interval 
of about five years between his coming out 
of prison after serving his last sentence and 
the commission of the offence and as held in 
53 Mad 80, 1 this is a special reason to the 
b contrary within the meaning of S. 23 (l) (b), 
Criminal Tribes Act, for awarding a lesser 
sentence than transportation for life. This 
was overlooked by the Sessions Judge and 
having regard to all the circumstances a 
sentence of rigorous imprisonment for seven 
years would suffice. The sentence is there¬ 
fore reduced to rigorous imprisonment for 
seven years and otherwise the appeal is dis¬ 
missed. 

C.R.K./G.N. Sentence reduced. 

1. (’29) 16 AIR 1929 Mad 841 : 122 I C 655 : 31 
Cr L J 454 : 53 Mad 80 : 57 M L J 743, In re 
Karuppa Thevan. 
c - 
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Somayya J. 

Kota Nagayya — Appellant 

v. 

Vanipenta Venkalayya and another 

— Respondents. 

Second Appeal No. 1081 of 1938, Decided on 1st 
August 1941,against decree of Dist. Court,Kurnool, 
in A. S. No. 123 of 1937. 

(a) Minor — Guardian — Negligence — Suit 
for possession by vendee from guardian on 
basis of sale deed — Guardian successful in his 
defence that sale should not be upheld and 
d possession should not be decreed—Court finding 
minor liable for particular sum and granting 
decree for same — Decree held not erroneous. 

Tho vendee from the minors' guardian sued for 
recovery of possession on foot of a sale deed exe¬ 
cuted by the guardian. The gunrdinn successfully 
prevailed upon tho Court and succeeded in his 
defence that the sale ought not to Iks upheld and 
that possession of tho properties should not be 
decreed to the plaintiff. The Court went into tho 
question os to what items of consideration for 
which the sale deed was executed by tho guardian 
were really binding on the minor and finding that 
a particular sum was payable to tho vendee plaintiff, 
granted a decree for the sum which was found to 
be binding on the minors : 

Held that the decree icould not be said to be 
erroneous since when a decree for possession was 


refused, the Court oould pass a decree in favour of 
the plaintiff for rooovery of the sum found to be * 
binding on the minors. [P 84a] 

(b) Minor — Decree against — No fraud or 
gross negligence on guardians’s part in conduct 
of suit — Decree cannot be set aside merely be¬ 
cause of guardian's failure to appeal—Guardian 
without funds cannot be said to be negligent in 
not preferring appeal. 

If there is no fraud or gross negligence on the 
part of the guardian of the minor in the conduct of 
the suit, then the decree that is passed in that suit 
cannot be challenged on the mere ground that the 
guardian failed to carry the matter in appeal. 
Unless the guardian had sufficient funds to prefer 
and prosecute an appeal against the decree, it can¬ 
not be said that the guardian acted with any 
negligence in not having preferred auy appeal. 

tP 845, d] 1 

V. Qovindarajachari — for Appellant. 

Kasluri Seshagiri Rao — for Respondents. 

Judgment. — This is an appeal filed by 
the defendant against the decree of the Dis¬ 
trict Judge of Kurnool passed by him in 
A. S. No. 123 of 1937. The plaintiffs in the 
action Venipenta Venkatayya and Chinna 
Venkatayya are brothers. During their 
minority, a sale was effected by their mother 
and guardian in favour of the appellant for 
a sum of Rs. 300. Tho vendee was not able 
to get possession and therefore filed 0. S. 
No. 40 of 1931 on the file of the District 
Munsif’s Court of Markapur for recovery of g 
possession of the property sold to him. Tho 
mother was also made a party as defendant 3; 
the two minors being mado defendant 1 
and 2. The mother declined to act as tho 
guardian of her minor sons and thereupon 
their maternal uncle one Obiali was ap- 
ixjinted their guardian. It is found that 
Obiali raised all possible defences to the suit 
including tho question whether any portion 
of tho sum of Rs. 300 which was the con¬ 
sideration for the sale was binding on tho 
minors. The Court found that the properties 
wero really worth very much more than the 
sum of Rs. 300 for which it was sold and ^ 
therefore declined to uphold tho sale and to 
give possession to tho plaintiffs. Tho Court, 
however, held that two debts for the dis¬ 
charge of which tho salo was effected wero 
binding on tho minors. Ono of them, a debt 
duo to Baliah, is now admitted to liavo been 
contracted by the father of tho minors and 
that it is therefore a proper debt. As regards 
tho second debt which was duo to ono 
Nemiliah, he had obtained a salo from tho 
mother and in execution of tho money decreo 
which Baliah got for the recovery of his 
debt, he filed a claim petition, I. A. No. 180 
of 1921. It was ordered on tho claim peti¬ 
tion that Neiniliah was not entitled to 
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a enforce his right as the vendee and that ho 
was entitled to a charge for Rs. 116 . There¬ 
fore execution of Baliah’s decree was directed 
to proceed subject to a charge for Rs. 11G in 
favour of Nemiliah. 

In order to avoid that 6ale which was 
about to take place in execution of Baliah’s 
decree, the sale in favour of the present 
defendant was effected by the mother of the 
minors and the sale was for the purpose of 
discharging Baliah’s debt and also Nemiliah’s 
debt to the extent to which a charge had 
been declared in favour of Nemiliah. It is 
upon'this sale deed that o. S. No. 40 of i!)3i 
was filed by the present defendant. In that 
b suit the District Munsif found that both 
Baliah s debt and Nemiliah’s debt were bind¬ 
ing on the minors. But he found that the 
property was worth much more than the con¬ 
sideration mentioned in the sale deed. He 
refused to give a decree for possession but at 
the same time he gave a charge decree to 
the extent of the moneys which were ad. 
vanced by the plaintiff in that action and 
which went to the discharge of debts bind¬ 
ing on the minors. A preliminary decree was 
passed and money not having been paid, an 
application for a final decree was filed and 
the final decree followed. In execution of 
c the final decree, the property was brought 
to sale and purchased by the plaintiff there- 
in and he got possession. The present suit 
is filed by the two brothers one of whom has 
attained majority for a declaration that the 
decree in o. S. No. 40 of 1931 is not binding 
on them on the ground that their guardian 
ad litem was guilty of fraud and gross negli¬ 
gence in the conduct of the previous suit. 

The trial Court found that all the defences 
that were open to the minors were advanced 
by Obiah their guardian in the previous suit 
that he appeared at the trial, that he adduced 
all the evidence available and that the Court 
d 1>as3e<1 a decree for money and gave a mort¬ 
gage decree for the sum found binding on 
the minors. On appeal the District Judge 
has not found that Obiah failed to advance 
any defence which it was open to him to 
advance. The judgment proceeded upon the 
footing that all the defences were put for. 
ward in the previous suit. One allegation 
which the plaintiffs put forward in the pre¬ 
sent suit, namely, that the guardian ad litem, 
did not appear at the trial in the previous 
suit has been found by the District Munsif 
not to be correct. He finds that the guardian 
ad litem was present at the trial in the pre¬ 
vious suit. lie apparently did not go into tho 
witness-box for the reason that he did not 


know personally any of the facts which had 
to be placed before the Court. The mother 6 
of tho minors was examined and three other 
witnesses were also examined. Mr. Kasturi 
Seshagiri Rao, the learned advocate for the 
respondents, is notable to suggest any defence 
which Obiah might have put forward and 
which ho did not in fact put forward in the 
pre\ ions suit. Nor is it alleged that any evi¬ 
dence oral or documentary was not placed 
before the Court which tried o. S. No. 40 of 
1931. Tho chief complaint is that tho Court 
passed a decree which it ought not to have 
passed, that on the findings arrived by it, the 
Court should have dismissed the suit leaving 
it to the plaintiff to enforce his right to / 
recover the sums which were found binding 
on the minor defendants and that the Court 
fell into a grievous error in passing a mort¬ 
gage decree. It is also said that an appeal 
ought to have been preferred on behalf of 
the minors and that no appeal was in fact 
preferred on their behalf. The District Judge 
also finds that the District Munsif who was 
executing the decree in Baliah’s suit and in 
the course of which a charge was given in 
favour of Nemiliah also fell into a grievous 
error in creating what the District Judge 
terms a charge on that claim petition. 

To start with, what the Court did in the g 
claim petition is not the subject of attack in 
the present suit. What we are concerned 
with is whether there was any fraud or gross 
negligence in the conduct of the previous 
suit (o. S. No. 40 of 1931). I do not agree with 
the District Judge in his statement that the 
District Munsif fell into a grievous error in 
passing the decree which he did in that suit, 
ihe suit was by tho vendee from the minor’s 
guardian for recovery of jossession on foot 
of a sale deed executed by the guardian. The 
sale itself was for the purpose of discharging 
at least one debt which was the father’s debt 
and another debt for which a charge had 
been created in a claim proceeding. The }t 
guardian (the maternal uncle) successfully 
prevailed upon the Court and succeeded in 
his defence that the sale ought not to bo 
upheld and that possession of the properties 
should not be decreed to tho plaintiff. The 
District Munsif had necessarily to go into 
the question as to what items of considera¬ 
tion for which the sale deed was executed by 
the mother wore really binding on the minor 
defendants. The Court found that a parti- 
evdar sum was payable to tho vendee plain- 
till. Why he should have been directed to a 
separate suit and why he should not have 
been given a decree for tho sum which was 
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found to be binding on the minors, it is 
a difficult to see. No doubt the suit was one 
for ejectment. But one of the important 
questions which had to be decided was how 
far the consideration was binding on the 
minors. That being decided by the Court, 
thero is no reason why wffien a decree for 
possession is refused, the Court should not 
pass a decree in favour of the plaintiff for 
recovery of that sum; why again a charge 
decree which was executable in pursuance 
of that very decree is not again clear. At 
any rate, I cannot see any grievous error in 
tho decree that was passed by the District 
Munsif in O. S. No. 40 of 1931. 
b Assuming that the District Munsif was 
not justified in giving a decree that he did, 
how can it be said that the guardian was 
bound to prefer an appeal and that his 
omission to do so gives a good ground for 
the minors to file the present suit. This 
assumes that a guardian in every case must 
spond tho funds of the estate in carrying a 
judgment of the trial Court in appeal. For 
this pur|>ose he must have necessary funds. 
Unless the plaintiffs allege that tho guardian 
had sufficient funds to prefer aud prosecute 
an appeal against the decree of the District 
Munsif in o. S. No. 40 of 1931, it cannot be 
c said that the guardian acted with any negli- 
gence in not having preferred any appeal. 
If ho had no funds he could not possibly file 
an appeal. Besides tho court-fee payable, 
there are other exinmses to bo incurred for 
an appeal. What appears to one Judgo as a 
grievous error may not api>ear to another to 
be such and unless wo can postulate that in 
every caso the guardian of a minor defen¬ 
dant must carry tho decree in appeal and 
that in default of his so doing, the plaintiff 
is not entitled to take advantage of that 
decree and that the decreo is liablo to bo sot 
asido is a proposition for which there is 
absolutely no authority and it is not sup- 
d ported by any reason, justico or equity. The 
plaintiff files a suit on his sale deed and if 
no one defends tho action on behalf of tho 
minor defendant, ho has to get a Court 
guardian appointed and put the said guardian 
in possession of sufficient funds to carry on 
tho defenco. Thero is no duty on his part to 
invito tho guardian ad litem to prefer an 
appeal against tho decreo on pain of having 
tho decreo reoi>oned later on at the instance 
of the defendant. If thero is no fraud or gross 
negligence in the conduct of the suit, then 
tho decreo, that is passed in that suit caunot 
be challenged on the mere ground that tho 
guardian failed to carry the matter in appeal. 


In this case the plaintiff who was not given e 
a decree for possession filed an appeal and 
the minors’ guardian defended the appeal 
and was successful in the appellate Court. 
The appeal was dismissed. On these facts, it 
is impossible to sustain the conclusion of the 
lower appellate Court that any fraud or 
gross negligence is made out which entitles 
the plaintiffs to set aside the decreo in 0. S. 
No. 40 of 1931. The appeal is allowed with 
costs here and in the lower appellate Court 
and the decree of tho District Munsif is 
restored. Leave to appeal is refused. 

C.R.K./u.N. Appeal allowed. 
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Wadsworth J. 

L ppala Appanna Sastri alias Annappa 
Sastri — Appellant 

v. 

Sree Raja Sobhanadri Appa Rao Baha¬ 
dur Zamindar Garu, Zamindar of 
Elamarru Estate, Nuzvid — 

Respondent. 

Second Appeal No. 118 of 1938, Decided on 23rd 
January 1941, against decree of Sub-Judge, Bez- 
vada, D/- 27th August 1937. 

(a) Madras Estates Land Act (1 of 1908), 

— Sale in execution of rent decree—Per¬ 
sonal notice to defaulter is not necessary. 7 

There is no necessity under S. 117 to givo per¬ 
sonal notice of a sale in execution of a rent decreo 
to the defaulter, tho kind of notice contemplated 
being by beat of drum in the village and by on 
affixture in n conspicuous place in the village. 

[P 85 d] 

(b) Madras Estates Land Act (1 of 1908 as 
amended by Act 8 of 1934), S. 125—Amendment 
is not retrospective. 

The amendment of S. 125 by Act 8 of 1934 has 
no retrospective effect. [P 86c] 


(c) Madras Estates Land Act (1 of 1908 as 
amended by Act 8 of 1934), Ss. 125 and 127 — 
Rent decree—Execution—Sale of holding puts 
an end to landlord's charge in respect of arrears 
accrued due since decree at time of sale. /, 

Under S. 125 as it stood before the amendment 
of 1934, read in the light of S. 127, the sale of a 
holding in execution of a decreo for rent must bo 
deemed to put an end to the landlord’s charge over 
that holding in respect of tho nrrears and interest 
thereon which have accrued due since the decreo 
at the time of the sale. Tho amendment of S. 125 
by Act 8 of 1934 morely clarifies the existing law : 

21 Cal 169, Approved. [P 86d, c] 

P. Stvaramakrishnayya — for Appellant. 

P. Satyanarayana Rao — for Respondent. 

Judgment. — Tho plaintiff who is tho 
appellant hero brought a suit for a declara¬ 
tion that a sale in execution of a decreo, ob¬ 
tained in S. S. No. 267 of 1924 was not binding 
upon him. The suit in question was brought 
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a against one Gangulu, who was the original 
pattadar of laud situated in an estate under 
the Madras Estates Laud Act. We are con- 
corned throughout this appeal with the Act 
prior to the amendment of 19154. Gangulu 
fell into arrears and two decrees were oh- 
tained against him. The first was in s. s. 
No. 378 of 1922 and the second was in S. S. 
No. 287 of 1921. The earlier decree was exe¬ 
cuted in 1920 after the second decree had 
been obtained, and in the execution proceed¬ 
ings, the land put up for sale was purchased 
by the present appellant on 5th May 1926. 
I am informed that this land was only a 
portion of the holding of Gangulu. After the 
^ purchase tho appellant does not appear to 
have produced the sale certificate before the 
land.holder, as he should have done under 
s. 146 (l) of the Act; but he paid the rent 
and got a receipt showing that he had paid 
the rent on his own account. In subsequent 
years, rent was paid by his agent and the 
receipts wrongly indicate that it was paid 
on account of tho registered pattadar Gan¬ 
gulu. In 1933 the land-holder proceeded to 
execute the second decree obtained in 1924 
and in the course of execution without notice 
to the appellant he brought the holding to 
sale and purchased it himself. Subsequently 
c the land.holder ejected the appellant and it 
was his dispossession which gave rise to the 
suit. 

Two contentions have been urged in ap¬ 
peal. One is that the second sale is bad for 
want of notice to the appellant who must bo 
deemed to be the defaulter in the light of 
tho Full Bench ruling in 1941 M w N 35 l as 
interpreted by a later Full Bench ruling in 
S. a. No. 820 of 1936.“ The second is that, 
whether the sale is bad for want of notice 
or not, it is bad because the charge in res¬ 
pect of tho arrears which had accrued duo 
after the first decree at the time of the first 
d sale must be deemed to have been wiped out 
by that salo so far as the liability of the 
portion of the holding sold is concerned. It 
seems to me that the appellant must fail on 
the first contention, for there appears to be 
no necessity under s. in, Estates Land Act, 
to give personal notice of a sale in execu¬ 
tion of a rent decree to the defaulter. The 
kind of notice contemplated is by beat of 
drum in the village and by an affixt ure in a 

1. (’41) ‘28 AIR 1941 Mad 149 : 192 I C 169 • 

I Lit (1941) Mud 356: (1941) 1 M I, .1 l : ];ui 
M \V N 35 (!•' B), Lakslinmnft Ayyar v. A iy us warm 
Chottiur. 

2. Reported in (’ll) 28 A I It 1911 Mad 539 : 196 
I C 106 : I I, R (1941) Mad 785 : (1941) 2 M I. .5 
79(F B), Munisatni Muduli v. Nurasnppn Mudaliur. 


conspicuous place in tho village. It is, there- a 
fore, not necessary to go into the question 
whether there has been such recognition of 
the appellant by the land-holder as would 
enable him to claim rights as a defaulter 
even though be has not complied with the 
formalities required by S. 146. 

The second contention seems to me to be 
more substantial. It is true that under S. 5 
of the Act a first charge is created on the 
holding in respect of the arrears due thereon, 
so that the arrears duo under the second 
decree would bo a charge on the holding 
just as much as the arrears due under the 
first decree; and it is also true that S. lis 
read with s. 126 contemplates only the sale ^ 
of so much of tho holding as is necessary to 
satisfy the particular demand which in the 
present case must be the amount due under 
the first decree. It is argued that the provi¬ 
sions of s. 125 whereby the sale is free of 
incumbrances other than those specified will 
not extend to statutory incumbrances such 
as are created by s. 5 and it must therefore 
be behl that when the salo was held in 
execution of the first decree, though the 
proclamation did not recite the existence of 
the second decree, and no notice was taken 
to the purchaser at the time of the subse¬ 
quent sale, the sale under tho first decree 9 
must be deemed to be a sale subject to the 
charge for rent in respect of the second 
decree which was not being worked out by 
that particular sale. This argument would 
be forcible argument were it not for the 
provisions of s. 127. By sub-s. (c) of that 
section, if a salo results in a surplus after 
paying the costs and the amount of the 
arrears in respect of which the sale was held, 
the land-holder has a right to appropriate 
from and out of the surplus any rent which 
may have fallen due to him in respect of the 
holding between the date of the suit and 
the sale. ^ 

The effect of this provision seems to bo to 
make the sale a sale in liquidation not only 
of the charge for the arrears in respect of 
which a sale was expressly held but also in 
liquidation of the charge for any subsequent 
arrears due on the same holding. To hold 
otherwise would involve the anomalous con- 
sequence that the land-holder would he en¬ 
titled to liquidate a portion of the charge 
in respect of the latter arrears from and out 
of the proceeds of that sale and to treat that 
charge as still subsisting for any balance 
and bring the same property to sale again. 
Tho original defaulter would get a price 
which was determined by the value of tho 
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a land less the amount of arrears including 
any subsequent arrears and the purchaser 
would pay a price which would take into 
consideration the amount of subsequent 
arrears. But the landholder would have a 
right to deduct those arrears from the price 
so paid and also would retain the right to 
claim those arrears over again to the extent 
to which they had not been satisfied from 
the purchaser of the land. The same ques¬ 
tion came up before the Calcutta High Court 
in a case under the Bengal Tenancy Act 
the provisions of which are in this respect 
essentially similar to those of the Estates 
Land Act : vide 21 Cal 1G9. 3 The learned 
b Judges point out that the view similar to 
that which has been put forward on bolialf 
of the resi»ondent in this case would result 
in the landlord having a charge on the 
tenure as well ns on the surplus sale pro¬ 
ceeds, and, if that was the law, would lead 
to great injustice for the defaulter might be 
mado to pay the full amount of the arrears 
without getting the full value of his tenure 
from the auction purchaser and the auction 
purchaser would get a tenure for less than 
its full value without having to pay the 
arrears of rent. 

The learned Subordinate Judge who heard 
c the api>eal in the Court below lias rejected 
tho appellant’s contention on the simple 
ground that the amendment of S. 125 by Act 
8 of 1934 expressly provides that the pur¬ 
chaser at the rent sale shall take subject to 
any incumbrance created before the passing 
of tho Act but not subject to any arrears of 
rent duo in respect of the holding before tho 
date of sale or to interest on such arrears, 
whether a decree has been obtained or not 
for such arrears or interest. After stating 
quite correctly that this amendment will 
have no retrospective effect, he assumes that 
the amendment necessarily makes a change 
d in the law and that therefore tho law as it 
stood prior to the amendment mado such sales 
subject to any claim for arrears subsequent 
to tho date of the decree. It seoms to me 
that no such assumption is warranted and 
that the effect of the amendment of s. 125 
by Act fl of 1984 is merely to clarify the 
existing law and to remove the possibility of 
a contention such as has been urged before 
me on behalf of the rcs|>ondcnt. I am of 
opinion that under s. 125 as it stood before 
the amendment, read in the light of s. 127 , 
the sale of a holding in execution of a decreo 
for rent must be deemed to put an end to 

^al l-'aez Rahanmn v. Ratnsukh 

Bajpai. 


the landlord’s charge over that holding in 
respect of the arrears and interest thereon 
which have accrued due since the decree at 
the time of the sale. It follows, therefore, 
that the sale of the api>ellant’s holding in 
pursuance of the decree obtained anterior to 
the purchase by the appellant was illegal. 
I accordingly allow the second appeal with 
costs throughout and restore the decree of 
the trial Court. Leave to appeal is granted. 

C.r.k./g.N. Appeal allowed. 
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Leach C. J. and Chandrasekhara 

Ayyar J. / 

Prabhulal Madhavlal Desai—Appellant 

v. 

Messrs. Jeshing Bhai Bala Bhai and 
Sons and others — Respondents. 

Appeal No. 11 of 1911, Decided on 20th August 
1941, from order of Krishnaswnmi Ayynngar J., 
in Appln. No. 284 of 1940, D/- 17th February 1941. 

Presidency Towns Insolvency Act (1909), 

S- 9 (g)—Adjudication under S. 9 (g)—Petition 
and affidavit verifying same should be read to¬ 
gether — Sufficient details of facts on which 
creditor relies should be given. 

Where tho petition for adjudication undor S. 9 (g) 
states that the debtor has given notice to his credi¬ 
tors that ho has suspended or that ho is about to 9 
suspend payment of his debts and the affidavit 
verifying the petition shows that this is in fact tho 
case, there is compliance with the law’s require¬ 
ments. Tho petition and tho affidavit should bo 
read together and if tho petitioning creditor sets out 
in sufficient detail the facts on which he is relying, 
the debtor can havo no complaint whether tho in¬ 
formation is contained in tho petition or tho affida¬ 
vit. The Court has to l>e satisfied that thero has 
been notice of suspension of payment or that the 
debtor hns intimated to his creditors that he is 
about to suspend payment and tho supporting affi¬ 
davit is filed for that purpose : (’35) 22 A I R 1935 
Rang 352, Not approval. (!’ 87/] 

B. K. B. Naidu and S. Athvianathan 

— for Appellant. 

T. K. Srinivasathathachariar and T. 1'. Srini- 
vasan — for Respondents. 

Leaoh C. J. — Tho ap|>ollftnt and one 
Ramanlal Trikamlal Desai carried on busi¬ 
ness in partnership in Madras under tho 
style of Prabhulal Madhavlal Desai. On 14th 
October 1910, respondents l and 2 filed a 
petition in this Court asking for an order 
adjudicating the appellant and his partuor 
insolvents. On 17th February 1941 an order 
of adjudication was passed. This appeal is 
against that order. It may In.* mentioned that 
the correctness of the order has not been chal¬ 
lenged by Ramanlal. In the petition throe 
acts of insolvency were alleged, namely, (l) 
with intent to defeat and delay tho firm’s 
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creditors Ramanlal had absented himself I say that the debtors’ manager and kartha further 


from the firm’s usual place of business, (2) 
with similar intent he had secluded himself 
so as to deprive the creditors of the means 
of communicating with him and (3) the 
debtors had intimated that they had suspen¬ 
ded payment of their dues. The learned 
Judge sitting in insolvency (Krishnaswami 
Ayyangar J.) has found that all these alle¬ 
gations are true. The ap|>ellant contends 
that the action of his partner in absenting 
himself from the place of business and in 
secluding himself cannot affect him, but he 
concedes, as ho must, that if the api>ellant’s 
partner gave notice of suspension of pay- 
b ment, the law allows both of them to be 
adjudicated. The appellant, however, says 
that there was no notice of suspension of 
payment. It is not necessary to consider 
whether there is any substance in the appel¬ 
lant’s first contention because it is obvious 
that in this case notice of suspension of pay¬ 
ment was given. Before considering the 
evidence relating to the notice of suspension 
of payment it is necessary to deal with a 
preliminary argument advanced on behalf 
of the appellant to the effect that the peti¬ 
tion is defective in so far as it relates to the 
third act of insolvency. The allegation in 
c the jKjtition is couched in these words: "On 
the evening of 5th October 1940 the debtors 
intimated that they had suspended payment 
of their dues.” In para. 3 of the affidavit 
which was filed in supjort of the petition it 
is said : 

On the evening of 5th October 1940 the second 
debtor when pressed for payment intimated to me 
and Mr. Vallabhdas, a partner of Vallabhdns and 
Brothers, another creditor, that the firm was no 
longer in a position to meet its dues and that it 
had suspended payment of debts due by it and that 
ho intended to file an insolvency petition. 

It has been argued by Mr. Naidu on be¬ 
half of the appellant that the actual words 
<i used by Ramanlal should have been set out 
in the petition and that a defect of this 
nature is not cured by anything contained 
in the affidavit filed in verification. In this 
connexion, Mr. Naidu has drawn our atton- 
tion to the decision of the Rangoon High 
Court in 13 Rang 686. 1 In that case the 
petition merely alleged that tho debtors had 
given notice to tho petitioners as well as to 
their other creditors that they had suspended 
or were about to suspend payment of their 
debts, but in tho affidavit which verified the 
jiotition the deponent mado this statement : 

1. (’35) 22 AIR 1935 Rang 352 : 159 I C 1055 : 13 

Kang G8fi, C. A. 1\ C. S. CbKtiar Firm v. V. V. R. 

Chettiur Firm. 


told me that they were not in a position to pay in e 
full to their creditors. 

The Court held that the act of insolvency 
alleged in the petition was not couched in 
terms sufficiently clear and precise to be tho 
basis of an insolvency petition or to justify 
the Court in passing an order of adjudication. 

It was also held that an affidavit filed in 
verification could not be read in conjunction 
with the j>etition in order to supply a defi¬ 
ciency in the petition itself. With great res- 
l>ect, we are unable to accept this judgment 
as representing a correct statement of the 
law. In our opinion technicality is hero 
carried too far. Where the petition states , 
that the debtor has given notice to his ere- 
ditors that he has suspended or that ho is 
about to suspend payment of his debts and 
the affidavit verifying tho petition shows 
that this is in fact the case, there is compliance 
with the law’s requirements. The petition 
and the affidavit should be read together and 
if the petitioning creditor sets out in suffi¬ 
cient detail the facts on which he is relying, 
the debtor can have no complaint whether 
the information is contained in the petition 
or tho affidavit. The Court has to he satisfied 
that there has been notice of suspension of 
payment or that the debtor has intimated 
to his creditors that he is about to suspend ? 
payment and the supporting affidavit is 
filed for that purpose. In tho present case 
Krishnaswami Ayyangar J. held that tho 
petition was sufficiently clearly worded and 
we are in full agreement with him. Turning 
now to the facts, the evidence is that Mr. Babu 
Bhai, a partuer in respondent l’s firm met 
Ramanlal on the evening of 5th October 1940, 
and demanded payment of Rs. 7000, which 
was due to his firm by the insolvents. 
Thereupon, Ramanlal replied : 

My firm is not in a position to pay your moneys. 

I am not going to pay anyone anything. I want to 
file my insolvency. 

A clearer intimation of suspension of pay. 
ment is hardly possible to imagine; but it 
has been contended that the Court should 
not give these words their plain and ordinary 
meaning because Mr. Babu Bhai renewed his 
demand the next day. It is said that the 
renewal of tho demand shows that he did not 
regard Ramanlal’s statement to him on tho 
5th as being an intimation of suspension of 
payment. Mr. Babu Bhai was asked in cross- 
examination why he mado a demand after 
tho notice which ho received on 5th October. 
His reply was that ho made tho demand 
"hoping against hopo", but that the state- 
ment of tho day before convinced him that 
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a the insolvents would not pay. We consider 
that there is no substance in this appeal 
which consequently will ho dismissed with 
costs in favour of respondents 1 and 2 . The 
costs will come out of the estate. 


C.r.k./g.N. 


Appeal dismissed. 
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King J. 

K. Sambasiva Ayyar and others — 

Appel l a nts 
v. 

Official "Receiver, West Tanjorc — 

Respondent. 

Appeals Nos. 127 and 136 of 1939. Decided on 
24th September 1940, against appellate order of 
District Court, West Tanjore, D/- 27th July 1939. 

(a) Insolvency—Adjudication—Application— 

Date of admission of. 

On the presentation of an insolvency petition on 
3rd July the Court ordered ‘‘check and file emer- 
gently.” It was checked and was filed, and on the 
same day the Court further ordered that publica¬ 
tion charges should be deposited by 7th July. On 
7th July notice and publication wore ordered : 

Held that the date of admission was 3rd July 
and not /th July. No doubt tho order to issue 
notice may constitute the act of admission in many 
cases but it cannot be a universal rule of law: (’40) 
27 A I It 1940 Mad 624, Expl. [p 89 rt ] 

(b) Provincial Insolvency Act (1920), S. 51 — 
"Assets realized” — Sale of three lots of pro¬ 
perty originating from single proclamation — 
Amounts deposited on different dates—Assets 
are realized on dates of deposit into Court for 
each lot and not only on date of last deposit. 

No doubt assets are realized only when the full 
amount of tho bid is deposited. But where three lots 
of properties are sold originating from a single pro¬ 
clamation and the amounts nro paid on different 
dates the assets arc realized on the dates on which 
deposit for each lot is made and not only the date 
on which deposit is made for the third lot: 26 Mad 
179, Dissent.; (‘25) 12 A I R 1925 Mad 248 Ref • 
(’25) 12 A I It 1925 Cal 966, Pel. on. (l> 896,< 7 ] 

(c) Provincial Insolvency Act (1920), S. 51- 

Benefit of execution”—Meaning of. 

The phrase “benefit of execution” in S. 51 means 
tlic sum realized less the costs of execution: C. M. A. 
No. 175 of 1937, Foil. (p 9 

Provincial Insolvency Act (1920), S. 51 — 

Official Receiver is entitled to interest on assets 
realized. 

Under S. 51, the Official Receiver is entitled to 
interest on the assets realized ns this is a matter 
analogous to restitution. [p 99 ^ 

J l. Sundaralingam and A. V.ViswanalhaSastri 

— for Appellants. 

i . A. oubramania Pillai — for Respondent. 

Judgment. — These are appeals by five 
persons who were in 1933 some of the credi¬ 
tors of one Kasinatha Aiyar. One of the ap¬ 
pellants in C. m. s. A. No. 13G (respondent 6 


in the Courts below) was pursuing execution 
against Kasinatha Aiyar and on 30th June 
1933 three lots of Kasinatha Aiyar’s property 
were sold in court auction. Two lots in 
Annakudi village were sold for Rs. 7500, 
which amount was paid in full there and 
then. The third lot in Manikandi village was 
sold for Rs. 4520. One quarter of this amount 
was deposited on 30th June as required by 
O. 21, R. 64, and the remaining three-quarters 
on 4th July. The sum of Rs. 12.020 was treat¬ 
ed as assets realized and rateably distributed 
amongst tho appellants and another creditor 
who has not appealed. On 3rd July an in¬ 
solvency petition was presented against 
Kasinatha Aiyar which resulted in his ad- / 
judication. The Official Receiver in adminis¬ 
tering his estate applied to the Court for an 
order directing tho appellants to pay to him 
the sums which had thus been distributed 
to them with interest; and such an order 
has been passed in appeal by tho learned 
District Judge of West Tanjore under the 
provisions of s. 51, Provincial insolvency Act. 
Whether that order is right or wrong is the 
issue in these appeals. Section 51 (l), Pro¬ 
vincial Insolvency Act, runs as follows : 

Where execution of a decree has issued against 
the property of a debtor, no person shall bo entitled 
to the benefit of tho execution against tho receiver 
except in respect of assets realized in the course of 9 
the execution by sale or otherwise before the date 
of the admission of the petition. 

There arc four points for determination 
in these appeals : (i) What is the date of the 
admission of the insolvency petition ? (ii) 
What is the date (or are the dates) of the 
realization of the nssets ? (iii) If tho re¬ 
ceiver is found entitled to all or any of these 
assets what is the precise meaning of benefit 
of the execution '? and (iv) Is the receiver 
entitled to interest- on any sum awarded 
to him ? On tho first point the District 
.Judge has held that the insolvency petition 
was admitted on 3rd July. I have already 
mentioned that it was presented on that 1 
date. On its presentation the Court ordered 
check and file emorgently.’ It was checked 
and was filed, and on the same day tho Court 
further ordered that publication charges 
should he deposited by 7th July. On 7th 
July notice and publication were ordered. 

It is now argued for tho appellants that the 
insolvency petition was not ‘admitted’ until 
7th July and I am referred to a ruling in 
(1940) 1 m L J 350 1 as an authority for the 
position that the order to issue notice con- 

1- (’40) 27 A I R 1940 Mad 024: 191 I C 29: (1940) 

1 M L J 350, Narasimha 1’attamahadevi v. Amman 
N'aidu. 


1942 


Sambasiva Ayyar V. Official Receiver (King J.) Madras 89 


a statutes the act of admission. In many cases 
this may well bo so but it cannot be a uni¬ 
versal rule of law. In the present ease it 
cannot be disputed that the Court on 3rd 
July accepted tho insolvency petition as 
having been validly presented, and that in 
my opinion, means that the insolvency peti¬ 
tion was admitted on that day. I hold ac¬ 
cordingly and it will now follow that any 
assets realized after 3rd July must go to the 
Official Receiver. 


I come accordingly to the second point, 
and here repeat that two sums, rs. 7500 and 
Its. 1180 respectively, were paid into Court 
on 30th June, and that its. 3300 was paid in 
on 4th July. Clearly then the Official Receiver 
is entitled to at least Rs. 3390. He is also 
entitled to the sum of its. 1130. It has been 
held by a Bench of this Court, sec 48 Mad 
056, - that in a case of this kind assets are 
realized only when the full amount of the 
bid is deposited. There remains the principal 
item of Rs. 7500. This sum too has been held 
by tho learned District Judge to have been 
realized only on 4th July, on the authority 
in 2G Mad 179. 3 That is tho decision of a 
single learned Judge, Sir Arnold White, then 
Chief Justice of Madras, from which I must 
most respectfully express my dissent. I do 
c so for the following reasons:—In the lirst 
place, it seems contrary to plain language 
ami to common sense to say that Rs. 7500 
which was actually realized on 30th June 
was not realized until 4th July. The learned 
Chief Justice gives no reasons for his view. 
It seems to me upon a critical examination 
of the position that the assets can be deemed 
not to have been realized on 30th June only 
if they are held insecurely and may prove, 
on the happening of some subsequent event, 
not to be assets after all, but only a tern, 
porary deposit. That is clearly tlie reason 
why the 25 per cent, deposit of Rs. 1000 in 
d t i is case was not assets, until the remaining 
75 per cent, had been paid. If the 75 per cent, 
von; not paid, immediate resale of the pro¬ 
perty is obligatory : .sec o. 21 , R. so. There 
is therefore no sale and no assets can have 
been realized. 


Now the subsequent event which 
learned District Judge hero holds com 
the Its. 7500 paid on :iOth June into as 
realized on 4th July is the payment of 
remaining Rs. 3390 u)>on tho third lot. I 


2. (’25) 12 A I R 1925 Mad 248 : 85 I C 210 : is 
Mad G5G : 17 M L J 759, Ramanathan Chettiar v. 
tiubramanian Chettiar. 

3. r03) *2G Mail 179, llamanatban Chettiar v. 
•Subraiuania Hastrial. 


inyself in vain why it should have this effect. 
The two transactions are quite distinct. If ° 
the Rs. 3390 were not paid and a resale were 
necessary under o. 21, R. 8G it is conceded 
that tho resale would be confined to the third 
lot. How then can the nature of the payment 
made on 30th June le in any way affected 
by the payment or nonpayment on 4th July 
of money due on different property ? It is 
also clear law that when a sale is set aside 
under o. 21, R. 90 it can be set aside in res¬ 
pect of one lot only: sec 1910 M w N S34 4 and 
59 Mad 438.° It seems to me therefore very 
evident that the sale of three lots of property 
— though originating from a single procla. 
mation of sale—is really equivalent to three f 
sales. It is impossible to regard such a sale 
as one and indivisible on which basis alone, 
i think, can there be any logical principle 
for following 2G Mad 179. 3 I have been re¬ 
ferred to only two other decisions on this 
matter. In 33 CLJ 7(a judgment delivered 
in 1920) a Bench of the Calcutta High Court 
follows 2G Mad 179, 3 without any discussion. 

In 29 O w N 575' (ft judgment delivered in 
1924) another Bench of the same High Court 
takes the opposite view, though without 
reference to 20 Mad 179. 3 It sets out the 
essence of what is in my opinion a very 
simple matter in these simple words : * g 

The properties were sold separately, their sale 
proceeds were realized separately, and the sale of 
each lot was completed when the whole of the 
balance of the purchase money was deposited in 
Court. 


I accordingly hold that the sum of Rs. 7500 
represents assets realized on 30th June, and 
that the Official Receiver’s claim in respect 
of this sum must be dismissed. As I have 
held that the appellants have no title to 
retain I he sum of Rs. 4520 realized for the 
third lot tho question next arises whether 
they must refund that sum in full, or whe. 
ther the ‘ benefit of execution ” means that 
sum less any expenses incurred in realizing h 
it, and if so, what is the measure of those 
expenses. Three different views have been 
taken by three learned Judges of this Court, 
all sitting singly. These cases in chronologi¬ 
cal order are: (i) 57 Mad joo’’ where it was 


V aw; rjiu \v 




250. Ramachandm Aivur v. l’rimathi Amniul 

5. (’30) 23 A I R 11(30 Mad 121 : 100 I C 645'• 5<> 
Mad 43s, Nnrusiinhainurthi v.Cilicia] Receiver 

6. (’21) H AIR 1921 Cal s01 ; 02 I C 107: 33 C L J 
7, Rarendra Nath v. Martin A Co 

7. (’25) 12 A 1 It 1925 Cal 900 : k7 I C 783 • •>., 
C W N 575, Girindrunatli Ray v. Kedar Nath 

8. (’33) 20 A 1 It 1933 Mad 703 : 145 I C 999 • 57 

Ofi? ■ 3 , 3 , ( ! : U "’ M J' J 402, Swaminatha Iyer v. 
Ofheia) Receiver, Houth Malabar. 
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a held that the benefit of execution meant the 
amount realized less both expenses of the 
execution petition and expenses of the suit 
in which the decreo was obtained; (ii) (1939) 
1 MLJ 205 9 in which the benefit was held to 
be the gross sum realized without any de¬ 
ductions, and (iii) an unreported decision of 
Wadsworth J. in c. M. A. No. 175 of 1937 in 
which the benefit is held to mean the sum 
realized less the costs of execution. I do not 
think I am called uj>on to discuss these 
points of view in detail. I need only say that 
I agree entirely with the view expressed by 
Wadsworth J. in the latest case, and follow, 
ing it, direct that the appellants here bo 
b permitted to deduct such costs of the execu¬ 
tion petition as were necessary to realize the 
Rs. 4520 payable to the Official Receiver. 

The final question is whether on the sum 
so calculated the Official Receiver is entitled 
to interest. The District Judge holds that ho 
is so entitled, as this is a matter analogous 
to restitution. The appellant’s learned advo¬ 
cate attempts to distinguish this case by 
arguing that, unlike persons whoso decrees 
have been reversed, the appellants had a 
‘right’ to receive the money. But as S. 51 
denies them any such right they cannot bo 
said to have ]K)ssessed it. The parallel with 
restitution is I think complete, and interest 
must bo allowed. The parties will pay and 
receive proportionate costs throughout. Leave 
granted. 

C.R.K./K.S. Order accordingly. 

9. (’39) 26 AIR 1939 Mad 291 : 183 I C 441 : I L R 
.(1939) Mad 343 : (1939) 1 M L J 205, Balarami 
Rcddi v. Official Receiver, Nellore. 
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LEACn C. J. AND IlORWILL J. 

Puthur Vecttill Krishnan Chettiar 

— Appellant 
v. 

Ammalu Amma and others — 

llcspondcnts. 

Second Appeal No. 239 of 1937, Decided on 17th 
September 1910. against decree of District Court, 
South Malabar, in A. S. No. 244 of 1934. 

Malabar law — Tarwad — Karnavan not 
shown to have renounced — He alone can bind 
family by alienation — Performance of minor 
acts of management by karnavan's motherdur- 
ing his absence cannot constitute her karnava- 
stri of tarwad so as to alienate property on 
tarwad’s behalf. 

The mere fact that the karnavan’s mother per¬ 
formed minor acts of management during his ab¬ 
sence cannot constitute her the karnavastri of the 
tarwad. Before the Court would be justified in 
bolding that she had become the karnavastri and 


was entitled to alienate property on behalf of the 
tarwad it must be shown by positive evidence that 6 
the karnavan had renounced or that this was the 
only legitimate conclusion open to the Court. While 
there is a karnavan capable of acting and he has 
not renounced, either directly or by implication, he 
alone can bind the family. [p 9 i^ ( /,] 

K. Kuttikrishna Menon — for Appellant. 

K. P. Ramahrishna Aiyar — for Respondents. 

Order of Reference 

Enshnaswami Ayyangar J. — The 
question raised in this second appeal relates 
to the power of a karnavastri to mortgage 
the property of the tarwad for what may be 
described as necessary purposes of the tarwad. 
The karnavan of the tarwad is alive but 
seems to have left the tarwad house for a / 
considerable time. After he left, the tarwad 
property was in the management of the 
karnavastri who executed the mortgage in 
suit. 1 he facts referred to in the finding of 
the District Munsif in para. 9 seem sufficient 
to establish that the karnavastri was in the 
position of a de facto manager of the tarwad 
property. The learned District Judge is not 
apparently prepared to accept this view, but 
as the question is ono of inference to be 
drawn from tho facts found I should be pre- 
pared to accept the view of tho District 
Munsif as correct. But still tho main point 
for consideration is as to whether a karna- g 
vastri has the powers of a de facto manager 
to bind the tarwad property by her aliena¬ 
tion. If the rule in Hanooman Persliad's 
case 1 is applicable to Malabar families I see 
no reason why a karnavastri, though not tho 
legal manager of tho tarwad properties, 
should not have the powers which tho Judi¬ 
cial Committee have recognized as vested in 
a do facto manager. There is no direct deci¬ 
sion of this Court brought to my notice. Tho 
only case cited, namely 29 M L J 032, 2 seems 
rather to be confined to a situation whero 
the karnavan is acting prejudicially to tho 
interests of the tarwad, a situation in which 
tho junior members aro allowed to do what 
in other circumstances the karnavan alone 
can do. In my opinion the question is suffi- 
cicntly important for its being considered by 
a Bench of two learned Judges of this Court. 

The papers will accordingly be placed before 
tho learned Chief Justice for his orders. 

Judgment of Division Bench 
Leach C. J. — On 11 th October 1923 ros- 
pondent 4 mortgaged certain property to tho 

1. (1854-67) 6 M I A 393 : 18 \V R 81 : 2 Suthcr 
29 : 1 Snr 552 (P C). Hunooinan Perskad l’andny 
v. Mt. Bnbooo Munraj Koonwereo. 

2. (* 1G) 3 AIR 1916 Mad 976 : 31 I C 482 : 29 
M L J 632, Rajah of Arakal v. Churia Kunhi 
Hannan. 
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a appellant and she purported to do so as the 
karnavastri of a tar wad. There was at the 
time a karnavan, who is respondent 5 and 
the son of respondent i. He was employed 
as’a pointsman on the railway and by rea¬ 
son of his employment he was absent from 
the family house for the greater part of the 
year. The appollant tiled in the Court of the 
District Munsif of Tirur tho suit out of 
which this appeal arises for the purposes 
of enforcing the mortgage. Two defences 
were raised, namely, (i) no consideration had 
passed and (ii) the mortgago had not been 
created in order to provide funds to meet a 
family necessity. The District Munsif found 
b for tho appellant on both these issues. An 
appeal was tiled to the District Court of 
South Malabar by respondents l, 2 and 3 
who are the junior members of tho family. 
Tho District Judge was not satisfied that 
certain questions of fact had been fully in¬ 
vestigated by tho District Munsif and he re¬ 
manded the case for findings on two questions. 
The first was whether the mortgaged pro- 
l>erty belonged to the tarwad or was the 
private property of respondent 4 and the 
second was whether respondent 4 was en. 
titled to alienate the property on behalf of 
tho family as sho was a woman. On remand 
c the case was further investigated by the suc¬ 
cessor of the District Munsif who had tried 
the case in the first instance. The successor 
held that the property did not belong to tho 
tarwad, but to respondent 4. lie also held 
that the respondent 4 in any event had tho 
right of alienation as the de facto karnavastri. 

Whon the matter came before the District 
Judge again he overruled tho finding of tho 
District Munsif that tho property belonged 
to the respondent 4. Ho considered that the 
evidence proved that it was tarwad property. 
Ho concurred, however, in the findings of 
t io District Munsif that consideration had 
d passed and that the alienation had been 
occasioned by family necessity and lie con- 
firmed the decree in part on the ground that 
tfioro bail been a prior mortgage in which 
the karnavan had joined. Tho District Judgo 
w«f of the opinion that respondent 4 was 
not entitled to act on behalf of tho family 
and that in consequence tho mortgage (if 
llth October 1928 was not binding°on tho 
tarwad, but inasmuch as there find been a 
previous mortgage in which the karnavan 
had joined he allowed a decreo for tho 
amount of tho earlier mortgage. This had 
tho effect of reducing the decree in favour of 
tho upi>cllant by Its. 102 and corresponding 
interest. The only question which this Court 


is called upon to decide is whether tho Dis¬ 
trict Munsif was right in holding that res- 6 
pondent 4 was not entitled to bind the 
family. The appellant has not printed the 
evidence and the Court can only look to the 
judgment under appeal for the purpose of 
ascertaining the facts. The District Judge 
held that the only acts of management 
which respondent 4 could claim as having 
been performed by her wore these : (i) she 
lived in the family house; (ii) sho had pluck¬ 
ed fruits from the trees on the paramba and 
(iii) she has paid the revenue or the purap. 
pad due to the jenmi. Ho was, however, of 
the opinion that attending to these matters 
when tho karnavan was employed elsewhere / 
did not amount to management and did 
not indicate abdication by the karnavan so 
as to give any right of alienation to respon¬ 
dent 4. In duo course of his judgment the 
District Judgo said : 

In thousands of families in Malabar it would 
now be happening that the karnavan is living else¬ 
where following some occupation or profession and 
that the three acts mentioned above are being per¬ 
formed as a matter of course by the members of 
the family living on the tarwad'paramba. It can- 
not he stated that thereby a junior member of the 
family acquires a right to alienate the property. 

^ ith these remarks we are in agreement. 
There is no evidence in this case that the 
karnavan ever renounced his position. Ac¬ 
cording to the karnavan’s own evidence his 
mother paid the revenue out of moneys re¬ 
mitted to her by him for the purpose. This 
may not be true, but as the evidence has not 
been printed it is rather difficult for the 
Court to decide whether it is true or false. 

Be it either way, the mere fact that respon¬ 
dent 4 did perform minor acts of manage¬ 
ment during the absence of her son would 
not constitute her tho karnavastri of tho 
tarwad. Before the Court would he justified 
in holding that she had become the karna- 
vastri and was entitled to alienate property 
on behalf of the tarwad, it must be shown ,l 
by positive evidence that tho karnavan had 
renounced or that this was tho only legiti- 
mate conclusion open to tho Court. While 
there is a karnavan capable of acting and he 
has not renounced, either directly or by im¬ 
plication, ho alone can bind tho family. J n 
this case the document might have been sent 
toluni for signature as was done in the caso 
of tho first mortgage, hut his mother decided 
to act without him. We consider that she 
was not justified in so doing. For these 

reasons tho apical will be dismissed with 
costs. 

c.r.k./g.n. 


Appeal dismissed. 
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H OR WILL J. 

In re P. Rama Naidu — Appellant. 

Criminal Appeal No. 287 of 1941, Decided on 
27th August 1941, against order of the Court of 
Sessions Chittor Division, in C. C. No. 7 of 1941. 

Penal Code (1860), Ss. 192 and 193—Accused 
attesting forged document purporting to dis¬ 
charge decree debt — Accused interested in 
bringing document into existence — Accused is 
guilty of abetment and fabrication of false evi¬ 
dence. 

The accused attested a forged document purport¬ 
ing to discharge a decree debt and was interested 
in bringing the document into existence. It was 
contended that as the document being a receipt did 
, not need attestors, the receipt was complete before 
0 the accused signed it, and therefore he could not 
be said to have abetted the making of a false docu¬ 
ment : 

Held that the accused was guilty under S. 193 
of fabricating false evidence as he knew that the 
document was intended to prove discharge of the 
decree debt: (’39) 26 A I It 1939 Mad 730, Disting. 

(P 920] 

Held further that since the persons who brought 
the document into existence intended that it should 
be attested and the accused should be one of the 
attestors, the document was not complete until the 
accused had signed and therefore the accused abet¬ 
ted the making of a false document. [P 92 f] 

K. S. Jayarama Iyer and V. V. Choudhury — 

for Appellant. 

Public Prosecutor — for the Crown. 

c Judgment. — The appellant was admit¬ 
tedly an attestor to a forged document. 
There had been litigation between P. \v. 9 
and the 9th accused and p. W.9 had obtain¬ 
ed a decree against the 9th accused for 
maintenance. The forged document pur¬ 
ported to be a discharge of that decree debt. 
The appellant admits that ho was an attes¬ 
tor, and the evidence shows that ho knew 
of the litigation between the parties. The 
writer of the document turned approver and 
was examined as p. w. 3. lie states that at 
the time when the document was forged, a 
blank space was left for the attestation of 
d some other person and that whon ho saw 
the document again, that space was filled by 
the signature of the appellant. The appel¬ 
lant did not deny this hut explained : 

1 was in my Geld in Nnlagampallo. I did not see 
the payment of any money. I said ‘how can I sign 
when 1 have not witnessed tbo payment?' lie (Lin- 
garna Naidu, tbo first accused) said, ‘sbe bas nflix- 
o«l her thumb impression. Tbo witnesses have nil 
signed. Can you not trust me?’ I then believed him 
and signed. 

This statement itself suggests that the 
appellant was somewhat suspicious of the 
document. It is clear from the evidence that 
he knew of the suit that had been brought 
and that he was sufficiently nearly related 
to the parties to be interested in bringing 


A.I.R. 

such a document into existence in the in¬ 
terests of the first and the ninth accused in * 
support of whom he had already deposed in 
the maintenance proceedings. On these 
facts, I think that the learned Judge was 
justified in coming to the conclusion that 
the appellant was guilty of forgery and of 
fabricating a false document. The judgment 
of Pandrang Row J. in 1939 MWNCr 86 l has 
been referred to as providing an instance 
where a learned Judge of this Court thought 
that the bare fact of an attestation was not 
sufficient to justify an inference that the at¬ 
testor knew that be was attesting a forged 
document. The learned Judge had however 
other facts before him besides the mere fact ^ 
of attestation, and he quoted the judgment 
of the trial Judge to show that it was im- 
probable that the attestor had the knowledge 
imputed to him. Mr. Jayarama Ayyar has 
also argued that as a receipt does not need 
attestors, the receipt was complete before 
the appellant signed it, and that he there¬ 
fore could not be said to have abetted the 
making of a false document. The fallacy of 
this argument is that although attestation 
was not necessary, the persons who brought 
this document into existence intended that 
it should be attested and that the appellant 
should be one of the attestors. The docu- 9 
mont was therefore not complete until the 
appellant had signed. Ho therefore abetted 
the making of a falso document, and as ho 
must have known that the document was 
intended to prove the discharge of the decree 
debt, he was also guilty under S. 193 of 
fabricating false evidence. The conviction is 
right and the sentence extremely light. 
They are therefore affirmed and the appeal 
dismissed. 

C.R.K./G.N. Appeal di smissed. 

1. (*89) 26 A I R 1989 Mad 780 : 184 I C 460 : 41 
Cr L J 11 : 1039 M W N Cr 86, Cbinna Vecrn 
Rcddi v. Emperor. h 
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King J. 

Cliettikulam Sri Ekainbareswarastoami 
and Sri Dhandayudha pa n is wa m t 
Temples, represented by sole trustee, 
Di'varaya Rcddiar — Petitioner 

v. 

Arunachala Goitndar and another — 

Respondents. 

Civil ltevn. Pctn. No. 809 of 1937, Decided on 
17th September 1940, to revise decree of Dist. 
Munsif, Turaijur, in S. C. S. No. 502 of 1936. 
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19*2 Gangayya v. 

(a) Religious Endowment—Trustees—Powers 
a of —One of trustees authorised by others to 

borrow executing promissory note for loan 
taken—Transaction is transaction of all. 

There is no rule of law which requires all the 
trustees of an inst'tution actually to sign a promis¬ 
sory note. It is enough if those trustees who do 
not sign have authorised the transaction. Where 
tho remaining trustees have authorised the trustee 
who executed tho promissory note for the loau. the 
transaction is the transaction of them all. 

CL’ i«e] 

(b) Religious Endowment — Loan incurred by 
trustees without sanction of temple committee 

but ratified by Religious Endowment Board_ 

Loan expressed to be repayable out of proper¬ 
ties of temple—Loan held binding on temple. 

A loan was incurred by the trustees of a temple 
b without the previous sanction of the temple com¬ 
mittee as required under the terms of a scheme. It 
was expressly mentioned that tho loan was to be 
repaid out of tho properties of tho temple. It was 
ratified hy the Hindu Religious Endowments Board 
itself. There was no clear indication in the evidence 
whether tho temple committee was in existence 
either when the loan was incurred or when it was 
ratified: 

Held that when ratification had been secured 
from so high an authority there could be no ground 
for holding that the debt was in any way improper 
from the point of view of the temple and that it 
was binding on tho temple. ( 1 » 93 /J 

(c) Provincial Small Cause Courts Act (1887), 

S. 25 —Interference is discretionary. 

Interference by the High Court in a revision peti- 
c lion under S. 25, is discretionary. ( 

A. V. Narayanaswamy Iyer — for Petitioner. 

M. S. Vaidhyanaiha Iyer — for Respondents. 

Order.—Tho subject-matter of this peti¬ 
tion is a promissory note executed by one 

T. D. Palaniappa Mudaliar in favour of res¬ 
pondent 1 for Rs. 100 on 14th August 1933. 
Palaniappa Mudaliar described himself there¬ 
in as managing dharmakartha of a certain 
temple at C’hettikulam, and recites also that 
ho is borrowing tho money as manager of 
the temple and that repayment is to ho 
made “from out of the properties of the said 
temple.” Respondent l sued upon the note 

d an<1 Stained a decree both against Palani- 
appa Mudaliar personally, and against the 
properties of tho ternplo. This is a petition 
by the temple with tho contention that it 
should not havo been hold liablo. That the 
money was actually borrowed, and expen¬ 
ded for temple purposes, and that the loan 
was necessary are facts which are not now 
disputed. Nor can it be seriously urged that 
if Palaniappa Mudaliar was in fact autho¬ 
rised to borrow, his transaction will not 
bind tho temple. It is contended, however, 

that ho was not so authorised_on two 

grounds: (i) because the other two trustees 
did not join in executing the note; and (ii) 
because ho did not obtain the previous sanc- 


Lakshmi Devi 


Madras 93 


tion of the temple committee as he was 
bound to do under the terms of a sc homo * 
which had been framed to regulate tho 
management of the temple. 

There is no rule of law which requires all 
the trustees of an institution actually to sign 
a promissory note. It is enough if those trus- 
tecs who do not sign have authorised the 
transaction. It is found as a fact in this case 
that the two remaining trustees did autho¬ 
rise it. The transaction was therefore tho 
transaction of them all. The second objec- 
tion is more substantial, but respondent 
meets it by saying that after the loan was 
incurred it was ratified hy the Hindu Reli¬ 
gious Endowments Hoard itself. This ratifi. / 
cation is found to he true hy the District 
Munsif. There is no clear indication in the 
evidence whether the temple committee was 
m existence either when the loan was in¬ 
curred or when it was ratified—though it is 
probable enough that the reason why ratifi¬ 
cation was sought from the Board was the 
non-existence at that time of the committee. 

I need not, 1 think, pursue this matter fur¬ 
ther as this is only a revision petition in 
which interference by this Court is discre- 
tionary, and when ratification has been 
secured from so high an authority there can 
be no ground for holding that the debt was in 0 
any way improper from the point of view of 
the temple. This petition accordingly fails 
and is dismissed with costs. 

C.r.k./k.s. Petition dismissed. 
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Abdur Rahman J. 

Dukka Gangayya and another — 


Appellants 

v. 

Buddepu Lakshtni Devi — Despondent. 

Second Appeals Nos. 1124 and 1125 of 1938, 
Decided on 5th August 1911, against decrees of 
hub^udge, Chicacolc, in A. S. Nos. 326 and 329 of h 


( x a i < r ri, ? inal P - C - (1898) ’ Ss - 88 (6D) and 3 86 

— Wile A obtaining maintenance order under 
b. 488 — Certain property attached and money 
deposited in Court — Claim by other wife B 
rejected — Suit by B under S. 88 (6D) — Fact 
that B asked for money decree and not for 
declaration held did not take suit out of S 88 
(6D)—Money in Court not being held by or at 
disposal of Government, Secretary of State held 
not necessary party. 


iinu m oxocuuon thereof got certain nrorwriv 
attached. The property was sold and .noneyT^ 
mted m Court. The claim of the other wife H hiv¬ 
ing been rejected, sho instituted a suit against A 

?• 88 •«?>•»!*>> « p™,„r for declaration that 
tho order in the cla.rn proceedings was incorrect : 
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Held that (1) the mere fact that on acoount of 
a the sale of the attached property the plaintiff asked 
for a decree for money instead of a declaration did 
not take the suit ont of the purview of S. 88 (6D); 

[P 94^3 

(2) the suit need not have been for a declaration 

as attached property having been converted into 
money, the relief that should have been and was in 
fact claimed on behalf of the plaintiff was for that 
money itself; [P 95 a ] 

(3) although the money in Court was capable of 

being realized as fine under S. 488 (3), it was not 
in fact a fine itself and was not being held by or at 
the disposal of the Government and hence the 
Secretary of State was not a necessary party to the 
suit : 28 Cal 540, Disting. [P 9 4g, P 95a] 

(b) Practice—Relief — Necessary facts given 
—Court ought to grant relief to which party is 
{, found entitled even if it was mistakenly not 
asked for. 

Where all the necessary facts have been given in 
the plaint, it is the duty of the Court to grant the 
relief to which a party is found entitled even if it 
has not been by a mistake asked for by the party. 

[P 956] 

B. Jagannadha Das —for Appellants. 

G. Chandrasekhara Sastri —for Respondent. 

Judgment. — The facts which led to the 
institution of the two connected suits out of 
which the present appeals have arisen are 
simple and may bo briefly narrated. The 
respondent obtained an order under S. 488, 
Criminal P. C., for maintenance against her 
c husband in M. C. No. 97 of 1933 in the Court 
of the joint Magistrate of Berhampur. She 
got certain quantities of paddy attached in 
execution of the order passed by that Court. 
After attachment the paddy was stored in 
two pits. It was subsequently sold by the 
Magistrate and the sale proceeds are lying 
in that Court. The plaintiff in 0 . S. No. 201 
of 193G is the second wifoof the respondent’s 
husband, the plaintiff in the other suit being 
(her) maternal uncle. Both of them set up a 
claim to the whole of the paddy attached 
by the Magistrate but their claim petitions 
were rejected. They consequently brought 
the two suits. These suits were for the 
d recovery of money either from the Magis¬ 
trate’s Court or from the respondent in tho 
event of tho money having been paid by tho 
Magistrate to her (who was tho petitioner in 
M. C. No. 97 of 1933). These suits wore dis¬ 
missed by the District Munsif of Sompeta 
on the ground that the plaintiffs had failed 
to establish their title. Tho objection that 
the suits wero not maintainable in their 
present form was, however, overruled by 
that Court. On appeal the Subordinate Judge 
of Chicacole did not go into tho question of 
title but dismissed the appeals on the ground 
that tho suits were not competent as tho 
Secretary of State had not been impleaded 


as a party to the present suits. In dismiss¬ 
ing the appeals on that ground he relied on * 
a decision in 28 Cal 540. 1 The plaintiffs had 
consequently preferred the present appeals 
which may be disposed of by one judgment. 

The contention advanced on behalf of the 
respondent is that the plaintiffs should have 
asked for a declaration to the effect that the 
order passed in tho claim proceedings was 
incorrect and should be set aside. Since, it 
is contended, the suits are not for declara¬ 
tion, they are not competent. It is contended 
in the alternative that in so far as money 
was lying in the Court of the joint Magis- 
trate and as long as that money was not 
paid, it was or must be deemed to be at the t 
disposal of the Secretary of State, the latter, 
that is the Secretary of State should have 
been made a party to the suits. There is no 
force in my opinion in either of these con¬ 
tentions. No rules have been framed by the 
local Government under S.3S6, Criminal 
P. C., and it is therefore urged that the pro- 
visions of s. 88 of that Code must be hold to 
be applicable. But even if that contention 
is assumed to be correct it would not help 
the respondent. There is a distinct provision 
in S.88, cl. (6-D) which entitles a party 
whose claim or petition has been disallowed 
in whole or in part to go and institute a g 
suit to establish the right which he claims 
against the property in dispute and that is 
exactly what the plaintiffs in both the suits 
aro trying to do. Tho mere fact that on 
account of the sale of tho paddy, they have 
asked for a decree for money instead of a 
declaration does not take theso suits out of 
tho category of the suits contemplated by 
S. 88 , cl. (6-D), Criminal P. C. It must not 
be overlooked that tho money which has 
been realised although capable of being rea¬ 
lised as fine under s. 488, cl. (3) is not in fact 
a fine itself and is not being held by or at 
the disposal of the Government for its own 
purposes, but with the object of paying h 
maintenance to tho person in whose favour 
tho order was passed. The Government can¬ 
not and does not lay any claim to any 
jwrtion of the money thus realised. It is 
therefore futilo to argue that the Secretary 
of State was interested in tho decision who- 
ther tho property attached at the instance 
of the respondent belonged to her, and should 
have been for that reason impleaded. Tho 
only party who is interested in the result is 
the respondent and the suit was instituted 
against her. There is therefore no forco in 

1. ( 01) 2b Cal 540 : 6 C W N 175, Secy, of State 
v. Jagat Mohiai Dasi. 
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a the contention that the suit should have 
been against the Secretary of State and since 
the Secretary of State was not impleaded as 
defendant, is not maintainable. 

I cannot understand the ground on which 
the lower appellate Court dismissed the 
plaintiffs’ suits. The decision in 23 Cal 540 1 
had absolutely no application to the facts of 
the present case. As for tho contention that 
the suits should have been for declaration 
the answer is simple. First of all the paddy 
having been converted into money, the relief 
that should have been and is being claimed 
on behalf of the plaintiff is for that money 
itself. But conceding for the sake of argu¬ 
ment that the contention of the learned 
counsel for the respondent is correct all tho 
necessary facts have been given in the plaint 
and it is the duty of the Court to grant the 
relief to which a party is found entitled 
even if it has not been by a mistake asked 
for by tho party. Both these contentions 
therefore fail. The appeals must conse¬ 
quently be accepted and the suits sent back 
to the lower appellate Court for disposal of 
the appeals on their merits. It is unfor¬ 
tunate that tho lower appellate Court did 
not go into the question of title at the same 
time. Had that been done a further delay 
c would have been avoided. Tho costs in theso 
appeals both in this and the lower apj>ellate 
Court will bo costs in the cause. The court- 
fees in these appeals may be refunded to the 
appellants. 

C.R.k./g.N. Appeals accepted. 
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Leach C. J. and 
CHANDRA8EKHARA AVYAR J. 

K. C. Pandalai — Appellant 

v. 

South Indian General Assurance Co. 
d Ltd. (in liquidation) by its Official 
Liquidator — Respondent. 

Appeai No 18 of 1941, Decided on 14th August 

(in O lTt°' ??" U ® J - io A ™ ]n - No - of 1941 
( n O. I. No. 206 of 1940). D/- 28th February 1941. 

VoiM^ Pan rv —D ' rcctors —Meeting of—Quorum_ 

Validity Director interested in resolution can- 

shareho e id7r C ^°h mP M y K Can agrCC that dcb ‘ due to 
r5n?!l!ni d ^ be Sct olf ^inst future 

fWn/*i Dir . eC f tor and mana g In g agent held in 
fiduciary relation to company and hence incom¬ 
petent to decide whether resolution was lor 
company's benefit. 

The company owed a sum of Its. 16,000 to C who 
was its director and managing agent. C’s brother 
s > wa9 also a director and a shareholder of tl.u 
company and though he was not a creditor of tho 
company, he had lent a considerable sum of money 
w C which was utilized for the purposes of the 


company. Article 29 of tho articles of association 
stated that tho directors might, if they thought fit, e 
receive from a member all or any part of the capi¬ 
tal due upon shares held by biin beyond the sums 
actually called lor, and permitted the directors to 
pay interest on any sum so received. The full quo¬ 
rum for a meeting of tho board of directors was 
three. At a meeting of the directors in which three 
out of the fivo directors including C and S were 
present a resolution in terms of Art. 29 was passed 
and an arrangement arrived at whereby C purported 
to set off Rs. 11,900, out of tho amount due to him 
from the company against what he owed in respect 
of the shares: 

Reid that(l) it was open to the company to agree 
with a shareholder to whom it owed money that the 
debt shall be set off against future calls : (1906) 18 
Eq G70 and (1889) 41 Ch D 159, Ilel. on; [p 97«j 

(2) the arrangement arrived at the meeting was J 

invalid as C and his brother S were not compe¬ 
tent to vote as they were personally interested and 
the third director present, acting alone, could not 
give authority to C to apply the provisions of 
Art. 29. If three directors who had no interest in 
the matter had resolved that the debt due to C 
should be set off to the extent of Rs. 11,900 against 
his liability on his shares or the company in gene¬ 
ral meeting had so decided, tho position would have 
been different; [p 96 , 7 ,fc] 

(3) even assuming the resolution to have been 
lawfully passed, C as a director and the managing 
agent of the company was in a fiduciary position 
and was not in a position to decide whether it was 
fit and proper from the company's point of view 
that there should be the arrangement arrived at 
the meeting and therefore he could not act on the 
arrangement in respect of his own shares: ('38) 25 ® 
AIR 1938 P C 159 and (1914) 2 Ch 488, Bel. on. 

[P 97a] 

O.T.G. Nambiar and K. N. Pandalai — 

for Appellant. 

Leach C. J. — This is an appeal from an 
order passed by Gentle J. confirming the 
action of tho Official Liquidator of the South 
Indian General Assurance Company Ltd. in 
placing the appellant’s name in the list of 
contributories. The company was formed in 
the year 1929. On 29th August 1940 , this Court 
passed an order directing that it be wound 
up compulsorily. During the 11 years, the 
company was operating, it never made a 
profit. Lach year, in fact, showed a loss and 1 
long before the winding up order was passed, 
the company was in a precarious position. 

The appellant was a director of the company 
and was also its managing agent. The man- 
a o in S agents were stated to bo K. C. Pan¬ 
dalai & Co., but it is common ground that 
the appellant is tho sole proprietor of that 
firm. In 193G the company owed the appel¬ 
lant a sum of rs. iG.ooo. Tho appellant held 
120 preference and 220 ordinary shares of 
Its. 50 each in respect of which only Rs 15 
per share had been paid up. The appellant’s 
brother, Mr K. b. Pandalai. was also a 
director of tho company. He held some 200 


96 Madras Pandalai v. South Indian Gen. Assur. Co. (Leach C. J.) A. I. R. 


shares and these also were only paid upto 
a the extent of Rs. 15 per share. Mr. K. S. 
Pandalai was not a creditor of the company, 
but he had lent a considerable sum of money 
to his brother and admittedly this money 
was utilized for the purposes of the com¬ 
pany. Article 29 of the articles of association 
stated that the directors might, if they 
thought fit, receive from a member all or 
any part of the capital duo upon shares held 
by him heyond the sums actually called for, 
and permitted the directors to pay interest 
on any sum so received. On 15th December 
193G, a meeting of the board was held and 
was attended by the appellant, his brother 
b and Mr. P. E. Raman Menon, who was also 
a director. They purported to pass the fol¬ 
lowing resolution: 

Resolved that ns per Art. 29 of the articles of 
association of the company the managing agents 
be hereby authorized, if they think fit, to receive 
from any member willing to advance the same, all 
or any part of the capital due upon the shares hold 
by him beyond the sums actually called for; and 
upon the amount so paid or satisfied in advance, or 
so much thereof as from time to time exceeds the 
amount of the calls then made upon tho shnres in 
respect of which such advance has been made, to 
pay interest at G per cent, per annum. 

There can be no doubt that this resolution 


was passed in order that an arrangement 
c might be entered into relieving the appel¬ 
lant from liability in rospect of his shares. 
This is obvious from what happened on 31st 
Decemlxjr 193G. On that date tho appellant 
purported to set off Rs. 11 , 900 , out of tho 
amount due to him from tho company against 
what he owed in respect of the shnres and 
consequently called upon tho Registrar of 
Joint Stock Companies to record that his 
shares had been fully paid up. When tho 
company wont into liquidation the validity 
of this transaction was questioned by tho 
Official Liquidator and he decided that tho 
appellant should be placed on the list of con- 
tributories in respect of Rs. 11 , 900 . Tho ap- 
d j»ellant objected and asked tho Court to striko 
out his name from the list, but this Gentle J. 
refused to do. Tho appellant ns a director 
and tho managing agent of tho company was 
in a fiduciary position and in the circums¬ 
tances tho learned Judgo hold that ho was 
not in a position to decide whether it was 
fit and proper from tho company’s point of 
view that thero should bo this arrangement. 
Tho learned Judgo relied on the decision of 
the Privy Council in 1 L R ( 1938 ) Bom 421 , 1 
whore tho Judicial Coinmitteo held that the 


1- (’38) 25 A I R 1938 I* C 159: 174 I C 545: I LR 
(1938) Rom 421 : 32 S L R 517 (P C), T. R Pratt 
(Bombay Ltd.) v. M. T. Ltd. 


provisions of s. 91B, Companies Act, as it wa 3 
before the amendment of 193G were a concise * 
statement of the general rule of equity. Tho 
Judicial Committee approved of these obser¬ 
vations of the Court of appeal in England in 
(1914) 2 ch 488 2 at p. 503 : 

Where a director of a company has an interest 
as a share-holder in another company or is in a 
fiduciary position towards and owes a duty to an¬ 
other company which is proposing to enter into 
engagement with the company of which he is a 
director, he is in our opinion, within this rule. He 
has a personal interest within this rule or owes a 
duty which conflicts with his duty to the company 
of which ho is a director. It is immaterial whether 
this conflicting interest belongs to him benefici¬ 
ally or ns a trustee for others. Ho is bound to do as 
well for his cestui que trust as he would do for / 
himself. Again the validity or invalidity of a tran¬ 
saction cannot depend upon the extent of the ad¬ 
verse interest of the fiduciary agent any more than 
upou how far in any particular case the terms of n 
contract have been the best obtainable for the in¬ 
terest of the cestui que trust, upon which subject no 
inquiry is permitted. 

When the caso was before Gentle J., it 
appears to have been accopted that the reso¬ 
lution of 15th December 193G was validly 
passed. The only point taken by tho Official 
Liquidator was that tho appellant could not 
act upon the resolution in respect of his own 
shares. It is, however, manifest that the vali¬ 
dity of the resolution is oj>en to question. 
Section 91B ( 1 ), Companies Act, as it stood ^ 
at tho time read as follows : 

No director shall, ns a director, vote on any con- 
tract or arrangement in which ho is oither directly 
or indirectly concerned or interested; and if he does 
so vote, his vote shall not be counted. 

At the time this resolution was passed, 
thero were five directors, but only threo of 
them attended and two of thoso present, tho 
ap]*ellnnt and his brother, wore not in a 
position to voto on the question as they woro 
l>ersonally interested. Articlo 1 13 fixes tho 
quorum for a director’s meeting at three. 

As tho appellant and his brother were not 
comi>etent to vote and as tho third director ^ 
present, acting alone, could not give autho¬ 
rity to the appellant to apply tho provisions 
of Art. 29 tho transaction cannot be regarded 
as binding upon the company. If threo 
directors who had no interest in the matter 
had resolved that tho debt duo to the manag¬ 
ing agent should be set off to tho extent of 
tho Rs. 11,900 against tho appellant’s liability 
on his shares or the company in general 
meeting had so decided the jx)sition would 
have been different. It is open to a company 

2. (1914) 2 Cb 488: 84 L J Ch 94: 112 L T 9G5: 21 
Manson 364 : 59 S J 27 : 31 T L R 1, Transval 
Lands Co. v. New Belgium (Trausvnl) Land & 
Development Co. 
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a to agree with a share-holder to whom it 
owes money that the debt shall be set off 
against future calls. This is well settled law: 
see Adamson's case, (1906) is Eq G70 :i and 
(1890) 41 Ch D 159. 4 But hero the appellant 
applied the provisions of Art. 29 without 
lawful authority and consequently he can- 
not take advantage of what he has done. 
Even assuming the resolution to have been 
lawfully passed there is still the objection 
pointed out by Gentle J. The appeal fails 
and will be dismissed. There will bo no 
order us to costs as the Official Liquidator 
appears in person. 

^ C.R.K./G.N. Appeal dismissed. 

3. (1906) 18 Eq 670: 14 L .7 Ch 125 : 22 W R 820. 
In re Paraguassu Steam Tramroad Co. 

4. (1889) 41 Ch D 159 : 58 L J Ch 582 : 61 L T 
219 : 37 W R 615 : 1 Meg 161, In re Jones Lloyd 
& Co. Ltd. 
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Burn and Mockett JJ. 

Shunmutjam Clietliar (minor) through 
Guardian Shanmwjam Cheltiar _ 

Appellant 

v. 

f' ^ 

A . 3/. llaijaloo Ayyar Narjaswami Ayyar 
and Co. — Respondent. 

Appeal No. 436 of 1938, Decided on 25th March 
1911, against order of Addl. Sub.Jud"e. Mndura 
D/- 16th November 1937. 

(a) Hindu law — Joint family — Creditor can 
attach coparcener's interest in portion of joint 
family property (Obiter). 

It is possible for n creditor to attach his judg¬ 
ment-debtor’s interest in a part only of the joint 
family property. Therefore, the holder of a money 
decree* against one of several coparceners can attach 
und bring to sale that coparcener’s interest in a por¬ 
tion of the joint family property, and need not pro¬ 
ceed against his interest in the whole of the joint 
family property : 5 Cal 425 and 10 Cal 626 (I* C) 
<1 Ucl ’ ou - [P 98/, ,jj 

(b) Appeal — New point — Point requiring 
investigation into facts cannot be raised. 

A judgment-debtor cannot lie by in the executing 
Com t with an allegation which would require an 

investigation into facts and then bring it up in 

a dj ftn I 1 /i' >Un,1 i" I>0n . ,l . ft proposition of law to the 
effect that the sal.' I3 bad: 12 Mad 19 (PC), Ret. on. 

' [P 98/ij 

(c) Civil P. C. (1908). S. 60 (1) (m)—Interest 
of coparcener in joint family property is not 
contingent interest. 

The interest of a coparcener in joint family pro¬ 
perty cannot he said to be a merely contingent or 
possible right of interest. So far as it is an interest 
at all it must ex hvpothesi be a vested interest • 
<’39) 26 A I It 1939'P C 6 and 11 M I A 40 (P C)' 

[p 99 C j 
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(d) Civil P. C. (1908), O. 21, R. 66 — Want of 
speciiication of judgment-debtor’s interest in c 
joint family property does not invalidate sale 
proclamation. 

The want of specification of the extent of the 
judgment-debtor’s interest in the joint family pro¬ 
perties cannot invalidate the proclamation or the 
sa!e. (P 99c) 

A. 6 . Uamabhadra . I ijj/ar — for Appellant. 

i>. Sitarmna lino and O. V . Lalusicami 

— for Respondent. 

Burn J. — This appeal is from the order 
of the learned Subordinate Judge of Madura 
dismissing an application under o. 21, R. 90, 
Civil P. C., to set aside a sale of immovable 
property held in execution. The sale was 
held on 13th July 1936. The application under 
o. 21, r. 90 was presented on lith August / 
193C and was disposed of by the learned Sub¬ 
ordinate Judge on lGth November 1937 . The 
learned Subordinate Judge held that there 
were no material irregularities or fraud 
established in the case and that therefore the 
application to set aside the sale could not be 
allowed. He dismissed it .accordingly. We 
have heard a very lengthy argument from 
Mr. K. S. Ramabhadra Ayyar on behalf of the 
appellant, defendant 2 in the suito. S. No. il l 
of 1925. The apindlant is the son of defend¬ 
ant l in the suit and the suit was filed on a 
mortgage executed by defendant l who re¬ 
presented when he took the money from the q 
lender that the hypotheca was his self-ac- 
quired property. The learned Subordinate 
Judge held that the hypotheca was not the 
self-acquired property of defendant l but 
joint family property. The suit was dismiss¬ 
ed against defendant 2 ; but, on appeal to 
the High Court by the plaintiff, the High 
Court passed a personal decree for money 
against defenda.it 2 also, and indicated in its 
decree that the plaintiff could recover against 
defendant 2 by proceeding in execution 
against his share of the joint family pro¬ 
perty. dhe present application for sale is in 
respect of four items of joint family property 
which were attached in execution of the ll 
decree. 

The hearing of this appeal has been con¬ 
siderably complicated by tbofact that learned 
counsel for the appellant has chosen to 
abandon all the grounds of irregularity and 
fraud which were alleged in the application 
to the lower Court under o. 21 , a. <jo. He no 
longer contends that tin* sale was vitiated by 
any irregularity or fraud in the conduct of 
tho sale. Wlmt lie contends now is that the 
sale was ah initio illegal and therefore void 

!“ " tho 1 r ' vun > 110 sa > s t^t the application 
to the lower Court ought not to have been 

an application under o. 21. R. 90, us in faot 
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n it was, but that it ought to have been an 
application under S. 47, Civil P. C. We have 
therefore heard no arguments with regard to 
the usual allegation under o. 21, R. 90, namely 
that there was no proper tom-tom or that 
there was combination preventing adequate 
bidding or that there was no proper adver¬ 
tisement of the sale; nor have we heard 
arguments on the point that the sale was 
adjourned without specifying the hour of the 
date to which it was adjourned or on the 
allegation that the encumbrances had not 
been properly mentioned. Learned counsel 
for the appellant has devoted his arguments 
entirely to an attempt to show that the 
b attachment itself and the sale in pursuance 
of it were illegal. 

The first i>oint taken by the learned counsel 
for the api>ellant is that the sale in this case 
was in violation of the direction of the High 
Court in its decree in A. s. No. lOGof 1930. The 
relevant portions of the decree are as follows: 

(1) That defendant 2 in the suit (the present 
appellant) also do pay to the plaintiffs the amount 
decreed by the lower Court in 0. S. No. 114 of 
1925 with subsequent interest .... subject to the 
declarations that the plaintiffs are entitled to get a 
money decree in the suit as against defendant 2 
and that the suit document is not binding on defen¬ 
dant 2 as a mortgagee; (2) that cl. (4) in the said 
decree be and hereby is deleted; (3) that plaintiffs 
c be at liberty to execute the said decree by attaching 
and selling not only the share of defendant 1 but 
also the share of defendant 2 in the joint family 
properties. 

There is no dispute about tho fact that 
these items, which were items of the hy- 
jxitheca, were attached and brought to sale 
as the self-acquired properties of defendant l 
and wore purchased by the decree-holder 
for about Rs. 43,000. There is also no doubt 
about the fact that he applied to attach and 
bring to sale tho interest of defendant 2 also 
in these properties. Learned counsel's con¬ 
tention that tho salo proceedings in this 
j case are in contravention of the High Court's 
d decree is based upon an allegation that these 
four items of immovable properties did not 
constitute the whole of tho joint family 
property in which defendant 1 and defen¬ 
dant 2 are coparceners. He says that besides 
these tho joint family is entitled to vast 
extents of immovable property. He says that 
the only course open to the decree-holder in 
A. S. No. 40G of 1930 was to attach tho share 
of defendant 2 in the whole of the joint 
family properties and to bring that to sale 
to satisfy his decree for money against de¬ 
fendant 2 . He says that the attachment and 
sale of defendant 2 ’s interest in only a small 
portion of tho joint family property are 


illegal. This contention is one which, I think, 
cannot be heard in this appeal. It has no- 5 
where been alleged in the execution proceed¬ 
ings in the lower Court, and it does not 
appear in the decree of the High Court 
which is being executed, that the joint family 
is possessed of any other properties besides 
the items concerned in this sale. As the 
learned Subordinate Judge has pointed out, 
the appellant has been aware of all the steps 
taken in execution,and he has never brought 
it to the notice of the executing Court that 
he had a coparcener’s interest along with his 
father in vastly greater extents of immovable 
property and that therefore it was not in 
accordance with law to attach and sell his f 
interest in these four items alone. It is not, 

I think, absolutely clear that the holder of 
a money decree against one of several co¬ 
parceners is not at liberty to attach and 
bring to sale that coparcener's interest in a 
portion of the joint family property, but must 
proceed against his interest in the whole of the 
joint family property. Such a proposition 
would lead to absurdities. For instance, in 
the case of a creditor holding a money decree 
against a minor coparcener entitled to, say, 
a half share in properties of very great value, 
it would seem to he absurd to require the 
decree.holder to bring to sale the judgment- y 
debtor’s interest in joint family projerties 
worth perhaps ten lakhs in order to satisfy 
a decree for money for say Rs. 100. Yet, 
that would follow from the contention put 
forward on behalf of the appellant in this 
case. It is only necessary to cite the deci¬ 
sions of tho Calcutta High Court reported in 
5 cal 425 1 and of the Privy Council reported 
in 10 cal G2G 2 in order to show that it is 
possible for a creditor to attach his judg- 
ment-debtor’s interests in a part only of the 
joint family property. Put I would prefer 
to decide the question with reference to the 
principle that tho judgment-debtor cannot . 
lie by in the executing Court with an allega- ‘ 
tion of this kind, and then bring it up in 
appeal and found upon it a proposition of 
law to the effect that the sale is bad. 1 must 
agree with tho learned counsel for the res¬ 
pondent that this allegation, namely that the 
joint family properties consist of more items 
than were brought to sale, is an allegation 
which would require an investigation into 
facts. The appellant ought to buvo brought 
this forward during tho execution proceed. 

1. (’81) 5 Cal 425: 5 C L R 112. Collector of 
Montfhvr v. Hurdai Namin. 

2. (*84) 10 Cal 026: 11 I A 26: 1 S.ir 510 (1> C), 
Hardi Narain Sabu v. Ruder l'arkusli Misser. 
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a ings and, as he has not done so, I think it is 
not proper to allow him to do so now. 

The second objection made by the learned 
counsel for the appellant is that the decree- 
holder brought the interest of defendant 2 in 
these four items of joint family property to 
sale without specifying what interest it was 
and indeed coupled with an allegation that 
defendant 2 had no interest in these pro¬ 
perties. Learned counsel for the appellant 
contends that the sale is invalid for these 
reasons, but there is no authority for such a 
statement. Learned counsel has only re. 
ferred us to S. f.O (l) (in), Civil P. €., whereby 
b a merely contingent or possible right or in¬ 
terest cannot be attached and brought to 
sale in execution of a decree. That provision 
clearly has no application. There is noques. 
tion here of the interest of defendant 2 
being a merely contingent or possible right 
or interest. AVhat the decree-holder said was, 
"I wish to sell the interest of defendant 2 in 
these items of property, whatever it may be. 
I do not know whether he really has any 
interest in it. I contend that he has not and 
I have filed in the Sub-Court O. S. No. 75 of 
1934 to establish that contention of mine. 
But however that might turn out and what- 
c ever his interest might turn out to be when 
it is ascertained, I wish to bring it to sale.” 
There is no allegation that the interest of 
defendant 2 is a matter of contingency or 
dependent upon any future happening. So 
far as it is an interest at all it must ex 
bypothesi be a vested interest. The case re¬ 
ported in (1939) 2 M L J 90G, 3 therefore has 
no application, nor the case reported in it 
M I a 40. 4 I am not able to see how the 
want of specification of the extent of defen¬ 
dant 2 s interest in the joint family proper¬ 
ties could invalidate the proclamation or 
the sale. 


The third objection is that the order of 
attachment at first passed by the learned 
bubordmate Judge on the decree-holder's 
application for attachment was illegal. The 
order is Attachment of defendant 2 's interest 
in this property by 2Sth March 1935 .” The 
contention with regard to this point depends 
again upon the allegation that it was not 
permissible for.the decree-holder to attach 
defendant 2 's interest in separate items of 

3. C39) 2G A I It 1939 1'Cfi: 179 I C 99.-, • I I Tt 
(1939) Bom 30 : 32 S L It 903 : (193*4) 2 M I, I 
900 (1* C), Firm lVstonjee Bhicajec v. l'ntrick 11 
Anderson. 

4. (’70.72) 14 M I A 40: 7 Bong L It lHG : 2 Sutbcr 
434 : 2 Hur G5G (1* C). Sycd Tuflu/.ool Hussain 
Khan v. llugbunatb Persian]. 


joint family property and that ho ought to 
have attached defendant 2 's interest in the 
whole of the joint family property. There is 
nothing in the order passed by the learned 
Subordinate Judge to show that the pro¬ 
perty, the attachment of which was sought, 
was not the whole of the joint family pro¬ 
perty or that the learned Subordinate Judge 
was ordering the attachment of anything 
less than defendant 2’s interest in the whole 
of it. This point therefore also fails, in my 
opinion. For these reasons I think that this 
appeal ought to be dismissed with costs. 


Mockett J.—I entirely agree. Although 
frequently pressed to do so, the learned f 
counsel for the appellant has never been able 
to indicate to us that anywhere on the record 
there appears any trace of this contention, 
on which this appeal has been argued fully 
today, having been mentioned. It is quite 
clear that in the lower Court the appellant 
primarily went to attack the sale on the 
ground of the several irregularities to which 
my learned brother has referred. He also 
argued that owing to the alleged uncertainty 
of defendant 2's position his rights, if any, in 
this property came within the provisions of 
s. CO (l) (in), Civil P. C., being in the nature 
of spes succcssionis and therefore something 
that could not he attached. The order in- 9 
voked to set aside the sale was o. 21, R. 90, 
and it is worthy of mention that there is 
no reference to s. 47. The appellant is now 
asking us to order an enquiry into a state 
of fact which was peculiarly within his own 
knowledge and which we are satisfied was 
never mentioned to the lower Court, lie is 
saying now that the decree-holder is seeking 
to execute the decree against part of a vast 
estate. I am certain that this was never 
mentioned to the lower Court. I am equally 
clear that it cannot he raised before us. The 
Judicial Comrnitteo have on two occasions 
dealt with positions similar to that which 
arises before us today. In 15 i a 171, 5 their 
Lordships, referring to another decision of 
the Board in iu I a 25.° said that if there 
was really a ground of complaint and if the 
judgment.debtors would have been injured 
by these proceedings in attaching and selling 
the whole of the property whilst the interest 
was such as it was, they ought to have come 
and complained. Their Lordships proceed: 

It would bo very difficult indeed to conduct 
proceedings in execution of decrees by attachment 


5. (’H8) 12 Mad 19 : 15 I A 171 : 5 Sar 265 (I* C) 
Arumulmlam Clietty v. Arimnciialam Chettv 

6. (’S3) 9 Cal G5G : 10 I A 25 : 11 C L R 494 • 4 
Slu 117 < 1 ’ c h Olpbarts v. Maliabir l’nrsbud. 
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and sale of property if the judgment.debtor could 
he by aud afterwards take advantage of any mis¬ 
description of the property attached, and about to 
be sold, which he knew well, but of which the 
execution creditor or decree-holder might be per¬ 
fectly ignorant—that they should take no notice of 
that, allow the sale to proceed, and then come 
forward and say the whole proceedings were vitiated. 

I respectfully consider that these remarks 
are particularly applicable to the case before 
us. I agree that this appeal should he 
dismissed with costs. 

C.R.K./k.s. Appeal dismissed. 


(29) A. I. R. 1942 Madras 100 

Burn J. 


cember. There is no reason to differ from 
the finding of the learned Sessions Judge 
with regard to these facts. The learned 
Public Prosecutor has taken me through the 
evidence of the important prosecution wit¬ 
nesses, p. ws. 1 and 2 . These are the two 
men who recovered from the dhatura poison¬ 
ing. P. w. l is the son of the deceased. This 
man identified tho accused at parades held 
on different dates some time after the occur- 
lence. The accused at the trial merely 
pleaded that he knew nothing and that the 
case was false. He was not able to say why 
any of the witnesses should have given false 

evidence against him. 


In re Venkatachalam Chetty — Accused 

— Appellant. 

Criminal Appeal No. 357 of 1941, Decided on 
28th August 1941, against order of Court of Ses¬ 
sion, Coimbatore Division, in C. C. No. 30 of 1941. 

Penal Code (1860), Ss. 302 and 328-Accused 
administering dhatura with food to three per¬ 
sons—All of them found lying in open next day 
—Two of them recovering but third developing 
pneumonia and dying week after—Death not due 
to poisoning — Accused held not guilty under 
S. 302. 


On the night of 6th December the accused gave 
somo food with which dhatura was mixed to three 
persons in order that ho might rob them of what¬ 
ever they had on their person. The three men were 
found next morning lying out in the open as a result 
of the coma or unconsciousness produced by tho 
poison and were taken to tho hospital. Two of them 
recovered completely. Tho third though he recovered 
from dhatura poisoning developed pneumonia and 
died on 13th December : 

Held that the accused was not guilty under 
S. 302 since it was not shown that pneumonia was 
a likely consequence of tho administration of dim 
tura nor was it established that the pneumonia was 
caused by the exposure or was a probable conse¬ 
quence of sleeping out. Tho accused was cuiltv 
under S. 328: (’23) 10 A I It 1923 All 608, D&ting. 

[P 1016] 

V. L. Elliiraj, Public Prosecutor _ 


for the Crown. 

Judgment.— The appellant was tried by 
the learned Sessions Judge of Coimbatoro 
on a charge of murder (s. 302) and two 
charges of administering poison with intent 
to commit an offence. The facts found 
against him wore that on the night of cth 
Dccombor last at Pollachi he gave some food 
with which dhatura was mixed to three 
Malayalces in order that ho might rob them 
of whatever they had on their person. The 
three men were found next morning lying 
out in the open and they were taken to the 
hospital. The medical evidence showed that 
all of them had been given dhatura. Two 
of them recovered completely. Tho third 
developed pneumonia and died on 13th De- 


Tho only point that needs discussion is / 
whether the conviction of the accused for 
the offence of murder is correct. The convic¬ 
tion for the two offences under s. 328 of 
poisoning p. ws. l and 2 is clearly correct 
and the sentences of seven years rigorous 
imprisonment passed upon the accused for 
those offences are not excessive. With regard 
to the person who died the learned Sessions 
Judge has convicted him of murder finding 
that he died of pneumonia consequent upon 
the exposure occasioned by coma or un¬ 
consciousness produced by the poison. The 
learned Judge refers to a case reported in 
45 all 557 . 1 There is however one important <j 
difference between the Allahabad case and 
this. In the Allahabad case it was proved 
that the deceased died within a very short 
time of tho dhatura poisoning and the learned 
Judges hold that the accused ought to have 
been charged under s. 302, Penal Code, and 
that his offenco clearly fell within paras. 3 
and 4 of s. 300. In the present case however 
death was not duo to dhatura poisoning. Tho 
doctor s evidence is clear that the victim 
recovered from dhatura poisoning and that 
he died of pneumonia. The question there¬ 
fore is whether pneumonia was a likely 
consequence of the administration of dhatura. 

If it was likely that the victim after being ,l 
given dhatura and thereby being rondorod 
unconscious would develop pneumonia, a 
disease which is very often fatal, then the 
pneumonia can be said to bo so connected 
with dhatura poisoning that tho act of tho 
accused in administering dhatura had caused 
tho death of the victim. But there is no 
evidence that pneumonia was a probable 
consequence of sleeping out at Pollachi on 
tho night of 0th December. Tho doctor does 
not say that anyone who slept out in the 
o pen on that night was likely to got 

1. ('23) 10 A I I! 1923 All 60s : 75 I C 361 : 15 
All 557 : 21 Cr L J 937, Enq>eror v. Nanhu. 
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pneumonia. He says merely that the man 
“developed pneumonia on account probably 
of exposure in the open maidan on Gth 
December 1940.” 

Thus it is not established that the pneu¬ 
monia was in fact caused by the exposure. 
Moreover, the doctor did not say that pneu¬ 
monia was a probable consequence of sleeping 
out: and as a matter of fact it appears that 
the other two men who were poisoned, 
l*. \Ys. l and 2, although they also slept out 
in the open for the same length of time, did 
not develop pneumonia. In these circum¬ 
stances it is clear that the act of the accused 
in administering dhatura to Kunjan Nayar 
has not been shown to have caused his death. 
The conviction of the appellant for the 
offence of murder cannot therefore be sus¬ 
tained and it is set aside. The appellant must 
be convicted in the case of Kunjan Nayar 
also of an offence under S. 3-28, Penal Code. 
I set aside the sentence of transportation for 
life and for the offence under s. 328, Penal 
Code, I sentence the appellant to ton years 
rigorous imprisonment, the sentence to run 
concurrently with the other two sentences 
of seven years rigorous imprisonment. 

C.R.K./G.N. Order accordingly. 

(29) A. I. R. 1942 Madras 101 

Patanjali Sastri J. 

S. Sankaranarayana Iyer — Petitioner 

v. 

Paramasivam Pillai and others _ 

Respondents. 

Civil Revn. Petn. No. 710 of 1937, Decided on 1st 
August 1940, to revise order of Sub-Judge, Tinne- 
velly, D/- 19th January 1937. 

Civil P. C. (1908), S. 55 (4) _ Surety under, 
cannot claim to be released from obligation at 
his pleasure—Principle of S. 130, Contract Act, 
does not apply. 

There is no analogy between a security bond exe¬ 
cuted by a surety under 3. 5.5 (4), Civil I>. C., and 
a continuing guarantee ns defined in S. 129, Con¬ 
tract Act. In the former case, there is no series of 
transactions giving rise to distinct liabilities which 
the guarantee is intended to cover but there is only 
a single transaction under which the surety under¬ 
taken responsibility for certain things to be done in 
future though on different occasions. The markedly 
different terms of S. 55 (I). C.vil 1>. c.. and the ab¬ 
sence of any provision for the discharge of the 
surety at any stage before he has fully carried out 
his undertaking point clearly to the conclusion 
that a person who Incomes a surety under this sec¬ 
tion cannot claim to be released from hi- obligation 
at his pleasure and the principle of S. 130, Conti act 
Act, does not apply. Therefore, where it is clearly 
provided by the terms of the security bond which i 
in conformity with S. 55(4), Civil J\ C., that the 
security deposited by the petitioner should 1 .*- rea- 
lixcd if the judgment-debtor did not apply to be 


declared an insolvent within a month from that 
date or did not appear when called upon to do to in e 
the proceedings on such application or in execution 
of the decree, it would be contrary to this stipula¬ 
tion to release the petitioner from his undertaking 
and set free bis security deposit : 28 Mad 161, Rel. 
on; (’34)21 A I R 1934 Lah 962, Dissent.: (’35) 

22 A I R 1935 Mad 543, F.xpl. [I* 102o, b, c, J) 

Ft. RiDnaniurtht/ — for Petitioner. 


Order. — This is a petition to revise the 
order oi the Additional Subordinate Judge, 
* ® refusing to discharge the peti¬ 
tioner from bis suretyship under a security 
bond executed by him under s. 55 (i), Civil 
P. C. The facts are simnle and not in dis¬ 


pute. Respondent l obtained a decree against 
respondent 2 and bail him arrested in exe- j 
ention thereof. When the latter was brought 
before the Court tinder arrest, the petitioner 
deposited Rs. 500 as cash security and exe¬ 
cuted a surety bond on the strength of which 
the Court released the judgment-debtor from 
arrest. The bond runs as follows : 

In case tbe respondent (i. e., the judgment- 
debtor) fails to apply to be declared an insolvent 
within one month from this date, and in case the 
said respondent fails to appear, when called upon 
in aDy proceeding upon such application or upon 
the decree in execution of which the said respon¬ 
dent was arrested, the Court may direct the cash 
security to be realized, but not personally from the 
depositor. 


respondent 2 then applied to be adjudica¬ 
ted insolvent and was adjudged accordingly. 
A few months later, when those proceedings 
were still pending, tlie petitioner applied to 
the executing Court under Ss. 55 and 151 , 
( ivil P. C., offering to produce the judg. 
ment-debtor before the Court on any day 
that might be fixed and praying for dis¬ 
charge from his suretyship, as ho did not 
like to continue as surety any longer. The 
Court below rejected this application on the 
ground that, in view of the terms of the 
security bond, the petitioner could not claim 
releaso from bis obligation as surety, and 
there was nothing in s. 55 of the Code to 
justify such release. The petitioner has chal¬ 
lenged the validity of this order. He con- 
tends that a security bond given under see. 
55 ( 4 ) of thoCode is in the nature of a con¬ 
tinuing guarantee for the production of the 
judgment-debtor whenever required by the 
Court, and when the surety offers to produce 
the judgment-debtor and desires to be ab¬ 
solved from further liability under the bond, 
the Court is bound to cancel tbe bond and 
discharge the surety. Ilis learned counsel 
did not suggest that s. 130. Contract Act 
which entitles the surety to revoke a con-’ 
tinning guarantee us to fnturo transactions 
was m terms applicable to the present ca-o. 
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a but it was said that the principle of that 
section applied by way of analogy. It is 
difficult to see what analogy there is between 
a security bond executed by a surety under 
S. 55 ( 4 ), Civil P. C., and a continuing 
guarantee as defined in s. 129, Contract Act. 
In the former case, there is no series of 
transactions giving rise to distinct liabilities 
which the guarantee is intended to cover 
but there is only a single transaction under 
which the surety undertakes responsibility 
for certain things to be done in future though 
on different occasions. In 28 Mad 161, 1 a 
Bench of this Court held that a security 
bond given by a surety under S. 78, Probate 
0 and Administration Act, for the due ad- 
ministration of an estate could not bo revoked 
as to future acts of administration by the 
surety giving notice to the Judge or other 
officer of the Court. I can see no distinction 
between a security bond of the kind dealt 
with in that decision and tho one now before 
me so far as tho applicability of S. 180 , Con¬ 
tract Act, or its principle is concerned. 

It is clearly provided by the terms of the 
security bond in this case which is in con¬ 
formity with s. 55 ( 4 ) of tho Code, that the 
security deposited by tho petitioner should 
be realized if tho judgmcnt-dobtor did not 
c apply to bo declared an insolvent within a 
month from that dato or did not appear 
when called upon to do so in the proceedings 
on such application or in execution of tho 
decree. It would bo contrary to this stipula- 
tion to release tho petitioner from his under, 
taking and set free his security deposit, and 
I can find nothing in tho Code or under tho 
general law to warrant such procedure. This 
conclusion derives further support from a 
comparison of S. 55 ( 4 ) with tho provisions 
of 0 . 38, Rr. 2 and 3 . These rules expressly 
provide that a person who becomes a surety 
for the appearance of a defendant may at 
d any time apply to tho Court to be discharged 
from his obligation and that tho Court shall 
direct his discharge on such application 
when tho defendant is either produced by 
tho surety or appears in pursuance of a 
summons or warrant issued by tho Court. 
The markedly different terms of s. 55 ( 4 ) and 
tho absenco of any provision for tho dis¬ 
charge of tho surety at any stage before ho 
has fully carried out his undertaking point 
clearly, in my viow, to tho conclusion that 
a person who becomes a surety under this 
section cannot claim to bo released from his 
obligation at, his pleasure. 


A. I. R, 


v. Kotayya 

Petitioner’s learned counsel placed reliance 
on a decision of a single Judge of the Lahore * 
High Court in A I R 1934 Lah 962, 2 which no 
doubt supports his contention but with all 
respect I am unable to agree with it. I was 
also referred to a decision of Pandrang 
Row J., in A I R 1935 Mad 543, 3 which I find 
however, is no authority on the point now 
under consideration. The question for deci* 
sion in that case did not relate to the right 
of a surety to be released at any time from 
his liability on production of the judgment, 
debtor, but to the extent of his liability 
under a bond executed under s. 55 ( 4 ) when 
the judgment-debtor did not file tho insol¬ 
vency petition within a month. Tho learned / 
Judge held, on the terms of the bond before 
him, that the only liability of the surety 
was to produce tho judgment-debtor before 
the Court and that he was entitled to be 
given an opportunity of producing the judg- 
ment-debtor in Court on a date fixed by it 
before his security could bo realized. It may 
be that, in tho present case also, the peti- 
tioner would be entitled to an opportunity 
of producing the judgment-debtor if the 
latter does not appear as required by tho 
Court before the security furnished can bo 
realized. This is not, however, tho question 
beforo me and the decision cited above has 9 
no application. Tho civil revision petition 
lails and is dismissed. 


c.r.k./k.s. 


Petition dismissed. 


A 1 R 1934 Lah 962 : 151 I 0 154, 
oirajuddin v. Gurcnditta Mai. 

3. (*35) 22 A I R 1935 Mad 543 : 156 I C 113, 
Alagammal v. Arunachalam. 
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Wadsworth J. 

Kola Ramaya and others — Petitioners 

V. 

Tummalapalli Pcda Kotayya and ^ 
another — Respondents. 

Civil Rovn. Pctns. Nos. 1039 and 1040 of 1939 
Decided on 7th October 1940, to revise orders of 
Dist. Munsif, Kovur, I)/- 9th December 1938. 

Madras Agriculturists Relief Act (4 of 1938), 

uji Wo . property, in which agriculturist 
had interest has been sold" in S. 23—Meaning. 

The words "property, in which an agriculturist 
had an interest has been sold" in S. 23 refer to the 
state of affairs at the time of tho sale ami cannot 
cover a case in which the agriculturist had parted 
with his interest in the property sold long before 
the sale. (p 103a] 

P. Somasundaram and P. Suryanarayana — 

for Petitioners. 

V. Yiyyanna — for Respondents. 
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Order. — It seems to me clear that in 
S. 23 of Madras Act i of 1933 the words “pro¬ 
perty, in which an agriculturist had an in¬ 
terest has been sold" must refer to the state 
of affairs at the time of the sale and cannot 
cover a case in which the agriculturist had 
parted with his interest in the property sold 
long before the sale. Admittedly, the property 
sold in the present case belonged solely to the 
non-agriculturist defendants. Section 23 has 
therefore no application. The petitions are 
dismissed with costs in civil revision peti¬ 
tion No. 1039 of 1939. 

C.R.K./g.n. Petitions dismissed. 

0 

J (29) A. I. R. 1942 Madras 103 (1) 

Lakshmana Rao J. 

Ponnada Mallayya and another — 

Petitioners 

v. 

Ponnada J agannadhamma and others 

— Respondents. 
Civil Rcvn. Potn. No. 343 of 1940, Decided on 
19th August 1941, to revise order of Dist. Munsif, 
Rajahmundry, D/- 25th January 1940. 

Court-fees Act (1870, as amended by Madras 
Act 5 of 1922), Sch. 2, Art. 17-B_Partition suit 
by person in joint possession—Value fhr juris¬ 
diction is market value of property claimed. 

The value of a suit for partition by person in 
joint possession for purposes of jurisdiction is the 
market value of the property claimed : (’27) 14 
AIR 1927 Mad 563; (’29) 16 A I R 1929 Mad 396 
and (’39) 26 AIR 1939 Mad 776, Rel. on. [P 103c, d) 

O. Chandrasekhara Sastri — for Petitioners. 

P. Satyanarayana Raju and M. It. Raju — 

for Respondents. 

Order. — The suit is for partition by 
{Arsons in joint possession and it is common 
ground that court-fee is payable under 
Art. 17.B of sch. 2 , Court-fees Act. The dis¬ 
pute is as to the value of the suit for pur¬ 
pose of jurisdiction and as pointed out in 
50 Mad G46, 1 in which all the decisions were 
d considered, the valuation to bo adopted for 
the purpose of jurisdiction is the actual 
market value of the property in suit. To the 
same effect are the decisions in 56 M L J 394“ 
aud (1939) 2 MLJ 22G 3 and it is found by 
the lower Court that the valuo of the shares 
of the plaintiffs will bo not less than Rs. 10,000. 
This suit should therefore have been insti¬ 
tuted in the Subor dinate Judge’s Court of 

1. (’27) 14 AIR 1927 Mad 563 : 101 fc 379 : 50 
Mad G46 i 52 M L J 381, \n6ircddi Vccraniina v. 
Butchayya. 

2. (’29) 1G AIR 1929 Mad 39G : 119 I C 35 : 56 
M L ^ 394, Kattiya Pillai v. Rumaswami I’illai. 

3. ('39) 2G AIR 1939 Mad 77G : 189 I C 289 : (1939) 
2 M L J 220, Karuppanna Nadar v. Karuppa Nadar. 


Rajahmundry and the District Mun3if has c 
no jurisdiction to entertain it. The order of 
the District Munsif is therefore set aside and 
he is directed to return the plaint for pre¬ 
sentation to proper Court. There will be no 
order as to costs. 

C.R.K./G.N. Order set aside. 

(29) A. I. R. 1942 Madras 103 (2) 

Krishnaswami Ayyangar J. 

In re T. N. Panchapakesa Iyer, 

an insolvent. 

Application No. 122 of 1940 (in I. P. No. 123 of 
1932), Decided on 21;t July 1941. 

Presidency Towns Insolvency Act (1909), f 
S. 31—Creditor denied participation in dividend 
by reason of fraud practised on Court by insol¬ 
vent— Payment of dividend to other creditors is 
not duly made. 

Where a creditor has been denied participation in 
the dividend by reason of a fraud practised upon 
the Court by the insolvent, the payment of divi¬ 
dends to the other creditors cannot he held to have 
been duly made within the meaning of the expres¬ 
sion in Section 31. (P 103<7] 

S. Venkatarama Iyer. V. Srinivasan and S. 

Anudachari — for Creditors. 

Official Assignee in person. 

Order. —Prayer (c) is the only outstand¬ 
ing matter to be dealt with. The applicant 
who has been found to he a creditor was g 
denied participation in the dividend by rea¬ 
son of a fraud practised upon the Court by 
the insolvent. It was represented that the 
applicant had agreed to have her rights post¬ 
poned to those of the other creditors and 
that she was a major at the time. It is clear 
that she was not a major at the time and 
there is reason to think that the learned 
advocato who purported to act for her pro¬ 
ceeded upon a mistake of fact in making such 
a representation to the Court. In these cir¬ 
cumstances I hold that the payment of divi¬ 
dends to the other creditors cannot be held to 
have been duly made within the meaning of 
the expression in S. 31, Presidency Towns 
Insolvency Act. The creditors who received 
dividends from the official assignee shall pay 
back into his hands such amount each as is 
necessary to make up the propor dividend 
payablo to the applicant on tho amount of 
her admitted claim. Tho creditors in the list 
herewith appended will pay to the official 
assignee tho several sums set out against 
their names respectively making a total of 
Rs. 932.1.9 which I understand will be suffi- 
cient to pay Rs. 0-4-3 in tho rupee to all tho 
creditors including tho applicant. 

c.R.k./k.S. Order accordingly. 
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Somayya J. 

Samuel Nadar — Appellant 

v. 

Thantjayya Nadar — Respondent. 

Second Appeal No. 1084 of 1938, Decided on 1st 
August 1941, against decree of Sub-Judge, Deva- 
kottab, in A. S. No. 31 of 1937. 

(a) Partnership Act (1932), S. 42—Partnership 
for carrying on chit to run for 50 months— 
Partnership does not terminate immediately on 
expiry of 50th month—It comes to an end only 
when monies due are collected and liabilities 
discharged. 

When two persons form themselve intoa partner- 
® ship for the purpose of carrying on a chit transac¬ 
tion for 50 months, the chit may come to an end 
on the expiry of the 50th month; but as between 
tho two persons who are joint stakeholders the 
adventure or undertaking does not come to an end 
immediately. All the monies due to the partnership 
have to be collected and the liabilities have to be 
discharged and it is only then that the business 
can be said to come to an end. As between the two 
the relationship of partners continues until the 
termination of the business of the partnership, i.e., 
until all the assets of the partnership are realised 
and tho liabilities paid. (p 104 c,f,g) 

(b) Partnership—Dissolution—Suit for taking 
account — Onus of proving that dissolution had 
taken place three years before suit is on defen¬ 
dant. 

c A suit for taking the accounts of a partnership 
would not be barred unless the defendant makes 
out that there has been a dissolution of the partner¬ 
ship more than three years prior to the institution 
of tho suit. The onus of making out such dissolu¬ 
tion is upon the defendant and the mere fact that 
after a particular date no further business was done 
will not amount to a dissolution of partnership- 
(■37) 24 AIR 1937 Mad 599, Foil. [p lOoAj 

K. Bliashyam and V. C. Vctraraghaxan — 

.. _ . , . , . for Appellant. 

K. liajah Ai/yar — for Respondent. 

Judgment. — This is au appeal against 
the decree of the Subordinate Judge of 
Devakottah in A. S. No. 31 of 1937 . Tho 
plaintiff (appellant) filed in the suit out of 
which this second appeal arises for dissolu¬ 
tion of a partnership which lie and the 
defendant are said to have been carrying 
on. Tho business of tho partnership consisted 
in tho running of a chit transaction, both 
the partners acting as stakeholders. Tho 
chit was to be conducted for a period of 
50 months. Two prizes wore to bo taken by 
the stakeholders and the remaining forty 
eight wore to be 0 |>en to the other subscri¬ 
bers. The person who offered the lowest bid 
was given the prize. Tho suit has been dis¬ 
missed by the lower appellate Court as 
barred by limitation. The chit started on 
13th March 1921 and the 00 months expired 


on 14th May 1928. The present suit was filed 
on 13th February 1933. If the adventure or ° 
undertaking of carrying on a chit fund was 
completed by the end of the 50th month, 
then there was a dissolution of the part¬ 
nership under s. 42, Partnership Act. That 
would be on 14th May 1928. If there was a 
dissolution on that date, then under Art. 10G, 
of Sch. 2 , Limitation Act, a suit for an 
account would have to be filed within three 
years from that date, unless in the mean¬ 
while there were acknowledgments within 
three years of each other. The lower appel¬ 
late Court held that the business of the 
partnership or the undertaking or adventure 
as mentioned in s. 42 (b) came to an end on / 
the expiry of the 50 months during which 
the chit was to run. If this is conceded, the 
rest follows. The lower appellate Court 
says : 

Ordinarily a chit to run (or 50 months by 
two poisons in partnership is an adventure which 
terminates at the 50th month, or it is a partner¬ 
ship for a particular period. 

This is a thorough misunderstanding of 
tho nature of the partnership. When two 
persons form themselves into a partnership 
for the purpose of carrying on a chit trans¬ 
action, the chit may come to an end on the 
expiry of the 50th month; but ns between j' 
the two persons who are joint stakeholders 
the adventure or undertaking does not come 
to an end immediately, for monies due to 
the partnership from tho subscribers have 
to be collected. If it is a case of single stake¬ 
holder there is no trouble; lie will collect all 
the monies due from the subscribers who 
drew tho prizes. But in a case where two 
persons form themselves into a partnership 
and the partnership is the stakeholder, then 
the partnership business does not cease or 
terminate with the 50th month or earlier if 
the auction of the chits every month comes 
to an end, earlier for other reasons. Vcrv , 
much more has to be done; all tho monies 
duo to the partnership havo to be collected 
and the liabilities have to be discharged and 
it is only then that the business can bo said 
to come to an end. As between the two the 
relationship of partners continues until the 
termination of the business of the partner¬ 
ship, i.e.,until all the assets of the partner¬ 
ship are realised and the liabilities paid. It 
is this initial misunderstanding of the nature 
of the business, namely, that the partnership 
business came to an end at the termination 
of the 50th month, that has led the lower 
appellate Court to hold that the suit is 
barred. As hold by a Bench of this Court in 
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a 45 M L W 7-19, 1 a suit for taking the accounts 
of a partnership 

would not be barred unless the defendant make* 
out that there bus been a dissolution of the part¬ 
nership more than three years prior to the institu¬ 
tion of the suit. The onus of making out such 
dissolution is upon the defendant and it is well 
established that the mere fact that after a parti¬ 
cular date no further business was done will not 
amount to a dissolution of the partnership. 

It is unnecessary to refer to the decisions 
cited in that judgment. In this case the 
onus of proving that there was a dissolution 
lay upon the defendant. All that is said by 
the respondent in support of the judgment 
of the lower Court is that the plaintiff 
b pleaded that there was a reference to arbitra¬ 
tion and an attempt to settle the accounts 
and that there was an agreement for division 
of the assets and liabilities of tbo partner¬ 
ship botween the partners. Unfortunately 
the agreement pleaded by the plaintiff was 
denied by the defendant and the defendant 
succeeded in satisfying the lower Courts that 
the plaintiff's case in regard to the settle¬ 
ment is not true. The first Court found that 
there was only an attempt at settlement and 
the lower appellate Court says that the 
finding of the trial Court that the settlement 
was only an abortive settlement in April or 
c May 1928 was not even challenged before 
c him. In the evidence given by the defen¬ 
dant at page 18 of the printed papers this is 
what he says : 

The chit was stopped because plaintiff said the 
43rd auction might be postponed owing to want ol 
collections. The plaintiff looked into the accounts 
with his accountant for the attempted agreement. 
Tbo proposed terms were the assets and liabilities 
should Ik? divided equally. I do not remember the 
persons who might have been present at that time, 
ihere was only a proposal to wind up our business 
as states! above. 


After this evidence it is idle to contend 
that thero was a dissolution or a completed 
agreement in April or May 1929. I hold that 
the suit is not barred by limitation. I reverse 
the decree of tho lower appellate Court and 
restore that of the District Munsif with 
costs here and in the lower appellate Court. 
Deavo to appeal is refused. 

C.n.h./K.S. d /1 peal allowed. 


( 37 > 21 1 1937 Mad ."»!)!) : 17;$ j p in. . 

M MV 71<I : (10::h) i M j, .J 771 J1 * U 

Siddnppa. Hl.Gundayyn v. 


Ltd. 
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Wadsworth J. 

■ s '. Subramania Iyer — Petitioner 

v. 

India Equitable Insurance Co. 
through agent S. ]}. Mitra — 

Respondents. 

Civil Rovn. iV-tn. No. 1324 of 1939, Decided on 
30th .July 19-11, to revise order of Sub-Judge, Tin. 
nevelly, I)/- 16 th March 1939. 

Madras Agriculturists Reliei Act (4 of 1938), 
Ss. 10 (2) (iii),8 and 9 —Liability excluded from 
operation ol Ss. 8 and 9 is present liability 
under which debtor is indebted at time of his 
application —Debt on which decree was passed 

carrying interest not more than 9 per cent_ 

Fact that debts of which it was renewal carried 
interest over 9 per cent, cannot exclude it from 
operation of S. 10 (2) (iii). 

The liability excluded from the purview oi opera¬ 
tions under S. 8 or S. 9 is the present liability 
under which the debtor is at the time of his appp- 
cation indebted. Consequently, a debt duo to a corn, 
puny on the basis of which the decree was passed 
and which carried interest at not more than 9 per 
cent, is dearly excluded from the operation oi 
Ss. 8 and 9, and the fact that the debts of which it 
is the renewal carried interest in excess of 9 per¬ 
cent. cannot bring it within the operation oi Ss. 8 
and 9 so as to exclude it from the operation oi 
section 10 (2) (iii). ‘ (p ioc<?] 

T. Ti. 1 enkatarama Iyer — for Petitioner. 

Tj. Krishna sic ami Ayyar — for Respondents. 

Order. — The contention raised in this 
lXJtition under Madras Act i of 1938 is one 
which, so far as I am aware, is not covered 
by authority, but it seems to me to be 
clearly untenable. The petitioner was em¬ 
ployed by the Indian Equitable Insurance 
Co., Ltd., and lie borrowed from bis employ¬ 
ers >» j 927 a sum of rs. -250 on a promissory 
note carrying interest at 12 per cent. jx*»- 
annum. In 1930 that debt was renewed by 
the execution of a fresh promissory note for 
Rs. 3io with interest at the same rate. In 
1933 there was a further renewal by the exe¬ 
cution of a note lor Rs. igo carrying interest 
at only o per cent. On this note the com¬ 
pany sued and got a decree on 23rd October 
193G. The debtor upplied to scale down this 
decree under s. 19 of the Act, and has been 
met by the objection that under s. 10 ( 2 ) fin) 
of the Act, nothing in Ss. 8 and 9 applies to 
a liability in resjiect. of a sum due to a pub¬ 
lic company when the interest payable in 
resjjoet of the liability is not moie than 9 
l*er cent. The argument advanced before me 
is that because tho debt which has been 
decreed is itself a renewal of earlier debts 
carrying interest at 12 per cent,, the explana¬ 
tion to s. 8 can be applied and that bv the 
application of tins explanation the liability 
becomes trat.un mod into one bean,.- into. 
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a rest in excess of 9 per cent., so as to exclude 
it from the operation of S. 10 (2) (iii). That 
is to say, the petitioner proposes to apply 
S. 8 of the Act, in order to make this liabi¬ 
lity into one to which s. 8 of the Act shall 
apply. This process seems to me unjustifi¬ 
able. The liability excluded from the pur¬ 
view of operations under s. 8 or S. 9 of the Act 
is the present liability under which the deb¬ 
tor is at the time of his application indeb¬ 
ted. If that liability is due to a company 
and carried interest at not more than 9 per 
cent., it is clearly excluded from the opera¬ 
tion of Ss. 8 and 9 and, therefore, these sec¬ 
tions cannot be called in aid to substitute 
b for this liability an earlier liability which 
bore a higher rate of interest. The petition 
is dismissed with costs. 

C.R.K./G.N. Petition dismissed. 

% (29) A. I. R. 1942 Madras 106 

VENKAT ARAM ANA RAO J. 

T. Srinivasa Bao and another — 

Appellants 

v. 

Annadhanam Seshacliarlu and another 

— Bespondenls. 

Second Appeal No. 970 of 1937, Decided on 14th 
c March 1911, against decree of Sub-Judge, Chittoor, 
in A. S. No. 1 of 1936. 

(a) Adverse possession — Person in adverse 
possession of property inheriting same within 
12 years from date of his adverse possession— 
Vesting of property by inheritance puts an end 
to adverse possession. 

A person cannot perfect his title to certain pro¬ 
perty by adverse possession if subsequently he in¬ 
herits that property within twelve years from the 
commencement of his adverse possession as the 
legal consequence of the vesting of property in him 
by inheritance is that the adverse possession that 
was running against the owner conics to an end. 
When he becomes the owner adverse possession 
cannot run against himself: (’19) 6 AIR 1919 P C 
44, Expl.; (’40) 27 AIR 1940 Mad 102, Disting, 
d [1> 107c] 

(b) Hindu law — Inheritance — Daughter as 
heir of parents takes restricted interest similar 
to that of widow—Alienation for spiritual wel¬ 
fare of parents is for necessity. 

Under the Hindu law the daughter as heiress of 
her father or mother takes a restricted interest 
Bimilar to that taken by a widow with a similar 
power of disposal. Henco for religious or charitable 
purposes, or those which are supposed to conduce 
to the spiritual welfare of her parents the daughter 
lias a larger power of disposition than that which 
she possesses for purely worldly purposes: 8 M I A 
529 (P C); 34 Mad 288 ; ('22) 9 AIR 1922 P C 261, 
Bel. on; (*16) 3 A I R 1916 Cal 792. Approved. 

[P 108/r, P 109a] 

*(c) Hindu law — Alienation — Daughter in¬ 
heriting property from mother — Daughter can 


alienate property for marriage of her daughter’s 
daughter as it is pious and meritorious purpose e 
under Hindu law. 

Under the Hindu law a daughter inheriting pro¬ 
perty from her mother can alienate the property 
for the reasonable expenses for the marriage of her 
daughter's daughter (the girl’s father being poor 
and mother being dead) as the performance of such 
a marriage is pious and meritorious act under the 
Hindu law which would conduce to the spiritual 
benefit of the deceased parents of the alienor: Case 
law referred. [P 111a, b] 

A. Bhujanga Bao and D. R. Krishna Bao — 

for Appellants. 

S. V. Venugopalachariar — for Respondents. 

Judgment. — This second appeal arises 
out of a suit for a declaration that the salo 
of a house and lands (Ex. x) executed by f 
defendants l and 2 in favour of defendant 3 
is not binding on the plaintiffs beyond the 
lifetime of defendant 1 . Defendant 1 is the 
daughter of one Tirupati Ramarao who died 
without any male issuo leaving him survi¬ 
ving his widow Janaki Bai and his daughter 
defendant 1 . The case for the plaintiffs is 
that the suit properties belonged to Ramarao 
and devolved on Janaki Bai by right of 
inheritance and on her death, on the plain¬ 
tiffs and that the said alienation by defen¬ 
dant l was not for any legal necessity. Tho 
case for the defendants is that the property 
was tho absolute property of Janaki Bai, g 
that she gifted them to defendant 1 in or 
about 1904, that ever since the said date she 
had been in absolute possession and enjoy¬ 
ment of the property and acquired title 
thereto by adverse possession. Defendant 1 
also pleaded that tho said salo was made for 
discharging a prior mortgage which was exe¬ 
cuted for a necessary purpose, namely for 
discharging certain debts incurred for repairs 
to tho house, for medical treatment and for 
obsequial ceremonies of her mother and for 
tho marriage expenses of her daughter’s 
daughter. She also denied that plaintiffs are 
the reversioners. Tho learned District Mun- ^ 
sif found that the plaintiffs are tho rever¬ 
sioners of Ramarao and also of Janaki Bai, 
that tho property belonged to Janaki Bai, 
that though the property was gifted to defen¬ 
dant 1 in 1901, she did not acquire title 
thereto by adverse i>osscssion because Janaki 
Bai died within twelve years before succes¬ 
sion opened, that the mortgage for the dis¬ 
charge of which tho salo was executed was 
valid only to the extent of ns. 600 on tho 
ground that that sum must bo deemed to 
have been spent towards the necessary ex¬ 
penses binding on tho estate and that tho 
balance of Rs. 1200 spent for tho marriage 
exjtenses of her daughter’s daughter was not 
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4 a legal necessity and that the said sale was 
therefore binding u)>on the plaintiffs only to 
the extent of Rs. GOO. On appeal the learned 
Subordinate Judge confirmed the finding as 
to the status of the plaintiffs as the rever¬ 
sioners of Janaki Bai and also in regard to 
the question of adverse possession. He upheld 
the sale in its entirety on the ground that 
the amount borrowed for the marriage of tho 
daughter’s daughter of defendant l was for 
a necessary purpose. He took tho view that 
the marriage of the daughter’s daughter was 
a proper religious object which would con¬ 
duce to the spiritual benefit of defendant l’s 
father Ramarao and her mother Janaki Bai. 

£, 

This appeal is preferred by tho plaintiffs 
and on their behalf their learned counsel 
Mr. Bhujanga Rao contended that the view 
taken by the learned Subordinate Judge in 
regard to the expenses incurred towards de¬ 
fendant l’s daughter’s daughter's marriage 
was wrong and that, in any event, tho 
amount borrowed was excessive. The ques¬ 
tions therefore to be decided are: (l) Was the 
amount borrowed for the expenses of the 
said marriage for a necessary purpose so as 
to bind tho estate and ( 2 ) was the amount 
of Rs. 1200 spent in connexion therewith pro¬ 
per and just-iGable, if not, what is the rea- 
c sonable amount that can be allowed? Before 
dealing with these questions, I shall deal 
with the argument of Mr. Venugopalachari 
on the finding of the lower Court in regard 
to tho question of adverse possession. Ho 
contended that tho finding was wrong and 
if it was decided in his favour, the decree of 
the lower Court could be supported on that 
ground. He put his argument thus: long 
before succession opened the property was 
gifted away by Janaki Bai to defendant 1 
and from tho dato of tho gift dofendant 1 
was dealing with the property in her own 
light and when Janaki Bai died sho did not 
d take the property as her heir but continued 
to hold it adversely to the estate and no suit 
having been filed within 12 years from tho 
oate of the gift, she acquired title thereto by 
adverse ixjssosaion after the lapse of the said 
period. In support of his contention he re¬ 
lied on the decision of the Privy Council in 
Pi Mad 211 1 and a decision of' this Court 
reported in 50 M L w 571.- On principle, it 
seems to me that the contention is untena¬ 
ble. On the death of Janaki Iiai the property 

1. (’19) CAlli 1919 P C 44 : 53 I C 901~- 43 Mu.l 
214 : 46 I A 2*5 (P C), Vanda Pilliii v. Jet-va- 
latninnnial. 

2. 040) 27 A I R 1940 Mad 102 : 1*7 I C 376 : 50 
M L \V 571, Alagin Chctty v. Muthusaim Clietti. 


vested in defendant l by right of inherit- g 
ance. Under the Hindu law, succession can¬ 
not remain in abeyance and whether the 
heir at law wills or not tho property will 
vest in him. Before the title to the suit pro¬ 
perty was perfected by adverse possession 
by defendant l, the property vested in her. 
The legal consequence of that vesting is that 
tho adverse possession which was running 
against the owner came to an end. Defen¬ 
dant l became the owner and adverso pos¬ 
session could not run against herself. 

In 13 Mad 211 1 the facts wero as follows: 
Gopalakrishna Pillai and Parthasarathi 
Pillai owned a mitta in equal shares. 
Gopalakrishna died leaving his widow ^ 
Rajammal and Parthasarathi Pillai died 
leaving his widow Alangarammal to whom 
he bequeathed absolutely his share in the 
said mitta. Tho whole mitta was registered 
in the names of both Rajammal and Alan- 
garammal. On 10 th October 1895 two peti¬ 
tions wero presented to the Collector of 
Chingleput, one by Alangarammal and the 
other bv Rajammal stating that each had 
gifted away tho share in the mitta to which 
each was entitled to Duraisani Animal on 
Sth October 1895 and that therefore the mitta 
might be transferred in her name. This was 
accordingly done and ever since that dato 9 
until the date of her death in 1911, Durai¬ 
sani Ammal enjoyed the property and was 
in receipt of rents and profits solely. Rajam¬ 
mal died in 1901 and Alangarammal died in 
1912, a year after Duraisani Animal’s death. 
Duraisani left a daughter Jeevaratnammal 
who succeeded to her property. Tho plain¬ 
tiffs who were tho reversioners of Partha¬ 
sarathi Pillai and his widow Alangarammal 
sued to recover a half.share of the mitta. 
Among other pleas Jeevaratnammal pleaded 
that Duraisani Ammal acquired title to that 
share by adverso possession. This plea was 
upheld by their Lordships of the Privy , 
Council. They took the view that the gift * 
was invalid on the ground that it was not 
made in conformity with the provisions of 
the Transfor of Property Act but Duraisani 
must bo deemod to havo enjoyed the property 
adversely to both Rajammal and Alangarani- 
inal from the dato of tho gift and that as by 
tho dato of her death in December ion 12 
years had clapsod, the claim of Alangaram¬ 
mal and therefore of her heirs, the plaintiffs, 
was barred by adverso possession. It was 
contended beforo their Lordships that when 
Rajammal died in l'JOl Duraisani succeeded 
to her moioty by right of inheritance and 
therefore her possession from that date must 
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a be deemed to have been as a co-owner and 
that the possession of Duraisani as such co¬ 
owner could not be adverse to Alangaram- 
mal or her heirs. This contention was 
negatived by their Lordships and they re¬ 
marked thus: 

In the present case it is plain that during the 
life of Rajammal the possession of Duraisani was 
adverse as against both co-owners; and this being 
so, there is no reason for holding that when on the 
death of Rajammal she became legally entitled to a 
moiety of the property, the character of her posses- 
sion of the other moiety as against Alangaram- 
mal was changed. There having been an ouster of 
Alangarammal before the death of Rajammal, this 
ouster continued after her death, and the posses¬ 
sion of Duraisani was adverse to Alangarammal 
b throughout. This contention therefore also fails. 

It will thus be seen that their Lordships 
dealt only with the adverse possession re¬ 
garding tho share of Alangarammal. Tho 
possession of Duraisani even of the share of 
Rajammal during her lifetime was not as 
co-owner and therefore it was prima facie 
adverse to Alangarammal in respect of her 
share. Thus, on the death of Alangarammal, 
as against her heirs, the character of this 
)X)ssession would continue. She was not an 
heir of Alangarammal and therefore had no 
interest in her share. But their Lordships 
did not decide the question that if Rajam- 
c mal had left a co-heir along with Duraisani 
Annual whether Duraisani could plead ad¬ 
verse possession in respect of Rajammal’s 
moiety. In 50 M L W 571- this question 
iwintedly arose and my learned brother 
Patanjali Sastri J. took tho view that the 
principle of the decision in 13 Mad 214 1 would 
apply to it. In that case there were two 
brothers Servarayya Chetti and Alagiri 
Chetti. Servaraya died in 1891 leaving him 
surviving his widow who also died in the 
same year. Alagiri was therefore the j>erson 
who became entitled to the property. But 
on tho dato of the death of the widow, one 
d of the sons of Alagiri (Alagiri had five sons) 
was in possession of the house and continued 
to bo in solo ]>osscssion thereof until the date 
of Alagiri’s death in l-.KX). Tho plaintiffs 
who were the grandsons of Alagiri by two of 
his sons Annasami and Kandasami sued to 
recover the share of their fathers. Respon- 
dent l resisted tho claim on ground of limi¬ 
tation and his plea was upheld on the ground 
that under Art. HI, Limitation Act, tho suit 
should have been filed within twelve years 
from the date of the widow's death. It would 
seem to me that prima facie on the death of 
Alagiri Chetti the property having vested in 
all tho heirs of Alagiri Chetti as tenants in 
common the adverse possession which was 


running against Alagiri Chetti must bo deem¬ 
ed to have come to an end. In tho case of e 
a tenancy in common each tenant has the 
entire possession as well of every part as of 
the whole. It cannot be said that one tenant in 
common who is in possession of the property 
can he held to be exclusively in possession 
of that whole because the principle is each 
has got an undivided moiety of tho whole 
and not the whole of the undivided moiety. 
Therefore, on the death of Alagiri Chetty, all 
the heirs became entitled to the property 
and there was thus unity of title. The ques¬ 
tion is whether there was unity of posses¬ 
sion. It cannot be denied that so far as 
possession of respondent l was concerned, / 
he cannot be said to be holding adversely to 
himself in respect of any portion of the pro- 
perty because the character of possession 
must necessarily change in consequence of 
the vesting in himself as part owner. As the 
possession of one tenant in common is prima 
facie possession of the other, the possession 
therefore of respondent l must only be held 
to bo adverse after the date of the* death of 
Alagiri. 

There must be distinct evidence of ouster 
after that date because it cannot be said 
that at the moment of vesting there was 
ouster. In order to constitute ouster, there g 
must he assertion of a hostile title after 
vesting and notice thereof to tho other co¬ 
heirs, direct or indirect, inferable from acts 
and circumstances which would warrant.such 
an inference. It may be possible for the 
Court to infer that tho possession of respon¬ 
dent l from tho date of the death of Alagiri 
cannot be said to be on behalf of all tho heirs 
of Alagiri having regard to the prior hostile 
possession of respondent l. Whether 50 M 1, 

W 571- was correctly decided or not, the 
present case is distinguishable. Tho property 
vested solely in respondent l on the death 
of Janaki Bai. The person to sue and the ;j 
jierson to ho sued being one and the same 1 
person, the owner must be deemed to have 
regained possession thus putting an end to 
any prior hostile title. 1 am therefore of the 
opinion that the view taken by the lower 
appellate Court that respondent 1 did not 
acquire title by adverse possession as against 
reversionary heirs is correct. I shall now 
deal with the question regarding tho validity 
of the mortgage in so far as it was executed 
for borrowing moneys for the expenses of 
the daughter’s daughter’s marriage of defen¬ 
dant l. I’nder the Hindu law, the daughter 
as heiress of her father or mother takes a 
restricted interest similar to that taken by 
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a a widow with a similar power of disposal. 
The power of disposal of a Hindu widow in¬ 
heriting her husband’s property is thus 
defined by the Privy Council in smia 520 1 

at p. 551 : 

For religious or charitable purposes, or those 
which are supposed to conduce to the spiritual wcl- 
tare of her husband, she (the widow) has a larger 
power ot disposition than that which she po--esses 
lor purely worldly purposes. 

Dealing with this passage, Denson and 
Krishnaswatni Ayyar JJ. in 34 Mad 2 Ss‘ 
remarked thus: 

Their Lordships did not attempt to further define 
the spiritual purpose. We have endeavoured to 
suggest the further limitation that the spiritual 
^ purpose should be such as is regarded by Hindu 
community as reasonable and proper though not 
absolutely necessary. 

The learned Judges further pointed out 
that 


if the expenditure by the daughter is for the spiri¬ 
tual needs of the father’s soul, it stands on the 
-amo footing as the expenditure by the widow for 
the spiritual needs of her husband. 

I would add that in the case of an aliena- 
tion by a daughter of her mother’s stri- 
dhanam if the expenditure by the daughter 
was for the spiritual needs of the .soul of her 
parents, it stands on the same footing as tho 
expenditure by the widow for the spiritual 
needs of her husband. The views expressed 
c in 31 Mad 288* have received the approval of 
the Privy Council in 14 ALL 503. 3 4 5 6 Their 
Lordships of the Judicial Committee also 
cited with approval the observations of 
Mukerjec J. in 43 cal 574,® namely that: 

It is absolutely impossible to define the extent 
and limit of the power of the widow to dispose of 
her husband’s property for religious purposes, l>ccauso 
it must depend upon the circumstances of tho dis¬ 
position whenever such disposition shall be made, 
and must be consistent with the law regulatin- 
such disposition. 


Their Lordships further pointed out in thf 
caso that the necessity for tho alienatio 
need not be of tho same character as in tl 
case of alienations for secular purposes, tin 
the Hindu system recognises two sets < 
religious acts, one obligatory and the otlu 
optional, and that the alienation for hot 
the sets of acts would he binding on the n 
vcrsionary heir but only in regard to ac 
" 1110,1 ftl 'coptional, the alienation must relal 


3. (1859-61) 8 M I A 529 : 2 W It 61 • 1 Snlho 

4(6 : 1 Sar 820 (PC), Collector of Masulimtam \ 
Cawley Venkata Narainapah. 1 

4. (Tl) 34 Mad 288 : 6 I C 210 : 20 M T ] 70 * 
1910 M W N 222 , Tatayya v. ItamakHshnamma 

5. M 22) 0 A 1 It 1922 PC 261 : 69 1 C .10 : 40 1 . 
383 : 44 All 503 (P C), Sard 11 r Singh v. Kun 
llihari Lai. 


6 . (TO) 3 A I It 1016 Cal 792 : 31 1 C 433 : 43 Cal 

574 : 22 C L J 345, Khub Lai Singh v. Ajodbya 

Blitter. 


only to a reasonable portion of the property. 
Their Lordships upheld the gift of a small e 
portion of the property for the offerings to 
the deity and for the maintenance of the 
priest charged with the performance of that 
duty on the ground that it was a pious act 
in the Hindu system. 

The question in the present caso is whe¬ 
ther the marriage of a daughter’s grand¬ 
daughter could bo said to be a pious and 
meritorious act which would conduce to the 
spiritual benefit of the deceased parents of 
defendant 1 . Judicial decisions have upheld 
alienations made for the marriage of a 
daughter's daughter or a daughter's son of a 
propositus. If, in this case, the marriage / 
expenses had been'incurred for the expenses of 
the daughter of respondent 1 and the mother 
of the girl whose marriage is the subject of 
consideration, there could be no doubt as to 
the validity of the mortgage : vide 3 I C 77 7 
following 18 ALL 474, 8 and 57 Mad 772 9 and 
G2 M L .1 39. 1 " In the case of the daughter’s 
daughter’s marriage of the propositus the 
alienation was upheld on the ground that 
tho husband of the daughter and the father 
of the girl was indigent and the propositus, 
if he had been alive, would be under a 
moral duty to perform her marriage. In the 
case of a daughter’s son, Venkatasubba Rao J. g 
in 62 m l .1 39 10 took the view that a 
Hindu would be morally bound to give sup¬ 
port to the marriage of his daughter’s son. 

In that same caso he observed that so far as 
the marriage of a daughter’s daughter is 
concerned, there could be no question that 
the costs incurred for her marriage would 
be a proper legal necessity to justify an 
alienation. In 57 Mad 772,” the learned Judges 
upheld an alienation made by a Hindu 
widow for debts contracted for the thread and 
marriage ceremonies of one of her daughter’s 
sons even in a case where the father was 
not indigent. The learned Judges took tho 
view that the expenditure incurred must bo 1l 
said to 1x3 for pur|X)ses connected with tho 
husband’s spiritual welfare. In disapproving 
the contrary view taken by the lower Court, 
the learned Judges remarked thus : 

The pious endeavour of this widow to promote 
her husband’s spiritual bliss by honouring his 
daughter’s son may for aught we know in its result 

7. ( - OT) 3 I C 77 (Mad), Chundanmal v. Nad Am uni 
Naidu. 


is AM *7-1 : itf'Jb A W N 155, Rustam 
Singh v. Moti Singh. 

9. J-31) 2 1 AIR 1931 Mail 432 : 155 1 C 79 :57 Mad 
7i2 : 67 M L I 204, \cnkatasubba ltao v. Anamla 
Itao. 


IO. (M 2 ) 19 AIR 1932 Mad 28 : 135 [ C 715 : 62 
M L J 39, Malluyya v. Rapi Iteddi. 
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fall short of her intention; but so long as she acted 
with piety and in consonance with prevalent notions 
we do not think it incumbent upon us to interfere 
any more than the Judicial Committee interfered 
with the gift to the idol. 

The ratio decidendi of these cases appears 
to be that if the acts for which alienations 
were made can be considered to be pious and 
meritorious according to the prevalent Hindu 
notions, the alienations, provided the quan¬ 
tum is reasonable, should be upheld. The 
question in this case is whether the marriage 
of daughter’s grand-daughter would satisfy 
this test. It is recognized by Hindu Shastras 
that the gift of a virgin in marriage is a 
very pious and meritorious act that will 
b confer spiritual benefit: cf. 22 Mad H 8 n at 
p. 115. In Danachandrika Anukramanicka by 
Divakara Bhatta we find the following : 

— 

*ipi3q sm qr h i 

arragtflr — 

'T.Rrs^R ftclR;: | 

wsfa unfa ^ u 

c Then tho gift of a Kanya — in Heraadri (it is 
said): The gift of n thousand cows or that of a 
hundred is equal to that of a Bull. The gift of a 
vehicle (vahanam)is equal to tbatof ten Bulls. The 
gift of a horse is equal to that of ten vehicles. Tho 
gift of a Kanya is equal to that of ten horses or to 
that of land. Hence gift of Kanya is highly praise¬ 
worthy. In Agnipurnna (it is said): Hearing about 
the gift of a Kanya (by a descendant) one’s parents 
and grandparents are liberated from all sins and 
attain heaven (tho abode of Brahman). 

In Samskara Ratuamala of Bhatta Gopi- 
natha ( 1 st canto of Grihya Sutras edited by 
V. S. R. Kasinatha Sastri Bahu Sastri 
Padke, 1899 Edition) it is stated thus: (p. 499 ): 

awrcrer: q.RRr.- 

W ^13 3 ^ || 

fg-gsi n 

Page 501 : 

qpjT^ffir 

HJRlfrl **IT n^t , 

_q.Rr 4r 11 

11 . (’99) 22Mad 113, Bamaswami Ayyar v. VengidiT- 
sarm Ayyar. b 


Page 499 : 

The benefits accruing from tho shastraic gifting e 
of a destitute Kanya are told thus in Puranas. It 
is advisable to make one’s own, another’s daughter 
(Kanya) in exchange for gold, even though the 
Kanya does not belong to one’s own Gotra and gift 
her away according to Sastraic injunctions — He 
who on perceiving a destitute girl makes a gift of 
her to a proper bridegroom obtains twofold the 
benefits accruing from the gift of a Kanya. 

Page 501 : 

The benefits accruing from the gifting of a 
Kanya—bejewelled and with ornaments (Kookuda), 

1 . e., a person making such a gift mentioned above, 
a man performing Aswamedha Sacrifice, a man 
who protects another in peril, all three are invited 
to Indra’s abode in his car. 

In Mahabaratham Anusasana Parvam XHI, 
Chap. 235, stanzas G7 to 73, the spiritual bene- / 
fit of Kanyadhanara is thus described : 

Sloka 1. — 

'Tift jtrI: i 

> >T3TiTx3T'fa || 

Sloka 68. — 

3RT: Tt ^TT^FT I 

'HTTflRfliTtsP^T II 

69. M^dclRRT | 

^ f^TT% ^RR ^Tffa II 

70. rpjjf clc^Hf^tqr ^Fgft: I ^ 

35 ^ q : 11 

71. q^-jF^ sgerr i 

cT^R q^7r qf II 

72. 3SJF3R SR^ftwIR^ I 

q'4TfiRr H 

73. re* fRT flF7 qFTR qfRR. I 

tiqp II 

Goddess Unift said to Iswara: ‘Oh Lord, what arc 
the things that can be given as gifts with a view 
to Dharma? Please explain them to me. I wish to 
hear the same. ^ 

The Lord said : 

****** 

C8 to 78 : 

After this, I shall say about Kanyndhanam (gilt 
of a maiden). Oh Mabadevi, one must give a girl 
with clean vratams, good conduct, good caste and 
good looks, either his own girl or another's girl, to 
a good boy who has an affection for her, after first 
coming to a decision himself on the propriety of 
the boy and then in consultation with the relations, 
the gift to be mado according to Sastras. That girl 
is to bo gifted with house, with all jewels, maid¬ 
servants, menservants, gifts, household articles, 
cattle, grains, etc., to one who is fit for her and 
who loves hor, before agni (fire) and the marriage 
celebrated according to Sastras. The couple must 
be provided with means of livelihood and they both 
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mast be settled in a good house. If Kanyadlianam 
° is dono in this manner, by virtue of that dhanam, 
the giver after death will reach Swarga, be praised 
there and be happy. Even in the nest birth, ho 
will acquire wealth and progeny. 

Thus, tho gift of a destituto virgin in 
marriage is a pious and meritorious act 
from a religious j>oint of view. Much more 
so, it must be in the case of a daughter’s 
grand daughter whose parents are indigent. 
According to prevalent Hindu notions the 
propositus would be morally bound to per¬ 
form her marriage. It is clear from the evi¬ 
dence in this case that the mother of the 
girl was dead and the father was poor and 
b not possessed of any means to perform tho 
marriage. The girl and her parents lived 
with defendant 1 and she was being brought 
up by her. I would, therefore, hold that tho 
marriage of this girl is a pious and merito¬ 
rious act according to the Hindu system 
and the expenses incurred therefor must bo 
deemed to bo expenses incurred for charit¬ 
able or religious purposes within the meaning 
of the rule laid down by tho Privy Council 
and that it was open to defendant l to 
mortgage the property for the expenses in 
connexion therewith. 

The question is whether the sum of Rs. 1200 
c spent towards the expenses of the marriage 
was justifiable; if not, what is the reason¬ 
able amount to be allowed ? The property 
was sold for Rs. 2700. It aj>i>ears to mo that 
a sum of Rs. 1200 towards marriage is a little 
excessive. Having regard to the fact that the 
girl was given away to a well educated 
bridegroom, I would hold that the widow 
would bo justified in this case to alienate a 
third of her property and I would, therefore, 
uphold tho mortgage to the extent of Rs. 900. 
I he result of my finding is that the sale in 
favour of defendant 3 must be upheld sub- 
ject to the obligation of refunding a sum of 
<Z Rs. 300 to the next reversioner. I accordingly 
hold that tho sale is valid and binding on 
the reversioners, but I direct defendant 3 to 
refund after tho death of defendant l a sum 
of Its. 300 with interest at G per cent, per 
annum to tho plaintiffs from that dato if 
they happen to bo the next reversioners or 
to tho persons who happen to be tho next 
reversioners on the date of her death. Parties 
will bear their own costs in this appeal. 


C.R.K./G.N. 


<• vy Ofiler cCccdfdiiujly. 

K- S. «. .y z 1 - - - t? t' 

.Advocate H't'i Court 
■*l?tnamu & La.hmlr 
•Srinagar. 


King J. 

Eovvuri Subba Rao — Petitioner 

v. 

Venkatapuram Panchayat Board repre. 
seated by President Gudipati Venkat- 
dppayya — Respondent. 

Civil Revn. Petn. No. 482 of 1933, Decided on 
11th October 1940, to revise decree of Sub-Judge, 
Masulipataui, in S. C. S. No. 36 of 193G. 

Local Authorities Loans Act (1914), S. 3— 
Panchayat Board borrowing money from plain¬ 
tiff for purpose falling under S. 3, Local Autho¬ 
rities Loans Act, without Local Government’s 
sanction as required by rules framed under Act 
— Contract is void — But plaintiff is entitled to f 
restoration ol his money under S. 65, Contract 1 
Act — Plaintiff can amend his plaint so as to 
claim relief under S. 65, Contract Act—Purpose 
not falling under S. 3, Local Authorities Loans 
Act of 1914— Plaintiff is not entitled to equitable 
relief under S. 65, Contract Act — Burden to 
show that S. 65, Contract Act, does not apply 
is on Panchayat Board. 

Where the Panchayat Board has borrowed money 
from the plaintiff for any of the purposes enume¬ 
rated in S. 3, Local Authorities Loans Act, without 
the previous sanction of the Local Government as 
required by the rules framed under the Act, the 
contract is void but the plaintiff is under S. 65, 
Contract Act, entitled to restoration of bis money 
and can be permitted to amend his plaint so as to 
claim relief under S. 65, Contract Act: (’34) 21 AIR 
1934 Mad 480; (’38) 25 AIR 1938 Mad 746; (’39) 26 a 
AIR 1939 Mad 929 and (’27) 14 AIR 1927 Cal 465, 
licl. on : ('21) 8 A I R 1921 Born 147 and (’29) 16 
AIR 1929 Bom 89, Not applied. [P 112j; P 113c] 

Where however the purpose for which the loan 
was borrowed without the previous sanction of the 
Local Government does not fall under S. 3, Local 
Authorities Loans Act of 1914 tho plaintiff is en¬ 
titled to no equitable relief under S. 65, Contruct 
Act : (1880) 5 Q B D 483 and (1910) 2 Ch 560, 
ItcL on. (p 1136 ] 

The burden to show that S. 65, Contract Act, 
does not apply is on the Panchayat Board and that 
burden cannot be discharged merely by a reference 
to the provisions of Act of 1914 which ’prohibit the 
loan. [1> 1125) 

V. Viyanna — for Petitioner. 

P. Salyayiarayana Rao — for Respondent. y 

Order.—The petitioner brought the pre¬ 
sent suit in 1930 against the Panchayat 
Board of Venkatapuram to recover from it 
the balance said to be duo upon an alleged 
loan of Rs. 100 made by him to the board in 
March 1933, which was to carry interest at 
Re. 1-9-0 per cent, per mensem. It is ad¬ 
mitted by the petitioner that tho board has 
not obtained any sanction from the Local 
Government to borrow the money, as it was 
bound to do under tho rules framed by the 
Government under S. l, Local Authorities 
Loans Act. The board accordingly contended 
that the contract was void and no suit to 
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rt n utorce it would lie. Petitioner accepted this 
proposition of law, but pleaded that though 
he could not enforce the contract as such, he 
v.as entitled to the restoration of his money 
under S. G5, Contract Act. The learned Sub¬ 
ordinate Judge of Masulipatam refused to 
allow petitioner to amend his plaint so as to 
found his claim upon s. G5, and also held 
that, even if the plaint were so amended 
cuch a claim was unsustainable. Whether 
that view of the law is right or wrong is the 
question which I have now to decide. 

There is nothing in the language of s. 05 
which prevents the petitioner from arguing 
K that his claim falls within it, as that langu° 
age is very wide and general, and the burden, 
it seems to me, is upon the respondent to 
show that s. 05 does not apply. That burden 
cannot be discharged by a mere reference to 
S. 7, Local Authorities Loans Act, which 
prohibits the present loan, as S. 05 deals 
necessarily with contracts that are void, and 
it is this very prohibition which makes the 
present contract void. Respondent has there- 
lore fallen back upon the argument that the 
hoard in the matter of this contract occupies 
the same position in law as a minor or a 
lunatic; or in other words that it was "dis¬ 
qualified from contracting" in the words of 
c s. li. In 15 Bom 225, 1 it has been held that 
S. 05 cannot bo invoked in the case of a con¬ 
tract which was void because one of the con- 
tracting parties was a^iinor; and in 53 Bom 
309* the same principle has been followed in 
the case of a contract with a lunatic. To 
extend this principle to the case of a local 
body which enters into a contract which the 
law forbids would appear to he at first sight 
a simplo and logical solution of the problem, 
hut the current of authority in this country 
is against it. There are three cases in Madras 
in which municipalities have entered into 
contracts which infringe positive provisions 
d of law, 53 Mad 05, 3 47 M L w GGS 4 and AIR 1039 
Mad 920 5 and in all these cases S. G5 has been 
applied. And there is also one case in Cal- 

1. C21) 8 AIR 1021 Bom 147 : 59 I C 245: 45 Bom 
225 : 22 Bom L R 1195, Motilal Mausukram v. 
Manaklal Dayabhui. 

2. (’29) 1G A I U 1929 Bom 89 : 117 I C 518 : 53 
Bom 309 : 31 Bom L R 88, Punja Bai v. Bhag- 
wandas KLsamlas. 

3. ( 30 21 AIK 1931 Mad -180: 131 I C 1G: 58 Mad 
05 : 07 M L J 38, Arunachala Nadar v. ftrivilli- 
puthur Municipal Council. 

4. ( 38) 25 A I R 1938 Mad 746 : 182 I C 299 : 47 
M L W 6G8, Mohamad Rowdier v. Tinnevelly 
Municipal Council. 

5. (*39) 2G A I R 1939 Mad 929 : 189 I C 215 : UAi 

(1940) Mad 149, Ram&krib'kim Kan^a Kao v. Survn 
prakiu-ft Kao Gam. J 


cutta, 54 Cal 189/* in which the section has 
been applied to a contract entered into by 
the Port Commissioners of Chittagong in 
contravention of the requirements of law. 

It is argued for the respondent that these 
cases deal with mere formalities. For in¬ 
stance the only defect in the contracts in 
47 MLW GGS* and AIR 1939 Mad 929 s was the 
failure by the Committee to whom the power 
to contract had been delegated by s. 68 (l), 
Madras District Municipalities Act, to ob¬ 
tain the previous sauction of the Council 
under s. GS ( 2 ). In those cases there could 
never be any doubt as to the competency of 
the Council to contract. Here the defect is 
more serious as the Panchayat Board caunot / 
borrow any money at all without the pre- 
vious sanction of the Local Government. 
But if I am to hold that this is a contract 
void under s. li, Contract Act, as one which 
the Board was disqualified by law from en¬ 
tering into, it is clear that the municipalities 
were equally disqualified in 47 M L W GGS 4 
and A I R 1939 Mad 929 5 from entering into 
the contracts there dealt with. I can see no 
difference in principle between those cases 
and this case. In all the cases the power 
to make the contract exists (as s. 3, Local 
Authorities Loans Act, gives ]>ower to borrow 
subject to the prescribed conditions), and all 9 
that lias been done is failure to comply with 
the conditions laid down by the Act or rules. 

It is significant that in the judgment of the 
learned Subordinate Judge the word ‘‘forma¬ 
lities ’ is used more than once to describe the 
rulo which the Board lias in this case in¬ 
fringed. I am of opinion therefore that I am 
bound by the decisions above referred to 
hold that the petitioner in this case can be 
permitted to sue under S. G5, Contract Act. 

My attention has been called to a number 
of very interesting cases decided in England 
in which the powers of a company or a cor¬ 
poration to borrow money have been very /t 
closely scrutinized and strictly construed. 

But there is no case in which it has been 
held that there is no right of recovery of 
money lent merely because some previous 
necessary sanction has not been obtained. 

In (1880) 5 Q IJ I> JS3‘ and (1910) 2 Ch 5G0, S the 
cases which come nearest in subject-matter 

6. (’27) 14 A I R 1927 Cal 465 : 103 I C 2 : 54 Cal 
189, Malmmad Ebrahim v. Commissioner for the 
I’ort of Chittagong. 

7. (1880) 5 Q B I) 483 : 49 L J Q B GOO : 42 L T 
835 : 28 W R 787 : II .1 I* 033, Queen v. Sir 
Charles Reed. 

8. (1910) 2 Ch 5G0 : 80 L J Ch 105 : 103 L T 394 : 

74 .1 1* 10G : 2G T L R GS3, Attorney-General v. 

West Ham Corporation. 
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a to the case now before me, most stress was 
laid upon the fact that money was borrowed 
for purposes not sanctioned by law and that, 
as I shall show, is a matter concerned not 
with the exclusion of S.65, but with the way 
in which it is to be interpreted. 

I have now given reasons for holding that 
petitioner’s suit cannot bo dismissed out of 
hand on the ground that S.G5 can in no cir¬ 
cumstances apply. The suit will therefore 
have to be remanded for disposal under s. 05 
after a full consideration of all the facts. 
Tho Court below must find (i) whether the 
board has received any advantage or not 
under the contract and (ii) whether the peti. 
& tionor has, in any way, disqualified himself 
from applying to the Court for the equitable 
remedy which S.G5 affords. In deciding both 
these issues, tho consideration of the purpose 
for which the money was borrowed and ap¬ 
plied will be of considerable importance. If 
such purpose does not fall within the pur¬ 
poses enumerated in S. 3, Local Authorities 
Loans Act, it is difficult to argue that tho 
board has received any advantage; and if 
l>etitioner intended that tho money should 
be used for a purpose not so enumerated ho 
has deliberately lent the money in order to 
break tho law and is entitled to no equitable 
c relief. There was no serious objection before 
ino to tho amendment of petitioner’s plaint 
on any other ground than those discussed. 
Ho will bo permitted to amend it so as to 
claim relief under S.G5. Tho respondent will 
be permitted to file an additional written 
statement and the learned Subordinate Judge 
will then proceed to dispose of tho suit in 
tho light of this judgment. The question of 
what interest, if any, is to be allowed to the 
petitioner will of course be dealt with under 
s. G5 as there can be no question of enforcing 
the terms of tho agreement as such. Costs of 
this revision will bo costs in the cause. 

d C.R.k./g.N. Order accordingly. 
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Lakshmana Rao J. 

Manickavasaga Nadar — Petitioner 

V. 

A'. Krishnastvami Iyer — Respondent. 

Criminal Kcvn. Case No. 381 of 1910 and Cri- 
niirml Uevn. Petn. No. 373 of 1910, Decided on 9t!i 
August 1910, to revise order of Sufi-Divisional First 
Class Magistrate of Koilpatti, D/. 27th April 1910. 

Criminal P. C. (1898), Ss. 110, 139 and 133- 
Order under S. 133 not made absolute under 
S. 139 (1) —Further proceedings dropped under 
S. 139 (2)—S. 140 does not apply. 

1912 M/1.', A 10 


Where the order under S. 133 was not made 
absolute under S. 139 (1) and further proceedings e 
had to be dropped as provided in S. 139 (2), Sec¬ 
tion 140 cannot apply to tho case. [I* Hid] 

V. lUija.jopalachari and D. Israel — 

for Petitioner. 

C. Gof-alaswami — for Respondent. 

Public Prosecutor — for the Crown. 

Facts. — The Narlai-3 of the village of 
Chintamani were contending that they were 
entitled to take the Mariamman deity in 
procession through the Brahmin street and 
the Brahmins were resisting the claim. In 
November 1039, tho deity was taken in proces¬ 
sion by the Nadars and at the entrance of 
the Brahmin street it was objected to. Tho 
police stopped the procession and dispersed / 
the crowd and the deity and the chapram 
wore left at the spot where they stood. The 
police applied for and obtained on 15th 
November 1939 an order under S. 133, Cri¬ 
minal P. C., and the said order was made 
absolute ex parte on 17th November. The 
petitioner who hecamo aware of the ex parte 
order obtained from the Sub-divisional 
Magistrate an order under S. 139, Criminal 
P. C., by appointment of a jury under S. 135, 
Criminal P. C. The jury decided in favour 
of the petitioner that the deity should be 
allowed to go in procession through the 
Brahmin street, because tho chapram and g 
tho deity should not bo taken back. The V 
Magistrate agreed with the jury but modi¬ 
fied the jury’s verdict by saying that tho 
deity should go through the Brahmin street 
without tho paraphernalia of a procession. 

In a revision filed by the Brahmins the High 
Court in Cr. R. c. No. 22 of ioio ordered that 
the Sub-divisional Magistrate should have 
dropped tho proceedings under chap. 10 as 
required by S. 139, if he did not accept the 
jury’s verdict and therefore set aside the 
order. 

Subsequent to it on 7th April 1910 as a 
continuation of the order dated 17th Novem¬ 
ber 1939 the Sul>.divisional Magistrate passed ll 
an order directing tho removal of the chap¬ 
ram and the deity within one week from 
receipt thereof on peril of being penalized 
under S. 188 , Penal Code, for disobedience 
and this order was followed by another order 
on 27th April 1910 in similar terms only also 
containing directions as to tho route through 
which the chapram and deity are to be taken. 
Against this order the present revision was 
filed by the Nadars on tho ground that the 
proceedings under Chapter 10 having been 
dropped under s. 139 cl. 2, Criminal l\ C„ it 
was not competent to proceed under chap.’ 10 
and that no order could bo passed under 
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a Ss. 187 and 140, Criminal P. C., under the 
circumstances. 

Order. — The order under S. 133, Criminal 
P. C., was not made absolute under cl. (l) of 
S. 130, Criminal P. C., aud further proceed¬ 
ings had to be dropped as provided in cl. (2) 
of S. 130, Criminal P. C. Section 140, Cri¬ 
minal P. C., is therefore inapplicable and 
the order of the Sub-divisional Magistrate 
cannot be sustained. The revision petition is 
therefore allowed and the order of the Sub- 
divisional Magistrate is set aside. 

O.R.K./G.N. Petition allowed. 
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Wadsworth J. 

Konda Boyan — Appellant 

v. 

Palaniswami Goundan — Respondent. 

Second Appeal No. 970 of 1039, Decided on 21st 
January 1941. against decree of Sub-Judge, Coim¬ 
batore, D/- 8th September 1939. 

Fraud — Decree obtained by perjury or on 
forged document—Decree cannot be set aside— 
Plaintiff executing pronote in defendant’s 
favour — Defendant forging another pronotc 
similar to genuine one and obtaining decrees on 
both by playing trick upon Court, also on 
debtor and witnesses to prevent truth being 
C discovered — Case held of fraud much wider 
than scope of matters decided in suit in which 
wrong decree was obtained—Decree on forged 
note held must be set aside. 

A decree will not be set aside merely on proof that 
it was obtained by perjury or that the document 
upon which it is based is a forged document. The 
questions whether there was perjury or forgery are 
matters which must bo taken to have been decided 
in the suit itself and even if they have been decided 
wrongly and a decree has been given as the result 
of forgery or perjury or both, the Court in the in¬ 
terests of finality will refuse to reopen the matter 
in a subsequent suit between the same parties : (’16) 
3 A I It 1916 Mad 364, Ref. on. (p 115/] 

The defendant obtained two decrees against the 
plaintiff, who was in jail, one on tho genuine pro¬ 
missory note executed by the plaintiff in his favour 
d and the other on a forged pronotc which was made 
to appear exactly similar to the genuine pronote 
except for one more attestor. Tho decree on the 
forged document was obtained by playing a trick 
upon the Court and also upon the debtor and the 
witnesses to prevent the truth being discovered : 

Held that the decree on the forged pronote must 
bo set aside as the case was one of fraud much wider 
than the scope of the matters decided in the actual 
suit wherein the wrong decree was obtained. (P 116n] 
N. Suamxnatha Ayyar — for Appellant. 

K. S. Ilamamurthi — for Respondent. 

Judgment. — This appeal arises out of a 
suit brought for tho cancellation of ono of 
two decrees obtained by the present appel¬ 
lant, defendant l in the Court of first in¬ 
stance against the plaintiff. The facts which 


have been found by the Courts below make 
out a very unusual story. The plaintiff was 
a convict in jail. He had executed a pro¬ 
missory note in favour of defendant 2 which 
promissory note had been transferred to 
defendant l and a small payment had been 
made to defendant 1 after tho assignment. 
It has been found by the Courts below that 
defendant l evolved a very cunning con¬ 
spiracy whereby his claim against the plain¬ 
tiff was duplicated in such a way as not to 
arouse the suspicion of the plaintiff and to 
prevent him from defending the two suits, 
one filed upon a forged promissory note and 
the other filed upon the genuine promissory 
note. According to the findings of fact, de¬ 
fendant 1 , knowing that the plaintiff was 
in jail forged what is almost a duplicate of 
the genuine promissory note, making it of 
the same date for the same amount with the 
same attesting witnesses, together with one 
additional attestor, and transferred at the 
same time to the same defendant l. It is 
found that, when the suit on the forged pro¬ 
missory note, Ex. G, was filed, the summons 
was served upon the plaintiff in jail on 7th 
August 1935 and he, thinking that this was 
a suit on the genuine promissory note to 
which he had no defence, took no action to 
contest the suit. A decreo followed on 7th 
September 1935. About a fortnight before this 
decree a second suit, o. S. No. 592 of 1935 
was filed on the basis of Ex. A, the genuine 
promissory note and tho summons in tho 
second suit was served on the present plain¬ 
tiff in jail on 5th September 1935 that is to 
say, nearly a month after tho previous 
summons and two days before the decree in 
the earlier suit. Tho present plaintiff not 
having tho summons in the previous suit in 
his custody becauso of jail rules, was under 
the impression that the second summons 
was another summons in the first suit and 
did not notico the difference in the suit 
number and the slight difference in the 
amount. Consequently, tho plaintiff thought 
that no purpose would be served by doing 
anything about this second summons. Tho 
second suit was also decreed. It is found by 
the Courts below that tho evidence upon 
which tho second decreo was obtained was 
tho genuine evidence of the original promiseo 
and the attesting witnesses who were quite 
innocent of any knowledge that a fraud had 
been played in the earlier suit. Tho decree 
in tho earlier suit is found to have been 
obtained by putting forward somo person 
unknown who impersonated tho promisee 
aud gave evidence in support of the forged 
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promissory note and also by putting forward 
another individual as the third attestor to 
the promissory note whose name and address 
did not correspond to those of any known 
person. An attempt was made on behalf of 
the defence to establish the fact that this 
third witness to tho forged promissory note 
was an individual who had died shortly befor 


e 


the trial of the present suit. Tho Courts 
below have rejected this story and have 
refused to believe that the person alleged to 
have died in a place some seventeen miles 
away was the same person as tin.- witness 
who is put forward as having signed this 
promissory note. 

According to the findings, therefore, do. 
fendant l got two decrees, one on a forged 
note supported by two witnesses each of 
whom must have Leon personating some one 
else and tho other on tho true promissory 
note supported by three witnesses who were 
deliberately kept in ignorance of the earlier 
suit and the present plaintiff was hoodwinked 
into not defending either suit by the trick 
which was played upon him, of filing the 
suits and issuing notices in rapid succession 
so that in the circumstances in which he 
was placed he was led to believe that both 
notices related to the same suit. Having got 
these decrees, defeftdant l proceeded to exe- 
cute the earlier decree and the plaintiff in 
jail hearing of this execution, still thinking 
that it was a decree to which he had no 
answer, instructed his relatives to satisfy tho 
decree. After collecting the amount of this 
decree, defendant l proceeded then to execute 
the second decreo obtained upon the true 
note and it was then the plaintiff received 
notice of execution in respect of a decree, 
which ho thought was a single decree already 
ully satisfied, that he had inquiries made 
and learnt of the fraud and lodged the pre¬ 
sent suit. 

It is not open to me sitting in second 
appeal to go , n to the correctness of tho 
hndmgs of fact reached in the Courts below. 

* 0urt s are agreed that tho promissory 
noto in the first suit was a forgery, that the 
person j\ho gave evidence in that suit in the 
name of the promisee, defendant 2 here was 
some individual who impersonated defen 
dant 2 and that the other witness was some 
unknown person whose name had been added 
in order to avoid tho complication of having 
to examine the attestors to tho genuine 
promissory note in both the suits. It has 
"Iso been found as a fact that the promisee, 
defendant 2 , was speaking the truth when 
he says that ho took only one promissory 


note from the plaintiff and endorsed only 
one promissory note to defendant l and that 
ho never gave evidence in the suit on the 
other promissory note and that the thumb 
prints appearing on that promissory note and 
also on the deposition in the suit on that 
promissory note are not his thumb prints. 
Taking all these findings of fact to be true, 
do they amount to a case ot fraud extrinsic 
to the matters adjudicated upon in the earlier 
suit so as to justify the cancellation of that 
decree on the ground thatit bn been obtained 
by fraud 7 If is not necessary to set forth 
the authorities on the question of the nature 
of the fraud which must lie established in 
order to set aside a decree. They are sum¬ 
marised m a decision in oS Mad 203 1 which 
has been followed in many other cases. It 
is, I think, established that a decree will not 
be set aside merely on proof that it was 
obtained by perjury or that the document 
upon which it is based is a forged document. 
The questions whether there was perjury or 
forgery are matters which must be taken to 
have been decided in the suit itself and even 
if they have been decided wrongly and a 
decree has been given us the result of forgery 
or perjury or both, the Court in the interests 
of finality will refuse to reopen tho matter 
in a subsequent suit between tho same s 
parties. 

It has been urged by the appellant that the 
present case is nothing more than a case in 
which the Court is asked to set aside a decree 
on tho basis of findings that the document on 
" hich the suit was based is a forgery and 
that tho evidence with which the decree was 
obtained is perjured evidence. But, it seems 
to me that the case put forward by the 
plaintiff" goes much further than this. The 
plaintiff alleges that there has been a deli¬ 
berate conspiracy of a number of people not 
only to hoodwink the Court into passing a 
wrong decreo, but also to deceive the defen¬ 
dant as to the nature of the suit and by a ,l 
trick to prevent him from resisting that suit. 

It is not merely a case of an allegation of 
forgery or perjury but of an allegation that 
a suit on the forged promissory note was 
deliberately filed in such circumstances that 
it might he mistaken for the .suit on the 
genuine promissory note and that the suit 
on tho genuine promissory note was tiled in 
•such circumstances that the defendant would 
not lie apprised of the trick which had been 
played upon him in the earlier suit, so that 
he might canvass tho matter in appeal. It is 

1. (']<;) 3 A1 It 1010 Mad 301 : 10 I C .-,79 : 38 Mad 
20.1 : 2 o M L -I 288, Clnnimyyu v. lSanmnnu. 
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Q a ^° alleged that the two main witnesses 
who supported the forged promissory note 
were both individuals who were imperso¬ 
nating the proper witnesses and that the 
whole scheme whereby these two suits were 
conducted was so devised that neither the 
debtor nor the true witnesses should realise 
the nature of the trick which was played. 
Such a case is to my mind a case of fraud 
much wider than the scope of the matters 
decided in the actual suit wherein the wrong 
decree was obtained and one in which a trick 
was played upon the Court and also upon the 
debtor and the witnesses to prevent the truth 
being discovered. Inlaw therefore the decision 
b of the Courts below is in my opinion correct. 

I wish to make it clear in view of the 
criminal proceedings which are said to bo 
pending that I express no opinion as to the 
correctness of the findings of the Courts 
below on the questions of fact upon which it 
is not open to me to give a contrary decision. 
In the result therefore the appeal is dis¬ 
missed with costs of respondent l. Leave 
refused. 

C.R.k./g.N. Appeal dismissed. 
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c Horwill J. 

T. S. Alagappa Mudaliar — Appellant 

v. 

A. L. V. JR. S. T. Veerappan Chettiar 
and another — Respondents . 

Second Appeal No. 1068 of 1937, Decided on 27th 
September 1940, against decree of the Sub-Judgc 
Tinnovelly, in A. S. No. 2 of 1937. 

(a) Workmen's Compensation Act (1923), 
Ss. 10 (1) and 22 — Word ‘claim’ in Ss. 10 (1) 
and 22—Meaning of. 

The claim referred to in S. 10 (1) and S. 22 
means a formal claim made before the commis¬ 
sioner and not a claim made of the employers : 
(’39) 26 A I R 1939 Pat 181, Approved-, (’34) 21 
d air 1931 Cal 100 (SB), Not approved. 

(P 117c, d] 

(b) Workmen's Compensation Act (1923), 
Rules under, R. 19 and S. 22 — Claim for com¬ 
pensation—Omission to give particulars under 
S. 22 or file certificate under R. 19 is not fatal 
defect—Application held amounted to claim for 
compensation. 

The Legislature did not intend that* a claim 
should not be entertained or enquired into, or that 
no compensation should be granted, unless the ap¬ 
plication wero in strict form. Consequently, an 
omission to givo particulars mentioned in S. 22 in 
the claim for compensation or to file a certificate 
under R. 19 is not fatal. If those particulars nnd 
the certificate arc necessary, the commissioner can 
obtain them after the claim is made. (Application 
to commissioner hold constituted a claim for com¬ 
pensation.) fiMiB, 


(c) Workmen’s Compensation Act (1923), 
Ss. 3 (5) (a) and 10 (1)—Construction of S. 10(1) 6 
—Claim even if rejected in limine is claim in¬ 
stituted within S. 3 (5) (a). 

The whole of S. 10 (1) indicates that the claim 
for compensation is of the nature of a plaint with¬ 
out which no proceedings for the recovery of com¬ 
pensation are maintainable; so that unless there is 
a formal claim for compensation, the commissioner 
cannot make any enquiries or conduct any proceed¬ 
ings. A claim even if rejected in limino by the 
commissioner must be regarded as a claim insti¬ 
tuted before the commissioner within the meaning 
of S. 3 (5) (a). (P 118/, g] 

(d) Workmen’s Compensation Act (1923), 

S. 10 (1) — Commissioner condoning delay and 
rejecting claim as barred without going into 
merits—Rejection is illegal. 

The rejection of a claim petition by the commis- t 
sioner, after condoning the delay in filing the same, 
on the ground of its being time barred, without 
giving any decision on the merits of the petition, is 
ille S al - [P II8-7, ft] 

D. Ramaswami Ayyangar — for Appellant. 

S. Srinivasaraghavan — for Respondents. 

Judgment. —On 13th August 1938 the ap¬ 
pellant met with a serious accident in the 
respondents’ mill, his leg being fractured by 
the falling of a beam on it. The employers 
(the respondents) assured him that they 
would look after him, pay his expenses 
while he was in the hospital, maintain him, 
re-employ him when ho was discharged from 
the hospital, and see that he was looked 0 
after for the rest of his life. On the strength 
of this assurance he was persuaded to file a 
leave application, in which ho said falsely 
that he fell into a channel and so wanted 
some leave. After his discharge from tho 
hospital sometime in November, he was re- 
entertained. On 1st March 1934 he was dis¬ 
missed from service, apparently because ho 
was not able on account of his injury to per¬ 
form his duties properly. Lawyer’s notices 
were sent to the employers, who denied that 
the mill was open on the day of tho acci¬ 
dent and assorted that tho appellant had 
been on leave. As no satisfactory reply was 
forthcoming, an application was made bo- 
foro the Labour Commissioner on 27th March 
1934. Although this was beyond six months 
from the date of the accident, the applica¬ 
tion was entertained and treated as a claim 
for compensation, and some enquiry seems 
to have been made. On 23rd April 1934 tho 
commissioner asked the appellant to furnish 
certain particulars and to furnish a medical 
certificate. Before that date, tho Inspector 
of Factories, to whom the application for 
condensation was referred, received a letter 
from tho respondents asserting that tho day 
on which the accident was alleged to havo 
taken place was a Sunday and that the mill 
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a was not open on that day. They also refer¬ 
red to the leave application of the appellant 
in support of their contention. On 12 th May 
1934 the commissioner passed an order which 
seems to me very discreditable. Instead of 
dealing with the application on its merits 
after having apparently condoned the delay 
in tiling the application, he dismissed tho 
application on the technical ground that it 
was barred by time under s. 10 (l), Workmen's 
Compensation Act. Although the unfortu¬ 
nate appellant had engaged lawyers in con¬ 
nexion with this matter with regard to sending 
notices and soon, he was not advised to take 
this matter to the High Court, under s. 30 
^ of tho Act. Instead, he tiled the present 
suit on 1 st August 1931 before the District 
Munsif, Tinnevelly, for compensation and 
for damages for negligenco. That suit has 
been dismissed on the ground that it is bar- 
red by s. 3(5), Workmen’s Compensation 
Act, and that decision was confirmed on ap¬ 
peal by the Subordinate Judge. It is first 
contended that if the letter to the commis¬ 
sioner was an application for compensation, 
it was not barred by time under s. 10 (l). 
Section 10 (l) reads : 

No proceedings for the recovery of compensation 
shall he maintainable before a commissioner unless 
notice of the accident has been given, in the man- 
ner hereinafter provided as soon as practicable 
after the happening thereof and before the work¬ 
man has voluntarily left the employment in which 
he was injured, and unless tho claim for compensa¬ 
tion with respect to such accident has been institu¬ 
ted within six months of the occurrence of the 
accident . . . 


There ate certain provisos to this sectio 
which enable the commissioner to dispens 
with some of these limitations. It is conten 
ded that tho 'claim for compensation’ refet 
red to in s. 10 ( 1 ) means a claim made of th 
employers and not a formal claim made be 
fore tho commissioner. The section speak 
of a claim being instituted. "Instituted” im 
d 1,1,es the formal making of a claim befor 
some tribunal and is not the same as makin, 
a claim of the employer. Moreover, the word 
c aim and instituted' are referred to no 
only in s. 10 ( 1 ). Even provisos to s. io (l) 
gives a clear indication of the meaning o 
the word claim for it runs • 

Provided further that the commissioner ma 
admit and decide any claim to compensation in an 
case notwithstanding that the notice has not hoei 
given or the claim has not been instituted in du 
tinm as provided in this sub section 11) . . 

The word ‘claim’ must have tho sann 
moaning throughout and must be the clain 
made to tho commissioner. In s. 3 (. 0 ) (a) i 
is clear that the instituting of the claim fo 
compensation is before the commissioner 


and it is difficult to believe that the institu¬ 
ting of the claim referred to in S. 3(5) (a) is * 
not the same instituting of the claim ns is 
referred to in s. 10 (l). Section 22, which 
deals with the procedure to he adopted 
during the enquiry of the claim, refers to 
tho ‘claim,’ and the ‘claim’ there clearly re¬ 
lates to a claim made before the commis¬ 
sioner. This was also the view of two learn¬ 
ed Judges of the Patna High Court in 
17 Pat 058.' There is, however, a decision of 
the Calcutta High Court to the contrary in 
hi Cal 508.■ Tho reasons given by the learned 
Judges were: (l) the Indian Legislature in- 
tended to follow the English Act and ( 2 ) the 
wording of S.-22, to which I have referred. / 
With regard to the first point, with great 
deference to the learned Judges, it seems to 
me very unsafe to presume that the Indian 
Legislature knew and intended to adopt the 
interpretation put by the English Courts 
upon the corresponding English Act. I should 
have thought that there was little reason to 
suppose that the Indian Legislature had 
studied the corresponding English Act and 
wished to adopt it. No doubt a drafter may 
closely follow an English original, but I do 
not think there is any reason for assuming 
that the Legislature had a similar desire. 
Moreover, the Indian Act departs in many g 
respects from the English Act and the Legis¬ 
lature have substituted for tho word ‘make’ 
in the English Act the word ‘instituted,’ 
which has a very much more formal meaning 
and suggests the making of a claim before 
some tribunal. It bas beon pointed out by 
the learned advocate for the respondents 
that the Legislature bas now amended the 
wording of S. 22 ( 1 ) because the Calcutta 
High Court had given to the section a mean¬ 
ing not intended by the Legislature. The 
second reason given by the Calcutta High 
C ourt, to use tho words of the learned Chief 
Justice in Gl Cal 508,' is this : 

Section 22 relates to tho initiation of proceedings ^ 
before a commissioner ami refers to an "application 
for the settlement of any matter by a commissioner” 
and prescribes certain particulars which are to he 
contained in the application, and among them, "in 
the case of a claim for compensation against an 
employer” certain details are to be given. 1 should 
lind it difficult to hold that the words at the head 
of the section, "an application for the settlement of 
any matter by a commissioner” and the reference 
to a ‘claim to compensation against an employer* 
l«oth refer to exactly the same thing, namely that 


1. (*39) 20 A I It 1939 l’at 1«1 : 
l’at G5s, Abdul Matin v. Bidesi 

2. (’34) 21 A I R 1934 Cal 400 
Cal 508 : 38 C W N 013 (S B). 
Eastern Bengal Railway. 


1H1 I C 150 : 17 
Bagwan. 

: 149 I C 109 : 01 
Abdul Karim v. 
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by which proceedings are initiated before the 
a commissioner. 

This is no doubt a weighty argument, but 
the learned advocate for the respondents 
points out that S. 22 does not deal only with 
claims for compensation. This is indicated 
by the fact that in S. 22 (2) (b) special refer, 
ence is made to the form of application 
where it amounts to a claim for compensa¬ 
tion against an employer, certain particulars 
being required in addition to those to be 
furnished in other applications for the settle¬ 
ment of any matter by a commissioner. This 
question does not however directly arise for 
decision here because, unfortunately for the 
b appellant, he did not carry the matter to 
the High Court and contend that the order 
of the commissioner was wrong. Whether 
the decision of the commissioner was right 
or not, that decision is now final, and the 
only question here is whether a claim has 
been filed at all. It is argued that Ex. L, 
which is the claim on which the coramis- 
sioner acted, is a very loosely worded docu- 
ment and does not contain by any means all 
the particulars that are required by s. 22 ; 
nor does it contain the certificate referred to 
in R. 19 (2) of the Rules framed under the Act. 
A form (Form F) under R. 19 has been pre- 
c scribed, but this form the commissioner, if 
ho thinks fit, may got the applicant to fill 
up and sign after the claim is made. It is no 
doubt true that several of the particulars re¬ 
quired by S. 22 are not to bo found in Ex. L, 
the claim; but there can bo no doubt, reading 
Ex. L as a whole, that it was intended to bo 
a claim for compensation. It would not have 
been the intention of the Legislature that a 
claim could not bo entertained or enquired 
into, or that no compensation should bo 
granted, unless the application wore in strict 
form. If those particulars and that certificate 
were necessary, tho commissioner could have 
d obtained them; but he did not in fact do so, 
presumably because he did not think them 
necessary. In para. 4 of Ex. L tho appellant 
says : 

The mill n^ent has, tho petitioner now under¬ 
stands, Rot such a letter (referring to the leave 
application) signed by the petitioner in order to 
avoid the penalties for negligence giving rise to in¬ 
juries to tho petitioner in the course of employment 
and to escape giving compensation to the petitioner. 

The appellant at .the end of his petition 
does not directly nsk for compensation, but 
prays that tho commissioner will bo pleased 
'to enquire into the matter and render jus. 
tice.’ This is the conventional ending of a 

potition; but tho j>ctitioner added, "N. B._ 

It is prayed that notice of the date of enquiry 


be given to the petitioner.” He seems to 
have had in view the enquiry that is to take ‘ 
place in an ordinary claim for compensation. 
The application was treated as a claim for 
compensation by the commissioner. It was 
admitted and the commissioner made en¬ 
quiries, called for particulars from the ap¬ 
pellant in connection with his claim for 
compensation; and the appellant furnished 
those particulars. It is impossible to construe 
Ex. L as anything but an application for a 
claim for compensation. If Ex. L was a 
claim for compensation before the commis¬ 
sioner, then it is clear that the suit is barred 
by s. 3 (5) of tho Act. It has been contended 
that a claim that has been rejected in limine / 
would not be a claim instituted before the 
commissioner within the meaning of s. 3 ( 5 ) 
(a). The wording of s. 10 (l) : 

No proceedings for the recovery of compensation 
shall be maintainable before a commissioner . . . 
unless the claim for compensation with respect to 
such accident has been instituted within six months 
of the occurrence of the accident . . . 

is referred to in support of that argument. 
Tho whole of S. 10 (l) however indicates that 
tho claim for compensation is of tho naturo 
of a plaint without which no proceedings for 
tho recovery of compensation are maintain, 
able; so that tho words relied on only mean 
that unless there is a formal claim for com- g 
pensation, tho commissioner cannot make 
any onquiriesor conduct any proceedings. In 
the present case, proceedings did however 
take place and the claim for compensation 
was instituted and was admitted by the com¬ 
missioner. Section 3 (5) (a) therefore clearly 
applies, and the lower Courts were right in 
holding that the suit was barred. 

Tho appellant has suffered very greatly at 
tho hands of tho Labour Commissioner, who 
should have dealt with his application in 
accordance with the spirit as well as tho 
letter of the Act. Although this question has 
not been argued, it seems to mo that tho ^ 
commissioner acted illegally in rejecting tho 
application after condoning the delay, with¬ 
out giving any decision on the merits of the 
application. The appellant was deceived by 
the respondents, who lulled him into a sense 
of security by promising to give him em¬ 
ployment and to look after him. which secu¬ 
rity led him to prefer his claim before tho 
commissioner out of time. This behaviour of 
tho respondents was disgraceful. Nothing 
can bo done for the appellant in this appeal; 
but the respondents have represented through 
their learned advocate that they do not wish 
to take advantage of tho dismissal of this 
appeal by refusing relief to tho appellant. 
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a They promise to give compensation to him 
and I hope, for the # sake of their reputation 
as employers, that they will do so. The res¬ 
pondents do not press for their costs. The 
appeal is dismissed without any order as to 
costs. The appellant will have to pay the 
court-fee due to Government. 

C.R.K./G.N. Appeal dismissed. 
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Wadsworth and Patanjali Sastri JJ. 

Nataraja Pillai and another — 

Appellants 

v. 

b Rangasivami Karamundar — 

Respondent. 

Appeal No. 325, Civil Revn. Petn. No. 1346 and 
Appeal No. 428 of 1939, Decided on 21st Octoter 
1940, against order of Sub.Judge, Tanjore, D/- 7th 
August 1939. 

Madras Agriculturists Relief Act (4 of 1938), 
S. 19—Decree-holder given leave to bid and set 
off but sale not confirmed—Decree is not satis¬ 
fied and application under S. 19 can be filed. 

Where, in execution of a decree, a sale is held 
and the decree-holder with leave of Court to bid 
and 6ct oO, purchases the property, the decree can¬ 
not bo regarded as satisfied until the sale has been 
confirmed. Therefore, beforo confirmation of the 
sale, an application by the judgment-debtor under 
C S. 19, Agriculturists Relief Act, lies as the decree 
is subsisting : 33 Bom 311 ; (*19) 6 A I R 1919 All 
253 and (’33) 20 A I R 1933 P C 101, Rel. on . 

[P 119(/; P 120a) 

Advocate General , C. A. Seshagiri Sastri and 
K. S. Dcsxhan — for Appellants. 

K. Rajah Ayyar and K . S. Rajagopalachari— 

for Respondent. 

Wadsworth J_These three matters 

all arise out of the same order which raises 
a question under s. 19, Madras Act, 4 of 1988 . 
C. M. a. no. 325 and c. R. P. No. 134G are 
alternative proceedings brought by defen¬ 
dant 1. o. M. a. No. 428 is an appeal against 
the same decision by the other defendants in 
d the case. There was a decree passed on 31 st 
January 1934 for a sum of Rs. 10 , 000 , odd by 
the Tanjore Subordinate Judgo's Court. In 
execution of that decreo, a salo was held 
under the orders of the Subordinate Judge 
of Kumbakonam on 2Gth August 1937 and the 
property was purchased by the decree-holder 
for Rs. 11,328, which was a little more than 
the amount duo under tho execution peti¬ 
tion. lie was given leave to bid and set off, 
so that there was no actual payment of cash! 
Within one month of tho sale, an application 
was filed by the defendants under o. 21 , 
R. 90, Civil 1\ C., to set asido the sale on the 
ground of irregularity, etc. When that ap¬ 
plication was still pending, Madras Act, l of 


1933 came into force and on 20th June 193S 
applications were liled by the judgment- 
debtors to scalo down the decree. These ap¬ 
plications were rejected by the Court below 
on the ground that there was no subsisting 
decree in view of the fact that the purchaser 
was the decree-holder and had been allowed 
to hid and sot off. 

After the proceedings in this Court began, 
there was a consent order whereby the ap¬ 
plication under O. 21, R. 90, was terminated 
on conditions providing for the cancellation 
of the sale on payment of an amount which 
will depend on this Court's orders in the 
present proceedings. We have, therefore, to 
proceed with the matter as it stood when / 
the applications under s. 19 were filed, at 
which time a sale had been held but its con¬ 
firmation was held up owing to the applica¬ 
tion to set asido the sale. 

It has been argued that by reason of 0 . 21 , 

R. 72, Civil P. C., there is an immediate 
satisfaction of the decree in a case where tho 
decree.holder has been given leave to set off 
tho purchase money against his decree. This 
is a contention which it is difficult to main¬ 
tain not only by reason of decisions to the 
contrary, but also in view of the provisions 
of R. 89 which enable tho judgment.debtor 
to get such a sale set aside on payment of g 
the amount duo together with the solatium 
to the purchaser. It has not been contended 
that R. 89 does not apply to a salo to a 
decree-holder, and in such a case, it seems 
to follow that the decree cannot be regarded 
as satisfied so long as the judgment.debtor 
can proceed under R. 89. There are, more, 
over, decisions which to our minds show 
conclusively that the decree is not satisfied 
in such a case as this until the sale has been 
confirmed; for example, 33 Bom 311, 1 41 ALL 
52G - and the decision of the Privy Council in 
12 Pat SOS,' 1 which, though it relates to an 
income-tax matter, decide quite clearly on 
the basis of tho Civil Procedure Code that ,l 
the date on which the proceeds of tho sale 
are received in such a caso by the decree- 
holder is the date of tho confirmation and 
not tho date of tho sale. In tho face of these 
authorities, it is not very profitable to refer 
to cases of rateable distribution in which the 

1-f 09) 33 Bom 311 : 1 I C 10G : 11 Bom L R 26, 
Ganosh v. I’nrushottam. 

2. (’19) G A I li 1919 All 253 : 50 I C 772 : 41 All 
526 : 17 A L J G17, Khalil-ur-Rabman v. Gokul 
Prasad. 

3. (’33) 20 A I R 1933 I‘ C 101 : 142 I C 440 • 12 
Pal 305: 60 1 A 133 (PC), Rajab Raghunan.lau 
1 rasad Singh v. Commissioner of Income-tax, 

ii a O, 
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Court is concerned merely with the date of 
the receipt of the assets by the Court and 
not the date of the satisfaction of the decree. 
We are of opinion that on the facts of the 
present case it must be held that at the time 
when the applications under s. 19 were filed, 
the decree was still unsatisfied and the ap¬ 
plicants were entitled as judgment-debtors 
to ask that the decree be scaled down under 
the Act. We, therefore, allow the appeals 
and the revision petition, set aside the lower 
Court’s order and remand the applications 
for disposal in the light of this judgment. 
There will be an order for costs in C. M. A. 
NO. 825 of 1939. 

c.r.k./k.s. Appeals allowed. 
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Wadsworth J. 

Koodallor Manakkal Narayanan Nam- 
budiripad — Petitioner 

v. 

M. Achuthan Nayar and another — 

Bespondents. 

Civil Revn. Petris. Nos. 1638 and 1835 of 1939, 
Decided on 20th March 1941, to revise order of 
District Munsif, Ottapalam, D/- 9th March 1939. 

Madras Agriculturists Relief Act (4 of 1938), 
S. 3 (ii), Proviso D— For purposes of S. 3 (ii), 
Proviso (D) total payments of land revenue by 
jenmi must be taken into consideration. 

In S. 3 (ii), Proviso (D) the words, “is a jenmi 
under Malabar Tenancy Act, 1929, who pays any 
sum exceeding Its. 500 as land revenue” do not re¬ 
fer only to the land revenue paid by the jenmi on 
his jenmam land but include land revenue paid by 
the jenmi in respect of other lands held on other 
tenures. Consequently, for the purpose of proviso(D) 
to S. 3 (ii) the total payments of land revenue paid 
by the jenmi not only in respect of his jenmam 
land but also in respect of ryotwari land or in res¬ 
pect of land held by him under kanom must be 
taken into consideration : (’41) 28 A I It 1941 Mad 
305, lid. on. (p i20c, /, h) 

D. H. Nambudiripad — for Petitioner. 

P. Govinda Menon — for Respondents. 

Order. —Each of these petitions raises a 
question as to the effect of proviso (d) to 
S. 3 (ii) of Madras Act, 4 of 1938. Tho appli. 
cant whoso case is dealt with in C. it. p. 
NO. 1G38 of 1939, is a jenmi who paid as jenmi 
just over Rs. 400 land revenue. But he also 
paid a similar sum ns a kanomdar under 
contracts whereby the obligation to pay land 
revenue was undertaken by him. It does not 
appear that there had been any registration 
under s. 14, Malabar Land Registration Act, 
so as to make this obligation to pay the land 
revenue statutory in resect of tho kanom 
land. The applicant in tho caso covered by 
C. R. p. No. 1835 of 1939 is a jenmi who paid 


as a jenmi Rs. 430, but also was liable to 
ryotwari assessment amounting to about 
Rs. 300. Tho question is whether in pro¬ 
viso (D) the words, “is a jenmi under Mala¬ 
bar Tonancy Act, 1929, who pays any sum 
exceeding Rs. 500 as land revenue” should be 
taken to refer only to the land revenue paid 
by. the jenmi on his jenmam land and not to 
include land revenue paid by the jenmi in 
respect of other lands held on other tenures. 
So far as C. R. p. no. 1835 is concerned, the 
matter is covered by a decision of King J., ' 
in (1940) 2 M L J 934, 1 where the learned 
Judge held that for tho purpose of proviso (D) 
tho total payments of land revenue paid by 
the jenmi not only in respect of his jenmam / 
land but also in respect of ryotwari land, 
must be taken into consideration. 

The j position in C. r. p. no. 1GS8 is rather 
different, for tho lands in respect of which 
the appellant pays land revenue under the 
kanom contract are lands in respect of which 
some other jenmi is under a liability to the 
Government to pay land revenue, and it 
would follow if the same principle is to be 
applied that the land revenue payable by 
the kanomdar who happens also to be a 
jenmi might disqualify both him and his 
own jenmi from the benefits of tho Act. But 
there is no particular reason why if tho cri- g 
terion laid down in the Act is based purely 
on tho amount of land revenue paid, two 
persons each liable for .tho same land reve¬ 
nue should not be equally disqualified by 
tho payment of that land revenue to enjoy 
tho benefits of the Act. It is true that in res¬ 
pect of the kanom lands, the tenant, in the 
absence of registration, is not under a statu¬ 
tory liability to pay tho land revenue to the 
Government. But when ho makes tho pay¬ 
ment ho does so by virtue of tho contract 
not merely as an agent of his mortgagor 
but under his contractual obligations and to 
protect his own interests ns well as that of ; 
the mortgagor. It cannot be held that one * 
who pays land revenue under a kanom deed 
does not pay land revenue for himself merely 
because the payment enures for the benefit 
of his jenmi. Turning to the words of pro¬ 
viso (D), we find with reference to the jenmi 
no such qualifying words as are found with 
reference to the other classes of landholders 
enumerated. The clause does not restrict the 
disqualification of a jenmi by saying that a 
person who pays as a jenmi Rs. 500 is dis¬ 
qualified, or a |X»rson who pays in respect of 
his jenmam land Rs. 500 i s disqualif i ed. The 

1. (-41) 28 AIR 1941 Mad 305 : (1940) 2 ML J 934, 
Nalupurapathi Mammad v. Narayana Pattar. 
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0 plain words of the proviso apply to any 
jenrni who pays more than Rs. 500 as land 
revenue. 

I do not think we are entitled to specu¬ 
late as to the possible intention of the Legis¬ 
lature to make the criterion not payment of 
land revenue, but payment of land revenue 
in the capacity of a jenrni. The words as 
they stand are plain, and even if there were 
an ambiguity, on the principle that ambi¬ 
guities in this measure are to bo solved in 
favour of the person expropriated and not in 
favour of the expropriator, the decision would 
have to bo such as to give the widest range 
to the exception contained in that proviso. 
b I am therefore of opinion that the decision 
of King J., is correct and that the same 
principle covers also the case of the jenrni 
who pays land revenue exceeding Rs. 500 
partly in respect of his jentnam land and 
partly in respect of land held under kunom. 
Both the revision petitions are allowed with 
costs in both Courts and the orders of the 
Courts below are set aside. 

C.R.K./G.N. Petitions allowed. 


c 
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Chandrasekhara Ayyar J. 

Mangincddi Varadia Chetty _ 

Appellant 

v. 

Province of Madras represented by Dis¬ 
trict Collector , Chittoor — Respondent. 

Second Appeal No. 342 of 1939, Decided on 19th 
August 1941, against decree of Dist. Court,.Chittoor, 
in A. S. No. 70 of 1938. 


Madras Revenue Board’s Standing Orders 
O. 15, sub-r. (18) _ Communal land not to b 
granted on darkhast _ Tahsildar granting i 
believing that it was not required for communa 
purposes — Collector can cancel grant unde 
rcvisiona 1 powers under O. 15, sub-rule (18)- 
L vii Court cannot review orders of Revenui 

evlnu rS aCt,nB wi,h,n sco P e of their authorif 
even if wrong. 

nu?™T na ‘ ° r 1110,1 *°nuirod for communa 
TahSlL . be , “ rantcd on darkhast. If th, 
i i vn in S on darkhast bolievin; 

: ' , ‘T lrt 'd f, ’ r communal purposes 

U lie really .t was. ,t would he a case of the ordei 

c 'Zr^ Un , ,cr a "' ist:il<0 of fact, and th. 
Collector cannot be said to have exceeded his power 

in revision under O 13. sub-rule ( 18 ) in c «nSlim 

the assignment on the ground that the land was h 

fact required for communal purposes. Civil Court- 

have dearly no jurisdiction in such matters and 

tho orders of the Revenue Officers acting within the 

scope of their authority and jurisdiction cannot h. 

reviewed by the civil Courts, even though the orders 

niay be wrong, or can he shown to be wrong • 2C 
Mad 208, Pci. on. (1* 121,/,h ; p 122a) 

N. C. Vijat/araghavachartar — for Appellant. 
Government Pleader — for Respondent. 


Judgment. — The plaintiff challenges 
the act of the Collector of Chittoor cancelling 
a darkhast assignment made in his favour 
by the Tahsildar. He says that the cancel¬ 
lation was illegal and ultra vires of tho 
powers of tho Collector. Having lost in both 
the Courts below, he has preferred this 
second appeal. The contention advanced for 
him is that the rcvisional power vested in 
the Collector under Board’s standing order 15 , 
sub-r. (IS) can he exercised by him only if 
certain conditions therein specified are satis¬ 
fied but that in this case ho exceeded his 
revisional jurisdiction because no such con¬ 
ditions were satisfied as a matter of fact. 
After tho tahsildar had granted the land on / 
darkhast to the appellant, a petition is said 
to have been filed by some of the villagers 
objecting to the assignment and stating that 
the land was required for communal pur¬ 
poses. The Revenue Divisional Officer made 
a local inspection and found the objection 
to be well-founded. The Collector took the 
report of the Revenue Divisional Officer 
under consideration and apparently gave 
notice to the appellant asking him to show 
cause why the darkhast should not be can¬ 
celled, for the order speaks of a petition 
dated 20th January 1937 from the appellant 
which is later than the report of the Revenue g 
Divisional Officer. He also heard the appel¬ 
lant's pleader and ultimately made the order 
complained against which is in these terms : 

On inspection tho Revenue Divisional Officer, 
Chittoor, has found tho assignment of Survey No. 9/1 
Diguvamasapclla village in Chittoor Taluk objec¬ 
tionable as it is required for communal purposes. 

The assignment is therefore cancelled. 

In other words, he accepted the Revenue 
Divisional Officer’s report and acted on it, 
being satisfied that the land was required 
for such purposes. Communal land or laud 
required for communal purposes cannot be 
granted on darkhast. Such a grant made by 
the tahsildar can certainly be described as 
inequitable or exceeding the powers of the ,l 
tahsildar. If the tahsildar believed that it was 
not required for communal purposes while 
really it was, it would be a case of tho order 
being passed under a mistake of fact. Theso 


are some of the conditions specified in sub- 
r. (18) of standing Order 15; and it is futile to 
say that the Collector exceeded his powers in 
revision in cancelling this assignment for tho 
reasons mentioned by him. Civil Courts have 
clearly no jurisdiction in such matters and the 
orders of the revenue officers acting within 
the scope of their authority and jurisdiction 
cannot bo reviewed by civil Courts, even 
though tho orders may be wrong, or can b 
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a shown to be wrong. This was laid down even 
in 26 Mad 268, 1 which is frequently relied 
on by parties in the position of the present 
plaintiff. The view taken in 26 Mad 26S 1 was 
really responsible for the change in the 
Board’s standing orders conferring revi- 
sional jurisdiction on the Collector. The 
second appeal is dismissed with costs. (Leave 
to appeal is refused.) 

C.R.k./g.N. Appeal dismissed. 

1. (’03) 26 Mad 268 : 12 M L J 453, Secretary of 
State v. Kasturi Reddi. 
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b Somayya J. 

Thekke Mannengath Ittichiri alias 
Ammu Poduvalssiar — Appellant 

v. 

Vengalur Naduvilepat Poozhi Eunnath 
Karnavan Appu Menon and others — 

Respondents. 

Second Appeal No. 309 of 1938, Decided on 18th 
July 1941, against decree of Sub-Judge, Ottapalam, 
in A. 8. No. 35 of 1936. 

(a) Madras Hindu Religious Endowments Act 
(2 of 1927), S. 76 — S. 76 applies to voluntary 
transfers — It does not apply to compulsory re- 
newal under S. 19 and Ss. 22 to 25, Malabar 
Tenancy Act. 

Section 76 applies to voluntary transfers by the 
c trustees or persons in charge of public religious 
institution. The bar as to the previous sanction of 
the Religious Endowments Board or the committee 
of the temploenacted in S. 76, Madras Act, 2 of 1927, 
cannot apply to the case of a compulsory renewal 
under S. 19 and Ss. 22 to 25, Malabar Tenancy Act, 
or to the case of a forced sale in execution of a money 
decree against the temple. [p 123 c,c\ 

(b) Malabar Tenancy Act (14 of 1930), Ss. 22 

and 25 — Renewal application by kanomdar 
under S. 22—Both jenmi and melkanom-holder 
made parties — Court granting renewal_Re¬ 

newal is binding on melkanom-holder. 

Under S. 25 it is the Court that grants the re¬ 
newal, which means thattheCourt docs iton behalf 
of the person who is bound to grant the renewal. 
Where in an application for renewal by the konamdar 
d both the jenmi and the melkanom-holder that is 
the immediate landlord are made parties a renewal 
grnntcd by the Court is binding on the mclknnom- 
holder under S. 25(3) for n period of 12 years so as 
to preclude him from suing for redemption during 
that period. (P 123 g.h; P 124a) 

(c) Malabar Tenancy Act (14 of 1930), Ss. 20 
and 22 — Redemption suit by melkanom-holder 
against kanomdar — Kanomdar pleading suit 
to be incompetent by reason of renewal under 
S. 22 Further claim that even if suit was 
barred, plaintiff as melkanom-holder was en¬ 
titled to claim certain arrears from kanomdar 
held could not be allowed to be raised for first 
time in second appeal. 

Where in a redemption suit against the kanom¬ 
dar by the melkanomdar, tlio kanomdar pleads 
that the suit was incompetent bv reason of a rene¬ 
wal obtained by him under S. 22, the plaintiff can- 


not be allowed to set up a further claim, that even 
if the suit was barred he as melkanomdar was en- ® 
titled to claim certain arrears of rent, for the first 
time in second appeal. [p 124d,e] 

D. A. Krishna Yariar and Bari Varma _ 

for Appellant. 

P. Govinda Menon and D. H. Nambudiripad— 

for Respondents. 

Judgment. — The appellant brought the 
suit out of which this appeal arises for re- 
demption of a kanom and for other reliefs. 
Defendant l is the kanomdar whose mort¬ 
gage was sought to be redeemed. He died 
after the action and his legal representative 
is respondent l in this appeal. The property 
in suit is trust property and defendants 2 and 
9 in the action were the urallars or the / 
trustees of the dovasvom. The main defence 
is that in proceedings under the Malabar 
Tenancy Act defendant l got a renewal under 
S. 25 of the Act, that the renewal which he 
obtained was still subsisting and that there¬ 
fore the suit for redemption was premature. 
Both the lower Courts upheld this conten¬ 
tion and dismissed the plaintiff’s suit. Hence 
this appeal. 


It appears that the jenmis, that is defen¬ 
dants 2 to 9 as representing the devasvom of 
which they are the urallars, filed O. S. No. 556 
of 1931 for redemption of the mortgages of 
both the present plaintiff and of the present 
defendant l. In that suit tho present plain¬ 
tiff . tbo melcharthdar, was defendant 2 and 
present defendant l was defendant 3. Tho 
present defendant 1 filed an application 
under S. 22 , Malabar Tenancy Act, asking for 
a renewal of his kanom. Notico was given to 
the other parties and tho Court registered 
this application as an independent applica¬ 
tion, I. A. No. 884 of 1932, and passed an 
order, Ex. 4, on 5th January 1934 upholding 
tho applicant's right to obtain a renewal. 
Time was granted for tho payment of certain 
monies which had to bo paid under S. 24 of 
the Act and tho matter was adjourned to 
tho 26th of that month. Tho money was paid 
a few days beyond the time fixed but tho 
Court evidently excused that delay and ac¬ 
cepted tho deposit made by tho applicant and 
passed an order under s. 25 directing tho 
execution of a renewal deed, the effect of 
which under sub-s. (3) of S. 25 is that tho 
tenant shall he entitled to enjoy tho holding 
for 12 years. In this case tho Court directed 
that tho renewal should operate for a period 
of 12 years from the 1st of Yrichigain 1103 
which corresponds to 10th November 1927. 

If this order is binding on the plaintiff it is 
clear that the renewal in favour of defen¬ 
dant l was operative till 1939 at any rate. 
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4 and the present suit filed in 1931 is liable to 
be dismissed. 

Mr. Krishna Yariar, the learned advo- 
cate for the appellant, urges two objections 
against the validity of the proceedings in 
O. S. No. 550 of 1931 just mentioned. The 
chief objection is that a renewal which under 
S. 25, Malabar Tenancy Act, is to operate for 
12 years is either a mortgage or a lease for 
over five years and that therefore it is bad 
under S. 70, Hindu Religious Endowments 
Act, 2 of 1927. That section provides : 

No exchange, sale or mortgage anil no lease for 
a term exceeding five years of any immoveable pro- 
perty belonging to any math or temple shall be 
valid or operative unless it is necessary or bene¬ 
ficial to the math or temple and is sanctioned hv 
the Hoard in the case of maths and excepted 
temples and by the committee in the case of other 
temples. 

So the point urged is that, as the suit 
property is property belonging to a public 
temple and is therefore governed by s. 7c, 
Hindu Religious Endowments Act, 2 of 1927, 
a renewal which is a lease for a term exce- 
eding five years or a mortgage is invalid 
because admittedly the sanction of the Hoard 
or of the temple committee was not sought 
or obtained in this case. The wording of S. 7 <; 
appears to my mind to apply to voluntary 
c transfers by the trustees or persons in charge 
of public religious institution. It cannot, for 
instance, apply to the case of a forced sale 
in execution of a money decree against the 
temple. In the present case, s. 17 , Malabar 
Tenancy Act, confers a right upon the 
kanomdar to call upon his immediate land¬ 
lord for a renewal for 12 years on conditions 
and tho landlord is bound to grant such a 
renewal. Tho section says : 

A kanomdar shall on the expiry of the kanom 
undor winch he holds be entitled to claim and his 
immediate landlord shall he bound to grant a rene¬ 
wal enuring for a period of 12 years_ 

If the jonmi or the immediate landlord 
<1 does not grant tho renewal which he is 

:°T ] ,\° ‘ lo ’ in,,er s - i'. tho kanomdar is 
h>\on the right of applying to the Court 

under s. 22 of the Act. and on receipt of that 
application the ( ourt calls upon the landlord 

r/l « '!! n n l! ng What Ejections l.o lias. 
I lidei h. -l the Court determines the amount 

payable us renewal fee and under cl. ( 2 ) of 

that section it makes an order for deposit 

within a time to be fixed in tho .said order 

of the amount directed to be paid and also 

of all arrears as interest tlieroupon at tho 

contract rate, b'nder s. 25, if the amount 

ordered under S. 21 is deposited, then the 

( ourt has to execute a renewal deed contain - 

in g such terms as it determines to bo the 


terms of the expiring transaction ami as are 
in accordance with law. It is obvious that ' 
in such a case the immediate landlord or 
the jonmi has no option but to grant a rene¬ 
wal ; else lie will bo mulcted with costs as 
provided by S. 25 ( 2 ) (iii). It therefore ap¬ 
pears to me that the bar enacted in S. 7C, 
Madras Act 2 of 1927, cannot apply to the 
ease of a compulsory renewal under s. 19 
and Ss. 22 to 25, Malabar Tenancy Act. 

There are some other minor points raised 
in this connexion that the person from 
whom the renewal was to be obtained was 
the immediate landlord and not the original 
landlord. It is said that the present plaintiff 
who had obtained a melcharth was the im. ^ 
mediate landlord. In the present case, in the 
application under S. 22, both the original 
jenmi, that is the temple represented by its 
trustees, and the present plaintiff, the mel- 
charthdar, were all made parties and defen¬ 
dant 1 asked for a renewal in accordance 
with the provisions of tho Act. In fact 
para. 1 of Ex. P, the petition tiled under S. 22, 
refers to the molkanom demise granted in 
favour of the present plaintiff. The present 
plaintiff was respondent 3 in that applica¬ 
tion. Paragraph 12 stated that respondent 3 
was impleaded as she was the molkanom 
holder and prayer (b) in that application is g 
“directing that, on the petitioner paying the 
fees by the time fixed, a renewed demise be 
executed to him and got registered bv the 
Court in accordance with law on the terms 
of the prior demise;” and ultimately the 
demise was actually executed by tho Court. 
Respondent 3 having been made a party and 
the order under s. 25 made in her presence 
she is hound by the order and she is not 
entitled to go behind that order now. If an 
order was not made in her favour allowing 
her to draw the amount deposited by the 
present defendant 1 but the Court allowed 
the jenmi to take it away, that is a matter 
with which we are not now concerned. What 1 
is important is that in a proceeding under 
S. 22 to which the present plaintiff was also 


a party a request was made that a proper 
renewal should be executed in accordance 
with law and under S. 25 it is the Court that 
grants tho renewal, which means that the 
Court does it on behalf of the person who is 
lx>und to grant tho renewal. If, as Mr. 
Yariar contends, the present plaintiff is the 
JK-rson who was entitled to grant the rene¬ 
wal, then the Court, in executing the rone. 
Wul under s. 25 of the Act, must he taken to 
have done so on hehalf of the present plain- 
tifi. So far as the grantee, defendant 1 , is 
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0 concerned there is a valid renewal obtained 
in the presence of the plaintiff. The suit for 
redemption therefore fails. In the view taken 
by me on this question the other jioints dis¬ 
cussed by the lower appellate Court become 
immaterial. 

Mr. Variar then says that his clients paid 
certain arrears of rent due on the property 
when his client took the meleharth and that 
his client is entitled to all the rent that was 
unpaid. He says that the meleharth in his 
favour operates at least as an assignment of 
a right to recover rent payable by defen¬ 
dant 1 , that defendant 1 did not pay the 
rents for certain years and that his clients 

b should be given a decree for that amount. 
This right is not part of the redemption 
which the plaintiff sought in the present 
suit. It is a right which is now put forward 
as an alternative or additional right, that is, 
even if the renewal in favour of defendant l 
is right and therefore a suit for redemption 
does not lie, still, as the assignee of the right 
to collect certain rents, the plaintiff is en- 
• titled to claim those arrears in the suit. I do 
not find this question mooted in the Court 
below. The lower appellate Court does not 
say anything about it. In fact when the 
appeal examiners pointed out that court-fee 
c had to be paid on the arrears of rent that 
was claimed by the plaintiff, the plaintiff 
took up the stand that there was only one 
claim, namely redemption, and that the 
claim for arrears of rent and for accounts 
were part of the redemption right. It is not 
admitted on the other side that there were 
any arrears unpaid. In fact, Mr. Govinda 
Menon says that his client paid up all the 
arrears which were payablo in resect of 
this holding, which, ho |>oints out, is a con¬ 
dition precedent for his obtaining the rene¬ 
wal. On the other hand, Mr. Variar says 
that what the jenmi claimed in the other 
d suit was the arrear outstanding after giving 
credit to tho amount paid by the present 
plaintiff and that tho present plaintiff was 
therefore entitled to recover from defen¬ 
dant l what ho, defendant 1 , did not pay to 
the jenmi. These are questions of fact which 
ought to have been investigated and would 
have been investigated if a proper claim had 
been mado for such arrears. The claim niado 
is one for arrears and right through it was 
treated as one for redemption and when the 
appeal examiners pointed out that it was 
more than a suit for redemption the josition 
was contested and the Court agreed with the 
plaintiff in saying that it is only a suit for 
redemption. In these circumstances I do not 
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think it right to allow the plaintiff to ad. e 
vance this claim at this stage. If she has 
any such right, she is of course entitled to 
claim the same in a separate suit. This 
appeal is therefore dismissed with costs, one 
set to be divided among all the respondents. 
Leave to appeal is refused. 

C.R.K./G.N. Appeal dismissed. 
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Lakshmana Rao J. 

V. S. Sharma — Petitioner 

v * / 

J. Dharma Rao, Proprietor, M. C. 

Appaswamy Chetty X' Co. — 

Respondent. 

Criminal Revn. Case No. 85G and Pctn. No. 809 
of 1910, Decided on 17th January 1941, to revise 
order of the Second Presidency Magistrate, George 
Town, Madras, D/- 15th July 1940. 

Copyright Act (1914), Ss. 7, 8 — Scope. 

The complainant alleged in his complaint that 
certain pictures were entrusted to tho accused for 
the preparation of blocks and printing them, that 
he clandestinely used tho said blocks for printing 
more pictures and that he did not return the blocks: 

Heldt hat complaint disclosed an offence under 
Ss. 7 and 8 and its dismissal on the ground that g 
the dispute is of a civil nature could not be sus¬ 
tained. (P 124A] 

T. It. Yenkataranian — for Petitioner. 

P. Srinivasa Iyengar — for Respondent. 

Crown Prosecutor — for the Crown. 

FACTS.—The complaint by tho petitioner 
was the accused-respondent infringed his 
copyright in blocks relating to certain pic¬ 
tures entrusted to him for the preparation of 
blocks and printing them, tho respondent 
was clandestinely using the said blocks for 
printing more pictures and that lie did not 
return the blocks. Tho Presidency Magis¬ 
trate dismissed the complaint under s. 203, 
Criminal P. C., as being of civil nature. * 
Against the order the complainant preferred 
the revision petition. 

Order. — Tho complaint discloses an of¬ 
fence under Ss. 7 and 8, Copyright Act, and 
its dismissal on the ground that the dispute 
is of a civil nature cannot be sustained. Tho 
order of dismissal is therefore set aside and 
there will be further inquiry into the com- 
plaint in accordance with law hv the ( hief 
Presidency Magistrate or such other Magis¬ 
trate as he may direct. 

C.R.K./K.S. 


Order set aside. 


1942 Raghava Rao v. Gopalarao (Patanjali Sastri J.) 

* (29) A. I. R. 1942 Madras 125 

Patanjali Sastri J. 

Vcdangi Veera Itaghava Rao — 

Appellant 


Madras 12 
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V. 

Vedangi Gopalarao — Respondent. 

Second Appeal No. 923 of 1938. Decided on 9th 
September 1941. against decree of Sub Judge, 
Narnsapur, in A. S. No. 161 of 1936. 

(a) Hindu law — Partition — Partition deed 
allotting properties to each member and each 
member to have full rights or enjoyment, aliena¬ 
tion, etc., and pay Government taxes himselt_ 

Partition held final and required registration 
even though parties contemplated execution of 
6 another more comprehensive partition later on. 

A document allotting certain properties to cadi 
of the members of joint Hindu family provided 
follows: "Each of us should with full rights, 
enjoy the trees and fruit trees which are in his 
lands, that each should pay circar taxes for the 
lands, pertaining to (his) respective shares and that 
each should enjoy his respective share with rights 
of alienation by way of gift and sale" and the 
document as a whole was signed by all the brothers 
and attested by two witnesses and the writer : 

Held that the document purported to effect a 
partition of properties comprised therein between 
the brothers and that the allotment of the immov¬ 
able properties under the deed was intended to be 
final and the mere fact that the parties contem¬ 
plated the execution of a more comprehensive parti- 
tion deed later on did not make the deed any the 
less operative to create interests in the immovable 
properties comprised therein. Therefore.it required 
registration under S. 17, Registration Act. 

(1‘ 123/,; p l2Cn,6) 

* (b) Hindu law-joint family—Partition deed 
which ought to have been registered not regis¬ 
tered and as such inadmissible — Person in 
possession of property allotted on such parti¬ 
tion — Trespass into such land by another 
member of family — Ejectment suit on basis of 
possessory title does not lie. 

A mere previous po.-scssion cannot he made the 
t>asis of a decree in ejectment against co-owners. 

[I* 126$] 

A partition deed allotting certain properties to 
curb of the members of a Hindu fmnih was not 
registered. One of the members who was in posses- 
(l Mon of the property allotted to him was disturbed 
-y another member trespassing u,K>n it. Thereupon. 

! 1' , a * f ° r V Jcct,,Mf nt. As the partition deed 

y us not leg is te red ,t was inadmissible to prove the 

par ...n, whereupon he based b,s suit for ejectment 
on Ins |M>v.st*ssory title : * 

llcUl tlml the finding that the partition deed 
was inadmissible to show wl.at property fell toeaeh 
cos ,„rer must result ,,, the conclusion that .ad, 
c..sharer enjoyed an undivided abate n, each item 
of the properties. In such circumstances even ,f 
one co, barer happened to Is: i„ 0 | e „ f 

a particular piece of property bo could not «„ 0 
in ejectment if another co-owner disturbed sod, 
enjoyment. He could only bring a suit for partition 
of all the properties owned in common or for joint 
possession with bis co-owners : (’30) 17 A I It 1930 
Mad HH3, ltd. on; (’27) 11 A I R 1927 Mad 830 
hot foil. ([> 1‘2G/] 


(c) Transfer of Property Act (1882), S. 53A— 
Scope — It cannot be used by person who has e 
lost possession to sue for recovery of it. 

Section 53A only entitles a person in possession 
to invoke the doctrine as a shield to protect such 
possession if the conditions therein referred to are 
satisfied and does not enable u person who has lost 
possession to sue for recovery of it. (p 120//; V 127a] 

I\ Srtti/anarai/nna Ilao — for Appellant. 

1 . S-niuiyunaiirdtH find J . S unja n a ra i/ci a a _ 

for Respondent. 

Judgment. — This is an appeal liy tho 
defendant against- :i decree directin',' his 
ejectment from the suit property and the 
delivery thereof to the respondent. The up. 
pellunt and the respondent are two out of 
live brothers who originally formed a joint / 
Hindu family, t wo of the brothers separated 
in June V.r.'.o. and the appellant and the res. 
pendent and one Suhba Rao continued joint 
till -0th May 1932 on which .late the pro- 
perties held by them jointly till then wore 
divided between them under the document 
marked as Ex. A. The respondents case was 
that the property in suit was among tho 
properties allotted to his share under this 
document and that the appellant unlawfully 
trespassed upon it shortly before the suit. 
The document which is described as “list 
of shares of immovable property equally 
divided on 20th May 1932 among these three g 
individuals, viz., etc.,” recites : 

We. viz., our live brothers effected partition pro- 
viously, i.c.. on lGtl, June 1930 and we were 
keeping our three shares jointly up ti|] now ami 
managing the same. We have now mixed Hie pro¬ 
perty pertaining to our three shares together and 
have again effected division of the same with refer- 

ei.ee o good and bad qualities through mediators 
as follows. 

Then follow the lists of properties allotted 
o each sharer who has signed at tho end of 
,! IS ’ st ; ^ remark" at the end provides 

that each of us .should with full rights, enjoy tho 
tree., and fruit trees which are in his lands,'that 
each should pay circar taxes for the lands pertain, 
mg to (hi,) respective shares and that each should 
enjoy his respective share with rights of alienation /, 

by way of g,ft and sale, 1 

and the document us it whole is signed by 
all the three brothers and attested by two 
witnesses and the writer. It is thus clear 
that the document purports to effect a parti¬ 
tion of tho properties comprised therein 
between the three brothers and it is admitted 
by the appellant’s own witnesses that tho 
allotment under it was intended to he final. 

It was argued for tho appellant that this 
document (Ex. A) not having been ,e-,s- 
terod. was inadmissible to prove the allot¬ 
ment of the suit property to the respondent, 
and that as the hitter based his title only 
on Exhibit A, his suit was bound to fail. 
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a The Court below has repelled this contention 
on two grounds. First, it has held relying 
upon the oral evidence in the case that it 
was intended that there should be another 
comprehensive partition deed executed sub¬ 
sequently when the moveables and out¬ 
standings belonging to the family were to be 
divided, incorporating therein the allotment 
of the immovable properties made under 
Ex. A, and that therefore the partition under 
Ex. A could not be treated as a final parti¬ 
tion and did not require registration. This 
view cannot be accepted, for, as already 
observed, it is not disputed that the allot¬ 
ment of the immovable properties under 
b Ex. A was intended to be final. The mere 
fact that the parties contemplated the exe¬ 
cution of a more comprehensive partition 
deed later on does not make Ex. A any the 
less operative to create interests in the 
immovable properties comprised therein. It 
cannot therefore be said that Ex. A does not 
require registration. It clearly falls within 
s. 17, Registration Act, and being unregis¬ 
tered, it must bo held to be inadmissible in 
evidence. 

It is, however, argued by Mr. Somasun- 
daram for the respondent that oven if this 
partition deed is put aside as inadmissible 
c in evidence, it is still open to the Court to 
take into consideration the subsequent con¬ 
duct of the parties, and as both the Courts 
have found that the respondent was in exclu¬ 
sive possession for about two years after the 
partition till the appellant trespassed upon 
the suit property in 1934, the decision of the 
Court below can bo supported on the ground 
of the respondent’s possessory title. Mr. 
Somasundaram placed reliance upon a deci¬ 
sion of Ramesam J., in A I R 1927 Mad 830, 1 
which to some extent appears to support his 
contention. That was a case where the 
plaintiff sued to recover certain properties 
d alleging that her deceased husband and bis 
brothers divided certain properties in 1910 , 
that in such division the properties claimed 
fell to her husband's share and wero enjoy¬ 
ed by him till 1918 when he died and that 
her husband’s brothers thereupon trespassed 
upon those properties. The learned Judgo 
held that the partition of 1910 being unre¬ 
gistered was not admissible in evidence and 
could not therefore be relied on to show 
what properties fell to tho share of tho 
plaintiff’s husband. Tho learned Judge, how- 
over, proceeded to hold that this did not 
prevent tho Court from finding t hat the 

1. (*27) 14 A I R 1927 Mad 830 : 103 I C 281, 
Abobilachariur v. Tbulasi Animal. 


properties there in question were enjoyed by 
the plaintiff’s deceased husband as his sepa¬ 
rate properties at the time of his death, and 
passing a decree in favour of the plaintiff 
on the strength of such possessory title which 
had devolved on her. With due respect, I 
find it difficult to follow this reasoning. If 
the partition deed could be used as evidence 
of only a division in status and could not 
bo relied on to show that the properties 
there in question wero allotted to the share 
of the plaintiff’s husband as held by the 
learned Judge, the position would be that 
the plaintiff’s husband and his brothers 
were tenants in common of tho family pro¬ 
perties. As pointed out in 54 Mad 27 2 at p. 53 / 
the finding that the partition deed was in¬ 
admissible to show what property fell to 
each cosharer must result in the conclusion 
that each cosharer enjoyed an undivided share 
in each item of the properties. In such cir¬ 
cumstances, even if one cosharer happened 
to be in sole enjoyment of a particular piece 
of property, he could not, as it seems to me, 
sue in ejectment if another co-owner dis¬ 
turbed such enjoyment. He could only bring 
a suit for partition of all the properties 
owned in common or, according to some 
decisions, for joint possession with his co¬ 
owners. Mr. Somasundaram was unable to g 
cite any authority binding on mo holding 
that a possessory title, that is to say, mere 
previous possession can bo made the basis of 
a decree in ejectment against co-owners. I 
have to hold therefore that the appellant 
being unable to establish his exclusive title 
to the property in suit on tho basis of its 
allotment to his share at a valid partition, 
is not entitled to the relief claimed by him 
in the suit. 

The next ground relied on by tho lower 
Court in support of tho conclusion that tho 
plaintiff was entitled to a decree for )>osses- 
sion is that tho doctrine of part performance h 
is applicable to the circumstances of tho 
case, as tho ap|>ellant was found to have 
been in possession of the property in pursu¬ 
ance of the partition till tho respondent dis¬ 
turbed such j>ossession in 1934, and reliance 
was placed on certain decisions which were, 
however, cases decided before tho Transfer 
of Property Amendment Act of 1929. The 
limits of the application of the doctrine of 
part performance have now been defined in 
S. 58A of tho Act and it is plain that that 
provision only entitles a person in possession 

2. (’30) 17 A I R 1930 Mad 883 : 128 1 C 561 : 54 
Mad 27 : 59 M L J 558, Subba Rao v. Mnlm- 
laksbainainum. 
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a to invoke tho doctrine as a shield to protect 
such possession if the conditions therein 
referred to are satisfied and does not enable 
a person who has lost possession to sue for 
recovery of it. Mr. Somasundaram frankly 
admitted that he could not invoke that 
docrino in the circumstances of this case. In 
the result, the second appeal is allowed and 
tho plaintiff’s suit is .'dismissed with costs 
throughout. Leave to appeal is granted. 


c.r.k./k.s. 


Appeal allowed. 


(29) A. I. R. 1942 Madras 127 

b Somayya J. 

basal a Raminaidu — Appellant 

v. 

Secretary of State represented by Collector 
of Vizagapatam — Respondent. 

Secoml Appeal No. 1052 of 1938. Decided on 8th 
August 19-11, against decree of Sub-Judge, Chica- 
cole, in A. S. No. 8 of 1937. 

Madras Hereditary Village Oflices Act (3 of 
1895), Ss. 7, 23—Suit by dismissed village head¬ 
man that order of dismissal is ultra vires on 
ground that rules had not been followed does 
not lie. 

When a right is given by a special statute and a 
C remedy is provided for the violation of the right in 
that very statute, ordinarily the person whose right 
is violated is bound to follow tho remedy provided 
in that Act. [p i 2 8cf] 

A village headman who has been dismissed has 
under S. 23 oftheActarightof appeal to the District 
Collector and a further appeal to tho Board of 
Revenue. Therefore, he has no right of separate 
suit in a civil Court that the ordor of dismissal is 
ultra vires on the ground that the rules have not 
S e , e “ 8t ™ l| y followed : (Ml) 28 AIR 1941 Mad 530 
(1'B ),Rcl.on. [P 128c, d, c] 

R. Sundaralingam and S. Scshadri — 

for Appellant. 

A. 6. Desikan — for Respondent. 

• j Tho appellant brought the 

d r Ult °i lt , of which Ma second appeal arises 

rniw! e a v tion that the order of Sub- 

,! ° r ' Vizianagaram, dated icth Juno 

n S,ng , bim from tbo hereditary 

o!hc.e of Vllla 8® headman of Vecragbattam is 
ultra vires and illegal. Both tho lower Courts 

UmSuh CnM° T* holdin 6 *at the order of 
tho bub-Collector was not ultra vires of his 

powers. What happened in this case was that 

there were several complaints against tho 

appellant, none of which was taken serious 

note of by the authorities. But when com 

plaints persisted to pour in action was 

ultimately taken in the year iiwo und the 

Sub-Collector of the place asked the tahsihlar 

to hold an inquiry and submit a report. The 


tahsildar examined certain witnesses, framed 
some charges in addition to those that had 6 
been framed by the Sub-Collector and called 
upon the appellant to submit his explana. 
tion. Ho submitted an explanation on 3 rd 
May 1920 and the matter was considered by 
tho Sub-Collector who held that tho appel. 
lant should not remain the villago headman 
of the place. “The village Munsif.” he says • 
wa* warned in December last not to identify him 
self with the factions in the village; and it is dear 
that he has paid no heed to the warning. Matters 
have no doubt reached a point when he could hardly 
do so if he wished. But it is quite clear that to 
have as a village Munsif a man who is the leader 
of a party in Ins village is prejudicial alike to the 

peace and good order of the village. I therefore r 
dismiss the village Munsif. / 

This order was taken on appeal under 
s. 23 of Madras Act, 3 of ie95. It was con. 
firmed and a further appeal to the Board of 
Revenue proved infructuous. The present 
su.t was filed in 1933 for a declaration that 
the order of the Sub-Collector was ultra vires 
for the reason that the Sub-Collector did not 
observe the procedure laid down by the Act 
before dismissing a village officer. Section 7 

of tho Act, so far as it is material to this 
case, runs thus: 

The Collector may, of his own motion or on 
complaint and after inquiry . . . dismiss the holder 
of auy of the offices forming class (I) in S. 3 for „ 
misconduct or for neglect of duty or incapacity or 7 
for non-residence in the village or for any other 
sufficient cause and shall make a record of his 
reasons for so doing in writing. 

The expression “Collector’’ obviously in¬ 
cludes Sub-Collector." Under s. 23 of the 
Act from every order passed by a Collector 
under S . 7 , an appeal lies to the District 
Collector and thereafter to the Board of 
Revenue within three months from the order 
of tho District Collector on appeal. In this 
case it cannot be said that the provisions of 
b. 7 were not complied with. There was an 
inquiry and tho Sub-Collector has recorded 
what he considers to be a sufficient cause 
why the appellant should not bo allowed to h 
continue as the village headman. What is 
aaul, however, is that the provisions of the 
Board s standing Ordor 147, R. 8 have not been 
followed. That rule provides that in the caso 
of charges preferred against a village officer 
the witnesses shall he examined in the pre 
sence of tho accused. In this caso it j a g ai( j 
that no evidence was recorded by tho R., 1 , 

Collector and that the examination of it 

witnesses was not made in the presence of 
tho village ollicer. This matter Ls Z r ° 
ce,vv,l tho attention that it deserves in the 
ouits below. \\hat appears is that tho 
tubs,Mar examined certain witnesses on a 
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requisition by the Sub-Collector. The Sub- 
Collector had framed certain charges; the 
tahsildar framed some more. After evidence 
was taken by the tahsildar, a notice was sent 
to the village ollicer to submit his explana¬ 
tion, which he did. The explanation was 
considered by the Sub-Collector, who deemed 
it insulHcient and dismissed the village officer. 
The matter was taken up on appeal under 
S. 23 to the District Collector, who confirmed 
the order of the Sub-Collector. A further 
appeal to the Board of Revenue proved in- 
fructpous. It is said that Rr. 7 and 8 in the 


54 M L w 7 1 makes the position clear. In the 
result the second appeal fails and is dis¬ 
missed with costs. Leave to appeal is refused. 

C.R.K./k.S. _ Appeal dismissed. 

1. (’41) 28 AIR 1941 Mad 530: 196 I C 353: (1941) 
2 M L J 47 : 54 M L W 7 (FB), Secretary of State 
v. Jagannadhara. 

(29) A. I. R. 1942 Madras 128 

King J. 

Pethuraju Rone — Appellant 


appendix to the Board’s standing order 147 
printed on p. 873 of vol. 3 of Board's stand¬ 
ing orders were made under the power con¬ 
ferred by the Legislature under s. 20 of 
Madras Act, 3 of 1895, that therefore the 
rules made are a part of the Act itself and 
that a violation of the rules would be a 
violation of the provisions of the Act. 

It is to be observed that there is no specific 
finding that the evidence which was recorded 
by the tahsildar was in the absence of the 
village ollicer, but it does appear that the 
inquiry was made by the tahsildar. This is 
said to be irregular for the reason that S. 7 
and the rules made under s. 20 embodied in 
the standing orders contemplate an inquiry 
c by the Sub-Collector himself. Assuming that 
the rules wore not strictly followed, tho 
question is whether there is a right of sepa- 
rate suit. The right of the village officer to 
have a charge framed and then to have tho 
witnesses examined in his presence by tho 
Collector and the right to cross-examine tho 
witnesses are all given under S. 7 of tho Act. 
If any of these rights conferred upon village 
officers under tho Act is infringed, there is°a 
special remedy provided by the Act, namely, 
tho right of appeal under s. 23 to tho District 
Collector and from an order passed by tho 
District Collector a further appeal to tho 
d Board of Revenue, and it is said that the 
order of tho Board of Revenuo or of tho 
District Collector, shall ho final. When a 
right is given by a special statute and a 


Thenirkulam Muthuswami Ayyar and 
others — Respondents. . 

Second Appeal No. 805 of 1938, Decided on 5th * 
August 1941, against decree of the Sub.Judge, 
Tinnevelly, in A. S. No. 6 of 1938. 

(a) Civil P. C. (1908), S. 11-Land, and crops 
on that land arc different subject-matters — 
Decision on claim as to latter is not res judi¬ 
cata as to former. 


The subject-matter of the claim order, that is the 
crops on the land, is not identical with the land 
itself and hence a decision in a previous claim for 
crops under O. 21, R. 58 does not operate as res 
judicata in a subsequent suit with respect to tho 
land : (17) 4 AIR 1917 Cal 669. ltd. on. [P 1296] 

(b) Civil P. C. (1908), S. 11 and O. 21, R. 63 

Decree-holder in claim suit is not represen¬ 
tative of judgment-debtor. 

A decree-holder can never, in a suit under O. 21, 9 
R. 63, bo the representative of his judgment- 
debtors. In so far as the judgment-debtors take any 
interest in the case at all they have their own point 
of view to put forward, which almost invariably is 
in opposition to that of the decree-holder : ('37) 24 
A I R 1937 Mad 651 and 15 Mad 477, Pel. on. 

(I‘ 129<iJ 

(c) Transfer of Property Act (1882 as amended 

in 1929), S. 53 — Claim under O. 21, R. 58_ 

Resistance by creditor is not in representative 
character. 


A suit by a creditor to set aside an adverse claim 
order may in certain circumstances be in essence a 
suit under S. 53, but when one creditor merely 
resists a claim by a claimant his resistance in those 
summary proceedings cannot be doomed to be on 
behalf of all tho cre.litors : 18 All 413, Foil. 

(P 129c, /] 

A. Suannnalha Iyer and S. Thayagaraja Iyer 

— for Appellant. 


remedy is provided for tho violation of the S • Xnoamja Iyer — for Respondents, 

right in that very statute, ordinarily tho Judgment. —This appeal arises out of a 

person whoso right is violated is bound to *uit under o. 21. R. 63 to vacate an order on 
follow the remedy provided in that Act. In a claim petition. Plaintiff is the attaching 
this case R. 23 provides the remedy for tho creditor; defendant 1 is the claimant; defen. 
violation of this right and the plaintiff is dants 2 to l are the judgment-debtors. De- 
bound to follow the remedy granted under fondant l's title is based upon two sale deeds, 
f* 28 ' namcl >'. tho right of appeal. The plain- Ex. 4 by defendants 2 to t to one Mutliu- 
till did Prefer an appeal under S. 23 to tho krishna Ayyar in 1927 and F.x. l by Mntliu- 
1 istrict Collector and a further appeal to krishna Ayyar to himself in 1932. It has 
_ o Board of Revenue and failed. The recent been held as a question of fact that dofon- 
ecision of a l ull Bench of this Court in dant l was a bona fide purchaser for consi- 
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n deration under Ex. l and plaintiff’s suit has 
been dismissed. In this appeal plaintiff con. 
tends that the issue between himself and 
defendant l is res judicata in his favour. 
This contention is based upon the following 
facts : One T. ^. Krishna Ayyar, another 
creditor of defendants 2 to 4, attached in 
execution of his decree against them the 
crops standing on the land now in dispute. 
Mutbukrishna Ayyar claimed under Ex. 4 to 
be the owner of the land and the crops. His 
claim was dismissed. Against that order of 
dismissal he filed no suit. Mutbukrishna 
Ayyar was, of course, the predecessor.in-title 
of defendant l, and it is now argued that 
° plaintiff represents the interests of defen¬ 
dants 2 to 4. What therefore was res judicata 
between Muthukrishua Iyer and defendants 
2 to 4 is res judicata between defendant l 
and plaintiff and defendant l cannot claim 
title to the subject-matter of this suit. The 
argument, as was thus put forward, was 
not considered by the learned Subordinate 
Judge, who has dismissed the plea of res 
judicata, on the ground that the subject- 
matter of the claim order, that is the crops 
on the land, is not identical with the 
subject-matter of the present suit that is the 
laud itself. In view of the decision in 44 Cal 
•o G9S 1 I think this reasoning is sound, and of 
itself sufficient for rejecting the plaintiff's 
plea, but as the general question of the 
status of the plaintiff in his relationship to 
defendants 2 to 4 has also been argued I 
proceed briefly to discuss it. 

The statement that plaintiff is now the 
representative of defendants 2 to 4 is a legal 
fiction, and though it may derive support 
from some observations in (1937) 1 MLJ 
G75,- that is a case in which in fact the 
judgment.debtors had unsuccessfully resisted 
the future claimant and I find myself quite 
unable to act in the circumstances of this 
l case, where defendants 2 to 4 are never 
shown to have pleaded anything upon a 
legal fiction which, it is universally known, 
is almost always in direct conflict with tho 
actual facts. In tho strict sense of the word 
a decree.holder can never, in a suit of this 
kind, be the representative of his judgment- 
debtors. In so far as the judgment.debtors 
take any interest in tho case at all they have 
their own point of view to put forward 
which almost invariably is in opposition to 

1. (17) I A I K 1917 Cal 009 : 37 I C HH7 : 44 Cal 
G9s : -n C W N 22*2, Asna Bibi v. Awaljiuli Bibi 

2. ('37) 21 AIR 1937 M.ul G51: 171 I C 309: (1937) 

1 M I, .1 575, Wnkfitucharinr v. JSoiitb Indian 
lift u k. 

KM’> M/17 A. IS 


that of the decree.holder. As is stated very 
clearly in 15 Mad 477 s at p. 4«0, the attach. r 
ment by a decree-holder is not effected by 
him as the privy or representative of the 
judgment-debtors, but “by virtue of a right 
inherent in him to attach what was really 
their property at the date of the attach, 
ment.'' I have not been shown any authority 
in which this proposition has been overruled 
and being the decision of a Bench of this 
Court it is binding upon me. 

Finally appellant’s learned advocate falls 
back upon the position that he as one of the 
creditors of defendants 2 to 4 can take ad- 
vantage of an adjudication obtained by 
another of those creditors. This position is / 
directly negatived by is ALL 413* but it is 
now contended that since the date of that 
decision s. 53, T. P. Act, has been amended 
so as to make all suits under that section 
representative suits. Now, of course a suit 
by a creditor to sot aside an adverse claim 
order may well in certain circumstances be 
in essence a suit under s. 53, but it cannot 
possibly be argued, I think, that when one 
creditor merely resists a claim by a claimant 
his resistance in those summary proceed¬ 
ings should be deemed to be on behalf of all 
the creditors. I see no reason therefore why 
I should not still follow 18 ALL 413* The g 
plea of res judicata must therefore fail at all 
points, and there being no other question of 
law in this appeal, it is dismissed with the 
costs of respondent l. Leave refused. 

C.R.K./r.k. _ Appeal dismissed. 

3. ('92)15 Mud 477 : 2 M L J 212, Gnanambal v. 
Parvati. 

Muesli 18 A " 113: 18% A W N 129 * ^nnath v. 
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Abdur Rahman J. 

T. P. Manicka Mudaliar — Appellant 

v. h 

Ammakannu alias Venkalakshmi Am. 
vial — Respondent. 

Second Appeal No. 41 of 1939, Decided on 8th 
August 1941, against decree of Dist. Court, Salem 
1)1- 26th October 1938. 

(a) Pleadings—Pure question of fact such as 
married couple had no access to each other not 
definitely raised in pleadings —It should not be 
allowed to be raised in course of arguments 
even in trial Court much less in appeal. 

A pure question of fact such as that the husband 
could not have had access to his legally married 
wife if not definitely raised in the pleadings should 
not be permitted to be raised during the course of 
arguments even m the trial Court much less so in 
a Court of appeal. r«> r , 0; 
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(b) Evidence Act (1872), S. 112 — Child born 
in lawful wedlock — Onus to prove that parties 
to marriage had no access to each other is on 
person alleging illegitimacy — Method of proof 
— It is for him to show that strained feelings 
were not reconciled before child could have been 
begotten—That feelings continued to be strained 
cannot be presumed. 

Since every assumption is to be made in favour 
of legitimacy of a child who is found to have been 
born in lawful wedlock, the onus of proving non- 
access that is the parties had no opportunity for 
sexual intercourse at any time as a result of which 
the child could have been begotten or that of illegiti¬ 
macy is on the party who alleges the same : (’34)21 
A I R 1934 P C 49, Bel. on; (’32) 19 AIR 1932 Mad 
44 and (1831-46) 7 E R 365, Approved; (’32) 19 
AIR 1932 Mad 39, Not approved. (P 133a,6) 

b It is for the person alleging intimacy to show that 
the relations between them were strained and conti¬ 
nued to be so without any reconciliation before the 
child could have been begotten. The continuance of 
the strained and bitter feelings cannot be assumed in 
the absence of a divorce or such other circumstances 
as may lead to that inference. The mere fact that the 
parties are living separately in two different houses 
is insufficient to establish non-access. The non- 
access has to be proved like any other physical fact 
and may be established both by direct and circum¬ 
stantial evidence of an unambiguous character but 
unless such evidence is forthcoming, it will not be 
possible for a Court “to believe it to be probable 
that there was no access.’’ The fact that the father 
took no interest in the child by itself is not of 
much value in establishing illegitimacy nor can 
the fact whether the father did or did not perform 
c the funeral obsequies of his wife be of very great 
assistance either. (P 131d,e; P 132c; P 1335,c] 

(c) Evidence Act (1872), S. 35—Birth register 
— Entry in, is relevant to show date of birth — 
Legitimacy of child—Mother’s name appearing 
in register but not of father—Evidentiary value. 

The entry in the birth register may be relevant 
under S. 35 to show the date of birth; but how 
far the fact that the name of the mother was given 
and not that of the father by the informant would 
bear on the question of the child’s legitimacy de¬ 
pends, even if assumed to be relevant largely on the 
means that the informant may be shown to have 
possessed of tbo knowledge in connection with the 
child’s birth. If the informant happens to be a 
stranger, who did not know the father the state¬ 
ment may be, even if relevant, wholly unimportant. 
d The entry becomes of no value when the informant 
was not examined and no explanation has Veil 
given for the omission to do so : (’34) 21 AIR 1934 
Mad 318 and (’34) 21 A I R 1934 Mad 630, Ref. 

(P 

(d) Evidence Act (1872), Ss. 41 and 13 - 
Guardianship proceedings for custody of child— 
Father not made party — Parentage of child in 
issue in subsequent suit—Ordersin guardianship 
proceedings are not admissible. 

Where the father was not made n party to the 
eu.rdmn.hip proceedings for the custody of his 
child, the orders passed in those proceedings, which 
were not proceedings in rein, are inadmissible 
under S. 41 in subsequent suit involving the issue 
of the parentage of the child. Nor can the order 
recognising the right of guardianship be relevant in 
the subsequent suit under 8. 13. Those proceedings 
might be of value if the father had been notified 


and failed to allege that he was the father of the 
child ’ [P 1326.c] * 

y . V. Srinivasa Ayyangar and V. V. Rama - 
durai — for Appellant. 

K. XJmamaheswaran and P. S. Raghavarama 
Sastri — for Respondent. 

Judgment. — Whether Madurai Naicken 
was the legitimate son of Narayanaswami 
Mudali is the only question that falls to be 
determined in this appeal. Both Narayana- 
swami and Vanajakshi were members of the 
Naick community and were alleged by the 
plaintiff to have been married. The marriage 
was found to have been established by the 
trial Court and from the manner in which 
the judgment of the lower appellate Court 
proceeds, it may bo assumed that this find- f 
ing was affirmed. In spite of this, however, 
their conclusions on the question of Madurai’s 
legitimacy were conflicting. The District 
Munsif’s finding is in para. 20 of his judg. 
ment. It is in tho following words : 

I am of opinion that there is no evidence worth 
the name, or even any attempt to prove non-access 
as between tbe married husband and wife. 

The District Judge on the other hand, 
found that the presumption raised by S. 112, 
Evidence Act, had been effectively rebutted. 
This inference was drawn from certain cir¬ 
cumstances which will have to bo considered 
by me in due course. But before I do so, let 
me see, as contended for by learned counsel ^ 
for tbe respondent, if the allegation of fact 
to the effect that in the event of Narayana- 
swami's marriage having been established, 
he could not have bad access to Vanajakshi 
at any time when Madurai could have been 
begotten was made by the defendant. This 
is important as a question like this, which 
is purely one of fact, if not definitely raised 
in the pleadings should not, in my opinion, 
bo permitted to be raised during tho course 
of arguments even in tbe trial Court much 
less so in a Court of appeal. Tho relevant 
portion of tbe written statement filed on 

behalf of defendant 1 reads ns follows : h 

She, (Vnnnjnkshi) remaining unmarried, was 
following tbe dancing girl's profession till her life¬ 
time. Narayanaswami Mudoli is not her husband 
nor is be tbe father of tbe minor Madurainayakam 
Mudali nor heir. Tbe suit house never belonged 
to Narayanaswami Mudali at any time after tbe 
death of Madurainayakam Mudali, nor was it in 
bis possession. 

If I understand this plea correctly, it only 
meant to deny the marriage between \auu 
jakslii and Narayanaswami. There was no 
allegation in this written statement that 
oven if these two persons were found to have 
been married to each other, they were living 
separately and they did not have any access 
or could not have had any access to each 
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a °ther and hence Madurai could not have 
been an offspring of this marriage. That is 
why no attempt was made by the contesting 
defendant, according to the trial Court, “to 
prove non-access as between the married 
husband and wife." In the absence of any 
specific plea on that point, as urged by 
learned counsel for the appellant, this aspect 
of the case ought not to have been permitted 
to be raised or discussed by the lower appel¬ 
late Court and much less to have formed 
the sole basis of its judgment. This would 
be sufficient to dispose of the appeal. But, 
since the circumstances which havo led the 
lower appellate Court to come to the con- 
elusion that the parties to the marriage havo 
had no access to each other have been con¬ 
sidered in the judgment under appeal at 
some length, it appears to be preferable to 
consider them with the object of testing the 
inference drawn from them. Had I been 
even of the opinion that one could havo 
legitimately arrived at the conclusion which 
the lower appellate Court has drawn from 
the circumstances mentioned in its judg¬ 
ment, I would have had either to set aside 
the same on the ground that no such case 
was ever put forward on behalf of defen¬ 
dant i or at any rate remanded the case for 
c further evidence and a fresh decision. But 
since I am of opinion that even if held to 
have been established, they are inconclusive, 
such a contingency does not arise in this 
case. These circumstances, may, at the most, 
show that the parties were not living in one 
house but are wholly insufficient to establish 
that Narayanaswami could not have had 
any access to Vanajakshi when both of them 
were living in the same city. 

The first circumstance on which reliance 
. was placed by the learned District Judge 

" as that a Wl11 Ex. .1 executed by Vanajakshi 
in 1902 under which a bequest of her pro- 
d perty was made by her to her husband 
rsarayanaswami was revoked by her on 20 th 
.May 1003 (Ex. 9). There is undoubtedly a 
lefercnce in this exhibit to certain griev¬ 
ances, which Vanajakshi had against her 
husband at the time when the will was 
revoked; but this does not show that the 
relations between them continued to remain 
as strained in the following four years a< 
they were in 1903. The lower appellate Court 
observes after this that there was no reliable 
evidence showing reconciliation. But who 
was to show that there was no reconciliation 
or that they were not on visiting terms? 

I ho burden of proving that there was no 
access lay clearly on defendant l who alleged 


Madurai Naicken to be illegitimate and it 
was for her to show that they were not 
reconciled before Madurai could have been 
begotten or that the feelings between the two 
continued to remain as bitter and strained as 
they were in 1903. It is a matter of common 
knowledge that husbands and wives very 
often fall out hut these differences are made 
up more often than not and in the absence 
of a divorce or buck other circumstances 
that may lead me to draw an inference of 
their continuance, it will be wholly unsafe 
to assume that they continued to do so. The 
third circumstance on which a great deal of 
reliance was placed was an entry in the 
birth register in which the name of the father / 
was given by one Varathappa Naicken in 
the first instance as Chinnaswami but that 
statement was withdrawn at once and the 
name of the mother was substituted instead 

— the father’s name not having been dis¬ 
closed at all. 

Learned counsel for the respondent lias 
not placed any reliance on the entry which 
uas scored off, although ho laid considerable 
stress on the fact that the name of the 
mother appeared in the entry and not that 
of the father. Reliance was placed in this 
connexion on the decision of a learned Judge 
of this Court in a I R 1931 Mad 316 , 1 In g 
which an entry in the birth register was 
considered to be relevant. The entry in the 
birth register may be rolevant under S. 35 to 
show the date of the birth; but how far 
would the fact that the name of the mother 
was given and not that of the father by the 
informant bear on the question of the child's 
legitimacy depends, oven if assumed to be 
relevant in regard to which I have grave 
doubts, largely on the means that the in- 
formant may be shown to havo possessed of 
the knowledge in connexion with the child’s 
lurth. If the informant happens to he n 
stianger, who did not know the father as a 
reference to Chinnaswami would seem to h 
point, the statement may he. even if relevant, 
wholly unimportant. The entry becomes of 
no value when I find that the informant wn ~ 
not examined and no explanation lias been 
given for the omission to do so. Moreover, 
in a decision appearing in the same volume 
m \ i r i‘J31 Mad C30, 2 the relevancy of such 
a document was doubted by Varadachariar J 
On the death of Vanajakshi certain ap. 
plications were made by defendant i f„ r 


C953 jeHlL J 

~ 8,{> Sivakiimi Animal v. Koolijnndi Cbettiar. 

2. 21 A 1 U 1931 Mad 030 : \-,r, i r 70 s ct 

M I, J 3*9, (i„rii3wo„,i Nadar v. Irulupna Kona. 
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a Madurai’s guardianship in 1910. But Nara¬ 
yanaswami was not even referred to in those 
applications. No notice of those applications 
was ever given to him. In fact, in those 
applications Vanajakshi was described as a 
dancing woman and the petitioner in those 
applications, who is now defendant 1 in the 
case, asked for the custody of the child. 
The lower appellate Court appears to have 
attached considerable importance to those 
proceedings. But I cannot understand how 
various orders in those proceedings are rele¬ 
vant in this case, particularly when Nara- 
yanaswami was not even made a party or no 
notice of the application was given to him. 
b The petitioner in that case was not interested 
in disclosing Vanajakshi’s husband’s name, 
as Narayanaswami has now been found to 
be, and the omission of his name from those 
proceedings is very significant and makes 
the orders passed in those proceedings, which 
were not proceedings in rem, irrelevant. 
Section 41, Evidence Act, to which reference 
was made by learned counsel for the res¬ 
pondent has absolutely no application. Nor 
could an order like this bo relevant under 
S. 13 of the Act as the right that may be 
taken to have been recognized in that case 
was that of the guardianship claimed by 
c defendant l and had nothing to do with the 
parentage of the child which is in issue 
now. These proceedings might have been of 
valuo if Narayanaswami had been notified 
and failed to allege that he was the father 
of the boy. 

A reference was made by the lower appel¬ 
late Court to Ex. E, an order passed by the 
Court in connexion with the application for 
guardianship, whereby defendant l was per¬ 
mitted to take possession of the property 
which had devolved on the minor on the 
death of his mother. This property happened 
to be in the possession of certain members of 
^ the community. But it cannot bo forgotten 
that the plaintiff’s case was that the property 
was entrusted to them by Narayanaswami 
himself. Whatever may be the truth, the 
fact that the persons who got the property 
did not raise objection to the order of deli¬ 
very of possession passed by the Court, can¬ 
not raise the assumption that Narayanaswami 
had not delivered possession of the property 
to them as ho had become an ascetic (a fact 
which was to some extent found by tho 
learned District Judge to have been esta¬ 
blished) and did not want to deal with tho 
property himself. 

A reference to tho sale deed by Narayana¬ 
swami in favour of the plaintiff in 1925 and 


the plaintiff s delay in filing the present suit 
after a notice had been given by him in 1925 e 
appear to my mind to be entirely irrelevant 
to show what the defendant was required to 
establish that Narayanaswami could not 
have had access to Vanajakshi. A great deal 
of emphasis was laid by learned counsel for 
the respondent on Narayanaswami’s conduct 
towards the child. But the only finding on 
that point is that there was no evidence on 
the record that he took any interest in that 
child. This by itself could not bo of much 
\alue. The fact whether Narayanaswami did 
or did not perform the funeral obsequies of 
his wife would not be of very great assistance 
either although there appears to be evidence / 
on the record that he did perform them. In 
the end, adverse conclusion appears to have 
been drawn against the plaintiff by the fact 
that Narayanaswami himself was not exa¬ 
mined. But he was summoned by the plain¬ 
tiff and could not be served. For this the 
plaintiff could not have been blamed. The 
oral evidence of the plaintiff, it is true, has 
not been accepted by the lower appellate 
Court and the evidence of the defendant's 
witnesses 2 and 3 has been accepted on tho 
point that Vanajakshi was leading tho life 
of a dancing girl. But neither tho rejection 
of the plaintiff’s witnesses nor tho acceptance g 
of the statements of D. Ws. 2 and 3 on this 
point could have any boaring on the ques¬ 
tion that the Court was called upon to decide. 
There was no allegation that the marriage 
that had come into existence between tho 
parties could have been and was ever dis¬ 
solved and in the absence of any such allega¬ 
tion tho only thing that tho defendant should 
have proved was, in the words of the section, 
that the parties had no access or, as their 
Lordships of the Privy Council interpreted • 
that word in GG M L J 288 s to mean, had no 
opportunity for sexual intercourse at any 
time as a result of which Madurai could 
havp been begotten. That she has definitely h 
failed to do and it is impossible to deduce that 
conclusion from tho circumstances detailed 
in the lower appellate Court’s judgment. 

My attention was drawn by learned 
counsel for the respondent to tho decisions 
in Cl m L J 874* and in Gl MLJ 87S 5 and to 

3. (’84) 21 A I R 1934 P C 49 : 147 I C 891 : 12 
Rang 243 : 66 M L J 288 (P C), Karapayya Servai 
v. Mayandi. 

4. ( 32) 19 A I R 1932 Mad 44 ': 135 I C 5S0 : 55 
Mad 292 : 61 M L J 874, Mayandi Asari v. Sami 
Asari. 

5. (’82) 19 A I R 1932 Mad 39: 136 I C 36: 55 Mad 
243: 61 M L J 878, Jagannatb Mudali v. Chinuii- 
swami Chetti. 



1942 


Narayanan v. Veerd Goundar (Wadsworth J.) Madras 133 


a (1831-4C) 7 E R 365.° But the law was not 
laid down in those decisions in any way 
differently except to the extent that the 
definition of the word ‘‘access” given in the 
second of these was not the same. This was 
not accepted by their Lordships of the Privy 
Council in 66 M L J 2S8. 3 When a child is 
born during lawful wedlock and that is how 

5. 112 has been drafted, he will have to ho 
assumed to be the child of the man who was 
at the time tho husband of the mother unless 
it is shown that they had no opportunity of 
sexual intercourse in consequence of which 
the child could have been begotten. Since 
every assumption is to he made in favour of 

0 legitimacy of a child who is found to have 
been horn in lawful wedlock, tho onus of 
proving non-access or that of illegitimacy 
has been laid on the party who alleges the 
same. The law requires, in such cases tho 
positive proof of a negative fact, that is, 
non-access as between tho parties to tho 
marriage and the mere fact that they are 
living separately in two different houses is 
insufficient to establish non-access. The 
non-access has to be proved like any other 
physical fact and may he established both 
by direct and circumstantial evidence of an 
unambiguous character but unless such evi- 

c dence is forthcoming, it will not bo possiblo 
for a Court "to bolievo it to be probable that 
there was no access. For the above reasons, 
the appeal must ho accepted and tho order 
of tho first Court restored. The plaintiff will 
have his costs in this Court and in the lower 
appellate Court. (Leave to appeal refused.) 

—P-R-KVg.N.___ Appealjicccptcd. 

6 . (1831-16) 7 E R 365, Morris v. Davies, 
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Wadsworth and Patanjali Sastri jj 

Narayanan Chelliar — Petitioner 

v. 

Otlu Veeru Goundar and another _ 

Respondents. 

Ko Ci ?J o^ 1 "- N< !' ° f 1010 G"' 1 Appeal 

4-1-1931 and letter of guarantee dated 7-8-1933 
-Decree against both executants _ R emcdy of 
each lor scaling down explained. 

In a :, ,it on promissory note .hU.,) 4th .!,„ luilrv 
l.t.Sl executed hy defendants land 2 ami ^uaranUed 
»»y defendants 2 to 5 by letter of guarantee datrxl 
7 th August Mu:!, II decree was passed. Defendant-; 

1 and 5 applied for scaling down of the debt under 
Section 19: 


Held that in an application under S. 19, the 
Court was entitled only to proceed in accordance £ 
with the provisions of that Act, and defendant -3 
was entitled to have his liability sealed down with 
reference to S. 9 and not with reference to S. 8 
inasmuch as his liability arose after 1st October 
1Uy2 * [I' 13-16,c ] 

(b) Madras Agriculturists Reliel Act (4 of 
1938), S. 19 — Execution —Plea by surety that 
lull amount due from judgment-debtor has been 
paid cannot be adjudicated. 

It may be that under tho general law be, tho 
suiely, will have a right to re-ist execution on the 
ground that the full amount duo from the princi. 
pal debtor has been paid. IJut an adjudication on 
.such plea cannot form purl of proceedings under 
S. 19 of (he Act. [p 

(c) Madras Agriculturists Relief Act (4 of 
1938), S. 19—Compromise decree can be scaled / 
down with reference to original principal. 

A decree on a compromise is substantially the 
same as a decree on any other contract and to tho 
extent to which the compromise is a renewal ot a 
pre-existing debt the decree has to be scalc-d down 
with reference to the original principal : ('41) 28 
A I R 1911 Mad 56, Pel. on. [p ni,/} 

W) Madras Agriculturists Relief Act (4 of 
1938), S. 19 Proviso—Proviso relates only to 
costs originally decreed — Compromise decree 
not separately allocating payments towards 
costs—Court cannot reopen compromise and 
act under proviso. 


Where the compromise did not separately allocate 
any portion ot the payment towards the cost in tho 
suit it is not proper for the Court to reopen the 
compromise, tax the cost and treat the payment of q 
the sum so taxed as the amount hist to be provided 
for with reference to S. 19 of tho Act. The proviso 
relates only to costs as originally decreed to tho 
creditor: (’40) 27 A I R 1940 Mad 925 and ('41) 28 
A 1 R 1941 Mad 62, Pel. on. [p l;j ie,f] 

T. P. Gopalahrislitian —for Petitioner. 

C. A. Seshagiri Sastri—tor Respondents. 

Wadsworth J. — This matter has been 
brought ( before us as a civil miscellaneous 
appeal but owing to the doubt regarding 
the existence of a right of appeal against an 
order under s. 19 of Madras Act 4 of 1933 wo 
have treated tho appeal as a revision peti- 
tior.. The appellant was the decree-holder 
in a suit on a promissory note. There were 
fivo defendants. Defendants 1 and 2 were * 
impleaded as promisors. Defendants 3 to 5 
were impleaded as liable under a letter of 
guarantee. The date of the promissory note 
was 4th January 1931. Tho date of the letter 
of guarantee was 7th August 1933. The suit 
ended in a compromise decreo whereuudor 
an amount of its. 5000 and odd was agreed to 
he duo for the debt including interest and 
costs. There wore two applications beforo 
the lower Court, one by defendant 1 and 
the other by defendant 5. There were no 
applications by defendants 2 to 4 nor was 
any evidence adduced that they wen- en- 
titlcd to the benefits of tho Act. Tho plain. 
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a tiff asks us to hold that the defendants 
2 to i are not entitled to the benefit of the 
scaling down operation. As we read the 
order of the lower Court, that order purports 
only to scale down the decree so far a3 the 
two applicants are concerned. Had it ex- 
pressly conferred any benefit on defendants 
-2 to l, it would obviously have been neces¬ 
sary to implead those defendants in the 
appeal before that benefit was taken away; 
but wc do not find that any benefit was in 
fact conferred under this order upon those 
defendants who were not parties to the 
applications. Secondly the plaintiff contends 
that defendant 5 became liable only on 7th 
b August 1933 and that his liability under 
the decree must therefore be scaled down 
under S. 9 of the Act and not under s. S, 
though the principal debtor’s liability has 
to be scaled down under S. 8. It is objected 
that the liability of the surety must be co¬ 
extensive with the liability of the principal 
debtor with reference to s. 128 , Contract Act, 
and that the order of the lower Court treat¬ 
ing both the principal and surety in the 
same way is therefore correct. It seems to 
ns that in applications under S. 19 of Madras 
Act, 4 of 193S the Court is entitled only to 
proceed in accordance with the provisions of 
c that Act. In accordance with tho provisions 
of that Act, defendant 5 is entitled to havo 
his liability scaled down with reference to 
s. 9 and not with reference to s. 6 of the 
Act. It may bo that under tho general law 
he will have a right to resist execution on 
the ground that tho full amount due from 
the principal debtor has been paid. But that 
is a plea the adjudication on which cannot 
properly form part of proceedings under 
S. 19 of this special Act. Wo therefore leave 
it open to defendant 5 in execution to raise 
any contention which may be available to 
him with reference to S. 128 , Contract Act. 
d We do not think it necessary to say any- 
‘ thing on the further contention of tho plaintiff 
that tho decree on the compromise is to bo 
the starting point in the scaling down 
operation. We havo made it clear in our 
decision reported in 52 M l w 2 62 1 that a 
decree on a compromise is substantially the 
same as a decree on any other contract ami 
that to the extent to which tho compromise 
is a renewal of a pre-existing debt tho decree 
has to be scaled down with reference to the 
original principal. It has not been shown 
before ns that tho decision of tho lower 

1. (’-11) 28 A I R 1911 Mail 50: 195 TF/r 

(1910) Mn.l 917: (1940) 2 M L J 293: 52 M L \V 
202, llftinainuitlii v. Sitaranmyyn. 
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Court treating this compromise as a renewal 
of the pre-existing liability under the pro- ' 
missory note is out of harmony with the 
principles just referred to. 

It has been brought to our notico by the 
respondents that tho lower Court has gone 
wrong in regard to its treatment of costs. 
The compromise did not separately allocate 
any portion of the payment towards tho 
costs in the suit. In accordance with the 
decision in 52 M L w 403, 2 it is not proper 
for the Court to reopen the compromise, tax 
the costs and treat the payment of the sum 
so taxed as tho amount first to bo provided 
for with reference to tho proviso to s. 19 of 
the Act. This proviso relates only to costs f 
as originally decreed to the creditor. There 
is no decree for costs as such. Similarly.it 
has been settled by a decision of this Bench 
(vide 52 M L w GOT *) that the proviso applies 
only to costs as decreed and not to costs in 
execution. The lower Court is therefore 
wrong in directing payment to be made to- 
wards execution costs before tho scaling 
down process was to start. In the result 
therefore the appeal, treated as a revision 
petition, is allowed and tho case is remitted 
to the trial Court for fresh disposal in tho 
light of this judgment. Defendant 1 * will bo 
entitled to his costs as against tho plaintiff. <7 
Tho plaintiff and defendant 5 will bear their 
own costs. The appellant will pay tho defi¬ 
cient court-fee. 

c.r.k./k.s. Appeal allowed. 

2. (’40) 27 A I R 1910 Mad 925 : (1940) 2 M L J 
47G: 52 M L W 403, Syama Iiao v. Hanumantha 
Rao. 

3. ('41) 28 A I 11 1941 Mad 62: (1940) 2 MLJ6S5: 

•V2 M L \V 607, Venkatamiiml v. Ramaswami 
Iyer. 
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Wadsworth and Patanjali Sastri JJ. 

Gopala Maller — Petitioner /, 

v. 

Vallitholcuvayil Velloth Krishnan and 
another — Respondents. 

Civil Revo. Petn. No. 250 of 1939, Decided on 
25th March 1911, to revise decree of Court of Sub- 
Judge, Tellicherry, 1)/- 15th August 1938. 

(a) Madras Agriculturists Relief Act (4 of 
1938), S. 8, explanation—Debt due by A renewed 
by later debt due jointly and severally by A and 
IJ — D's liability is not renewal oi antecedent 
debt though A*s liability is. 

When a debt duo by A is renewed by a later 
debt duo jointly and severally by A and 11 , !'• 
cannot claim that his liability under the later debt 
is a renewal of an antecedent debt though A can 
put forward such a claim: (*42) 29 A l 1< 1942 Mud 
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that the most that he can claim is the relief 


133, Bel. on ; (’41) 2S A I R 1941 Mad 58 and (’41) 
a 28 A I R 1941 Mad 202, Ref. [p 135^J 

(b) Madras Agriculturists Relief Act (4 of 
1938), S. 8 — Court dealing with actual proceed¬ 
ings in suit — Defences are open not merely 
under Act but also under general law. 

Where the Court under the Act deals with actual 
proceedings in a suit, defences are open not merely 
under the Act but also under the general law. 

[P 133/0 

(c) Contract — Consideration — Validity — 
Decree against A alone — .1 and B executing 
pronote lor decretal amount—Abandonment of 
decree by promisee against .1 is sulficient con¬ 
sideration for B's liability under pronote. 

\\ here .1 and B execute a pronote for the amount 
due uudcr a decree against A alone, the abandon¬ 
ment by the promisee of his decree against A is a 
b sulficient consideration for B's liability under the 
pronote. ' [p l3Gt) 

(d) Contract Act (1872), S. 132—1 and B exe¬ 
cuting pronote and making themselves jointly 
and severally liable — Mere knowledge by pro¬ 
misee that B was only surety for A cannot affect 
liability of promisors under pronote — Nor can 
B let in parole evidence to vary terms of 
pronote. 

Where A and B execute a pronote and make 
themselves jointly and severally liable a mere know¬ 
ledge by the promisee that B was only a surety for 
A cannot aQcct the liability of the promisors to 
the promisee under the pronote. Nor is it open to B 
to let in parole evidence to vary the terms of the 
pronoto and whittle down bis liability by reason of 
any private arrangement with A to which the pro- 
,n,see was not a party: 18 I C G96 (Mad), Rcl. on. 

j 

0. T. G. Nambiar — for Petitioner. 

I\ Govinda Mcnon — for Respondents. 

Wadsworth J. — This civil revision 
petition arises out of an order under S. 19 of 
Madras Act, 4 of 1938. There is no serious 
dispute as to the facts. Defendant l here 
and another person were indebted under a 
contract which was anterior to 1932 . That 
debt ripened into a decree of 1933. To dis¬ 
charge that decree a fresh promissory note 
was executed by defendant l (one of the two 
judgment-debtors) and by defendant 2 who 
was not apparently concerned in the earlier 
d do it. Both the defendants arc agriculturists 
and they applied under s. l«j to scale down 
the debt. The lower Court has scaled down 
the debt as against both the defendants on 
the basis of its being a renewal of the ori- 
fginal liability. The plaintiff decree-holder 
has lied the present revision petition in 
which he contests firstly the validity of Act 
4 of 1938 and secondly the propriety of the 
scaling down order. It is conceded now that 
the ijuestion of the validity of the Act is 
settled hv the Full Bench decision and that 
so fur as defendant l is concerned, the seal, 
mg down i3 correct. It is however contended 
that defendant 2 is not entitled to any relief 
on the basis of the explanation to s. 8 and 


under s. 9 in the matter of interest on the 
promissory note which discharged the decree 
of 1933. 

We have held in (1940) 2 M L j 517 1 that 
in order to claim the benefit of the explana¬ 
tion to S. 8 the debtor must be the same 
debtor who incurred the antecedent liability. 
In (1910) 2 M l J 7St;, J we recognized that 
thero might be cases in which there was a 
substantial identity of the debtor though in 
form the debt appeared to have been in¬ 
curred by different individuals. That was a 
case of a joint family debt incurred by cer¬ 
tain coparceners along with strangers and 
renewed by different coparceners from those / 
who executed the earlier note. In C. R. p. No. 
1905 of 1940* we had to deal with an applica¬ 
tion under s. rj to scale down a decree 
against two judgment-debtors ono of whom 
claimed that his liability was only that of a 
surety, the other judgment-debtor being the 
person who was liable under the earlier 
debts to which the decree could be traced 
hack. Wo held that whereas tho judgment- 
debtor who was a party to the earlier debts 
could claim that his liability was a renewal 
of a pre-existing liability, so far as the alleged 
surety was concerned ho could not by any 
proceeding under Act 4 of 1933 claim that his g 
debt was to he scaled down with reference 
to the amount for which the principal judg. 
mont-debtor was found liable and that if the 
surety was entitled to relief having regard 
to the terms of s. 128 , Contract Act, he must 
claim that relief in separate proceedings and 
not in proceedings under Act 4 of 1933. From 
this decision it follows that when there is a 
debt due by a which is renewed by a later 
debt due jointly and severally by a and B, 

B cannot claim that his liability under the 
later debt is a renewal of an antecedent debt, 
though A can put forward such a claim. 

In tho present case we are dealing with 
actual proceedings in a suit so that defences ,l 
are open not merely under Act 4 of 1938 but 
also under the general law. It is not denied 
that defendant l is entitled to tho benefit 
under Act 4 which tho lower Court has 
awarded. It is however contended that defen¬ 
dant 2 was liable only as a surety and that 
by virtue of s. 128 , Contract Act, tho liability 
of the principal debtor having been reduced, 

1- (' ll) 28 A I R "ism Mad 5H7l93 Fc17TTlr 
( 1941) Mad 128 : (1040) 2 M L J 517. Neela P1 u 
iteuuiar v. SuJiiitmituu Udayan. 

2 7A« 4I P 2 ? i A 1 U 19 of Mnd 202 •' ( 194 °) « M L J 
786, Pcriukaruppnn Chetliar v. Appaji Naidu. 

3. Reported in (*42) 29 A I R 1912 Mad 133, 

Narayanan Cbcttiar v. Veeru Goundar 


0 
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a the surety s liability should be proportion¬ 
ately reduced on the ground that it must be 
co-extensive with that of the principal debtor. 

This contention cannot succeed, for in the 
first place, it is not established that defen¬ 
dant 2 was a surety, strictly speaking. The 
promissory note Ex. A makes it clear that 
both the defendants bound themselves jointly 
and severally to pay the amount of the debt 
to the promisee in consideration for the satis- 
faction of the decree debt against defendant l. 

The lower Court infers from this fact that 
defendant 2 was a mere surety. But the con- 
tract itself makes defendant 2 liable as a 
principal and for that liability the abandon. 
b ment by the promisee of his decree against 
defendant l is a sufficient consideration. By 
the terms of s. 132, Contract Act, a mere 
knowledge by the promisee that defendant 2 
was only a surety for defendant l would not 
affect the liability of the promisors to the 
promisee under the contract. Nor is it open 
to defendant 2 to lot in parole evidence to 
vary the terms of the contract Ex. A : vide 
24 M L J 91.* By the terms of a written con- 
tract both the defendants are jointly and 
severally liable for the full amount of the 
debt. There is sufficient consideration as 
regards both the defendants for this contract 
c and it is not in our opinion open to defen¬ 
dant 2 to try and whittle down his liability 
by reason of any private arrangement with 
defendant l to which the promisee was not 
a party. It follows therefore that the decree 
of the lower Court is correct so far as it 
relates to defendant i hut the plaintiff is 
entitled to a decree as against defendant 2 
for the principal amount of tho promissory 
note with interest at 5 per cent, from tho 
date of the note to 22nd March 193S and 
thereafter at G per cent, and proportionate 
costs. I he petitioner (plaintiff) will pay the 
costs of defendant l in revision and will 
i receive his costs from defendant 2 . 

C.R.k./g.N.^ Order accordingly. 


4. C13) 18 I C 696 r 24 M L J 91, Wsimham v. 
Itamaswami. 
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Venkataramana Rao J. 

6. M. Lnayatullah Sahcb — Appcllcuit 

V. 

A. A. Jcclanec Sahcb and another _ 

liespondents. 

City Civil Court Appeal No. 4 of 1940, Decided 
on 6th August 1941, Against decree of City Civil 
Court, Madras D/- 26th October 1939. 

(a) Married Women's Property Act (1874) 
S. 6—S. 6 applies to policy effected by Maho- 
medan male before 1913. 


Cal 9, Not foil. [p 1335 ] 

m.r °o D f S T en L^. > UU<3er S * 6 a trust is croatcd ”> f av- 

to o f fT h f dre ? for whose benefit tbe policies 
ote effected though the interest taken by them is 

contingent: (1926) Ch 48, Ret. on. [p 138c, J] 
o ^° men ’ s Property Act (1874), 

.wS; obl " 1 " in s - 6 mea " s ‘~ 

- s - 6 " 

(c) Married Women’s Property Act (1874), 

S. 6 -Trust under S. 6 can be revoked by 
beneficiary—Beneficiary can transfer or release 
his interest _ Beneficiary not party to release / 
deed is not bound thereby. 

A trust under S. 6 can lie revoked by the l*>ne- 

«cZVVr S ° n 0t S * 78 (a) - Trusts Act: (1933) 
Ch 126, Rcl. on. [Piss?] 

tnkei ? b >’ ,be beneficiary under tho 
™ S contingent can be transferred by 
ca on of S. 08 , 1 rusts Act, because tho right crea- 

mi-P r d °i r » * bc pollc,es is not in the nature of a 
me e right to sue: (’30) 17 A I R 1930 P C 17, 

P ' d Q . ° n - [P 138/0 

Since the beneficiary is capable of transferring 
, interest, he can also release it, the effect of the 
-fi ° re . ,cas ® bein 6 to put an end to the trust. 
”5® 1 1 ,® tn,st ,s P"t an end to, the assured bo- 
S" 1 ® 5 , tb< ? own « °f ‘he policies and tho moneys 
payable thereunder. But a beneficiary who was not 
a party to the release deed is not bound thereby. g. 

n , J [P 139a, 6] 

liafxiidccn Ahmed — for Appellant. 

O. K. Katnbiar and Short Bciccs & Co _ 

for Respondents. 

Judgment. — This appeal raises a ijues- 
tion of some importance touching the appli- 
cability of s. G, Married Women’s Property 
Act, to policies of life insurance effected in 
1905 by a Mahomedan on his own life for tho 
benofit of his children. Tho subject-matter 
of tho suit out of which this appeal arises 
relates to fivo policies being Nos. 05284 to 
G528S. 'I ho plaintifi is the father, defendants 
2 and 4 to 9 are his sons and defendants 10 
and li are his daughters. Policy No. G52S4 h 
was elfected for the henelit of defendant 2 , 

No. G5285 for the benefit of defendant 4. 

No. G528G for the benofit of defendant 8, 

No. G5287 for the benefit of one of his daugh¬ 
ters who is not a party to the suit and 
No. G52S8 for the benefit of defendant 10. 
.Defendant l is the Oriental Life Assurance 
Company with whom the policies wore 
efiectod. Defendant 3 is tho Official Assignee 
of Madras representing the estate of defen. 
dant 2. Tho suit is for a declaration that the 
plaintifi is the owner of the said policies and 
that none of the several defendants for whose 
benefit the policies were effected are entitled 


1942 


Enayatullah V. Jeelanee (Venkataramana Rao J.) Madras Iff 


a to claim a ny rights thereunder. Tho basis of 
the claim is that the Married Women’s Pro¬ 
perty Act does not apply to Mahomedans 
and therefore under s. C of the Act none of 
the children for whose benefit the plaintiff 
effected the policies will obtain any benefit 
thereunder; that even assuming they ob¬ 
tained such benefit, it was released or trans¬ 
ferred in favour of tho plaintiff in pursuance 
of a family arrangement by a release deed 
dated 3lst July 1935. Defendant l company 
has contended that tho policies were effected 
in Bombay and that the Married Women’s 
Property Act is not applicable to the policies 
in question as thoy were effected Ion" beforo 
b 1023. 

The contention on behalf of defendants 3 
and 4 was that under s. G, Married Women’s 
1 roperty Act, a trust was created in favour 
of the several beneficiaries for whose benefit 
the policies were effected, that there was no 
family arrangement, that the deed of release 
on which reliance was placed by tho plain, 
tiff could not put an end to the trust in their 
favour and therefore the plaintiff is not 
entitled to any declaration. The parties did 
not adduce any oral evidence and contented 
omsehes with filing certain documents. 

I he learned City Civil Judge came to the 
c conclusion that tho Married Women’s Pro 
perty Act apphed to the policies in question, 
that there was a family arrangement by 
which the parties surrendered their rights in 
favour of the plaintiff and tho trust was 
herefore put an end to. On these finding 
he gave a declaration in favour of the plain- 
tin. Defendant 4 has preferred this appeal. 
Defc-ndant i has filed a memorandum of 

JSrTW 0 ” 8 "J 19 !? 6 ft Contention that the Mar. 

to thl V ? " Properky Act not apply 

da, t T S T 31and thftt in any «vent defen- 

re lease a ,)arty to the deed of 

eltaso it would not bind him. The first 

d sT r W, i iC w arisCS for decision is whether 
f; G ‘ Marr,c d Women’s Property Act governs 

IpplSluht in f t,UeSt ; 0n - 37 y M,rd ?83> h 
X a r S -V Mllrrit,(1 Women’s Pro- 

bv a In.VI a ! >0l,Cy ° f iomrunce effected 
h> ^ Hindu male on his own life for the 

benefit of his wife and children came for 

du ision and it was held that S. G of the Act 

applied to the policy in question. This deci 

sion would govern a similar policy effected 

by a Muliomedan male. The Bombay High 

Court in 37 Bom 471- took a different view 

C (’ll) 1 A I K lull Mint 595: 20 I C 934: 37 Mad 
483: 25 M L J G5 (I’13), Balaniba v. Krisbiinyy®. 

2 - d.'J) 37 Bom 471: 19 I C 73G: 15 Bon. L B 320 
ohaukcr Viswanath v. Umalai Sadasbiv. 


on a claim made by a widow in respect of a 
policy effected by her husband for her bene- 6 
fit and it was held that as the Act of is:i 
did not apply (o Hindus, she could not claim 
the benefit of its provisions. This view was 
followed in 18 c w N 1335 : * and the learned 
Judges wore of the opinion that 

although S. 2 of the Act expressly provides that 
nothing in the Act applies to any married woman 
v-bo at the time of her marriage professed the 
Hmdu amongst other religions, o. whose husband 
at the time of such marriage professed that religion 
and does not expressly exempt their children from 
the operation of the Act, the intention of the Led-, 
lature taking the Act as a whole, is to exclude the 
children also from the benefits of S. G of the Act. 

They dissented from tho decision in 37 i 
Mad1 483. Apparently, in consequence of this 
conflict of views, the Married Women’s Pro. 
perty Act was amended in 1923 by an 
amending Act and the following proviso was 
introduced to s. G : 

Notwithstanding anything contained in S. 2 the 

n /. sub ' 3 - 0) shall apply |„ the case or 
any policy of insurance such as is referred to therein 
vsb.ch is effected by any Hindu, Mohan.edan, Sikh 
or Jain in Madras, after the 31st day of December 
1913 or in any other part of British India after tho 
1st day of April 1923. 

After this amending Act came into force, 
the question of the applicability of the Act 
to lifo policies effected before 1913 came up 3 
for consideration in our High Court, and it 
was contended beforo Venkatosuhba Kao and 
Madhavan Na.r JJ. (52 Mad 93G 1 ) who wero 
ealing with the matter that the amendment 
o s. 6 introduced by the Amending Act of 
1J23 clearly implied that the Full Bench 
decision was wrong. Tho contention was that 
as the proviso says : 

f 0visi ° ns of sub-s. (1) shall apply in the 

5'S‘ Ch IS t efl€cte<1 b * an >' Hindu, Mabo- 
Dumber ioi3. 0r Madras a,tc ‘ tLc iu ‘ 

It indicates that the Act would not apply u 
to a policy effected before that date. This 
contention was repelled and tho learned 
Judges held that the Full Bench decision 
governed the caso and that all tho policies 
effected before 1923 would he governed by 
the Act of 1S7 1 113 it stood before tho amend- 
mont. Subsequent to this decision a question 
arose with reference to a claim made by a 
widow of a Hindu male on a policy effected 
m Calcutta by her husband for her benefit 
and the learned Judges, the Chief Justice ' 

3. CIS) 2 A 1 It 1915 Cal 9 : 25 i C23G : 20 C 1,1 
•H: IS C \V N 1335, Ishiini I)a$i v Gnnni pi i 

4. C29) 1G A I It 1929 Mad 825 : l^l7c 9G V> 

Mad 93G: 57 M L J 793. Bama Rao v. Kristnamint 
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a ami Bardswell .T. in G5M L J 455 s made the 
following observations : 

The point to be considered by us here is, where 
was this policy of insurance eflected ? If it was 
effected in Madras, then a trust has been created in 
favour of the assured’s wife and the policy money 
has to be paid to the Official Trustee of Madras ; 
and that is by reason of S. 6, Married Women’s 
Property Act. If, on the other hand, the policy was 
eflected in Calcutta.it having been eflected in 1919, 
that is to say, before 1923, there is no trust and 
letters of administration will have to be taken out 
by the widow of the assured for the purpose of ob¬ 
taining the policy money. 

Neither the Full Bench decision in 37 Mad 
4S3 1 nor the decision in 52 Mad 93G 4 was 
noticed and considered. So far as this High 
b Court is concerned, the Full Bench decision 
in 37 Mad 4S3 1 is a clear authority for the 
position that S. G, Married Women's Pro¬ 
perty Act, would govern a policy effected by 
a Mahomedan malo for the benefit of his 
children. No doubt it may be contended, as 
it was contended in 52 Mad 93G 4 that the 
mention of date ‘‘December 1913” in the pro¬ 
viso introduced by the Amending Act was 
made with reference to the Full Bench deci¬ 
sion in 37 Mad 483* and it was the intention 
of the Legislature to make it plain that 
having regard to the interpretation placed 
on S. G in 37 Mad 483* all policies effected 
c after 1913 should bo governed by the Act 
though the Act was passed in April 1923. But 
the proviso cannot be construed as a declara¬ 
tory enactment declaring what the previous 
law was and therefore from the positive 
nature of the enactment that from a parti- 
c-nlar date the Act should apply, it does not 
arise by necessary implication that the Act 
would not apply to a policy effected beforo 
that date. Whatever it is, so long as the Full 
Bench decision in 37 Mad 483* stands, it must 
be treated as the governing law so far as our 
Court is concerned. If s. G of the Act were 
to apply there can be no doubt that a trust 
was created in favour of the several defeu- 
<l dants for whose benefit the suit policies were 
effected though the interest taken by them 
was contingent. Tomlin J. in dealing with 
a similar policy in (192G) ch 18° at page 53 
observed thus : 

It is true it is expressed to be for the benefit of 
liia wife in a certain event only, but tho fact that 
the benefit is of a limited or contingent character 
doc.- not prevent it from being a benefit within tho 
meaning of this Act. I think therefore that tho 
policy creates a trust in favour of the wife, but only 
in tbe terms of tho trust. 

5. (’33) 20 A I It 1933 Mad 7C4 : 145 I C 90s ; 65 
M L .1 155, National Insurance Co. Ltd., Calcutta 
v. Seethammal. 

6. (1920) 1920 Cli 18: 95 L J Ch 195 : 1920 W C A 
I Itep 1 :135 LT 374, Fleetwood’s Policy In re. 


The next question is what is the effect of ( 
the family arrangement and the consequent 
execution of the releaso deed by the defen¬ 
dants who executed it. It is contended before 
me that such a release is invalid and inope- 
rative having regard to the express language 
of s. G of the Act which says that so long as 
the object of the trust remains it can never 
become the property of the plaintiff - . It is 
contended that the expression ‘‘object” in 
tho section means the beneficiary and so 
long as the beneficiary is alive, it must be 
taken that the object of tho trust remains. 
This section is borrowed from the provisions 
of the English Act (S. 10 , Married Women's 
Property Act, 1870) and there is a conflict in / 
English law as to what the expression ‘object’ 
means. According to one view tho expres¬ 
sion object’ means beneficiary; according to 
another view, it means purpose : vide (1930) 2 
Ch 37" and (1933) Ch 12G. S 6 It seoms to me that 
it is not necessary to deal with this conflict 
in the view I am taking of tho effect of the 
deed of release. Section G, Married Women's 
Property Act, provides that tho policy money 
should not form part of the estate of the 
insured only so long as tho object of the trust 
remains. But if the jierformance of tho trust 
becomes impossible or the trust fails or other¬ 
wise is satisfied or comes to an end, tho policy ■; 
money will form part of the estate of tho 
insured. In (1933) Ch l2G s atp. i39Romer L. J. 
in construing S. 11, Married Women's Pro¬ 
perty Act, 1882—corresponding to s. G of tho 
Indian Act — observed that tho proviso 
meant that 

tho policy moneys shall not form part of tho estate 
of the insured or be subject to his or her dobts 
until the trusts have como to an end. 


Therefore the trust can como to an end by 
revocation of it. Section 78 (a), Trusts Act, 
provides that a trust can bo revoked where 
all tho beneficiaries are competent to con¬ 
tract by their consent. It was therefore per- h 
fectly competent to tho several defendants to 
rovoko the trust created by tho policies in 
their favour. Under S. 59, Trusts Act, it is 
also clear that it is competent for a bene¬ 
ficiary to transfer his interest. The interest 
taken by tho several defendants under tho 
policies though contingent can bo transfer¬ 
red hecauso tho right created under tho 
policies is not in the nature of a mere right 


7. (1930) 2 Ch 37 : 99 L I Ch 241 : 143 L T 329 : 
(1929-30) LACK 173, In re Collier. 


8. (1933) 1933 Ch 120 : 102 L J Cl. 
W C A I llep 164 : 148 L T 101 : 49 
Cousins v. Sun Life Assurance Society. 


114 : 1933 
T L R 12, 
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a to sue: vide 8 Rang 8. ,J If the beneficiary is 
capable of transferring his interest, ho can 
also release it. The effect of the deed of 
release therefore is to put an end to the trust. 
Once the trust is put an end to, the plaintiff 
becomes the owner of the policies and the 
moneys payable thereunder. Defendant i 
was a party to the deed of release and ho 
was competent to contract on that date. On 
his own admission the deed of release was 
executed on account of the family arrange¬ 
ment by which the plaintiff settled his own 
property on his children. I would therefore 
dismiss the appeal of defendant I with costs, 
one set to be shared between respondents I 
and 2 . In regard to the memorandum of 
objections, it must bo noticed that defendant 2 
was not a party to the release deed. The 
finding of the learned City Civil Judge as to 
the existence of the family arrangement was 
based on the admission made in the deed of 
release and as defendant 2 was not a party 
to it, it will not be open to the Court to 
bind him by the said document. Therefore 
the declaration so far as defendant 2 is con¬ 
cerned must be sot aside. The memorandum 
of objections is allowed only so far as defen¬ 
dant 2 is concerned. I may point out that 
defendant l company stated before the learn, 
c ed City Civil Judge that they did not dispute 
the jurisdiction of the Court to deal with the 
case and before me too, the question of juris¬ 
diction was not raised. As defendant l com¬ 
pany have partly failed and partly succeeded, 

I direct the company to bear their own costs 
in the memorandum of objections. 

CR.K./g.N. _ Order accordingly. 

V’sSVl V C 17 : 121 IC225 : 8 Rang 

8 . 57 I A 10 (I C), Mayait v. Official Assignee. 8 
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Leach C. J. and 

d Venkataramana Rao J. 

Messrs. Sha. Moolchand Kesarimull by 
lts partner Mila Lai _ Appellant 

V. 

JWs Associated Agencies, F irm of 
Met chants — Respondent. 

Appeal No. 22 of 1010, Decided on om * 

1011, against judgment and decree of Gentle f P V 
C. S, No. 215 ol 1939, D/. 30tb 1910. ' 

(a) Contract — C. I. F. contract — Effects of 

!!*!!* - B "« h - Concision ol comroC 
Validity — Test — Contract partly typed and 
partly printed _ A agreeing to purchase and B 
agreeing to sell 60 bottles of quicksilver to be 
imported from Italy, half quantity to be shipped 
in July 1939 and remaining half in August 1939 
— Typed portion mentioning terms as “Docu- 


Madras lo 






ment against sight payment” — Printed portion 
providing that on arrival of steamer by which e 
goods were shipped indentor should take up 
documents which would be delivered against 
payment only —On receipt of bill of lading and 
other documents relating to first consignment D 
presenting same to .1 and on A's refusal to pay 
for same cancelling whole contract and refusing 
to give delivery ot second consignment when 
received — Contract held lawfully cancelled by 

^ —. A held not entitled to delivery of second 
consignment. 

The tender of (be go...Is under 1 C. I. F. contract 
is effected by the tender of the bill of ladin- and 
accompanied in cn<e the goods have been lost in 
transit, by the policy of marine insurance-, which it 
seller's duty to take out for the protection of 
the buyer. In the absence of any stipulation with 
regard to the time for payment, the payment must , 
he made when the bill of lading and other neces- ' 
fiary shipping documents are presented to the hover 
provided; of course, that the goods have been ship- 
ped within the stipulated period and the documents 
are presented at a reasonable time. [1> Mid, <■] 

Under u contract which was partly typewritten 
and partly printed in u form commonly used In Ii 
a turn of merchants, A agreed to buy and B agreed 
to sell 60 bottles of quicksilver to be obtained from 
Italy and it was stipulated that there should be a 
shipment of half the quantity in July and half in 
August 1939. The typewritten portion of the docu¬ 
ment included tbeso terms : "Price : $16.12-0 per 
steel bottle, c. i. f. Madras. Terms : Document 
against sight payment.” The document also con¬ 
tained a printed clause that "on arrival of the 
steamer by which the goods have been shipped, the 
indentor shall take up the documents. The docu- a 
ments shall be delivered against payment only.” It 
was contended by A that the printed clause "avc 
him liberty to refuse to pay until the goods "had 
actually arrived in Madras and that he was not 
iS? 1 ® W for cacfi consignment ns soon us the 

bill of lading and the other shipping documents 
were presented to him, irrespective of the arrival of 

«°T| 3 - ■ rhe comprising first consignment 

arriv^ 7 m'S 1 ^ f , r0,n Ita, y- but the ship never 
arrived in Madras duo to outbreak of the war. On 

receipt of the relevant shipping documents with 

regard to the first consignment B forwarded the 

same to A on 23rd August and on his failure to pay 

the amount due wrote to A on 8th September 1939 

demanding payment within 21 hours and inform- 

ing bun that on bis failure to comply with the 

<lcman<i f the contract would stand cancelled and he 

would be held responsible for the damages which /, 

nnght be incurred as the result of his non-com- 

phance with the demand. This letter brought a 

*ep y from A in which lie stated that ho would 

make arrangements for payment to the bank as 

soon as the steamer had arrived in port. When 

second consignment arrived on 19th September 1939 

A wrote to B claiming that delivery should be given* 

to him, but B refused to do so on the ground'that 

the contract had been cancelled by reason of [\ 

breach in respect of the first consignment : * 

There < ^lwl' ,l ‘ U) r° T*" 1 ", 1 . R C ‘ L F - contract, 

I hue being a direct conlhct between the typed 

portion and the printed portion, the typed portion 

prevailed and entitled/; to present the bill of Jading 

and other documents to A when he did and that 

the presentation required A to pay then and there 

or the goods represented by the documents. A Imv- 

»ng refused to pay the price of the goods comprised 



a 


b 


C 


d 
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in the first consignment when the documents were 
presented and payment demanded broke the con- 
tract and therefore could have no claim in respect 
of that consignment. [P 141c; P 142c.rf.e] 

(2) In deciding whether there had been a re¬ 
pudiation of the contract, regard must be had first, 
to the ratio quantitatively which the breach bears 
to the contract as a whole, and secondly the degree 
of probability or improbability that the breach 
will be repeated. Since the reason given by A for 
refusing the first consignment was a breach which 
/> might well expect to be repeated with regard to 
the second half of the consignment and the breach 
which took place when A refused to pay for the 
first consignment was a refusal to perform the con¬ 
tract to the extent of one-half, the contract was 
lawfully cancelled by D nud consequently A had no 
claim to the goods which comprised the second con¬ 
signment : (1934) 1 K B 148 and (1S82) 50 L J Q B 
529, Itcl. on; (1884) 9 A C 434, Disting. * 

(b) Contract—Construction — Contract partly 
typed and partly printed — If both portions can 
be read togethereffect must be given to all pro¬ 
visions — Printed portion not reconcilable with 
typed one — Typed portion must prevail. 


If the typewritten and the printed portions of a 
contract can be read together, effect must, of course, 
be given to all the provisions, but if the printed 
portion cannot be reconciled with the typewritten 
portion the typewritten portion must prevail: (1803) 
4 East 130; (1864) 33 LJQB 97; (1893) A C 351; 
30 Bom 1 and (’28) 15 AIR 1928 Bom 170, Del.on. 

(I* 141c) 

(c) Deed—Construction — Intention must be 
gathered from words used — Surrounding cir¬ 
cumstances are not to be ignored. 


The intention of the pnrties to a document must 
be gathered from the words used, but, in deciding 
what was the intention the Court is not called upon 
to ignore the surrounding circumstances. (B 142n) 

K. Itajah Ayyar, K. S. Baja Gopalacharrar 
and P. V. Snbramaniam — for Appellant. 

T. A. Bangachari — for Respondent. 

Leach C. J. —The appellant sued on the 
original side of this Court to recover a sum 
of Rs. 7920 claimed ns damages for breach of 
contract. The appellant also asked for an 
order directing specific performance of part 
of the contract and put bis claim for 
damages here in the alternative. The nature 
of tho contract, however, precludes any 
decree for specific performance being grant- 
cd and the claim for damages alone calls for 
consideration. Gentle J., who tried the suit 
came to the conclusion that there lmd been 
no breach of the contract by tho rosj>ondcnts, 
but the appellant himself had broken it. Tho 
contract is partly typewritten and partly 
printed, and is dated 5th July 1939. A print¬ 
ed form commonly used by the respondents, 
who are a firm of merchants, carrying on 
business in Madras was used, hut the main 
provisions were inserted by means of a type¬ 
writer at the beginning of the document. 
By the typewritten portion, the appellant 
agreed to buy and the respondents agreed 


to sell GO bottles of quicksilver, each bottle 
to contain 34’5 kilograms net. The quick- ' 
silver had to be obtained from Italy and it 
was stipulated that there should be a ship¬ 
ment of half the quantity in July and half in 
August 1939. The typewritten portion of the 
document includes these terms : 

Brice.—£16-12-0 per steel bottle, C. I. F. Madras. 

lerms—Document against sight payment. 

It is a C. I. F. contract and if the docu¬ 
ment had stopped at the end of the type¬ 
written portion there could be no doubt 
that the appellant would have made himself 
liable to pay for each consignment as soon 
as tho bill of lading and the other shipping 
documents were presented to him, irrespec- J 
tive of the arrival of tho goods. Mr. Rajah 
Iyer on behalf of the appellant has rightly 
conceded this, but lie relies on the following 
statement in para. 3 of the printed conditions: 

On arrival of the steamer by which the goods 
have been shipped, the indentor shall take up the 
documents. The documents shall be delivered 
against payment only. 

He says that this clause gave him liberty 
to refuse to pay until the goods had actually 
arrived in Madras. Tho case for the respon¬ 
dents is that the printed clause is in direct 
conllict with the typewritten portion of the 
document and that tho typewritten portion 
must prevail. The goods comprising tho first g 
consignment were duly shipped from Italy, 
hut the ship never arrived in Madras. Tho 
goods were placed on board a German vessel 
and was at sea when the presont war broko 
out on 3rd September 1939. Tho vessel was 
apparently in the vicinity of Mormagao in 
Portugese territory on the out-break of hosti¬ 
lities and sought refugo there. Tho August 
portion of the contract was duly shipped on 
a Dutch vessel and arrived in Madras on 
19th September 1939. On 18 th August 1939 
the respondents wroto to tho appellant in¬ 
forming him that they had received tho 
relevant shipping documents with regard to 
tho first consignment and they would ho 
sending their invoice for the amount due in 
respect of tho goods in the course of tho 
week. The invoico and tho relative shipping 
documents were forwarded to the appellant 
tho next day and on 23rd August the respon¬ 
dents wroto to the appellant enclosing a 
copy of the invoico which had been certi¬ 
fied by the customs and asked him to pay 
tho amount into tho Eastern Bank Ltd., 
Madras. On the same day, tho manager of 
the Eastern Bank Ltd., wrote to the appel¬ 
lant informing him that he had received 
instructions to collect tho amount and re¬ 
quested him to make arrangements for pay- 



1942 Moolchand Kesarimull v. Associ 

a men t. The appellant took no notice of these 
communications. On sth September 1939 . 
the respondents wrote to him demanding 
payment within 24 hours and informing him 
that on his failure to comply with the 
demand, the contract would stand cancelled 
and he would be hold responsible for the 
damages which might be incurred as the re- 
suit of his non-compliance with the demand. 
This letter brought a reply from the appel¬ 
lant two days later, in which ho stated that 
he would make arrangements for payment 
to the bank as soon as the steamer had ar- 
ii\ed in port. Ho did not challenge the 
validity of the respondents’ demand for im- 
* mediate payment. 

When the second consignment arrived on 
19th September 1939 the appellant, through 
an advocate, wrote to the respondents claim¬ 
ing that delivery should bo given to him, 
but the respondents refused to do so on the 
ground that the contract had been cancelled 
bj reason of the appellant’s breach in res¬ 
pect of the first consignment. Thereupon the 
appellant filed this suit. He maintained that 
lie was fully justified in refusing to pay for 
the first consignment until the ship carrying 
the goods had reached Madras, and that as 
there had been no breach of contract on his 
c l mrt he was entitled to delivery of the "oods 
which had been consigned in August* and 

1. ad arrived here in September. He also 
averred that even if there had been a breach 
of the agreement on his part, the breach 
was not of a nature which warranted the 
resjondents cancelling the contract, and 
therefore he was entitled in law to delivery 
oi the second consignment. The learned 
Judge decided against the appellant on all 
his contentions. 

co "‘™ et is * C. I. P. contract, who. 

‘ 18 t0 construed in the way tho ap. 
Kllnnt would have it construed or in the 
i respondents way. The effects of n C I F 

Kennedy ’“l 'l'"-' in tho i“<>g™"t oi 

issu o“r^ i Lo i 3 ’ 

o tt f t,, 1 hu. ia “ £ 

Of the bill of lading and accompanied, in case 

the goods have been lost in transit, by the 

po icy of marine msuranco, which it is the 

seller s «luty to take out for the protection 

of the buye r. As the result of the decision 

Co 1 K B Bidde " 

2. (1912) 1912 A C 18: 81 L J K B 42- im r m 

: ‘j. Wf?'' £. as 55: \f Asp M C 80: 5(5 S J SoT 
- ILK 42, Clemons Horst Co. v. Biddc-ll Bros. 


ated Agencies (Leach C.J.) Madras 141 

in (1911) l k B 931 1 it is now settled law that 
m the absence of any stipulation with regard C 
to the time for payment, tho payment must 
be made when the bill of lading and other 
necessary shipping documents are presented 
to the buyer, provided, of course, that tho 
goods have been shipped within the stipu- 
lated period and the documents are present 
ed at a reasonable time. If the typewritten 
and printed portions of the contract can bo 
read together, effect must, of course, bo 
given to all the provisions but if the printed 
portion cannot be reconciled with the type- 
written portion the typewritten portion 
must prevail : see (i8C4) 38 L J Q B 97 a and 
11893) A C 351.* In (1893) a c 351 , 4 the House / 
of Lords had to construe a charter party 

and in his judgment in this case Lord 
Herschell said : 

which er «rfn.! ral 7 rds are , used in a P rinted 

which are obviously intended to apply so far as 
they are applicable, to the circumstances of a pur- 

IrnSr T? traCt - wb, ? h t ,art ‘cular contract is to be 
embodied in or introduced into that printed form 

1 limit you arc justified in looking at the main 

object and intent of the contract and in limiting 

and intent . W ° rdS ,Wcd ’ bavin ° in vicw tbat objec5 

Lord Halsbury agreed and in so doing 
laid stress on the principle stated by Lord 
Ellen bo rough in (1S03) 4 East 130 5 at p. 135 
where Lord Ellenhorough said : <j 

ihe words superadded in writing (subject indeed 
always to be governed in point of construction by 
the language and terms with which they areaccoi/ 
pamed), arc entitled nevertheless, if there shouTd 

htc ?Hhe whole e t d T bt U! ’° n tllC 8cnse and mean- 
to then thin t; H 6,1 R, ; cator offect attributed 
the !vr M» b > tbe pr,nted ' v °rds, inasmuch as 
the written words are the immediate lam-unse and 

expression of e ?i J 7 tb ° partics themselves for the 

are a general f^rSdi t'y "mSed 11 equ'ai'ly^tn"tbelr 

Tho same principle has been accepted in 
India: sec so Bom l" and so Bom l r ns. 7 

lerefore cl. ( 3 ) of the printed terms of this 
contract must he given offect to if this can h 
be done without doing violence to tho type¬ 
written portion, but not otherwise. Before 
turning to examine in detail the two por¬ 
tions of the document, I would mention that 
tins contract was entered into at a time 

3. (1864) 33 L J Q B 97 : 4 BA S G80 • 129 R R 

890. Guram v. Tyril. J 11 K 

4. (1893) 1893 A C 351 : 62 L J Q B 466 • 1 R 103 • 

69 LT 1:7 Asp M C 366, Glynn v. Mareeston A Co 

5. (1803)4 East 130: 1 E«p246 : 7 R 1{ 535, Robert- 
son v. rrench. 

6 r, ( T/ 7°. U ° n \ 1 : 6 Bom L I{ 948 - Paul Boir v. 
C/liotilal Juvenilis. 

7. (’ 28 ) 15 AIR 1928 Bom 170 : 109 I C 470 • 30 

feji'/cT- U ° hmM K * sbta *“ 1 ' 
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a "'lien war clouds were gathering. The goods 
had to be obtained from Italy, a direction 
from which some of the war clouds were 
coming. The printed form represented the 
usual conditions on which the respondents 
did business in normal times. Therefore it 
can be well understood that in entering into 
the contract the sellers insisted that the 
buyer should pay the price as soon as the 
bill of lading and other relevant documents 
were presented to him. The intention of the 
parties must be gathered from the words 
used, but in deciding what was the intention 
the Court is not called upon to ignore the 
surrounding circumstances. 
b I have already indicated that in my 
opinion the typewritten portion of the docu¬ 
ment if read alone entitled the respondents 
to present the bill of lading and other docu¬ 
ments to the appellants when they did and 
that the presentation required him to pay 
then and there for the goods represented by 
the documents. Reading the typewritten 
Portion in conjunction with the printed por¬ 
tion I am of opinion that there is a direct 
conflict. The expression “at sight" means on 
demand, and therefore the words “docu¬ 
ments against sight payment” can only 
mean that the appellant was to pay when 
c the documents were presented to him. The 
printed portion relied upon by the appellant 
stipulates that the appellant should only be 
required to pay after the arrival of tho 
steamer in Madras. Mr. Rajah Iyer has 
suggested that the two portions can be recon¬ 
ciled by reading them as embodying these 
conditions : (l) the appellant should not be 
required to pay until the goods arrived; ( 2 ) 
after arrival the appellant should pay as 
soon ns tho shipping documents were pre- 
sented to him. I cannot accept this con¬ 
struction. In the typewritten portion of the 
document, which is the governing portion, 

^ there is an unqualified statement to tho 
effect that goods must bo paid for at sight, 
that is whenever the shipping documents 
wore presented. The subsequent printed con¬ 
dition is a negation of this condition. The 
learned Judge has read the contract in this 
way and I am in full agreement with what 
he has said. The parties could, of course, 
have contracted that payment should not 
be demanded until after the arrival of the 
. goods, but this they have not done, and no 
doubt the war clouds were responsible for 
the respondents refusing to do business in 
these goods on the condition to be found in 
cl. (3) of their printed form. The appellant 
having refused to pay the price of the goods 


comprised in the first consignment when the 
documents were presented to him and pay¬ 
ment demanded means that he broke the 
contract and therefore can have no claim in 
respect of that consignment. 

It remains to decide whether the appellant 
had the right of demanding that delivery 
should be made of the goods consigned in 
August 1939. In (1934) 1 K B 148 s Lord He wart 
C. J. in delivering the judgment of the Court 
of Appeal pointed out that in deciding whe¬ 
ther there has been a repudiation of the 
contract, regard must be had first, to the 
ratio quantitatively which the breach bears 
to the contract as a whole, and secondly the 
degree of probability or improbability' that / 
the breach will be related. In the present 
case Gentle J. considered that the reasons 
given by the appellant for refusing tho first 
consignment was a breach which the respon¬ 
dents might well expect to be repeated with 
regard to the second half of tho consignment 
and I see no reason for dissent from this 
opinion. The first consideration referred to 
by Lord Hewart C. J. also applies here. The 
breach which took place when the appellant 
refused to pay for the first consignment was 
a refusal to perform tho contract to the 
extent of one half. When there is a contract 
for the sale of goods to bo delivered in two g 
instalments and the buyer wrongly refuses 
to take delivery of tho first instalment the 
breach of contract is so extensive that tho 
seller is entitled to cancel the contract and 
bo compensated for any loss suffered by him. 

In (1882) so L J Q B 529 <J tho Court of Appeal 
held that a seller was entitled to cancel a 
contract when tho buyer had refused to take 
delivery of goods representing one-third of 
the total sold under tho contract. The con¬ 
siderations which applied in (1884) 9 A C 434 1 ' 1 
do not arise hero, but (18S2) 50 L J Q B 520'' 
has direct bearing. I hold that the contract 
was lawfully cancelled by tho respondents ^ 
and consequently tho appellant had no claim 
to the goods which comprised the second 
consignment. For these reasons I would dis¬ 
miss the appeal with costs. I also consider 
that there should be a certificate for two 
counsel. 

Yenkataramana Rao J.— I agree with 
my Lord the Chief Justico that tho view ol 

8 . (1934) 1KB 148 : 103 -L .1 K B 513 : 150 L T 
G9 : 39 Com Cns 89 : 50 T L B 58, Maple Flock Co. 
v. Universal Furniture Products (Wembley), Ltd. 

9. (1882) 50 L J Q B 529 : 7 Q B D 92 : 45 L T 
202 : 29 W R 830, llonck v. Muller. 

10. (1884) 9 A C 434 : 53 L J Q B 497 : 51 L T 
637 : 32 W R 989, Mersey Steal A Iron Co., Ltd. 
v. Naylor, Benzon A Co. 
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a Gentle J. on both the points is correct nnd 
the appeal should he dismissed with costs. 

C.R.K./g.n. Appeal dismissed. 
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Wadsworth and Patanjali Sastri JJ. 

Sri Chitturi Narayanamma—Appellant 

v. 

Vankina Venkatachalam and another 

— Respondents. 

Appeal No. 71 of 1939, Decided on 2nd September 
1941, against decree of Sub-Judge, Ellore, D/- 31st 
August 1938. 


(a) Madras Agriculturists Relief Act (4 of 
b 1938), Ss. 3 (v), 8 Expl.—Creditor does not in¬ 
clude person beneficially entitled to amount lent. 

The definition of the word ‘creditor’ in S. 3 (v) 
though it expressly includes the creditor’s heirs, 
legal representatives and assigns, does not include 
the person beneficially entitled to the amount lent. 
Therefore where a debt in favour of A is discharged 
by a debt in favour of B, it will not be open to the 
debtor to let in evidence to show that the money 
which he owes to B is really the money of A so as 
to bring into force the explanation to S. 8: (’41) 28 
AIR 1941 Mad 321, Ref. (P143j; P \Uf,g,h] 

(b) Madras Agriculturists Relief Act (4 of 
1938), S. 8 Expl. — Promissory notes executed 
by father — The debts allotted to son on parti¬ 
tion and son executing fresh document — Son 
cannot claim to scale down debts. 


Where certain promissory notes have been execu¬ 
ted by a father andthedebts thereunderaroallotted 
to the son on partition and the son executes fresh 
document, the son cannot claim to scale down the 
debts : (’41) 28 A I R 1941 Mad GG3, Rcl. on: (’41) 
28 A I It 1941 Mad 356, Expl., and Disting. 

AT,, t p 144c] 

A. Lakshmayya — for Appellant. 

V. Govindarajachari — tor Respondents. 


Wadsworth J. — The plaintiff appeal 
against the reduction of her claim on the hasi 
of a defence under Madras Act, *i of 193 S. Tb 
suit was on a mortgage (Ex. A) dated lot! 
January 1931 executed by defendant l i 
favour of the plaintiff for the sum of Rupee 

d 20 ’ 000 ' , The mortgage deed recites four previ 
ous debts the discharge of which provide) 
the consideration for the document. They ar 
as follows: (l) Ex. B, a promissory note fo 
R 9 3000 dated 18th August 1928 executed b; 
defendant 1 s father in favour of p w 4 thi 
husband of the plaintiff; ( 2 ) Ex. D , a promis 
sory note for Rs. 2025 dated 30th Septernbe 
1929 between the same parties, i. 0 ., dofen 
dant 1 s father and the plaintiff’s husband 
(3) Ex. C, a promissory note for rs. 5429 . 5.1 
executed on 11 th February 1930 by defendant 
himself in favour of the plaintiff's husband 
This promissory note recites the discharge o 
an earlier promissory note debt incurred hj 
defendant l’s father, which debt had been al 


lotted to defendant l in the division effected 
between him and his father; ( 4 ) Ex. E, a pro. 
missory note for Rs. 0000 executed on 18th 
August 1928 by defendant l's father in favour 
of the plaintiff herself. The learned Sub¬ 
ordinate Judge went at some length into the 
evidence whether the plaintiff was really a 
benamidar for her husband and whether the 
monies advanced to defendant l's father, 
which debts become consolidated in the suit 
mortgage, were the monies of the plaintiff 
herself or those of her husband. At the time 
when this case was decided, the Courts had 
not the benefit of the decisions which have 
helped to elucidate Act 1 of 1933 and it was 
not realised that in order to claim the bene- / 
fit of the explanation to s. S, there must ho 
a substantial identity of both parties to the 
debt, with the parties to the prior debts of 
which it is alleged to he a renewal. 

We held in 1 l R ( 1911 ) Mad 24S 1 that 
when there was a mortgage debt which was 
claimed to be a reuowal of an antecedent 
promissory note debt in favour of a different 
person, it was not open to the petitioner to 
contend that the creditor under the promis. 
s°ry note was somo one other than the 
promisee whoso name appears iu the note. 
That conclusion was based upon the provi- 
sions of the Negotiable Instruments Act, 9 
hut we )>oint out incidentally that the defi¬ 
nition of the word ‘creditor’ in S. 3 (v) of 
Act 4 of 1938, though it expressly includes 
the creditor’s heirs, legal representatives and 
assigns, does not include the person benefi¬ 
cially entitled to the amount lent. In ( 1941 ) 1 

il L j 773" we had to deal with the position 
where a joint family owed a debt and at 
the partition of the family this debt was 
allotted to one of the former coparceners 
who executed a fresh document in favour of 
tho creditor. We hold that the contract 
executed by the individual debtor in substi¬ 
tution for the earlier debt owed by the joint 
family was not a debt renewed or included 
in a fresh document in favour of the same 
creditor, holding tho view that there must 
ho a substantial identity of the debtor as well 
as tho creditor. We have, of course, held that 
where there is a joint family debt for which 
one coparcener has signed, which is renewed 
by another joint family dolt for which a 
different coparcener signs, there is a sub- 

1 . (’41) 2H_A I R 1941 Mad 321 : 195 I C 776 • 1LR 
(1941) Mad 218 : (1940) 2 M L J 664, Varada- 
rajam v. Krishnamurtlii. 

2. (*4I) 28 AIR 1911 Mad GG3 : IDG I C 171 : 
(1911) 1 M L .T 773. Karuppanna Goumlun v. 
Marutba Pillui. 
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a stantial identity of the debtor sufficient to 
satisfy the criterion which we have laid 
down. In one case, (1941) l m L J 39, 3 we had 
to deal with the rather peculiar circum¬ 
stances of a debt duo by a joint family con¬ 
sisting of four brothers, one of whom executed 
a release deed and went out of the family 
whereafter the other three brothers, who 
continued to form the joint family, renewed 
the debt in their own names. We held in the 
special circumstances of the case that there 
continued to be a debt due by the same 
family as that which had originally incurred 
the debt. 

I Now, applying these decisions to the facts 
of the present case, the four debts superseded 
by Ex. A may be classified as follows. Those 
evidenced by Exs. B and D are debts in which 
neither of the parties is a party to the suit 
debt, the debtor being the father of defen¬ 
dant l and tho creditor being the husband 
of the plaintiff. In each of the two transac¬ 
tions evidenced by Exs. C and E there is one 
party common to Ex. A though the other 
party is different. In Ex. C the debtor is 
defendant 1 himself but the creditor is tho 
plaintiff’s husband, while in Ex. E tho debtor 
is defendant l’s father and the creditor is the 

c plaintiff herself. It seems clear from the 
recitals in Ex. C that there was a regular 
partition between defendant l and his father, 
the date of which must have been some time 
between September 1929 and February 1930 
judging from tho recitals in Exs. D and c. 
It follows that there is a different debtor in 
each of tho antecedent debts evidenced by 
Exs. B, I) and E and on tho strength of our 
decisions defendant l cannot claim to scale 
down the suit debt with reference to ante- 
cedent debts of the joint family allotted to 
him at the partition in respect of which he 
lias executed fresh documents. 

d With reference to Ex. c, the debtor is tho 
same. Tho promisee under Ex.C is the plain¬ 
tiff’s husband, whereas under the later mort- 
gage the creditor in tho document is the 
plaintiff herself. But it was found by the 
lower Court that the plaintiff took this mort¬ 
gage as a benamidar for her husband. In the 
view we take of the law it is unnecessary for 
ns to decide whether the lower Court’s de¬ 
cision on the facts is correct or not. We are 
unable to accept the view that the debtor 
can scale down tho debt under Ex. A on tho 
basis that tho real creditor under Ex. a is 
the promisee under tho earlier note Ex. c. 

3. (Ml) 28 AIR 1941 Mnd 350 : (1941) 1 M L J 39 
Itnnmsubbior v. linma Iyer. 


Out- decisions have already gone so far as to 
make it impossible for the debtor to contend ' 
that the promisee under Ex. c is a benami¬ 
dar for the later mortgagee. But we have not 
so far held in a case where the debt is neither 
due under a negotiable instrument nor under 
a decree, that the plea of benami cannot be 
called in aid in order to establish the identity 
of the creditor under the later debt with tho 
creditor under the earlier debt. The obser¬ 
vation already referred to at p. 254 in I L R 
(1941) Mad 248 1 does contain an indication of 
the view which we are now setting forth. 
When wo have to decide whether one creditor 
is the same person as another creditor, we 
are entitled to look to the definition in tho / 
Act and when that definition expressly in¬ 
cludes heirs, legal representatives and as¬ 
signs, there is much to be said for the view 
that the non-mention of beneficiaries must 
justify an inference that they are not in- 
eluded in the definition of “creditor.” Ordi¬ 
narily speaking, when we speak of a creditor, 
we mean the person with whom the debtor 
has contracted and to whom he looks for his 
discharge; we do not mean tho person to 
whom the money will eventually go after it 
has been collected. In order to justify the 
interpretation of the term “creditor” as in¬ 
cluding a beneficiary who will eventually be j 
entitled to tho proceeds of the debt, there 
ought to be some express indication in tho 
enactment which we do not find. 

On the other hand, tho explanation to S. S 
seems clearly to indicate that wo must look 
to tho document ordinarily to find out who 
is the creditor. The words “where a debt has 
been renewed or included in a fresh docu- 
ment in favour of the same creditor” do 
seem to indicate that in order to ascertain 
whether tho latter creditor is the same as 
tho earlier creditor, wo must look to tho 
writing. No doubt in the special case of one 
creditor who can bo shown to bo an assign h 
or a legal representative or a heir of tho pro- 
vious creditor, the Act comos to the debtor's 
aid and, provided he can prove that this 
relationship oxists between tho two, tho 
identity of tho creditors will be established. 

But ordinarily speaking, when wo havo a 
debt in favour of A discharged by a debt in 
favour of B, it will not in our opinion bo 
open to tho debtor to lot in evidence to show 
that tho money which he owes to B is really 
tho money of A so as to bring into force tho 
explanation to S. 8. It follows therefore that 
tho lower Court was wrong in scaling down 
tho debt under Ex. A on the basis that it 
was a renewal of previous debts between the 
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^ same parties. The debt under Ex. a was con- 
traded in January 1931. It therefore falls 
under cl. (l) of S. 8 and the plaintiff will be 
entitled to a decree for the principal sum of 
Rs. 20,000, with interest at g£ per cent, per 
annum from 1st October 1937 till the date 
fixed for redemption, which will be three 
months hence, and subsequent interest at 
G per cent. The plaintiff will have full costs 
in the trial Court and also the costs in the 
appeal. 

C.R.K./K.S. Appeal allowed. 

(29) A. I. R. 1942 Madras 145 

b Wadsworth and Patanjali Sastri JJ. 
Al. Sp. S. Bm. Subramanian Chettiar _ 

Petitioner 

v. 

Chinnamuthu Batcha Bowther and 
another — Bespondents. 

™> iV A Rev “* p * tn - No - !99 of 1941. Decided on 
28th August 1941, to revise decree of Dist. Munsif, 
Foriyakulttm, D/- 17th Soptember 1940. 

‘Contract Act (1872), Ss. 128, 134 _ Dis- 
charge of principal debtor by operation of law 
does not discharge surety — Surety cannot take 
advantage of partial discharge which principal 
debtor gets by Madras Agriculturists Relief Act 

ti i9 , Chft / 8e . 0f , th ? P rinci P al Alitor by operation 
c oi Jaw does not discharge the surety • (187'Sl in cu 
A 2U, W,, 1KB 462 „„d { AiS/mS 

Th, , (P 1466) 

th, r \f r ?° r< \ Wh ? n . a new staluto <T provision (like 
the Madras Agriculturists Relief Act) has had the 

effect of granting a partia! discharge to the princi- 

pal debtor and the creditor has taken no part in 

releasing the principal debtor from his liabilitv 

e remedy of the creditor against the guarantor 

will not be affected. Hence his relief against the 

fh^d a e n bt ) L 6 sc U | ld i n r 1,6 rC9t 1 ricU2<1 t0 tbc amount of 
rue debt as scaled down in the Act. [p i.|g c ] 

T. P. Gopalakrishna Ayyar — for Petitioner. 

’ A. Mohamcd Ibrahim and T. S. Santhanam 

— lor Respondents, 

Wadsworth J.-This civil revision peti. 
d k aU!5ed out of a SIna U cause suit on a 

In the even of his not discharging it by 

, p h rr; ,r ,ntorest ' 1 

The debt of defendant i was only partially 
discharged and the suit was filed. Agains't 
defendant l, tho plaintiff gave effect to the 
defences open to him as an agriculturist and 
claimed only Rs. 95-9-0. Aga.nst defendant 2 
the plaintiff claimed Rs. 157-14-4, the full 
amount duo under the contract. In tho lower 

1942 M/19 &, 20 


Court defendant 2 successfully claimed that 
he was entitled to the benefit of tho reduc¬ 
tion of the principal debtor’s liability by 
reason of the terms of s. 128 , Contract Act, 
It is contended in the revision petition that 
this decision is wrong. Section 128 , Contract 
Act, provides that the liability of the surety 
is co-extensive with that of the principal 
debtor unless it is otherwise provided by the 
contract. It cannot he contended that there 
is any special provision in the present con¬ 
tract making the liability of the guarantor 
different from tho liability of the principal 
deotor. It is, however, argued that S. 128 , 
Contract Act, lays down only the general 
principle governing the interpretation of J 
contracts of guarantee and does not purport 
to govern the relations between the parties 
as a result of subsequent events after the 
contract has been entered into. Those, it is 
contended, are governed by tho later sections 
such as Ss. 133, 134 and 135 and so on. It is 
also contended that though the release of 
the principal debtor by tho act or omission 
of the creditor has the legal consequence of 
discharging the surety under s. 134 , Contract 
Act, no such result follows when the dis¬ 
charge of tho principal debtor is by opera¬ 
tion of law. In support of this proposition 
relianco is placed on the leading case in 
(1875) io ch a 211 1 where it was held that 
where the acceptor of a bill of exchange 
presents a petition for liquidation or compo¬ 
sition under the Bankruptcy Act, 18 G 9 , and 
the creditors pass a resolution for liquida¬ 
tion or composition, the acceptor must be 
considered as discharged by operation of 
law, and the drawer is not thereby discharged 
from lus liability. Tho rule enunciated in 
this decision has been set forth very clearly 
in another case in (1905) 1 K B 4G2, 2 whero 
!>lgham J., says : 

I think in this case that the creditor is entitled 

(lpb?n°'i e f ° r - tbe Vft,ue of tb<3 guarantee that tho 

ninni i 61Ven> 11 i9 said that l* ocaU3e the prin- 
cipal debt is gone, therefore tbe liability under the 

guarantee to pay the interest on the debenture 13 also 

Rone. I do not agree with that view. The princinal 
debt is gone no doubt, but not by any act of the ere 

dlbtwn i' S R ° De u y U|K ' r, 1 V°? ° f law> Tbo Principal 
debt will n e V er be repaid, but in my opinion the 

obligation of tbe debtor to pay interest under his 
guarantee remains. Uls 

The same principle is laid down in Row¬ 
lett on Principal and Surety at p. 272. That 
the rule enunciated in (1875) io ch a 211* 
appli es t o India has boon recognized bv a 

R (1875) 10 Ch A 211 ; 44 I, J 
740 : 23 W R 251, Ex parte Jacobs. L 1 

2. (1905) 1KB 4G2 : 74 L J K B 322 • 92 I T 

George.** 3 W “ 384 ! 12 
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may be said that the principle underlying 
that rule is recognized in the two Insolvency 
Acts. Section 44, Provincial Insolvency Act, 
which is similar in its terms on this point 
to S. 45, Presidency Towns Insolvency Act, 
enacts that : 

An order of discharge shall not release any per¬ 
son who at the date of the presentation of the peti¬ 
tion was a partner or co-trustee with the insolvent, 
or was jointly bound or had made any joint con¬ 
tract with him or any person who was surety for 
him. 

This provision seems to involve the as¬ 
sumption that notwithstanding the dis¬ 
appearance of the debt of the principal 
b debtor, the liability of the surety continues 
and consequently it seems in effect to recog¬ 
nize the principle that a discharge of the 
principal debtor by operation of law does 
not discharge the surety. It is unnecessary 
to quote cases relating to guarantors of 
minor’s debts and cases relating to debts 
barred as against the principal debtor but 
alive as against the surety. Though these 
cases may serve as indications that S. 128, 
Contract Act, is not intended to govern all 
future changes in the liabilities of the parties, 
yet the continuance of the guarantor’s lia¬ 
bility in such cases may bo justified on special 
c grounds. It is sufficient for the purposo of 
this case to hold that, when a new statutory 
provision has had the effect of granting a 
partial discharge to tho principal debtor and 
the creditor has taken no part in releasing the 
principal debtor from his liability, the remedy 
of the creditor against the guarantor will not 
be affected. 

It follows that the lower Court was wrong 
in restricting the relief as against defen¬ 
dant 2 to the amount of the debt as scaled 
down in tho Act. Tho lower Court has also 
found that even if tho view taken on the 
effect of S. 128, Contract Act, is wrong, defen- 
dant 2 can bo made liable only for interest 
d at 15 per cent, by reason of the terms of tho 
Madras Debtors Protection Act. This finding 
is not questioned before us. In the result 
tho revision petition is allowed with costs 
and tho plaintiff will get a decree as against 
defendant 2 for the principal sum due with 
interest at 15 per cent, upto the date of the 
plaint and proportionate costs, with subse¬ 
quent interest at six per cent., till realization. 
The decree as against defendant 1 stands. 

C.R.K./K.s. Petition allowed. 

3. (’21) 8 A I It 1921 Mad 236 : 63 I C 173 : 44 

Mad 381 : 40 M L .1 104, Bombay Co. Ltd. v. Offi¬ 
cial Assignee of Madras. 


Wadsworth and Patanjali Sastri JJ. 
Dosapati Ramayya — Defendant 

— Petitioner 
v. 

Pattain Anjayya — Plaintiff 

— Respondent. 

Civil Revn. Petn. No. 146 of 1941, Decided on 
30th September 1941, to revise decree of Dist. 
Munsif, Repalle, in S. C. S. No. 340 of 1939. 

Limitation Act (1S08), Ss. 19 and 20—Pronote 
—Endorsement on—Amount paid towards pro¬ 
note — Endorsement not valid under S. 20 but 
sufficient acknowledgment under S. 19. 

Where a debtor pays a sum as a part payment of 
an interest bearing debt, without indicating whe- i 
ther tho payment is towards interest or principal, 1 
in order to obtain a fresh period of limitation under 
S. 20, it is incumbent upon the creditor to appro¬ 
priate the sum paid towards the principal before 
the expiration of the prescribed period of limita¬ 
tion. An unappropriated payment cannot avail the 
creditor under S. 20 as a payment towards interest 
as such or towards principal saving limitation. But 
when there is a part payment endorsed in such 
terms as to make it ineffective for the purposes of 
S. 20, it may by implication amount to an acknow¬ 
ledgment so as to save limitation under S. 19 : 
Case-law discussed. [P 147a, 6] 

The endorsement on a pronoto was in the follow¬ 
ing words : "Paid on 15-9-1938 towards this pro¬ 
missory noto Rs. 2”: 

Held that the endorsement though not valid under 
S. 20, saved limitation under S. 19. [P 147c; P1486] 9 

S. Sitaravian and V. Rangachari — 

for Petitioner. 

M. S. Ramachandra Rao and Y. G. Krishna- 
murli — tor Respondent. 

Wadsworth J. — This civil revision 
!>©tition is preferred by the defendant against 
a decree in a small cause suit based on a 
promissory noto. Two questions were raised 
in revision, one relating to the scaling down 
of tho decree under Madras Act, 4 of 1938 and 
tho other relating to limitation. On the first 
point, it seems to us clear that tho two earlier 
payments amounting to Rs. 125 must bo 
treated as unappropriated payments avail¬ 
able in reduction of principal as on 1 st A 
October 1937, so that tho decreo should have 
been one for Rs. 75 with interest at Gj per 
cent, from 1st October 1937, credit being given 
as on 15th September 1938 to the payment of 
Rs. 2. 

Turning to tho more difficult question 
relating to limitation, it is common ground 
that the suit filed on llth November 1939 
would have been barred by limitation unless 
limitation was saved by tho endorsement of 
Rs. 2 on 15th September 1938. The promis¬ 
sory note was for a sum of RS. 271-8-G and 
the previously endorsed payments were for 
an amount of Rs. 125. Quite clearly there- 
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a fore at the time when this payment of Rs. 2 
was made a very considerable balance was 
due on the note. It is argued that the deci¬ 
sion of the Privy Council in 21 Lah 470* 
governs the present case. The endorsement 
was in the following words: ‘‘Paid on 
15-9-1033 towards this promissory note Rs. 2.” 
The original Telugu word translated as 
towards’ is ‘kintha’ which literally means 
'under.’ Now, the Privy Council decided in 
the case just referred to that where a debtor 
pays a sum as a part payment of an interest 
bearing debt, without indicating whether the 
payment is towards interest or principal, in 
order to obtain a fresh period of limitation 
under s. 20, Limitation Act, it is incumbent 
upon the creditor to appropriate the sum paid 
towards the principal before the expiration 
of the prescribed period of limitation. This 
decision is clearly authority for the view that 
an unappropriated payment, such as the 
payment of Its. 2 in the present case, cannot 
avail the creditor under S. 20 , Limitation 
Act, as a payment towards interest as such 
or towards principal saving limitation and 
all previous decisions which took a contrary 
view must bo deemed to have been overruled. 

It is, however, contended for the respon¬ 
dent that though this endorsement may not 
c save limitation under s. 20 . it can be deemed 
to be a sufficient acknowledgment of the debt 
so as to save limitation under s. 19. Their 
Lordships of the Privy Council in the case 
just quoted, though they referred to S. 19 
in order to discuss its relation to S. 20, were 
not dealing with a case in which there was 
any pleading that the writing would be a 
sufficient acknowledgment under s. 19 , even 
though the payment was not a payment fal¬ 
ling under s. 20 . and their Lordships do not 
consider whether such an alternative plea 
would have been open to the creditor in the 
case before them, had it been taken. We are 
d therefore of opinion that the decision in 21 
Lah 170 is authority neither for nor against 
the view that when there is a part payment 
endorsed m such terms as to make it in¬ 
effective for the purpose of s. 20 , Limitation 
Act, it may by implication amount to such an 

acknowledgment us would save limitation 
under s. 19 . 

Now, there is a clear line of authority of 
this High Court for the view that when, as 
in the present case, there is a bond under 
which it can be seen by the words and the 
tenor of the document and the endorsements 

L C40) 27 AIR 1940 1* C 03 : 187 I C 233 ILK 
(1910) Kar P C 134 : 07 I A 100 : I L R (1910) 21 
Lab -170 (I* C), llarna Snh v. Lai Charul. 


of payment that a considerable sum is due 
and when the debtor makes towards that * 
bond a payment which is clearly less than 
the balance flue, accompanying that pay¬ 
ment with an endorsement to the etfect that 
it is towards the debt in the bond or towards 
the note, it is legitimate to read the words 
of that endorsement together with the sub¬ 
stance of the document upon which the 
endorsement was made and infer from the 
circumstances the fact that the writing of 
this endorsement is an acknowledgment of 
the subsistence of the debt after tho pay. 
ment endorsed. No doubt, a contrary view 
was taken in the very early case in 5 M n c R 
90.- 2 That decision was followed u|>on by the / 
first Court in a case which came on appeal 
before a Bench, vide 17 M l t SO. 3 Tho 
learned Judges, who had to deal with a 
simple endorsement that a certain sum was 
paul in respect of the promissory note, held, 
following the decision at p. 78 of the same 
Vol. 17 m L T 78‘ that the endorsement 
signed by the promisor contained a suffi¬ 
cient acknowledgment of liability under the 
promissory note. This decision was followed 
by a single Judge in 17 M L T 139 6 and it has 
been followed more recently in 10 Mad G9S.° 

It is true that in the last case there was 
an additional circumstance that the debtor g 
endorsed two successive payments on the 
same day, the first of which must necessarily 
have been made with a knowledge that a 
balance was due, but the learned Judges ex¬ 
pressly approved tho earlier decisions and 
purported to follow the same principle. Tho 
decision in 40 Mad G9S" has also been follow- 
ed in Bombay in A I R 1939 Bom 252. 7 
Against this line of authority, the only 
Madras decision to the contrary quoted be¬ 
fore us, besides the early caso iu 5 M H C R 
90 2 already referred to, is a very brief judg- 
ment in 9 M L T 21 G m which does not set 

forth the precise nature of the endorsement 

-- h 

2. (’70) 5 M II C R 90, Latchuinan Cbetty v. Mutta 
Iburaki Marakavar. 

3. (16) 3AI1I 1916 Mad 624: 27 I C 747: 17 
M L T 80, Jagftiimitbft Sahu v. Rama Sabu. 

4. (*16) 3 A I R 1916 Mad 638: 27 I C 744: 17 
M L T 7H, Yiswanathu Snntbasinga Rao v, Rarn- 
achandra Murdraja Deo. 

5. (16) 3 A I R 1916 Mad 138: 28 I C 15:17MLT 

139, Raiimkrblma Chotty v. Venkatasubbmh 
Chetty. 


6. ('17) 4 A I R 1917 Mad 805: 36 I C 240- 40 Mad 
698, Venkntiikrisbninb v. Subbarayadu. 

7. ( 39) 26 A I R 1939 Bom 252: 182 I C 965 41 
Bom L Ii 455, Tayarali y. Gurabad Sadu. 


8. ( 11 ) 9 M L T 216: 81 0 319, Lak.hmi.mra. 
biijihum v. Lhaiathu Moh&nty, 
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% and does not contain any detailed discussion 
of the question. 

No doubt where the matter is res integra, 
it might be contended that the endorsement 
of payment towards the promissory note on 
which according to the tenor of the docu¬ 
ment much more than the amount paid was 
outstanding at the time of payment would 
not necessarily imply an acknowledgment 
that the debt continued to subsist after the 
payment. It might be argued that the pay¬ 
ment was made without a calculation of the 
balance due or it might be argued that the 
document might have been otherwise dis¬ 
charged by unendorsed payments. But it 
b does not seem to us, in view of the authori¬ 
ties just cited, that these general arguments 
are now open to us. We are bound by the 
previous decisions and we must hold that 
the suit in the present case was not barred 
by limitation, having regard to the endorse¬ 
ment of 15th September 1938, which was 
expressly pleaded in the plaint as an ack¬ 
nowledgment saving limitation. The result, 
therefore, is that the civil revision petition 
is allowed to the extent that the decree will 
be modified as already indicated. The peti¬ 
tioner is entitled to half his costs in revision. 

C.R.K./R.K. Revision allowed. 

e - 

(29) A. I. R. 1942 Madras 148 

Wadsworth J. 

Rajah Saheb Meharban I Dosthan Sree 
Rajah Ravu Venkatakumara Mahi- 
pathi Surya Rao Bahadur Garu, 
Sardar Rajahmundry Circar and 
Maharajah of Pithapuram — 

Petitioner 

v. 

Yedlapalli Mangamma and others — 

Respondents. 

Civil Revn. Petn. No. 1209 of 1939, Decided on 
19th November 1940, to revise decree of Rub-Judge, 
d Amalapuram, in S. C. S. No. 124 of 1936. 

Madras Estates Land Act (1 of 1908, as 
amended by Act 8 of 1934), Ss. 124, 163 and 
163A — Landlord purchasing ryoti holding at 
rent sale and subsequently obtaining posses¬ 
sion — Suit for mesne profits against person in 
occupation between sale and delivery of pos¬ 
session—Procedure under S. 163 alone is avail¬ 
able — Civil suit for different remedy with 
enhanced period of limitation is not maintain¬ 
able — Nor is separate suit merely for mesne 
profits tenable. 

Section 163 is intended to cover the usual case in 
which a person cultivates ryoti land on the implied 
understanding that he will, when asked to do so, 
pay the rent for it. Section 163A does not provide 
a machinery for collecting mesne profits from un¬ 
authorized occupants except as an incident of their 
eviction by suit. (p 140<»,6] 


Where the landlord purchases a ryoti holding at 
a revenue sale he can get delivery without suit by e 
proceedings under S 124. If he refrains from tak¬ 
ing those proceedings, he must be taken to be pre¬ 
pared to accept the rent and damages which can be 
claimed under S. 163 from the actual occupant 
during the interval between the sale and delivery. 

A special remedy having been provided by the Act, 
whereby the landlord can recover compensation for 
unauthorized occupation of ryoti lands in cases 
where a suit for eviction is unnecessary, it is not 
possible to claim in the ordinary civil Courts a 
different remedy with an enhanced period of limi¬ 
tation for the same wrong or to bring a separate 
suit merely for mesne profits after having got pos¬ 
session without a suit. [P 149 c,d,e] 

Ch. Raghava Rao — for Petitioner. 

K. Bhimasankaran — for Respondents. 

Order. —This revision petition arises out f 
of the dismissal of a suit filed for mesne 
profits alleged to be due on land admittedly 
ryoti, situated within an estate under the 
Madras Estates Land Act, forming part of a 
holding which has been sold for arrears of 
rent. The facts are not very clear, but from 
the plaint it appears that defendants 1 to 8 
in the suit were the pattadara and that 
there was a default and the plaintiff applied 
for sale and bought the land in revenue 
Court auction in two sales, one on 12 th Sep¬ 
tember 1931 and the other on 3rd June 1932. 
From the date of the sales defendants 9 to 17 
were alleged to be cultivating the land and g 
it is stated that this cultivation was without 
permission from the plaintiff. The landlord 
got possession of part of the land on 25th 
April 1933 and of the rest on 20th Juno 1938. 
Having got possession, the plaintiff waited 
for approximately three years and then filed 
the present suit in the civil Court claiming 
mesne profits from all the defendants for the 
period intervening between the sales and 
the deliveries. When objection was taken to 
the jurisdiction of the Court, the plaintiff 
appears to have given up the suit against all 
the other defendants and asked leave to con¬ 
iine his suit to the claim against defendant 17, 
whoso legal representatives are tho respon¬ 
dents here. Apparently, tho idea was that 
this plaint, which clearly is based on tho 
termination of a tenancy and a demand for 
mesne profits from the tenants and other 
persons in occupation, should be treated as 
having been ab initio based on the assertion 
of an unauthorized entry at some unknown 
date by one only of the defendants in cir¬ 
cumstances entirely unconnected with the 
tenancy, so as to enable the plaintiff to treat 
him as a person whose occupation had never 
been either recognized or acquiesced in. 
Section 163, Madras Estates Land Act, pro¬ 
vides tho ordinary machinery whereby a 
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i landlord can recover rent and damages for 
unauthorized occupation of ryoti land. This 
section, though not very explicit, appears to 
be intended to cover the usual case in which 
a person cultivates ryoti land on the implied 
understanding that ho will, when asked to 
do so, pay the rent for it. In the vast majo¬ 
rity ol cases, on such cultivation, the land¬ 
lord's officials collect the usual rent and 
unless action is taken with reference to 
l-.xpln. 3 to s. ti (l), the occupant in time 
acquires occupancy rights. If, however, the 
landlord does not desire that the occupant 
should continue in occupation of this land, 
he may treat him as a trespasser, in which 
case, a machinery is provided under S. 163 
(a) whereby a suit may be filed and the 
landlord may claim mesne profits and also 
damages which are to be assessed on the 
basis given in s. 1C3 and, therefore, must 
not exceed one year's rent, subject to the 
proviso that in respect of any year for which 
rent has actually been paid damages would 
not be payable. 

As I read s. 103 (a), it is not intended to 
provide a machinery for collecting mesne 
profits from unauthorized occupants except 
as an incident of their eviction by suit. 
When, as in the present case, the landlord 
has bought in the property at a revenue 
sale either himself or through his agent, a 
machinery is provided whereby he can get 
delhery without suit, nuinely, by proceed- 
ings under s. 121. If he refrains from taking 
those proceedings, it is a reasonable infer¬ 
ence that he is prepared to accept the rent 
and damages which can he claimed under 
S. 163 from the actual occupant during the 
interval between the sale and the delivery. 

1 doubt very much whether he can abstain 
from taking action either under s. 124 or 
under s. 1C3 and file a suit under S. ios (a), 
after possession lias been surrendered, for, 
this section only relates to the eviction of 
persons who have not been admitted as 
ryots whereas, the ordinary case of a sale 
under the Estates Land Act would relate to 
a person who has been admitted as a ryot. 
Still less is it clear that the landlord, in¬ 
stead of recovering the rent and damages as 
laid down under s. 163, can treat s. 1G3 (a) 
as if it were -split into two parts and having 
got possession without a suit can bring a 
separate suit merely for mesne profits As 
I understand these sections, the underlying 
idea is that a person who has unauthorizedly 
occupied ryoti land and has not been evic- 
ted by a suit shall be liable to pay such 
Hums as can be claimed under s. 1G3. A spe- 
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cinl remedy having been provided by the 
Act, whereby the landlord can recover com¬ 
pensation for unauthorized occupation of 
ryoti lands in cases where a suit for eviction 
is unnecessary, it is not to my mind possible 
to claim in the ordinary civil Courts a dif¬ 
ferent. remedy with an enhanced period of 
limitation for the same wrong. In any case, 
the present plaint, based as it is on an alle¬ 
gation o! a terminated tenancy and a joint 
trespass by a large number of people, includ¬ 
ing the former tenants, does not contain 
such averments as would suffice to establish 
a claim of separate trespass by one only of 
these people under such circumstances as to 
take him out of the provisions of s. iC 3 . The f 
civil revision petition is, therefore, dis¬ 
missed with costs. 

C.R.K./g.n. Petition dismissed. 
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Wadsworth and Patanjali Sastri JJ. 

Ycddula Kothapallc Muthyalu — 

Petitioner 

v. 

Bolla Chinnayya and others — 

Respondents. 

Civil Revn. Tetn. No. 2318 of 1939. Decided on 
S( Pteniber 1941, to revise order of District 
•Munsif, Gooty, D/- 21st August 1939. 0 

Madras Agriculturists Relief Act (4 of 1938), 
bs. 19, 9 — Agriculturist surety is entitled to 
benefit of procedure under S. 19 with reference 
to date on which his liability was incurred. 

Since the surety is, for the purposes of execution, 
in the position of a judgment-debtor, there is no 
reason why he should not be given the benefit of 
the procedure laid down in S. 19 for agriculturist 
judgment-debtors to the limited extent of the 
reduction or scaling down of interest under the dc- 
cree with reference to the appropriate section of 
the Act having regard to the date on which the 
m ,oL 0f . the suret ? himself was incurred: C. It. P. 

° 19:,9> Dxslxn 0\ C. R. P. No. 19G5 of 
uoa, bjxyl., and commented ui*m. [P 150r/,/i] 

r. Ii. Arunaclialam — lor Petitioner. 

K. S. Jayaram — for Respondents. h 

Wadsworth J. — Tlio question in this 
civil revision petition is whether the peti¬ 
tioner, who gave a surety hand undertaking 
to satisfy any decree which might be passed 
against respondents 2 and 3, can be doomed 
to be a judgment-debtor entitled to scale 
down the decree which was ultimately 
passed, by the procedure laid down in s. vj 
Madras Act, l of 1938. The matter arises out 
of a suit brought by respondent l against 
respondents 2 and 3 on two promissory notes 
one dated 3lst July 1929 and the other dated 
27th June 1931. A decree was passed ex parte 
and subsequently there was an application 
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a to set aside the ex parte decree. The defen¬ 
dants were required to give security as a 
condition precedent to the setting aside of 
the decree and the present petitioner gave a 
bond on 4th July 1934 in which he undertook 
to satisfy any decree which might be passed 
against respondents 2 and 8. The ex parte 
decree was therefore set aside and the suit 
reopened and on 10th September 1934 a com¬ 
promise decree was passed in favour of res¬ 
pondent 1 against respondents 2 and 3 for a 
sum of Rs. 603-10-0 with interest at 12 per 
cent, on Rs. 500 from the date of the plaint 
to the date of the decree and Rs. 83 costs and 
. subsequent interest at 6 per cent. After this 
b compromise decree was obtained, the decree- 
holder proceeded to execute the decree 
against the surety. The surety contended 
that he was not bound to satisfy the decree 
because it was based on a compromise. This 
contention was overruled both in the execut¬ 
ing Court and in two appellate Courts. After 
the appeals had failed, the surety filed appli¬ 
cations under ss. 19 and 20 of Act 4 of 1939. 
The application under S. 19 was dismissed in 
limine on the ground that the surety was 
not a judgment-debtor entitled to maintain 
the application. Against this order the civil 
revision petition is preferred, 
c It is contended that by reason of s. 145 , 
Civil P. C., the decreo becomes executable 
against the surety and for purposes of exe¬ 
cution he is in fact in exactly the same posi- 
tion as a judgment-debtor and that there is 
no reason why to the extent to which he is 
an agriculturist entitled to relief under Act 4 
of 1938, he should not claim that relief by ask¬ 
ing that the decree be scaled down under s. 19 . 
Now it seems to us quite manifest that the 
surety, assuming that ho is entitled to take 
proceedings under S.19, must be limited to 
the relief which ho can get with reference to 
the actual decree debt. But ho cannot treat 
d that decreo as a renewal or inclusion in a 
fresh document of a previous debt due from 
himself and therefore there is no occasion 
for going into the origin of the two promis¬ 
sory notes upon which the decree was passed. 
The surety executed his bond in 1934 and it 
was in 1934 that the liability against him 
first became crystallised in tho form of the 
decree which he had undertaken to satisfy. 
The liability of tho surety therefore falls 
undor 8.9 of Act 4 of 1939 and tho proviso to 
that section has no bearing on tho case. 

Under S.7, all debts payable by an agri¬ 
culturist at tho commencement of the Act 
must he scaled down in accordance with the 
provisions of tho chapter, notwithstanding 


any law, custom, contract or decree of Court . 
to the contrary. From this it follows that on 
the admission that the surety is an agricul¬ 
turist, he is entitled to a remission of interest 
on the decree debt to the extent laid down 
in part l of s.9. The only question is, what 
is the procedure by which the relief shall be 
given. Two courses might be open. It might 
be possible for the surety to plead in bar of 
execution the statutory relief to which he 
has become entitled; or it might be open to 
the surety to claim to be treated as a judg¬ 
ment-debtor and to get the decree amended 
under s. 19 by the Court which passed the 
decree, by tho reduction of interest in ac¬ 
cordance with s.9. The respondents here ^ 
have relied upon two judgments of a single 
Judge which seem to suggest that the pro- 
per procedure is by pleading tho Act in bar 
of execution. Tho two cases are c. R. Ps. 
NOS. 1965 of 1939 and 1869 of 1939. We think 
the latter case has no bearing because it was 
a case in which the surety was a non-agri¬ 
culturist. The former case does contain an 
observation that the surety cannot apply to 
have the decree amended under s. 19 though 
ho might have a right to a reduction of 
interest on tho amount treating it as a debt 
under s.9. But the question really agitated 
in that case was not the procedure whereby 5T 
tho surety could get tho decree for interest 
reduced, but the right of the surety to apply 
under S. 19 to get the substantive liability 
scaled down on tho basis of tho antecedent 
debt. To the extent to which the observations 
in C. R. p. No. 1965 of 1999 appear to indicate 
that tho procedure under S. 19 is not avail¬ 
able to an agriculturist-surety, against whom 
a decreo is being executed, to get the interest 
embodied in tho decree reduced, we are of 
opinion that they are misleading. Since the 
surety is, for the purposes of execution, in 
the position of a judgmont-dobtor, wo see no 
reason why he should not be given tho bene- h 
fit of the procedure laid down in S. 19 for 
agriculturist judgment-debtors to tho limited 
extent of the reduction or scaling down of 
interest under the decreo with reference to 
the appropriate section of tho Act having 
regard to the date on which the liability of 
tho surety himself was incurred. In the pre- 
sent case, tho matter is simple. Both tho 
bond and the decree came into being in tho 
course of 1934. It follows that tho surety is 
entitled to tho benefit of part 1 of S.9; that 
is to say, tho amount of the debt both for 
costs and for the substantive portion of tho 
decree will bear interest not at the rate of 
6 per cent, as laid down in tho decreo but at 
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the rate of 5 per cont. with effect from the 
date of the decree to 22nd March 1939, sub¬ 
sequent interest being at the decree rate of 
G per cent. 

The decree will be amended accordingly. 
As the petitioner has failed in his attempt 
to go behind the decree and scale down his 
liability with reference to the original notes, 
we think it proper to order that each party 
should bear his own costs. 

C.R.K./K.s. Order accordingly. 
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b Venkataramana Rao J. 

Athiappa Chettiar — Appellant 

v. 

Ibramsa Rulavar — Respondent. 

Second Appeal No. 257 of 1939, Decided on 21st 
August 1941, against decree of Dist. Court, Madura, 
D/- 31st August 1938. 

Provincial Insolvency Act (1920), Ss. 44 (2), 
34 (2), 28 (6) and 47 — Personal liability under 
mortgage is debt provable in insolvency within 
S. 44 (2). 

The personal liability under a mortgage is a debt 
provable in insolvency within the meaning of 
S. 44 (2) and therefore by the order of absolute dis¬ 
charge this liability if not proved in insolvency is 
discharged : (’40) 27 A I R 1940 Nag 252 and (’38) 
® 25 A I R 1938 Lah 217, Iiel.on-,(' 32) 19 A I R 1932 
All 336 and ('39) 26 A I R 1939 All 401, Dissent 

[P 151c; *1* 152a] 

T. L. Venhatarama Iyer and M. V. Ganapathi 

—for Appellant. 

E. Ramasubbu Iyer— for Respondent. 

Judgment. — This second appeal arises 
out of an application made by a mortgagee- 
decree.holder for a personal decree under 
O. 3-1, R. G, Civil P. C., against defendant 2. 
The relevant facts are these. The appellant 
who is the mortgagee obtained a preliminary 
decree for sale of the property mortgaged to 
him on icth August 1929. A final decree was 
d also passed on 10th December 1930. The 
mortgaged property was brought to sale ou 
27th August 1034 and the sale was confirmed 
on 29th September 1934. Rut defendant 2 
who was adjudicated insolvent on 2lst July 
1998 after the final decree was passed obtained 
an Older of absolute discharge on 10th 
August 1934. This application for a personal 
decree against defendant 2 was made on 28th 
September 1937. Roth the lower Courts have 
taken the view that the order of absolute 
discharge precludes any relief being granted 
to the appellant. The question is whether 
this view is sound. On this point there is a 
conflict between Lahore and Nagpur High 
Courts on the one hand and Allahabad High 


Court on the other. In A I R 1933 Lah 217 1 
it was held that the personal liability under 
a mortgage is a debt provable in insolvency 
within the meaning of S. 44 (2), Provincial 
Insolvency Act, and therefore by the order 
of absolute discharge this liability has been 
discharged. This view has been followed by 
the Nagpur High Court in I L R (1940) Nag 
512.- But the Allahabad High Court has 
taken a different view. In 51 ALL 42S 3 the 
reason for the view is thus stated : 

The order of discharge has no more effect upon 
the right of the secured creditor than the order of 
adjudication. Under S. 45 (2) (of the Presidency 
Towns Insolvency Act, 3 of 1909 corresponding to 
S. 44 (2) of the Provincial Insolvency Act) an order 
of discharge shall release the insolvent from all / 
debts provable in insolvency. Tho debt due to a 
secured creditor is not a debt provable in insolvency. 
The order of adjudication and the subsequent order 
of discharge cannot affect the rights of the secured 
creditor which liow from tho mortgage contract. 

Lhis view has been again followed in 
I L u (1939) ALL 492.* With due respect to 
the learned Judges. I am not able to agree 
with this view. Under S. 34 ( 2 ). Provincial 
Insolvency Act, all debts and liabilities, 
present or future, certain or contingent, to 
which the debtor is subject when he is ad- 
judged an insolvent or to which he may 
become subject before his discharge by rea¬ 
son of any obligation incurred before the date g 
of such adjudication, shall be deemed to be 
debts provable under this Act. Therefore, 
the liability to pay the deficit arising after 
the sale of the property mortgaged in virtue 
of the personal covenant or obligation which 
the mortgagor enters into under the deed of 
mortgage will be a debt provable within the 
meaning of s.34 (2). It was a liability to 
which defendant 2 will become subject by 
reason of the obligation incurred before tho 
date of his adjudication. That such a liabi. 
lity is a debt provable in insolvency is clear 
from S. 47 of the Act. Under that section, it 
is open to a secured creditor to adopt any of 
the three courses specified therein, namely, 

(l) he can realise the security and prove for 
tho balance due to him; ( 2 ) he can relinquish 
tho security and prove for the whole debt; 
and (3) ho can value the security at a parti¬ 
cular amount and then prove for tho balance. 


\ n 1 W.JO JJI&II . 1 in 1 KJ Z i Z \ 4(J 

p L It 514, Huveli Shah v. Mt. Hussaina Jan. 

2. (’40) 27 A I It 1940 Nag 252 : 192 IC 572 : ILR 
(1940) Nag 512, Khuhchaml Nnthmni v. Itajeswar 
Shnnlu-r. 

3. (’32) 19 A I It 1932 All 336 : 138 I C 361 : 54 
All 128 : 1932 A L J 237, Niaz Ahmed v. Phul 
kumvar. 

4. (’39) 26 AIR 1939 All 401 : 184 I C 868 • ILR 
1939) All 492 : 1939 A L J 238, Sunderlal v. 

Jueuarsidas. 
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Q This therefore clearly indicates that the 
liability of a mortgagor under a deed of 
mortgage is a debt which the mortgagee can 
prove in insolvency. It is open to him, as 
S. 47 (l) provides, to wait until the security 
is realised and prove for the balance when it 
is ascertained, but he takes the risk of not 
getting any dividend if the insolvent obtains 
an order of discharge by that date, by rea¬ 
son of the liability being extinguished under 
S. 44 (2). If he wants to avoid this risk he 
ought to take advantage of els. (2) and (3). 
I am therefore inclined to follow the view of 
the Lahore and Nagpur High Courts in pre¬ 
ference to that of the Allahabad High Court. 
b Mr. Venkatarama Ayyar contonds that by 
virtue of S. 28 (C) the rights of the secured 
creditor are not affected by the order of ad- 
judication and one of such rights is to get a 
personal decree for the balance due under a 
personal covenant in the deed of security 
and therefore his right to get such a decree 
remains unaffected by the order of discharge. 
All that S. 28 (G) says is that the right of a 
secured creditor to realise the moneys due 
to him from and out of the security is not 
affected. But the liability due under the 
deed of mortgage is nevertheless a debt in 
respect whereof the secured creditor has to 
c adopt the procedure in insolvency before ho 
can get any dividend and in respect whereof 
he is subject to the other provisions of the 
Insolvency Act. Stone C. J. in I L R (1940) 
Nag 512 2 at p. 51G after mentioning the three 
courses open to secured creditors under s. 47 
observed thus: 

If instead of taking one or the other of theso 
courses be simply ignores the insolvency, then, as 
above observed, he is limited to his security, the 
reason being that a mortgagee with a mortgage 
containing a personal covenant is a secured creditor 
60 far as the mortgage transaction is concerned and 
an ordinary creditor bo far as the personal covenant 
is concerned. 

I respectfully agree with this observation. 
d In the result the appeal fails and is dismissed 
with costs. Leave to appeal refused. 

c.r.k./g.n. Appeal dismissed. 
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Venkataramana Rao J. 

In re Vinaitheerthal Achi — Appellant. 

Stamp Register No. 29885 of 1939, Decided on 
23rd October 1940, against decree of Court of Sub- 
Judge, Dcvakottai in O. S. No. 69 of 1939. 

Court-fees Act (1870), Sch. 2, Art. 17 — Suit 
for Rs. 18,000 and first charge on property—Suit 
decreed but charge refused—Appeal for having 
charge—Property valued at Rs. 9500—Court-fee 
held payable on Rs. 9500 i. e., on value placed 
on property. 


P sued to recover a sum of Rs. 18,897-0-9 from 
D as a first charge from and out of the properties & 
possessed by him. The lower Court gave a decree 
for the amount claimed but declined to give a first 
charge as prayed for. P preferred an appeal against 
the decree disallowing prayer in respect of the first 
charge and sought in the appeal to get a charge on 
the assets which he valued in the memorandum of 
appeal at Rs. 9500 : 

Held that court-fee was payable on the sum of 
Rs. 9500, the value which P placed on the assets : 
(’37) 24 AIR 1937 Mad 840, Disting.; 30 Mad 96 
(FB), Rel. on. [P 153e] 

K. Rajah Ayyar — for Appellant. 

T. Krishna Rao for Government Pleader — 

for the Crown. 

Order. — This is a reference made to me 
on the correct court-fee payable on the 
memorandum of appeal presented against 
the decree of the Subordinate Judge of Deva- 
kottai in o. S. No. 69 of 1939 on his file. The 
plaintiff sued to recover a sum of Rupees 
18,897-0-9 from the defendant as a first charge 
from and out of the properties possessed by 
him namely the separate properties inherited 
by his father and the joint family properties 
which he and his father possessed and whioh 
on the death of his father he got by survivor¬ 
ship. The defendant is the minor son of the 
plaintiff. Her case was that her stridhanam 
property was entrusted by her father to her 
husband, the defendant's father, on trust, 
that he agreed to hold such property in trust f 
for her, to improve it and return it to her 
when she was in need of it, that he mixed it 
with his own assets both separate and joint 
family and that therefore the defendant was 
bound to return her money from and out of 
the said assets and that she has got a first 
charge on them. The learned Subordinate 
Judge gave a decree for the amount claimed 
but declined to give a first charge as prayed 
for. The plaintiff has preferred this memo¬ 
randum of appeal against the decree dis¬ 
allowing her prayer in respect of the first 
charge and seeks in this appeal to get a 
charge on the said assets which she has valued ^ 
in the memorandum of appeal at Rs.9500. 

The appellant has paid a court-fee of 
Rs. 100 on the memorandum of appeal on the 
ground that the relief is incapable of valua¬ 
tion. The Office and the Taxing Master felt 
a doubt as to whether the relief can bo said 
to be incapable of valuation and accordingly 
referred the matter to mo. Before the Taxing 
Master relianco was placed on a decision of 
mine in 1937 M \V N G72 (same as A I R 1937 Mad 
810 ) 1 and Mr. Rajah Iyer who appeared for 
the appellant relied on the same decision 

1. (’37) 24 AIR 1937 Mad 840 : 174 I C 665 : ILR 
(1938) Mad 253 : 1937 M W N 672, In ro bubbiab 
Pandaram. 
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if he paid court-fee on Rs. 4000. The reasons 


a before me. The contention of Mr. Rajah 
Iyer is that under s. 23, Trusts Act, his client 
is entitled to get a charge on the assets, both 
separate and joint family property of the 
father which had come into the hands of the 
defendant, that the decree that has been 
given by the lower Court is admittedly 
executable against the said assets, that there 
is no dispute as to the amount payable to 
the plaintiff nor as to the liability of the 
said assets in the hands of the defendant but 
that the plaintiff is only seeking to establish 
her preferential right to be paid out of the 
said assets and that that right is incapable of 
valuation. After listening to his arguments 
I am of opinion that his contention is not 
sound. It cannot be said that the relief is 
incapable of valuation. The plaintiff is seeking 
to make all the said assets liable to the 
extent of Rs. 18,897 odd and therefore there 
is no question about the extent of the liability 
sought to be imposed on the said assets. 
Again, so far as the assets are concerned, it 
cannot be said that they are incapable of 
valuation. The assets have got a money 
value and are capable of valuation. In I L R 
(1937) Mad 980- following 13CWN 815 3 it was 
pointed out that the word ‘estimate’ in 
Art. 17 (b) Court.fees Act, involves the idea 

c of approximation and all that is necessary is 
that the subject-matter should be capable 
of being approximately and by no means 
accurately valued. The plaintiff has valued 
the assets approximately in the sum of 
Rs. 9500. This case in my opinion is governed 
by the principle of the Full Bench decision 
in 30 Mad 90. 4 It was a case which arose out 
ot a suit upon a mortgage and the decree 
which was granted by the trial Court ex¬ 
onerated certain properties from the decree 
on the ground that the mortgage was not 

, ng , on th(i Properties. The appel. 
ant by his memorandum of appeal sought 

d d Sa,<l pr °P° rties also liable. The 

decree that was granted by the Court in 

Rs. 9120 but bo valued the properties soueht 
to be charged at Rs. iooo. The^uest on ha 
arose was, what is the court-fee payable ? 

I he learned Judges held that primarily 
court.fee should be paid upon the amount 
of the decree but inasmuch as the properties 
were worth only Rs. 4000 it would be enough 

2 /\!' 37 t 21 AIP 1937 M' 1 ' 1 173 I C 008 II it 

(1937, Mad 980 : (1937, 2 M L J 347, In* re 
N. Duniirtwuini Iyer. rc 

3 r)™?K 1: \ C V Hir> :llC C7 °- ,Ju “«ri Lai V 
Uaju bunker Misscr. 

VW 0 M r l ® 6 : \ M h T 311 • 16 M L J 458 
(I R), Ranmkrishna RedcJi v. Kotta Kota Keddi 


for their conclusion were given thus : 

The* amount of the decree is not in dispute. The 
liability of the lands other than the lands claimed 
by defendants C to 9 is not in dispute. The ques¬ 
tion in dispute is the liability of the lands claimed 
by defendants G to 9 to be proceeded against for the 
debt. Jf the plaintili succeeds in the appeal he will 
no doubt be entitled to proceed against the lands 
claimed by defendants G to 9 for the satisfaction of 
the whole debt but lie can only recover the sale 
proceeds of these lands. The lands have been valued 
at Rs. -1000 and unless this valuation is success- 
jully impeached by the respondents it must .... 
be taken as the value of the subject-matter in 
dispute in this appeal. 

I would follow this decision and hold in 
this case that court-fee is payable on the 
sum of Rs. 9500 the value which the plaintiff- * 
appellant has placed on the assets. Mv deci- 
Sion in 1937 M w N 072 1 on which reliance 
was placed is not applicable to the facts of 
this case. As pointed out by me in that case 
there were two mortgages on the property 
and the question was one of priority. The 
amount of the decree in that case was not 
disputed and the liability of the property in 
lespect of both the mortgages was not dis¬ 
puted and there was an order for sale. The 
decree directed that the amount payable in 
respect of one mortgage should ho paid first 
and that the amount due under the other 
mortgage should be paid later. The question ? 
of priority was the only question in dispute 
and I held that the relief for declaration 
was enough and can be valued as such. I 
also pointed out that even if I was not correct 
in the view I took, having regard to the 
form of the decree in that case it could be 
said that the relief was one which was in¬ 
capable of valuation. This decision is there¬ 
fore distinguishable. In the result I direct 
the appellant to pay the deficit court-fee as 
required by the office note, i. e., the court-fee 
payable on Rs.9500 the value fixed by her 
less tho sum of Rs. 100 already paid by her. 
Time for payment is four weeks. In the 
course of the argument I suggested that it * 
would be better to have a specification of the 
assets botli from the point of view of valua¬ 
tion and from the point of view of tho Court 
being able to define the charge with reference 
to specific property at the time of the passing 
of the decree. No statement has been filed 
but I give leave to the appellant to do so at 
the time of payment of the additional court 
fee ordered hero. I fix tho Government 
Pleader s costs at Rs. 35 which ho is entitled 
to realise from Government. 

C.R.K./K.K. Order accordingly. 
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Venkataramana Rao J. 

Muthukumaru Maniakarar and another 

— Appellants 

v. 

Pethia Maniakarar — Respondent. 

Second Appeal No. 167 of 1939, Decided on 19th 
September 1941, against decree of Sub-Judge, Tuti- 
corin, in A. S. No. 113 of 1937. 

Civil P. C. (1908), S. 66—Applicability — De¬ 
cree for arrears of rent — Sale in execution of 
by revenue Court under Madras Estates Land 
Act — S. 66 does not apply. 

Section 66 only applies to purchases made and 
sale certi6cates issued under the rules contained in 
Sch. 1, Civil P. C., which makes provision for sales 
b in execution of deorees and issue of sale certificates 
for purchases made at those sales. A person who is 
not claiming title under a purchase certified by the 
Court under any of the rules framed under the Code 
would not be protected under S. 66 : (’37) 24 A I R 
1937 All 176, Rcl. on; 14 M I A 496 (P C), Ref . 

, , (P 155o) 

The Madras Estates Land Act itself provides the 
procedure for tho sale of immovable property in 
execution of decrees for rent and therefore that 
procedure has to be followed and not tho procedure 
prescribed in the Civil Procedure Code. Therefore, 
the provisions of the Civil Procedure Code so far as 
they relate to tho sale of immovable property and 
the issue of sale certificate to a purchaser at such 
a 6alc must be deemed to be inconsistent with the 
provisions of the Madras Estates Land Act within 
tho meaning of S. 192 of that Act as amended by 
c Act 8 of 1934 : (’27) 14 A I R 1927 Mad 1035, 
Rcl. on. (P 155/ij 

Consequently S. 66, Civil P. C., cannot apply to 
sale in execution of a decree for arrears of rent by 
a revenue Court under the provisions of the Madras 
Estates Land Act : (’28) 15 A I R 1928 P C 75 
Disting. (p 156b j 

A. Sicaminatha Iyer atid S. Thyagarajan — 

_ _ _ . for Appellants. 

G. S. Rajappa — for Respondent. 

Judgment. —The question for decision in 
this appeal is whether the plaintiffs are 
precluded by s.66, Civil P. C., from praying 
for a declaration that defendant 4 has no 
right to item l of the property in the sche. 
d dule to tho plaint in tho suit out of which 
this appeal arises. The relevant facts are few 
and may he briefly stated. Defendants l 
and 2 executed a deed of mortgage dated isth 
July 1924 in favour of the plaintiffs’ undivi¬ 
ded father, one Ramasami Maniagarar. Five 
items of property were mortgaged there¬ 
under and they are items 1 to 5 of tho sche¬ 
dule to tho plaint. Item 1 was brought to 
sale in execution of a decree for arrears of 
rent by the revenue Court and purchased by 
defendant 4 on 4th July 1934. The present 
suit has l*>en filed by tho plaintiffs, sons of 
tho said Ramasami Maniagarar, to recover 
a sum of Rs. 150 as being the balance due 
under the said mortgage. In tho plaint they 


allege that item 1 though purchased by de¬ 
fendant 4, was really for their (plaintiffs’) 9 
benefit, that at the time of the purchase 
defendant 4 was acting as kariasthan or 
manager of their property, that the property 
was purchased with their funds for a sum of 
Rs. 300, that ever since the date of the pur¬ 
chase they have been in possession of the 
property and enjoying the profits thereof 
and paying kist on the same, that they have 
given credit in the suit for the value of the 
said item and only prayed for a decree for 
the balance and that since defendant 4 is 
setting up title thereto they have impleaded 
him and prayed for a declaration in regard 
to that item and for a sale of the remaining / 
items of tho hyj>otheca, namely, items 2 to 5 
of the plaint schedule. Defendant 4 denied 
that the purchase was on their behalf but 
asserted it was only for his benefit and that 
in any event under s.66, Civil P. C., the 
plaintiffs aro not entitled to the declaration 
prayed for. So far as the mortgage was con¬ 
cerned, there is no defence by defendants 1 
to 3 and there was a decree as prayed for. 
But the learned District Munsif dismissed 
tho suit against defendant 4 on the ground 
that S. 66 precludes the plaintiffs from asking 
for a declaration of right in respect of item 1 . 

On appeal, the learned Subordinate Judge g 
confirmed his judgment taking tho same 
view. The question therefore is whether this 
view is tenable. 

Two contentions were raised by Mr. 
Thyagarajan Ayyar on behalf of tho plaintiffs. 

(l) The property having been purchased in 
a 6ale in execution of a rent decree, S.66, 
Civil P. C., is not applicable and it would 
not prevent the plaintiffs from pleading that 
the purchase was for their benefit. (2) As¬ 
suming that 8.66 applied, defendant 4 having 
been the kariasthan for the plaintiffs who 
were on tho date of the purchase, and are 
still, minors, with their funds, under cl. (2) h 
of that section, tho purchaso must bo deernod 
to have been mado fraudulently or without 
their consent and therefore they aro entitled 
to the declaration prayed for. I shall now 
deal with tho first contention, viz., the appli¬ 
cability of S. 66 to sales in execution of do. 
crees for rent by a revenue Court. Section 66 
(l) runs thus : 

No suit shall bo maintained against any person 
claiming title under a purchase certified by tbo 
Court in such manner as may be prescribed on the 
ground that tho purchaso was mado on behalf of 
tho plaintiff or on behalf of some one through 
whom the plaintiff claims. 

Tho section deals with a purchaso certi¬ 
fied by the Court in such manner as may bo 
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a prescribed. Prescribed has been defined in 
the Civil Procedure Code as "prescribed by 
the rules. Rules are defined as meaning 
"rules and forms contained in Scb. l or made 
under S. 122 or S. 125, Civil P. C.” Prima 
facie, therefore, the section only applies to 
purchases made and sale certificates issued 
under the rules contained in sch. l, Civil 
P. C., which make provision for sales in exe- 
cution of decrees and issue of sale certificates 
for purchases made at those sales. As pointed 
out by Sulaiman C. J. iniLR ( 1937 ) all 
113 1 at page 121 : 

A person who is not claiming title under a pur- 
chase certified by the Court under any of the rules 
b framed under the Code would not' be protected 
under S. GG, Civil P. C. 


The section has been construed strictly 
and their Lordships of the Judicial Com- 
mittee very early indicated the policy under- 
lying the said section in construing a 
corresponding provision (s. 2G0) in Act 8 of 
1859(14 M I A 49G 2 at p. 522). 

It is well known that benami purchases are com¬ 
mon in India, and that effect is given to them by 
the Courts according to the real intention of the 
parties. The Legislature has not, by any general 
measure, declared such transactions to be illegal; 
and, therefore they must still be recognized, and 
effect given to them by the Courts, except so far as 
positive enactment stands in the way,and directs a 
c contrary course. The enactments relied on by the 
plaintiffs are found in a Code professing to deal not 
with rights, but with remedies, and procedure to 
enforce rights. The only express enactmont on the 

subject occurs in S. 2«0.This enactment is 

clear and definite; there is nothing from which it 
can be inferred that more is meant than is crpres. 
sed. (The italics are mine). 


Tbe question, therefore, is whether the 
purchase by defendant 4 can bo said to be 
one certified by the Court under any of the 
rules framed under the Civil Procedure Code. 
It it is not, the section will not apply. The 
provisions which are applicable to sale of 
piopertj in execution of decrees passed by a 
d ”? vonue Court fo »' rent are to bo found in 
Chap.G, Madras Estates Land Act, becauso 
it is admitted that the decree was passed by 
a 10 venue Court under the provisions of that 
Act. Section 182 of the Act provides that the 
provisions of tbe said chapter shall be appli. 
cable as far as may be, to the execution by 
a revenue ( ourt of any decree for arrears of 
rent and Ss. 111 to 131 .leal with the proce¬ 
dure for sale of holdings. Section 124 provides 
for the issue of a sale certificate. Section 


I. (’37) 24 A I It 1937 All 17G ; l«7 I 0 Gs3 • ILlt 
(1937) All 113 : 1937 A L J 52, liishun Dayal v 
Kcisbo Prasnd. 

( 70) 14 M I A 490 : 10 lien# L It 159 : is \V It 

(P (3), Mt. Itulums Koonwur v. Lalla liuhu- 
reo Lall. 


124 (2) provides that on the expiration of 45 
days from the date of sale as specified in the 6 
notification under sub-s. (3) of s. 123, the 
Collector shall grant a certificate of sale to 
tbe purchaser if no application has been 
made to set aside the sale under S. 131 of the 
Act. Therefore the sale certificate iu tbe pre¬ 
sent case must be deemed to have been issued 
uuder the provisions of that section. Thus it 
is clear that tbe procedure followed in a sale 
in execution of a decree for arrears of rent 
is that provided by tbe said Act and the sale 
certificate is issued under that Act and 
Prima facie, therefore, in this case neither 
the sale was mado nor the certificate issued 
under tbe rules in sch. l, Civil P. C. There. / 
fore s.G6 would have no application to the 
sale in question. But the view taken by botli 
tbe lower Courts and which is pressed before 
me by the learned counsel for the respon¬ 
dent is that under s. 192, Madras Estates 
Land Act, s. 66 must bo deemed to have 
beeu made applicable to such sales and 
therefore that section operates as a bar to 
the plaintiffs getting the relief they claim. 
The material portions in sec. 192 are as 
follows: 

(1) The (Provincial Government) may from time 
to time make rules consistent with this Act declar¬ 
ing that any provisions of the Civil Procedure Code, 
1908, 6hall not apply to suits, applications,appeals, ^ 
or other proceedings under this Act in any civil or 
revenue Court or to any specified classes of such 
suits, applications, appeals or proceedings ... or 
shall apply to them subject to modifications and 
additions specified in the rules. (2) Subject to any 
rules so made and subject also to the other provi¬ 
sions of this Act and the following modifications 
and additions, the provisions of the Civil Procedure 
Code, 1908, shall apply to all such suits. 

The contention is that the local Govern¬ 
ment has not mado any rules declaring that 
S. GG does not apply and, therefore, under 
cl. ( 2 ) of that section, it must bo taken that 
S. GG is made applicable to a sale in execu. 
tion of a decree of a revenue Court. But the 
contention omits to take notice of the fact that ^ 
the provisions of tbe Civil Procedure Code 
are only made applicable subject to tho pro¬ 
visions of the Act and so far as the provi¬ 
sions of tho Code are not inconsistent 
therewith. Where tho Act itself provides tho 
procedure for tho sale of immovable property 
in execution of decrees for rent that proce- 
dure has to he followed and not the proce¬ 
dure prescribed in the Civil Procedure Code. 
Therefore, the j.rovisions of the Civil Proce. 
dure Code so far as they relate to the sale of 
immovable property and the issue of sale 
cert,f,cate to a purchaser at such a sale must 
l,e deemed to he inconsistent with the pro- 
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a visions of the Act. This is the view taken 
by a Division Bench of this Court in 51 Mad 
7G 3 : vide the observations of Jackson J. at 
p. 82. Reliance is placed on the decision of 
the Privy Council reported in 54 M L J 4G2, 4 
where S. G6 was held, by their Lordships of 
the Judicial Committee, to be applicable to a 
sale held in execution of a decree for arrears 
of revenue by a Collector. The sale was held 
under the provisions of the Central Provin¬ 
ces Land Revenue Act (18 of 1881). On a re¬ 
ference to the provisions of that Act, it will 
be seen that S. 109 distinctly provides that 
where immovable property is sold under that 
Act, the rules prescribed in ss. 287 , 288 , 293 
b and 306 to 31G, Civil P. C., 1882 , correspond¬ 
ing to 0.21, Rr.GG, 71, 84 to 94 in Sch.l, Civil 
P. C. of 1908 should be followed. Therefore 
as the sale was held anil certificate issued in 
pursuance of the provisions of the Civil Pro- 
cedure Code their Lordships applied s. GG of 
that Code. 

It seems to mo therefore that s. GG is not 
applicable to sales in execution of a decree 
for arrears of rent by a revenue Court under 
the provisions of the Madras Estates Land 
Act. In regard to the second contention both 
the Courts hold that as there was no allega¬ 
tion in tho plaint that the name of de- 
c fondant 4 was inserted in tho certificate 
fraudulently or without the consent of the 
real purchaser the application of S.GG(2)does 
not arise. On a reference to the plaint I find 
the only allegation is that the property was 
purchased by defendant 4 for tho benefit of 
the plaintiffs. In the view I have taken in 
regard to the first contention relating to tho 
applicability of S.GG, Civil P. C., I think it 
unnecessary to deal with this point. In tho 
result I set aside tho decrees of both the 
lower Courts so far ns item l is concerned 
aud remand tho suit for hearing to the Dis- 
trict Munsif of Koilpatti on issue 4. In the 
circumstances of this caso I direct each party 
to bear his own costs throughout. The ap¬ 
pellants will be entitled to tho refund of court- 
fee paid on tho memorandum of appeal both 
here and in tho lower ap]>ellato Court. Leave 
to appeal is refused. 

C.R.K./g.N. Appeal allowctl. 

3. (’27) HAIR 1927 Mad 1035 : 105 I C 88 : 51 
Mad 76 : 53 M L J 688, Jagannatha Pillai v. 
Kathapcrunial Pillai. 

4. (’28) 15 AIIl 1928 I* C 75 : 108 I C 11 : 24 NLR 
59 : 54 M L J 462 (P C), Balarnni v. Naktu. 
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Leach C. J. and Horwill J. 

M. Ethirajulu Naidu — Appellant 

V. 

A. Ranganatham Chetty and others — 

Respondents. 

Appeal No. 57 of 1938, Decided on 18th Septem¬ 
ber 1940, from judgment and decree of Venkata- 
ramana Rao J., in C. S. No. 41 of 1933, D/- 11th 
May 1938. 

(a) Le ss °r and Lessee — Lessee to construct 

building on land leased —Lessor to pay market 
value of building at time of resuming posses¬ 
sion — Method of valuation — Value of build¬ 
ing must be taken to be constructional value — 
No special value can be placed by reason of 
building being cinema hall. / 

Where the contract between the parties stipu¬ 
lates that the price to be paid by the lessor for the 
building erected by the lessee on the leased land 
should be according to the market value of the 
building at the time the lessor resumed possession, 
the proper method in valuing tho building is to 
find out the cost of reproducing the building and 
then to allow for depreciation and cost of repairs 
in the absence of a stipulation to tho contrary. No 
special value can be placed upon tho building by 
reason of its being a cinema hall : (*39) 26 A I R 
1939 P C 235, Rcl . on. [F 158 c.d.e] 

(b) Mesne profits — Lease of land — Lessor 
to be entitled to building erected by lessee on 
payment of market value at time of resuming 
possession — Landlord not to resume posses- 
sion. until value paid —Amount offered reason- g 
able — Lessee must be treated as trespasser — 
Landlord is entitled to mesne profits—Amount 
oflered ridiculously inadequate —Lessee cannot 
be treated as trespasser and is not liable for 
mesne profits — Court allowing lessor rent for 
occupation and ordering him to pay value of 
building fixed by it to lessee within fixed time 
— Court cannot allow interest in default. 

Where on the expiry of the lease the lessor is to 
be entitled to the building erected by tho lessee on 
tho leased land on payment of the market valuo of 
the building but is not to resume possession until 
the value is paid, tho lesseo must bo created u9 a 
trespasser if he bad refused a reasonable offer for 
the building at the expiration of tho lease and 
therefore is liable for mesne profits. (P 157/; P 158Ji] 

But if the amount offered by the lessor was ridi¬ 
culously inadequate the lessee cannot be treated a3 h 
a trespasser liable for mesne profits and bisoccupa. 
tion must bo deemed to have continued on the basis 
of the rent fixed by the contract between the parties. 

In such a case where the Court allows tho lessor 
rent for occupation on the basis fixed by the con¬ 
tract between tho parties and orders him to pay a 
certain sum fixed by it as the value of the building 
to the lessee within a fixed time, the Court is not 
entitled to direct that the sum should carry inter¬ 
est in the event of default in payment as ordered. 

[P 1694,6) 

A. V iswanatha Ayyar and T. S. ifuthnswami 

_ for Appellant. 

A’. Rajah Ayyar and A . Stibramaniam — 

for Respondents. 

. Leach C. J.—The appellant is tho owner 
of a plot of land in Thatha Muthiappan 
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c Street, George Town, Madras. On 18 th Oct- 
ober 1012 the appellant leased this land to 
the respondents for a period of ten years. 
The respondents acquired the lease for the 
purpose of building thereon a hall which 
was intended to bo used for dramatic per- 
formances. At the time the lease was enter¬ 
ed into, there was a building on the land, but 
this the respondents demolished and erected 
in its stead a new building, which was used 
for dramatic performances and for cenema- 
tograph entertainments. On the expiration 
of this lease the appellant granted to the 
respondents a new lease for another period 
of ten years from 1 st October 1922. Clause 4 
‘ b of the second lease reads as follows : 

The lessee shall always and in auy event he en¬ 
titled to he paid the price of the superstructure 
built on the said plot of land before be surrenders 
possession of the land either on the expiry of the 
lease hereby granted or any other future lease or 
at any time. The price shall he fixed according to 
the market value of the buildings cs at the time of 
ascertainment and payment. 


Therefore, when tho respondents’ right tc 
occupy tho land expired, the appellant was 
to bo entitled to the building on it, provided 
bo paid to tho respondents the market value, 
This had to bo paid before the respondent: 
surrendered possession. This factor has an 
c important bearing on one of the questions 
raised in this appeal. The second lease was 
not renewed and tho appellant became en¬ 
titled to tho possession of the property on 
payment to the resjiondents of the value of 
the building which now stands upon tho 
land. He tendered to the respondents the 
sum of its. 3000 as representing its market 
value. This was not accepted and on 25 th 
January 1933 the appellant died on the ori¬ 
ginal side of this Court the suit out of which 
this appeal arises. Ho prayed for a decreo 
for possession, for payment to him of Rupees 
2900 (the amount which ho claimed to bo 
d «J»e as mesne profits upto the date of tho 

1 ln K of tho suit) ; and for payment of future 
Ill os no profits at tho rate of its. 725 por men¬ 
sem. I ho respondents contested tho appel. 
lant s right to possession of the land. They 
contended that by virtue of the Madras City 
Tenants 1 rotection Act of 1921, which came 
into force on 21st February 1922 they were on- 
tided to a conveyance of the land on pay. 
ment to the appellant of a sum representing 
the value of the building. The respondents 
also contended that the appellant could not 
in any event obtain a decree for possession 
until he had paid Its. 100,000, which the res- 
pendents alleged was the true value of the 
building. Tho suit was tried by Wadsworth J. 


who held that the Madras City Tenants Pro. c 
tection Act did not apply and that the ap. 
pcllant was entitled to a decree,for possession. 
Having decided this question, the learned 
Judge directed the Ofiicial Referee to hold 
an inquiry into the value of the superstruc¬ 
ture-. A preliminary decree was passed in 
accordance with this judgment and an ap. 
peal was then filed. Tho appellate Court 
concurred in the opinion expressed by Wads¬ 
worth J., that the Madras City Tenants Pro¬ 
tection Act did not apply. The respondents 
then appealed to the Privy Council, but 
there also failed. The judgment of the Judi¬ 
cial Committee was delivered on the 10 th 
October 1939. / 

With regard to the appellant’s contention 
that he was entitled to recover mesne pro¬ 
fits from the respondents, Wadsworth J. said 
that this question depended on whether the 
respondents were in wrongful possession of 
the property and he considered that they 
could not he hold to be in wrongful posses¬ 
sion if the amount of compensation offered 
hv the appellant, namely, Rs. 3000, was “ridi¬ 
culously inadequate.” If, on the other hand, 
the amount offered approximated to tho true 
value of the superstructure the respondents 
would be wrong in refusing to deliver pos¬ 
session to the appellant, and consequently 9 
they would render themselves liable for 
mesno profits. With these observations the 
learned Judge left tho question of liability 
to mesne profits to be decided after the pro- 
perty had been valued. The inquiry con¬ 
ducted by tho Official Referee proved to be 
a lengthy one and his order was not passed 
until 4th March 1938. The Olficial Roferee 
found that the value of the superstructure 
was Rs. 18 , 000 . This findings was challenged 
by both sides. The appellant said it was far 
too much and the respondents said it was 
far too little. The objections to the Ofiicial 
Referee 3 report woro heard by Venkata. ^ 
ramuna Rao J. who, on 11 th May 1938, held * 
that the value was Rs. 20.400. Tho learned 
Judge directed tho appellant within threo 
months to deposit the amount into Court or 
to pay it to the respondents. In default of 
payment, the amount was to carry interest 
at six |>er cent, per annum from the date 
of default. Tho learned Judge also held that 
the appellant was entitled to set off against 
this sum. Its. 100 per mensem from lsUicto- 
her 1932 upto tho date of payment as “tho 
rent due and payable” for the occupation of 
the premises. On 10 th October 19 : 1 s the ap¬ 
pellant paid into Court Its. * 20 , 400 . but pend- 
mg the decision of tho Privy Council tho 
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a respondents obtained a stay of that part of 
the decree requiring them to give possession 

the appellant. It was made a condition of 
the stay that the respondents should pay 
into Court a sum of Rs. 900 every month as 
security for the mesne profits which the ap- 
pellant might be entitled to. The appellant 
obtained possession of the property on 1 st 
August 1940. 

The present appeal is from the decision 
of Venkataramana Rao J. In the first place 
the appellant says that the learned Judge 
should not have valued the building at more 
than Rs. 14,000. In the second place, he says 
that he is entitled to mesne profits from the 
b date of the expiry of the lease, namely 1st 
October 1932 to 1st August 1940 when posses¬ 
sion was obtained. He also advances the con¬ 
tention that the learned Judge should not 
have awarded any interest on the Rs. 20,400. 
The respondents have filed a memorandum 
of cross-objectious. They contend that the 
learned Judge should have valued the build, 
ing at the sum of Rs. 50,000. In holding that 
the value of the building was Rs. 20,400 that 
is Rs. 2400 more than the value placed upon 
it by the Official Referee, Venkataramana 
Rao J. said that if the landlord were to erect 
a pucca building on the site, some time 
c would be taken to construct it and he would 
during tho interval be deprived of the pre¬ 
sent user and tho income derived therefrom. 
Therefore the learned Judge was not inclin¬ 
ed to allow any sum for depreciation. We 
find ourselves unable to agree that this is a 
valid reason for refusing to allow for depre¬ 
ciation. I ho contract between the parties 
stipulated that tho price to be paid should 
be according to the market value of tho 
building at tho time the landlord resumed 
possession. In valuing the building at rupees 
18 , 000 , the Official Referee had regard to the 
cost of reproducing the building and then 
d allowed for depreciation and cost of repairs, 
a method of which the Privy Council ap¬ 
proved in (1939) JMLJ 722. 1 No authority 
has been cited which lends support to tho 
decision of tho learned Judge that there 
ought to bo no deduction for depreciation. 

While accepting the applicability of tho 
principle referred to in (1939) 2 M L J 722* Mr. 
Rajah Ayyar on behalf of tho respondents, 
has contended that regard should also he had 
to tho fact that this building can be let out 
as a cinema hall at a monthly rent of Rs. 800. 
In our opinion that was never in the con- 

1. (‘39) 2G A I R 1939 I> C 235 : 183 I C 328 • 66 
I A 258 : I L R (1939) Kar (P C) 363 : ( 1939 ) o 
M L J 722 (P C), Haricband v. Secretary of State. 


templation of the parties and is not a factor 
which should be taken into consideration in 6 
a case where a person is allowed to build 
on another’s land on the understanding that 
when his right of occupation to that land 
has expired the building shall become the 
property of the landowner on payment of 
its value as a building. Unless there is some 
stipualtion to the contrary, it seems to us 
that value must be the constructional value 
of the building. Any figure in excess of that 
value must be attributable to the site, not 
to the building. A building which is favour¬ 
ably situated will fetch more in rent than a 
similar building which is not well situated. 
Mr. Rajah Ayyar has conceded that if a / 
special value is not to be placed on the 
building by reason of its being a cinema hall 
he cannot object to the finding of the Offi¬ 
cial Referee that its value is Rs. 18 , 000 . With 
regard to the value of the building, it only 
remains to consider whether the Official 
Referee was right in his conclusion that Rs. 
18,000 was the fair price to be paid. After a 
a careful examination of the evidence the 
Official Referee considered that the cost of 
the erection would be Rs. 20,000, but it would 
be proper to allow a deduction of ten percent, 
for depreciation. Mr. Viswanatha Ayyar does 
not object to the finding that the construe- 9 
tional value was Rs. 20,000, but he says that 
thero should be a greater amount allowed 
for depreciation. He asks that a third of the 
amount should bo deducted on this ground. 

We consider that this is far too much and 
that tho Official Referee was right in allow¬ 
ing a deduction of ten per cent. 

The next point to be considered is whether 
the learned Judge was right in allowing tho 
appellant a sum of Rs. 100 per mensem by 
way of rent instead of an amount for mesne 
profits. If tho appellant is entitled to mesne 
profits ho would certainly bo entitled to 
more than Rs. ioo per mensem, because for 
many years the building was let at a rent 1 
of Rs. 700 per mensem and later at Rs. 800 
per mensem. The appellant can only claim 
mesne profits if tho respondents are to be 
regarded as trespassers. As did Venkata¬ 
ramana Rao J., we agreo with Wadsworth J. 
that tho respondents could only be treated 
as being in wrongful possession if they had 
refused a reasonable offer for tho building at 
the expiration of tho lease. No reasonable 
offer was made. The offer of Rs. 3000 was 
ridiculously inadequate.” The appellant 
should have made an offer in tho neighbour¬ 
hood of Rs. 18,000. As I have already pointed 
out the contract contemplated that the res- 
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a pondents should remain in possession until 
the market value of the building had been 
paid. It was not paid until loth October 1933 
and as no reasonable offer was made in the 
meantime the respondents cannot be regar¬ 
ded as trespassers and in the circumstances 
that the rosjKmdents' occupation must be 
deemed to have continued on the basis fixed 
by the contract , namely on payment of Rs. 100 
per mensem. This, of course, does not apply 
after the stay was granted. The position 
since then will be governed by the condi¬ 
tions of tho stay. The only other question 
for consideration is whether Venkataramana 
Rao J. was right in holding that the sum of 

b Rs. 20,100, which he regarded as the value of 
the building, should carry interest at G per 
cent, in the event of default in payment 
within three months of his order. Inasmuch 
as the learned Judgo directed the respon¬ 
dents to pay Rs. ioo a month for their occu¬ 
pation of the land he was not entitled to 
direct that the Rs. 20,100 should carry inter¬ 
est. This objection must be upheld. The 
decree on the original side will be modified 
to the extent indicated. As the appellant has 
failed in the main and as the respondents 
have failed entirely, we make no order as to 
costs in this Court. 

c c.r.k./g.n. Decree modified. 
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Kikishru Nadershaw Chinoy _ 

Applican 

v. 

Nargesh Kikishru Chinoy Nee Narges) 
Dorabji Tarapore — Despondent. 

ISM SwiS! 1 n Ui ^ N ?- 3 ot 1941 (Application No 
pnf n \ 1941)l D< ? lded 0n 2r >th July 1941; appli 

S 47 and n ® Bgncvcd P ar ‘y >s to appeal unde 
O 13 R ° ‘° r revoca tion unde 

Side Ruks (l °’ MadraS High Cou « Origina 

Act 'h TS 6 Pr °. Visi0n in S - *7 (b) of the 193f 
Act is a new provis.on which expressly K ive 3 t 

remedy by appeal in regard to the grant by th! 

Court of leave to present proceedings under S. 29(3) 

Th s p ro v, mon ,s ... conflict with the provisions ir 

w ‘ “ ( ) ? f tbe Ong'nft! Side Rules of th. 
ll.gh Court winch provides a remedy for revocatior 
of leave to sue by means of an application to th. 
•fudge and in consequence the statutory provision ir 
«• 47 (b) must prevail. Therefore tho remedy oper 
to a party aggrieved by an order granting leuvc 
under S. 29 (3) is to avail of the provisions of 3. 4 1 ; 
(b) iiml not to apply under the rule of the originu 


side which has no application to the Matrimonial 
Court. [p ICO e.f] 6 

(b) Practice — Written statement —No steps 
taken for long time after notice of suit—Exten¬ 
sion of time lor filing written statement not to 
be granted. 

The respondent took no steps nt nil until more 
than two months had elapsed after he was inform¬ 
ed of the filing of the suit when he initiated some 
ether proceeding which went against him. Subse¬ 
quently he applied for extension of time for filing 
his written statement : 

Held that he could not he granted extension of 
t,m «- [P 160;;,7i] 

S. V. B. Row — for Applicant. 

C. R. Pattabhiraman — for Respondent. 

Order. — This is an application by the 
respondent in a petition presented pursuant / 
to the Farsi Marriage and Divorce Act 3 of 
193G. In the application the applicant seeks 
to obtain revocation of the order giving leave 
to tho petitioner to present her proceedings 
in this Court, the grounds being that the 
balance of convenience will be met by the 
proceeding being presented in a Court nearer 
to the Punjab where the respondent says he 
is residing. This Court is not the High Court 
sitting in its original jurisdiction. It is the 
Parsi Chief Matrimonial Court which is con¬ 
stituted under the provisions of Ss. 13 and 19, 
Parsi Marriage and Divorce Act, 193 C. The 
application on the face of it purports to have g 
been issued under 0.13, R. 14 (f) of the Rules 
of tho Original Side of the High Court, This 
rule provides that the Judge sitting on the 
original side of the High Court shall deal 
with applications for revocation of orders 
granting leave to sue. 

The petitioner applied to the Parsi Chief 
Matrimonial Court under s. 29 , sub-s. ( 3 ) of 
the Act for leave to present her proceedings 
in tbe Matrimonial Court in Madras and on 
Gth February ion, this Court granted tho 
leave which the petitioner sought. Learned 
counsel on behalf of tho respondent, the 
applicant in the application before me, has 
with great frankness, conceded that his client n 
was served with the proceedings in the suit 
brought against him by his wife by the end 
of February 1941. Early in tbe month of 
March, this Court fixed tho date to hear the 
suit between the petitioner and the respon. 
dent to take place on 5th August 1941 and 
again learned counsel on behalf of the res- 
pendent 1ms conceded that his client was 
aware of the date of trial by end of March 
1911. No step was taken by him until 7th May 

10 U when the present application was issued 

to revoke the leave granted to tho petition¬ 
ing wife to bring her proceedings in Madras. 

Uns application was not served until on or 
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a a k°ut 20th July. Learned counsel on behalf 
of the wife takes the preliminary objection 
that the wrong procedure has been adopted 
and he relies upon the provisions of s. 47 , 
Parsi Marriage and Divorce Act, which, so 
far as is material, provides as follows : 

An appeal shall lie to the High Court from . . . . 
(b) the granting of leave by any such Court under 
sub-g. (3) of S. 29 provided that such appeal shall 
be instituted within three calendar months after the 
decision appealed from shall have been pronounced. 

The words above "such Court” clearly 
refer to the Chief Parsi Matrimonial Court 
within the jurisdiction of the High Court. 
It is contended that the husband should have 
b presented an appeal to the High Court from 
the decision of the Matrimonial Court grant¬ 
ing leave to sue and the machinery which 
has been adopted pursuant to the provisions 
of the original side rules of the High Court 
is wrong and consequently this application 
must fail. Prior to 19SC the statutory enact¬ 
ment in force was the Parsi Marriage and 
Divorce Act of 1865 which contains some 
similar provisions to the Act of 1936 but by 
S. 51 of the earlier Act the High Court of the 
area in which the Parsi Matrimonial Court 
is established was empowered to make such 
rules and regulations concerning the practice 
and procedure in the Matrimonial Court as 
c it might consider expedient. Under the pro¬ 
vision of the section, to which I just referred, 
the High Court provided in 0 . 35 , R. 18 of its 
original side rules that the rules of the High 
Court should apply to all suits under the 
Matrimonial Parsi Marriage and Divorce Act 
of 1865. Counsel on behalf of the husband 
thereupon contends that the original side 
rules are still applicable to the Parsi Matri. 
monial Court and he is entitled to present 
this application. Section 53 of the Act of 
1936 rej>ealed the whole of the Act of 1865 . 

It has therefore repealed s. 51 to which I 
have referred. By the Repealing and Atuond- 
d mg Act of 1937, S. 63 of the 1936 Act was 
itself repealed. Section 24, General Clauses 
Act, provides that : 

Where any Act.is.repealed and re- 

enacted with or without modiflcation, then, unless 
it is otherwise expressly provided, any order, scheme, 
rule, form or by-law, made or issued under the 
repealed Act.shall, so far as it is not incon¬ 

sistent with the provisions ro-ennetod, continuo in 
force, and be deemed to have been issued under the 
provisions 60 re-enacted. 

The important words to emphasise are "so 
far as it is not inconsistent with tbo provi¬ 
sions re-enacted." Under the Act of 1866 there 

was no Provision by which the jwtential peti. 

tioner in a matrimonial suit in a Parsi Court 
could obtain leave to present the proceedings 
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and there was no comparable provision in 
the earlier Act to that contained in s. 29 ( 3 ) 
of the 193G Act. The appellate provision in 
S. 47 (b) of the 1936 Act is also a new pro¬ 
vision which expressly gives a remedy by 
appeal in regard to the grant by the Court 
of leave to present proceedings under S. 29 (3). 
This provision is in conflict with the pro¬ 
visions in o. 13, R. 14 (a) of the Original Side 
Rules of the High Court which provides a 
remedy for revocation of leave to sue by 
means of an application to the Judge and 
which is therefore inconsistent with the 
statutory provision in s. 47 (b) of the Act of 
1936. It is not necessary for me to decide 
^ hether or not all the original side rules of J 
the High Court still have application to the 
Matrimonial Court for this reason. Assuming 
that they do, then, the provision by which 
an application can be made to the Judge to 
re\oke the leave to sue is inconsistent with 
the statutory provision and in consequence 
the statutory provision must prevail. It is 
quite clear that the remedy open to the res¬ 
pondent husband in the proceedings was to 
have availed himself of the appellate provi¬ 
sions s. 47 (b) of the Act of 1936. He has not 
done so but has taken proceedings under a 
rule of the original side of the High Court 
^ kich, in my view, has no application to g 
the Matrimonial Court. The consequence is 
that the present application cannot bo enter¬ 
tained and must be dismissed with costs. 

Learned counsel on behalf of the husband 
(respondent) applied for an extension of time 
to bo given to his client for filing the written 
statement and ho stated the reason why it 
had not already been filed or prepared was 
because of the pendency of the present appli¬ 
cation. The respondent took no steps at all 
until more than two months had elapsed 
after he was informed of the filing of tho 
suit in this Court and not until about six 
weeks following his being apprised of the h 
date of trial and although the application 
was issued on 7th May 1941 service was not 
effected on the wifo’s learned advocato until 
about 20th July. True it is that tho vacation 
of this Court was then taking place, but I 
see nothing to have prevented initiation of 
the proceedings long before tho present ap¬ 
plication was filed. I see no ground to extend 
tho time. I refuse to do so. 

C.R.K./K.S. Application dismissed. 


Kikishru V. Nargesh (Gentle J.) 
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Mockett and Konhi Raman JJ. 

Minor Bamcniathan Chettiar by next 
friend Chidambaram Chettiar — 

Appellant 

v. 

Muthuraman Naidu and others — 

Respondents. 

Appeal-; Nos. 227 of 1933 and 256 of 1939. 
Decided on 31st July 19-11, against decrees of Sub- 
Judge, Kumbakonam, D/- 20th December 1937. 

(a) Civil P. C. (1908), S. 47 — Hindu trading 
family — Decree against karta in his individual 
capacity and not as representing family business 
—Decree is inexecutable against other members 
or their properties. 

A decree obtained against the karta of a joint 
Hindu trading family in his individual capacity 
and not against the trading firm represented by 
him as the manager cannot bo executed against the 
other members or their properties : (’13) 5 A.I.R. 
1918 I>.C. 14G, Rcl. on; (*34) 21 A.I.R. 1 934 P.C. 4, 
«*/• [P 1666] 

(b) Hindu law — Debts — Father — Decree 
against father—To make son liable decree must 
relate to debt for which he is liable. 

A decree passed against a Hindu father creates a 
debt prima facie discbargeablo by the sons. But to 
create a debt payable by the son the decree itself 
must relate to a debt (or which ho is liable: 27 Mad. 
243 (F. B.), Rcl. on. (£> lGi/,g) 

c (c) Hindu law _ Joint family — Manager — 
Powers of, to contract debts for family business 
— Coparceners are liable to extent of their 
interest in family property. 

The manager of a joint Hindu family business 
has an implied authority to contract debts for 
the ordinary purpose of the family business, and, 
whore such debts have been incurred, the other 
coparceners are liable, but only to the extent of 
their interest in the joint family and a decree 
against the manager can be executed against the 

I 1 ,,'' 3 . 0 tb « otber members: 15 Cal. 70 (P Cl and 
( 37) 24 A.I.R. 1937 Mad. G10 (F. B.). Rcl. on. 

(P lGig.h; I> 165c] 

(d) Hindu law Father _ Father as manager 
can represent family in all transactions-Liabi- 

oin °famil t0 1,abili, y ~ Every item of 

d be aVar s tUh? er,y ‘ 9 liable - D ^ee need not 

A Hindu father, by virtuo of his position as 
manager, can represent the entire family ,n all 
transactions, not only with regard to immovable 

wcT the U J‘ th rC T r<1 ° Ujor ,rnn ?action5 as 
util , the decree need not bo specifically m*scd 

ff)» T 113 such; and once a liability is declared 

to be a family liability, every item of the joint 

family property is bound to satisfy that li tbi itv • 

C37) 24 A.I.R. 1937 Mad. CIO (F. if). Rcl, on * 

(P lG5fc,c] 

(e) Negotiable Instruments Act (18811 8s sn 
and 117 _ Manager of joint family executing 
pronote for debt incurred for family benefit — 
Payee indorsing note to third party without 
assigning debt — Indorsee obtaining decree 
on note and not on debt — Decree cannot be 
executed against other members. 

1912 M/21 ,v 22 


Where the manager of a joint Hindu family 
incurs debt for the benefit of the family and exe- C 
cutes a pronote for the 6ame which is indorsed by 
the payee to a third party without assigning the 
debt as well, the indorsee can sue on the pronoto 
alone and not the debt and the decree obtained by 
him on the pronote against the maker being one 
for compensation and not for debt cannot be exe- 
cutcd against the other meml>ers of the family by 
invoking the principles of Hindu law: (’38) 25 
A.I.R. 193.3 Mad.377(l’.B.), Rcl.on-.V 40) 27 A.I.R. 
1940 Mad. 544, Approved. (P lG5,y; P lGGc.d] 

T. 1'. Rnmiah — for Appellant. 

R. Sundaralingam — for Respondents. 

Mockett J —This is an appeal from the 
judgment and decree of the learned Subordi- 
iiate Judge of Kumbakonam in O. s. No. 3-2 of 
1935. In that suit the plain tilt (the present f 
appellant) prayed for a decree declaring in 
substance that his (plaintiff’s) half share in 
a house was not liable to be attached in 
execution of a decree passed in o. s. No. 33 
of 1932 in the East Tanjore District Court, 
He also prayed for an injunction restraining 
defendant l from executing the said decree 
against his half share, o. S. No. 33 of 1932 was 
a suit by ouo Muthuraman Naidu against 
R- M- M. S. 'I. \ airavan Chettiar for money 
due on a promissory note. Yairavan Chettiar 
is the natural father of the appellant (the 
plaintiff in o. s. No. 32 of 1935). The pro. 
missory note was executed on 6 th October 
1929 by Yairavan Chettiar to Thambuswarai 9 
Naidu and this note was endorsed by the 
payee to Muthuraman Naidu, the plaintiff 
iu O. S. No. 33 of 1932. The promissory note is 
marked Ex. 6. The judgment in o. s. no. 33 
of 1932 is marked as Ex. SB and the decree 
based thereon os Ex. B. As the arguments in 
this case have been directed to one aspect 
only it is unnecessary to set out at any 
great length the details of this suit. It 
will bo enough to state that the plaintiff 
alleged that he was adopted by the widow 
of Chidambaram Chettiar, the brother of 
Yairavan Chettiar in 1924 and that in 1926 
thoro was a division in status and an actual h 
division of one house in that family. The 
lowor Court found the allegation of adoption 
to bo proved and no arguments havo been 
addressed to us attacking that finding. The 
lower Court also found that the allegation 
regarding the division in status was not 
proved and that finding has not been at¬ 
tacked before us. The decree in o. s. No 33 
of 1932 was assigned to defendant 3 , respon¬ 
dent 2 in this case. The essential facts in 
this case, and it is upon these facts that the 
arguments have been based, can therefore 
ho summarised us follows: 

The appellant’s natural father executed 
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a a Promissory note to Tbambuswami Naidu 
who endorsed it to defendant l Muthuraman 
Naidu and on the basis of the decree passed 
in the suit on that promissory note, o. s. 
No. 33 of 1932, in which Muthuraman w’as 
plaintiff, execution was sought to bo levied 
on the appellant’s share in the joint family 
property at the instance of defendant 3 the 
assignee of the decree from Muthuraman. 
The effect of the finding of the learned trial 
Judge with regard to the adoption in 1924 is 
that in 1929, the date of the execution of the 
promissory note, the plaintiff (appellant) 
was no longer the son of Vairavan Chettiar, 
the maker of the promissory note, having 
1 been adopted by the widow of Vairavan 
Chettiar’s brother Chidambaram Chettiar. 
This is said to have an important bearing 
on this case. The learned trial Judge has 
dismissed the appellants suit. The appellant 
contends that his property is not liable in 
execution because no liability of any sort 
can attach to him in view of the fact that 
the original decreo against his father Vaira¬ 
van Chettiar was based on a promissory note 
to which he (the appellant) was not a party 
and that (Vairavan Chottiar) was sued not 
by the payee but an endorsee from the payee. 
There has been no contest on tho facts as I 
c have indicated. The learned Judge has inves¬ 
tigated the status of tho appellant's family. 
There is no doubt about who they are They 
are an old-established Nattukottai Chetty 
firm whoso hereditary business is money 
lending and rice trade and their style and 
vilasam is R. M. M. S. T. Such families and 
such businesses are well-known in South 
India and Burma. The appellant has con- 
tended in tho first place that the learned 
Judge was wrong in his finding with regard 
to tho form of the promissory noto and tho 
form of tho suit. In para. 53 of his judgment 
thero appears tho following : 

It is clear on n reading of Ex. 6 that it was cxe- 
rf cuted by Vairavan Chettiar not merely iu his 
individual behalf but ns representing his firm and 
trading business. The promissory noto was in fact 
executed by the firm and the endorsee thereof has 
tho same rights on the negotiable instrument ns 
the endorser to sue the firm which is the executant 
of tho promissory note. The suit was also against 
tho firm represented by tho munager who had exe¬ 
cuted the noto on behalf of the firm. 

On an examination of the promissory noto 
and the pleadings and tho decree 1 am 
unable to agree with this finding. The pro¬ 
missory note is signed by R. M. M. S. T. 
Vairavan Chettiar. It is in renewal of a 
former promissory note \\ Inch is stated to 
have been executed by Sul.hu> ya Chettiur 
who was tho agent of our firm ut Velipalu- 
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yam.” It is not signed on behalf of the firm 
It is true that the words “we shall pay” are * 
used, but it is not possible in view of the 
practice of Nattukottai Chetty agents who 
frequently use the word ‘we’ as meaning T\ 
to attach any great importance to this. I 
observe that the translations of Exs. G and a 
vary. Exhibit A says, “On demand I shall 
pay you” whereas Ex. G has tho words “we 
shall pay. We have had therefore recourse 
to the Tamil Interpreter of this Court who 
informs us that actually the word ‘we’ is 
not present in the original, nor is the word 
I , but tho subsequent ’shall’ denotes the 
plural. But whether the suit could have 
boon filed against the firm, vide 5 M.L.W. 721,' 1 / 
is of no great importance in this case. It 
may well be, that the plaint could have been 
so framed. The plaint in fact is not in my 
view, framed against tho firm. The defen¬ 
dant is R. M. M. S. T. Vairavan Chettiar 
and ho is described as "R. M. M. S. T. Vai¬ 
ravan Chettiar, father's name not known.” 
Paragraph l alleges that the defendant is 
carrying on money-lending, etc., business 
under the vilasam (name and style) of R. M. 

M. S. T. at Velipalayam. That is a personal 
allegation that he himself is a firm or the 
proprietor of a firm. Faragraph 2 states that 
the money was borrowed in connexion with <j 
and for tho benefit of the defendant’s ances¬ 
tral family business and the prayer is for 
a decree against "the defendant personally 
and out of the properties of the defendant's 
business vilasam.” 

It must be observed that the plaint is not 
filed ns against tho R. M. M. S. T. firm in 
which case particulars could have been de¬ 
manded as to its members under O. 30, Civil 
P. C., hut appears to allege that tho defen¬ 
dant owns the business. Tho decreo describes 
the defendant as ”R. M. M. S. T. Vairavan 
Chettiar, father's name not given” and the 
decree is that tho defendant do pay to the 
plaintiff tho sum of Rs. 22,341-14-0. It may h 
he, ns the learned counsel for tho rospon- 
dents bus argued, that this firm was so 
well-known, that the draftsman of the plaint 
overlooked the necessity for a careful plead¬ 
ing. The allegation in para. 2 is very clear 
that tho money was borrowed for the benefit 
of tho defendant’s ancestral family business 
and there is no shadow of doubt on tho 
record, nor is it suggested before us that 
that is not so and that t ho present apjiellant 
was not a member of the trading family of 

1. (*I8) 5 A.I.R. 1918 Mad. 524 : 40 I. C. 347: 5 
Ml. W.721, U Ini lam sa Ravuthar v. Viswannthan 
Chettiar. 
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R. M. M. S. T. The conclusion I therefore 

a arrive at is that, although the plaint is 

directed against the defendant personally 
and there is no allegation that the appellant 
is in any way concerned with the R. M. M. 

S. T. firm there is no doubt that this money 
was borrowed for purposes of the joint family 
trade and that the appellant was a member 
of the joint family. In 4G Cal. GG8, 2 the Privy 
Council have made it abundantly clear that 
the name of a person or firm to bo charged 
upon a negotiable instrument should "bo 
clearly stated on the face or on the hack of 
the document so that the responsibility is 
made plain and can be easily recognized as 

i> the document passes from hand to hand. 
Their Lordships observe : 

III this case the preliminary words mention no 
more than that Mohan Lai lias been directed to 
execute the hundis, and they do not necessarily 
imply that he has been clothed with authority to 
execute them in any other form than that in which 
they were actually prepared — a form which it has 
already been shown constituted nothing more than 
a personal liability on behalf of Mohan Lai. 

In Abdul Majid Khan v. Saraswati Bai, 
cited to us from GG M L J 05, 3 their Lord- 
ships have laid down that: 

Where the karta ol a Hindu trading family bor¬ 
rows money on promissory notes executed in his 
own name and not in the name of the firm, there 
is no presumption that the borrowing was for the 
purposes of the joint family business, and the lender 
mu«t prove that the money was required for tho 
family business. 


The first of these decisions supports, I 
think, my construction of the promissory 
noto and with regard to the second decision, 
I concur with the learned Judge’s finding, 
which 1ms not been attacked, that the money 
was borrowed by Vairavan Chettiar for the 
benefit of tho R. M. M. S. T. Firm. But 
Mr. A. V. Viswanatha Sastri has argued that 
notwithstanding this view of tho pleadings, 
which we indicated to him appealed to us, 
the decree was still executable ugainst tho 
d share of tho appellant. Mr. T V. Muthu- 
knshna Iyer has argued that tho findings in 
his case that at the time of the making of 
the promissory note the appellant had been 
adopted by tho widow of Chidambaram 
Chettiar, combined with tho view we tuko 
that the suit and the decree wore prima facie 
against Vairavan Chettiar personally aro 
fatal to the decision of the lower Court that 
this decree could be executed against the 
appellant. Mr. Muthukrishnalyer has argued 


2. C1H) 5 A.Lit. 191S 1*. C. 116 : 50 I. c 216 • 10 
Cal. «6:S : 46 I. A. 33(1\C.), Sadasuk Janki Das v. 
Sir Kislion Pcnslmd. 

3- C31) 21 A.I.It. 19.34 P. C. 4 : 117 L C. 1 : 30 
N. L. It. GO : 01 I. A. 90 : GO M.L.J. 05 (P. C.). 


that since the decision of tho lower Court a 
decision of a Full Bench of this High Court * 
lias concluded the matter in his favour. That 
case isl.L.lt. (1938) Mad. 568.* In that case, the 
facts were that a Hindu father executed a 
promissory note which was endorsed by the 
payee to the plaintiff. A suit was brought 
based on the promissory noto and by the 
indorsee making the sons of the maker de¬ 
fendants. The decision of the Full Bench 
was that the sons were not liable on a nego¬ 
tiable instrument on which their names did 
not appear. Reference was made to the 
decision in 4G Cal GG3 J to which we have also 
referred, and the statement of the law by 
Lord Buckmaster cited. Leach C. J in the / 
course of his judgment, with which the other 
members of the Bench concur, after review¬ 
ing the case law, stated : 

From these derisions, it will be observed that 
there arc two principles to be borne in mind. Tho 
first is the principle which I have already stated, 
namely that no one whose name does not appear on 
a negotiable instrument can be sued on it. The 
second is that there is no privity of contract be¬ 
tween an indorsee and the maker or acceptor. 

The reference to the Full Bench was : 

Whether an indorsee of the promissory note 
executed by the managing member is entitled to 
recover the debt from the property of the non- 
executant coparceners on the ground of their liabi¬ 
lity under the Hindu law or whether lie is limited 3 
to the remedy a\ailable on the note. 

And the answer of the Full Bench was : 

The indorsee of a promissory note executed by 

the managing member of a joint Hindu family is 

limited to his remedy on the note, unless the 

endorsement is so worded as to transfer the debt as 

well and the Stamp Jaw is complied with, and 

there foie in tho case of an ordinary endorsement the 

indorsee cannot sue the non executant coparceners 

on the ground of their liability under the Hindu 
Jaw. 

At page 57G, the learned Chief Justice 
observes : 

The maker alone can bo sued on the note and tho 
fact that under Hindu law sons are liable in respect 
of debts incurred on behalf of the fauiili or by the , 
father for his own purges, provided they arc not ll 
incurred for illegal or irnmoial purpose, does not 
affect tho principle involved. 

It seems to mo that the decision of tho 
Full Bench was concerned only with the 
question of an action on a promissory note. 

At no time was any question of rights of 
execution under Hindu law discussed. On 
the contrary the remarks and the observa¬ 
tions in tho judgment of the learned Chief 
Justice make it clear that this case was 
decided on tho basis of a righi of suit and 


4. (•;(«) 25 A I It. l‘j:u Mad. 377 
1 I, U. UtMMi Mml. Vis. (itj;js) I 
Murutliamuthu dicker v. KuJir 


: 171 I C. r>77 : 
M f>-1.:I7-MF.11.), 
Uiiil.'lia Kowiher. 
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■ that the discussion of any other right under 
a Hindu law was expressly excluded. But the 
latter question is raised in this appeal. This 
Full Bench decision related to a promissory 
note made by a father and the liability under 
discussion was the liability of the son to an 
indorsee in a suit. We have to consider here 
the liability of a member of a trading family 
not in a suit but in execution for debts 
incurred by the manager for the purpose of 
the trading family. It is clear from the 
decision of the Full Bench that in a suit it 
matters not what the relationship between 
the maker and the person sought to he made 
liable is, if the latter’s name is not upon the 
b promissory note. There is a further decision 
of this High Court which is instructive. In 
l.L.R.(1940) Mad. 815, 6 Leach C. J. and Krishna- 
swami Ayyangar J., had before them an 
appeal in which a question of execution 
came up for consideration. The appellants 
obtained a money decree against respondent 
8 making respondent 3's sons parties to the 
suit. The suit was on a promissory note 
executed by the father alone and the decree 
was passed against the father alone, the 
plaintiff deciding not to ask for a decree 
against the sons, who were dismissed from 
the suit. Notwithstanding this dismissal, the 
c Bench held that execution can be levied 
against the sons’ share in the joint family 
property on the basis that under Hindu law 
the sons were liable to pay their father’s 
debts. There was of course no question of 
endorsement of a promissory note in that 
case, hut it is a clear caso of execution being 
levied on a person in respect of the debt due 
under a promissory note by the maker of 
that promissory note, although the name of 
the person on whoso property execution was 
sought to be levied was not upon the pro¬ 
missory note. Tho Bench was largely con¬ 
cerned with the consideration of principles 
. of res judicata, but tho facts are of interest 
” for the reason I have indicated. I derive 
this from that decision, that although under 
the law relating to negotiable instruments 
and tho framing of suits thereon the sons 
would not bo liable in a suit by tho payee 
against the father the solo maker, noverthe. 
loss tho result will ultimately bo in circum¬ 
stances of that case, that, although not liable 
in tho suit, they were nevertheless liable in 
execution under a totally different system 
of law, namely, the Hindu law. 

But, to return to tho arguments of the 

5. C IO) 27 A.I.R. 1940 Mad. 544 : 193 I. C. 825 • 
l.L.R. (1940) Mud. 815 : (1940) 1 M.L.J. 303, 
Krishimn v. Somi, 


A. I. R. 

learned counsel for the appellant, does the 
fact that in the case now before us the pro- 1 
missory note was endorsed alter the position ? 
In l.L.R. (1938) Mad.568 1 a distinction is made 
between the indorsee’s remedy on a mere 
endorsement of the note and his remedy on 
an endorsement transferring the debt as 
well and complying with the Stamp law. 

It has been naturally a matter for careful 
consideration as to whether that affects the 
question before us; it seems to me that it 
does. The absence of such a formal assign¬ 
ment of the debt is no doubt fatal to a suit 
by the indorsee purported to be based on 
the debt and with which the Hindu law is 
concerned. It seems to me that for the / 
appellant to escape liability we must hold 
that there is no debt due by the manager 
(he happens to be their natural father) to 
the decree-holder which they are under an 
obligation to pay. In so far as a father and 
son are concerned, a decree passed against a 
father creates a debt prima facie discharge¬ 
able by the sons : 27 Mad. 243.° See also 
Mayne’s Hindu law, Edn. 10 , page 420. It 
seems to bo established that the judgment 
against tho father having created a debt 
which the son is liable to discharge, the 
consequent proceedings against tho son will 
not be upon the judgment hut upon tho debt g 
created by the decree. But to create a debt 
payable by tho son, I think it reasonable to 
suppose that the decree itself must relate to 
a dobt for which he is liable. Whether tho 
decree now sought to bo executed not against 
the son but against a member of a joint 
trading family did relate to a debt will be a 
matter for consideration. So far tho relation¬ 
ship of a father and son has been discussed. 

So far as tho powers of a manager to con¬ 
tract debts for family purposes aro concerned, 
it seems clear that the manager of a joint 
family business has an implied authority to 
contract debts for the ordinary purpose of 
the family business, and, where such debts 
have been incurred, tho other coparceners 
aro liable, but only to the extent of their 
interest in tho joint family: vide Mayno, 
Edn. 10, pp. 449 and 450 for a summary of 
the law. In l.L.R. (1937) Mad. 880, 7 Venkata- 
subba Rao J., points out that 
there is a legal duty cast upon tho son, ns upon 
any other junior coparcener, to discharge a liability 
incurred by the father in his capacity of manager 
for family purposes, and it is therefore unneces- 

6. ( 04) 27 Mad. 248 : 14 M.L.J. 84 (F.B.). PWrio- 
swaini Mndnlinr v. Seotharama Chottinr. 

7. ('37) 24 A.I.R. 1937 Mad. G10 : 171 I. C. 101 : 
l.L.R. (1937) Mad. 880: (1937) 2 M.L.J. 251(F.ll.), 
Yenkntanarayana v. Sonmraju. 
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sary on the facts here to invoke the doctrine of 
° pious obligation. 

It will bo scon that the learned Judge 
emphasizes that, although the manager may 
also be the father, all the junior coparceners 
are under a duty to discharge liabilities pro¬ 
perly incurred by him because of his position 
as manager. I have already indicated that 
the circumstances of this case show that, 
although the suit is not framed as against 
the lirm, there is no doubt that it is against 
the manager for money advanced for the 
hrm. The Full Bench decision in I.L.R.(1937) 
Mad. 880' also held that the principle of 
representation by the managing member was 
b not confined to immovable property but 
to other transactions ns well, for instance, 
loans. I have been unable to understand 
why there should ever have been such a 
distinction. This decision of the Full Bench 
is, I consider, important in this case because 
it is an authority binding on me for the 
proposition that a Hindu father, by virtue 
of his position as manager, can represent 
the entire family in all transactions, not 
only with regard to immovable property but 
with regard to other transactions as well; 
that the decree need not bo specifically 
passed against him as such ; and that, once a 
c liability is dedared to be a family liability, 
e\ery item of the joint family property is 
bound to satisfy that liability. 


Our attention has bfc-en drawn to the deci¬ 
sion of this High Court in G8 M.L.J. 104 , 8 
which was not cited to the Full Bench in 
I.L.R. ( 1937 ) Mad. 880.' It appears from the 
facts of that case that the money borrowed 
was a personal debt and did not concern a 
lading family or an endorsed promissory 
note but it is evident that the learned Judges 
^ere reluctant to allow investigations in 
proceedings in execution to bo mado against 
persons who are not sons or descendants of 
d jhe judgment.debtor. Where a suit is brought 
an original pnyeo against an original 
maker there appears to be no difficulty 
about the legal position of the members of 
ie maker s family m execution proceedings; 
■t in argued that the fact that the decree 
on winch execution is sought to be levied 
against the appellant's property is based 
upon an endorsed promissory note materially 
atlects his liability as a member of his 
family. Fxcopt for tho decision in I.L.R.(i938) 

Mad. :,<;»* and the cases therein cited, no case 
relating to an endorsed promissory note has 


8. (’35) 22 A.I.R. 1935 Mini. 145: 155 I.C.574 : OH 

M.L. J. 104, Lakshrminan Chettiar v. Muthu CheJIiii 
Goundan. 


been brought to our notice and no case re- 
lating to execution on a decree on an en¬ 
dorsed promissory note. As in I.L.R. (1928) 
Mad. 508, 1 so in this appeal, the following 
facts are in my view of vital importance: 
(l) The promissory note was endorsed to 
Muthuraman Chettiar, and ( 2 ) tho debt was 
not assigned to Muthuraman Chettiar. There 
is the further fact that the element of pious 
obligation between a father and son is ab¬ 
sent. There is a wealth of authority, 

that n decree obtained agaiust a managing member 
for a debt binding on the family can be executed 
against the shares of the other members. 


Vide 15 Cal 70' and the numerous cases cited 
by Mayne, 10th Edn., at p. 450. The question / 
in this appeal, therefore, seems to be whe¬ 
ther there is a debt in the hands of defen. 
dant 3 which the plaintiff is bound to pay. 

In my view, there is not. I consider that tho 
general principle laid down in I.L.R. (193S) 
Mad. 5GS* is applicable to this case. No debt 
was ever assigned to Muthuraman Naidu by 
Thambuswami Naidu, the promisor under 
Ex. G. It could have been assigned, but it 
was not. By bis endorsement and delivery, 
Thambuswami Naidu transferred the pro¬ 
perty in the note to Muthuraman Chettiar: 
s. 50, Negotiable Instruments Act. The sub¬ 
sequent decree therefore can only have been - 
on the note, and not on the debt. There is 
not, therefore, in existence any decree based 
on a debt. Any decree against the maker of 
the note will be as Varadachariar J. points 
out in I.L.R. (l933).Mad. 5GS 4 at p. 5G9, for coin- 
pensation and not for debt: s. 117 , Negotiable 
Instruments Act, It seems to me therefore 
that the present decree-holder cannot on tho 
piinciple that the members of this trading 
family are liable to pay debts properly in¬ 
curred by tho manager make their pro)>erty 
liable in execution in respect of a decree 
against the manager not for a debt but for a 
remedy under the provisions of a statute. I 




icMson io stretch the 


. -.- uivipies ot 

Hindu law in so far ns they relate to tho 
liability of persons not parties to suits, nor 
to extend the meaning of the word "debt”. 
I again emphasise that the element of pious 
obligation by a son which seems to have 
given a somewhat comprehensive meaning 
Jo the word "debt" is absent in this appeal, 
that the payee might, had the plaint been 
correctly framed or the debt correctly as¬ 
signed. have been entitled to recover from 
the plaintiff is no reason for taking another 
View; nor is tl.e possibility that, had there 

VSV? n ll 7? :1 ‘ , A - a»r. 

81 (‘ • Ilaulutram v. Mehr Cham! 




1G6 Madras Sitaramayya y. Vj 

a 1)6611 no endorsement, no difficulty would 
have arisen for Thambuswami Naidu to re- 
cover. Indeed I consider that the fact that 
the plaintiff in the suit on the note prefer¬ 
red other methods is a reason for a holder of 
the decree therein being confined rigidly to 
his rights as they work out logically. 

For the above reasons this appeal must be 
allowed with costs here and below. It must 
follow also that Appeal No. 256 of 1939 will 
also be allowed with costs, which will be 
limited to the stamp duty paid, printing 
charges and other out of pocket expenses. 

Kunhi Raman J. — I have had the ad- 
5 vantage of perusing the judgment just deli- 
vered by my learned brother. In stating that 
I concur in the views expressed in it, I wish 
to add a few words. There is no doubt at all 
that the decree in 0. S. No. 33 of 1932 was not 
against a firm represented by Vairavan 
Chettiar as manager, but that it was against 
the individual Vairavan Chettiar. The de¬ 
cree cannot, therefore, be executed against 
other members of the firm or their proper, 
ties. It is clear from tho decision of a Full 
Bench of this Court reported in I.L.R. ( 1933 ) 
Mad. 508* which is binding on us, that the 
payee of a promissory note executed by the 
manager of a joint Hindu family may, if ho 
0 wishes to suo, base his suit on the note, in 
which case, only the maker of tho note can 
be made liable, or on tho debt, in which 
event, ho may seek to make the sons or the 
other undivided members of tho family of 
the maker also liable. When, however, tho 
payee endorses tho noto to a third party, 
without assigning tho debt also to the in-’ 
dorsee, the latter can sue only on tho note 
and not on the debt. In the present case, the 
suit was by such an indorseo who did not 
therefore ucquirc any wider rights in respect 
of tho debt under the Hindu law. The decree 
ho obtained was only against the maker of 
d the noto, the cause of action being based 
purely on tho negotiable instrument. Such 
a decree can not obviously ho executed against 
any other undivided member of the family 
of tho maker of tho note. Seeing that the 
appellant who is the natural son of the 
maker of the note was given away in adop. 
tion to his paternal uncle, no question of 
pious obligation to discharge tho debt crea¬ 
ted by tho decroo in this case can also arise. 

In tho circumstances, I agree that tho ap- 
peals must bo allowed as indicated in tho 
judgment of my learned brother. 

C.R.K./g.N. Appeals allou'cd. 


SKANNA (Leach C. J.) A. I. R. 
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Leach C. J. and Krishnaswami 
Ayyangar J. 

Chelilcanli Sitaramayya — Appellant 

v. 

Koppula Pcdda Venlcanna — Respondent. 

Letters Patent Appeal No. 63 of 1939, Decided 
on /th November 1940, against order and judgment 
of Wadsworth J., Reported in ('40) 27 A.I.R. 1940 
Maa 15. 

Civil P. C. (1908), S. 144 _ Decree by A 
against R — R appealing — No execution by A 
pending — R applying lor stay _ Stay granted 
on condition of his furnishing security_ R de¬ 

positing decretal amount instead — R success¬ 
ful and withdrawing amount—Application by R 
against A for interest — S 144 held not appli- / 
cable and A held not liable to pay interest : 
(1939) 2 M.L.J. 509=(*40) 27 A.I.R. 1940 Mad. 15 
=187 I. C. 30, REVERSED. 

J, obt » ine<1 n decree against R. R appealed. 

While the appeal was pending, R fearing that A 
might institute proceedings in execution applied for 
a stay of execution. A stay was ordored on the con¬ 
dition that R furnished security to tho Court for 
the amount of the decree. It was not convoniont 
for R to furnish security in tho form of immov¬ 
able property and instead ho deposited the sum in 
cash. On paying the money in, he nskod tho Court 
to direct that the decree-holder should only with- 
draw it on furnishing security and this the Court 
directed. R succeeded in his nppeal. 7? then with¬ 
drew his money from the Court and at tho samo 
tune applied for an order against A directing him 
to pay interest thereon : 9 

Held that S. 114 did not apply. Although there was 
no application for execution pending, II applied for 
stay and he got tho stf^y on certain terms. The 
terms did not include tho payment of tho money 
into Court. If ho had furnished security in tho 
form of immovable property, there would havo 
been no question of payment of interest. Ho could 
also have guarded himself against loss by convert¬ 
ing the money into Government Promissory Notes, 
but he did not choose to do this and was content to 
leave the money lying in Court. If R suffered any 
loss, the blame must rest with him. A was not 
liable to pay interest in tho circumstances : (1939) 

2 M.L.J. 509=(*40) 27 A.I.K. 1940 Mad. 15=187 l.C. 

30, Reversed . (P lG7c,</J 

K. Dhimasnnharan — for Appellant. 

C/i. Raghava Rao — for Hospondont. /* 

Leach C. J. — In 1931 the appellant 
obtained a decroo against tho respondent in 
the Court of tho District Munsif of Pedda- 
pur for the payment of us. 2948 - 15 - 8 . The 
respondent appealed to the Subordinate 
Judge of Cocanada and was successful, tho 
appellant's suit being dismissed with costs. 
While tho appeal was pending the appollant 
applied for the execution of tho decree which 
ho hod obtained, but as tho result of an 
arrangement with the respondent tho appli¬ 
cation was dismissed on payment of costs. 
Apparently fearing that tho appellant might 
institute further proceedings in execution. 
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a tho respondent applied for a stay of execu¬ 
tion. A stay was ordered on the condition 
that tho respondent furnished security to tho 
Court for the amount of the decree. It was 
not convenient for the respondent to furnish 
security in tho form of immovable property 
and instead ho deposited the sum of Rupees 
•2948-15-8 in cash. On paying the money in, 
he asked tho Court to direct that tho decree- 
holder should only withdraw it on furnish¬ 
ing security and this the Court directed. 
When the appeal was allowed, tho respon- 
dent withdrew his money from tho Court 
and at tho same time applied for an order 
against tho appellant directing him to pay 
’■ interest thereon. The District Munsif re- 
fused to do so, but on appeal the Subordi¬ 
nate Judge reversed his decision and awarded 
the respondent interest at the rate of 12 per 
cent, per annum. The appellant then ap¬ 
pealed to this Court. The appeal was heard 
by Wadsworth J. who with some hesitation 
agreed with tho Subordinate Judge. Wads¬ 
worth J. considered that the general prin¬ 
ciple embodied in s. 1 44, Civil P. C., applied 
and on this footing the respondent was en¬ 
titled to recover any loss he might have 
suffered as the result of the first Court’s 
decree. 

c Wo aro unable to concur in the opinion 
of tho learned Judge that s. 144 applies hero. 
Although there was no application for execu¬ 
tion pending, the respondent applied for stay 
and ho got the stay on certain terms. The 
terms did not include the payment of tho 
money into Court. If he had furnished secu- 
rity in tho form of immovablo property, 
there would have boon no question of pay¬ 
ment of interest. Ho could also have guar¬ 
ded himself against loss by converting the 
money into Government promissory notes, 
Imt ho did not choose to do this and was 
content to leave the money lying in Court. 
,! ^ ^ho respondent has suffered any loss, the 
blame must rest with him. The appellant is 
clearly not liable to pay interest in tho cir¬ 
cumstances. The appeal is allowed with 
costa throughout. 

C.R.K./lt.K. _ Appeal allowed. 
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Chandrasekhara Ayyar J. 

Saycd Abdul Ih<</ Sahib — Appellant 

v. 

Usman Khan Sahib Kabuli and others 

— Ilcspondcnts . 

Second Appeal No. 236 of 1039, Decided on 18th 
AutfiiHt 1041. against decree of Dist. Court. Trichi. 
nopoly, in A. S. No. 310 of 1937. 


• Limitation Act (1908), S. 19, Arts. Ill and 
132 — Person having two separate and distinct e 
remedies arising out of one and same transac¬ 
tion— Acknowledgment to save one of remedies 
will not save other also — Vendor taking pro¬ 
missory note from vendee for unpaid sale price 
— Acknowledgment oi liability under promis¬ 
sory note cannot be treated as acknowledgment 
in respect of vendor’s lien. 


Where two remedies flow either by operation of 
law or by agreement between tho parties out of one 
and the same transaction and the remedies are 
separate and distinct in their scope and in their 
essential features, anything said or done to save 
one of the remedies from tlie bar of limitation can- 
not operate by itself to save the otliGr also. 


Where the vendor has taken a promissory note 
for the unpaid sale price from the vendee, he has , 
two remedies open to him for recovery of the un- 
paid sale price viz., one by way of enforcement of 
the |»ersonul liability under the note and the second 
by way of enforcement of the statutory charge by 
sub* of immovable properties which is not exting¬ 
uished l>v the execution of the note. The remedies 
in respect of the statutory charge and the promis- 
sory note aro certainly not similar or co-exteosive 
and the periods of limitation arc different for the 
two causes of action. Hence an acknowledgment of 
liability evidenced by endorsements on the promis¬ 
sory note cannot he treated as acknowledgments of 
liability in respect of the vendor's lien : ('24) 11 

A.I.It. 1924 Mad 854; 7 Mad. H92; ('17)4 A.I.R. 1917 

Mad. 400 and 25 Cal. 844 (P.C.), Disting. [P I 6 B/ 7 , h) 


A\ 1\ Scsha Ayyangar — for Appellant. 

K. S. Narayana Ayyangar — for Respondents. 

Judgment. — A point of limitation arisos 
in this second appeal preferred by tho plain¬ 
tiffs. The facts are these. The plaintiff sold 
certain immovable property to one Mohamed 
G bouse on 15th January 1920 for a sum of 
Its. 1750. A sum of Rs. 600 out of tho sale 
price was not paid by Mohamed Ghouso who 
therefore executed a promissory note in fav¬ 
our of the plaintiff for tho said amount on 
the same date. Payments were mado towards 
the amount duo under tho promissory note 
und endorsements were made on the note 
evidencing those payments. On lath August 
1927, a sum of Rs. 187-7-0 remained due to 
the plaintiff under the note and he obtained ,l 
a decree for the said amount in o. 8. No. "02 
of 1927. The present suit to enforce the ven¬ 
dor's lien was filed by the plaintiff against 
the defendant who purchased tho properties 
in execution of a mortgage decree for sale 
obtained by a Fund against the owner 
Ghouse Sahib, for the recovery of the balance 
due to him; and plaintiff's case is that he 
was not aware of the mortgage in favour of 
the fund and that the defendant purchased 
the properties with notice of his charge or 
lien. 


As the suit was filed by the plaintiff on 
itb July 19.90, that is more than 12 years 
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a the date of the sale to Ghouse Sahib, 
both the lower Courts held that it was bar- 
red by limitation under Art. 132. The plain- 
tiff tried to save himself from the bar of 
limitation by relying on the endorsements 
on the promissory note, contending that they 
amounted to an acknowledgment of liability 
not merely in respect of the promissory note, 
but as regards the statutory charge as well. 
The same argument is now advanced for the 
appellant in the second appeal by Mr. K. V. 
Sesha Ayyangar. He contended that the 
original debt was one and the same and that 
acknowledgments of liability on the promis¬ 
sory note enured to keep the debt alive and 
b that the statutory charge was consequently 
not barred. He also pointed out that the de¬ 
cision relied on by the lower Courts reported 
in 1924 m.w.n. 755 1 was reversed in L. P. A. 
No. 150 of 1924. The decision of Devadoss J. in 
the Weekly Notes case has little to do with 
the point now under consideration. His Lord- 
ship took the extreme view that as the charge 
was a statutory one, the time limited for its 
enforcement by statute could never be ex¬ 
tended by agreement of parties and that even 
though the sale deed gave a particular period 
for payment of the price, still the charge 
would bo extinguished on the expiry of 12 
c years from the date of the sale deed. This 
view was overruled as incorrect by Wallace 
and Madhavan Nair JJ. in the Letters 
Patent Appeal. 

We have to consider whether acknowledg. 
nients of liability evidenced by endorsements 
on the promissory note can be treated as 
acknowledgments of liability in respect of 
the vendor s lien. Three cases were cited in 
support of this position, namely, 7 Mad. 392, 2 
34 I.C. 417, 25 cal. 844. 4 But in all the three 
cases, not merely was the debt the same but 
tberemedies were identical also. In 7 Mad. 
392 2 the point was whether the acknowledg- 
d ment of liability in respect of a hundi on 
Penang in favour of the plaintiff’s agent for 
a debt duo by defendant to the plaintiff, 
requesting the drawee of the hundi to pay 
the amount to the plaintiff still duo on the 
hundi constituted a sufficient acknowledg. 
ment of the debt due in resj>ectof which the 
hundi was drawn. In 34 I.C. 417, 3 Coutts- 

1. (*24) 11 A.I.R. 1924 Mad.854: 82 I.C. 481: 1924 
M.W.N. 755, A uthinarnyana Ayynr v. Krislma- 
sami Aiynr. 

2. (’84) 7 Mad. 392, Iiaman v. Vnirnvan. 

3. (’17)4 A.I.R. 1917 Mad. 460:34 I.C. 417, Chocka. 
hngam Chetty v. Annamalni Chetti. 

4. ('98)25Cal.844: 25I.A. 95: 2 CW.N. 402: 7Sar. 
294 (P.C.), Sukhamoni Chowdhrani v. Ishan 
Cbunder Roy. 


Trotter and Srinivasa Ayyangar JJ. had to 
consider a payment endorsed on a chit and ' 
purporting to be for the chit. The chit was 
inadmissible as a promissory note and their 
Lordships held that the acknowledgments on 
the chitj were nevertheless available as an 
acknowledgment of the liability of the ori¬ 
ginal debt. In 25 Cal. 844, 4 the Privy Council 
held that a petition by three co-owners giv¬ 
ing direction to the manager to pay the 
surplus income towards the payment of 
certain debts due by them specified in the 
petition amounted not merely to an acknow¬ 
ledgment of joint liability in favour of the 
creditor who had obtained decrees for arrears 
of rent, but also amounted to an acknow- f 
ledgment of liability inter se as between 
the co-owners themselves for any claim or 
contribution that might arise. Their Lord- 
ships say at p. 851 that it was not necessary 
that the defendants should admit liability 
to the defendant nor promise to pay him 
anything. They observe: 

It is not required that an acknowledgment within 

the statute shall specify every legal consequence of 
the thing acknowledged. The defendant acknow¬ 
ledged a joint debt. From that follow the legal 
incidents of her position as joint debtor with the 
plaintiff, one of which is that he may sue her for 
contribution. 

Ihe case before us is in my opinion g 
different from the cases cited for the appel¬ 
lant. Though the debt is identical, two 
distinct remedies became available for its 
recovery, one by way of enforcement of the 
personal liability under the promissory note, 
and the second by way of enforcement of 
the statutory chargo by sale of immovable 
properties, ^here the note is executed by 
the vendee to the vendor, as in this case, 
there is no extinguishment of the lien or the 
charge; but there may bo cases where such 
extinguishment takes place and some of 
them have been dealt with in 50 Mad.5iS 6 
by ltamesam and Reilly JJ. The remedies 
in respect of the statutory chargo and the 
promissory note are certainly not similar or 
co-ex tensive. In the one, we are concerned 
with the immovable properties and in the 
other with the personal liability of the exe¬ 
cutor of the note. The periods of limitation 
are different for the two causes of action. 

If the promissory note had been taken in 
the name of a third party instead of by the 
plaintiff it could not at all ho said that pay¬ 
ments made by the vendee towards the 
amount duo under the note can bo treated 

5. (*27) 14 A.I.R. 1927 Mad. 219: 100 I.C. 10: 50 
Mad. 548: 51 M.L.J. 856, Swaminatha Odayar v. 
Subbarama Ayyar. 
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a as acknowledgments of liability in respect 
of the statutory charge. A similar difficulty 
would arise in the case of negotiation of tho 
promissory note by the payee under the Law- 
Merchant. Could it he contended that an 
acknowledgment of liability on the promis¬ 
sory note would serve as a good acknowledg¬ 
ment to extend the period of limitation for 
the enforcement of tho charge, when the 
charge.holder had assigned it to a third 
party '? These considerations show that in 
the case where two remedies flow either by 
operation of law or by agreement between 
the parties out of one and the same transac¬ 
tion and the remedies are separate and 
distinct in their scope and in their essential 
features, anything said or done to save one 
of the remedies from the bar of limitation 
cannot operate by itself to save the other 
also. As has already been pointed out, the 
three cases cited for the appellant are all 
cases of a single debt and a single remedy 
for the debt. Holding for the reasons given 
above that the lower Courts havo taken the 
correct view on the point as to limitation, 
I dismiss this second appeal with costs. As 
the question involved is of some importance 
I grant leave to prefer an appeal. 

C.R.k./k.s. Appeal dismissed. 
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Wadsworth and Patanjali Sastri JJ. 

Karuppa Goundan — Appellant 

v. 

R' Xarayanaswami Co. by partner 

P. S. G. Iiangasxoami Xaidu _ 

<. Respondent. 

SeDteXr AP ia?i No * 704 01 1940 ' DeciJeJ on 22nd 
Corner 1 . 941 ’ “gainst decree of Dibt. Court 
Coimbatore, m A. S. No. C89 of 1939. 

-Kf?nc e e 0t iL a J ,e In ! ,rUmen,S Ac ‘ 0881), S. 120 

, instrument u depC K dent °‘ p,ea of invalidity of 
d instrument is not barred by S. 120. 

from'denvim. ^ P T? nts tbc maker °< tbo note 

,9331 M s a<i 3 r “ A 6 ricuUuri„ s Reliel Aa (To! 

ihbln L. “ " ,e "' e p '° n °'' is «H*or 

J " C [!• 168,0 
mini Madras Agriculturists Relief Act . 
1938) — Applicability— Negotiable instruments 

tJ!*'; fr Vi * ions Act 1 are ”<* invalid even 
though they may affect the rights of parties under 


the Negotiable Instruments Act: (’39)26 A.I.It. 1939 
Mad. 361 (I'D), Foil.; (’41) 28 A.I.It. 1911 F.C. 17, c 
Re f- [P 169/i, 170a) 

S. Ratnaehandra Aiyar and .1/. Krishna Bha - 
rathi — for Appellant. 


K. S. Sankara Aiyar and T. 13. Balagopal — 

for Respondent. 

Wadsworth J. —This apj>eal arises out 
of a suit on a promissory note. The note in 
question was executed by the appellant in 
lavour of one Aivasami Naicken on 30th July 
1931 for a sum of Rs. 1000 of which Its. 500 
was advanced in cash at the time of tho 
execution, the balance represented a pay¬ 
ment towards interest on an earlier mort¬ 
gage, Ex. 3 in favour of one Rangasami 
Naicken. In February 1936 the note was ^ 
assigned to the plaintiff' by an endorsement. 

I be trial Court held that the defendant was 
entitled to plead Act l of 193S and that, to 
the extent to which the note was in dis¬ 
charge of interest on tho prior mortgage, tho 
principal was liable to be reduced to the sum 
actually advanced in cash, lie gave credit 
for a payment of Rs. 100 made towards prin¬ 
cipal, passed a decree for Rs. 400, scaling 
down the interest under the Act. The lower 
appellate Court, without going into tho 
question whether to the extent of the pay¬ 
ment towards the prior mortgage, the pro¬ 
missory note was a renewal, came to the 1 
conclusion that the endorsee of the promis- 
sory note was not a creditor under Act 4 of 


ami mat 


me debtor was barred by 
S. 120 , Negotiable Instruments Act, from 
pleading the defects in the note or the trans¬ 
action. It seems to us that on both these 
ln/mts the learned District Judge is clearly 
in error. Section 120 , Negotiable Instru- 
ments Act, only prevents the maker of tho 
note from denying the validity of the instru- 
ment as originally made or drawn. It does 
not bar any defence which is independent of 
a plea that the instrument as originally 
made or drawn was invalid. Section 3 of 
Act- 4 of 1938 defines a creditor as including 
his assigns and there can he no doubt that 
the endorsee of a promissory note is the 
assign of the original promisee even though 
he has greater rights than an assign by deed 
m that he is a holder in due course. It has 
been suggested on behalf of the respondent, 
relying on observations in the judgment of 
the Federal Court, 1940 F.C.R. ls8,' that Act 4 
of 1988 must he deemed to be invalid in so 
far ns it affects the rights of holders in due 
course of negotiate instruments; or, alter. 

1. ( 11) 28 A.I.R. 1941 F.C. 47' 19*> I C i»o-i inm 
F.C.R. 188: I.L.R. ( 19 41) KurK 
lunnium Chettiar v. Muthuswami Goundan. 
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a natively, that it must be deemed that this 
Act does not affect such rights. It seems to 
us that these are questions which, so far as 
we are concerned, are governed by the deci¬ 
sion of the Full Bench in I. L. R. (1939) Mad. 
15l 2 which went fully into the effect of Act 4 
upon negotiable instruments and decided 
that the provisions of Act 4 were not invalid 
even though they may affect the rights of 
parties under the Negotiable Instruments 
Act. In this Court, therefore, the contention of 
the respondent cannot succeed. But we cer¬ 
tify with reference to s. 205, Government of 
India Act, 1935, that the case involves a sub¬ 
stantial question of law as to the interpre- 
b tation of the Government of India Act. 

The Courts below have not considered the 
question whether the ]>ortion of the princi¬ 
pal of the promissory note which consists of 
interest due on the earlier mortgage can be 
deemed to be interest under the explanation 
to S. 8, having regard to tho fact that the 
mortgagee under Ex. 3 was one Rangaswami 
Naicken whereas the promisee under the 
promissory note was Aiyaswami Naidu. It 
may be that there are facts which would 
enable the defendant to plead that the in¬ 
terest under the mortgage was duo to the 
same creditor as the creditor under the pro- 
c missory note. That is a matter which will 
have to be gone into in the lower appollate 
Court. Wo therefore allow the api>oal and 
remand the case to the lower appellate Court 
for fresh disposal in tho light of this 
judgment. The costs of the second appeal 
will abide by the result. Court fee on the 
second appeal will bo refunded. 

C.R.K./lt.K. Case remanded. 


2. ('39) 2G A.I.R. 1939 Mrul. 3G1 : 180 I. C. 994 : 
I.L.It. (1939) Mad. 151: (1939) 1 M.L.J. 272(F.B.), 
Naffnmtnam v. Soshayya. 
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Abdur Rahman J. 

Kayambu Pillai and another — 

Petitioners 

V. 

Court of Wards by Collector, Trichi. 
nopoly District and others — 

Respondents. 

Civil Misc. I’otn. No. 4426 of 1940, Decided on 
13th August 1941, praying to excuse delay in filing 
reviow petition against order of Yenkutnsubba Rao 
and Abdur Rahman JJ., in A. S. No. 343 of 1931, 
1)/- 4th March 1938. 

Limitation Act (1908), S. 5—Words "suffi¬ 
cient cause" must be liberally construed — 
Existence of circumstances mentioned in S. 14 
constitutes "sufficient cause" within S. 5. 


(Abdur Rahman J.) A. I. R. 

The words "sufficient cause" in S. 6 mu3t be 
liberally construed so as to advance substantial e 
justice particularly when "no negligence, nor inac¬ 
tion nor want of bona fides is imputable to the 
applicant” : 13 Mad. 269, Rel. on. [P 170g] 

In considering the words “sufficient cause" under 
S 5, the equities on which S. 14 is based may be 
taken into account though that section may not in 
terms be applicable. Tho existence of circumstances 
mentioned in S. 14 therefore constitutes a sufficient 
ground for excusing the delay under S. 5 caused by 
wrong proceedings : (’37) 24 A.I.R. 1937 P. C. 276, 
Pel- on- [P 171o,b] 

The question of excusing the delay lias to be 
approached from the point of view of the petitioner’s 
conduct rather than of the advantage gained by 
other side. (p I71/i) 

T. S. Vcnkatesa Ayyar and S. Sundarcsa Ayyar 

— for Petitioners. / 

K. Kuttxkrishna Menon —for Respondents. 

Order. —This is an application to excuse 
the delay in presenting a petition for review 
against the orders passed by Venkatasubba 
Rao J., and myself in A. s. No. 343 of 1931 
on 4th March 193S. I havo not, up till now, 
decided to issue any notice in regard to the 
petition for review and nothing in this order 
shall be taken to refer to tho application for 
review which I shall consider separately. 
Since tho existence of sufficient cause is a 
condition precedent without which the dis¬ 
cretion given to a Court under this section 
(s. 5, Limitation Act) cannot bo exercised, the g 
question whether the delay should be excused 
depends for its answer on tho fact whether 
the petitioner has succeeded in making out 
the same. According to the well-known deci¬ 
sion in 13 Mad 2G9* cited by learned counsel 
for the appellant, the words ‘sufficient cause’ 
have to be liberally construed so as to ad- 
vanco substantial justice particularly when 
“no negligence, nor inaction, nor want of 
l>ona fides is imputable to tho ap|>ellant.” 

In defining the general rules of guidance for 
the exercise of discretion, Lord Dunedin 

observed in 45 Cal 94 2 : 

Wo think tho true guide for n Court in tho exer¬ 
cise of this discretion is whether the appellant has A 
acted with reasonable diligence in prosecuting his 
uppeal. 

Learned counsel for the Court of Wards 
has, on the other hand, naturally laid groat 
stress on the fact that once the time for 
making an application is past, a very valu¬ 
able right has accrued to the successful party 
of which he should not be lightly deprived. 
Section 14, Lim. Act, provides that in com¬ 
puting the period of limitation for any suit 
or application, the time during wh ich th o 

1. (’90) 13 Mad. 2G9, Krishna v. Challmppan. 

2. (’17) 4 A.I.R. 1917 P. C. 15G : 42 I. C. 43 : 45 
Cal. 94 : 44 I. A 218 : 104 I\ R. 1917 (P.C.), Brij 
Indnr Singh v. Lain Kanshi Bam. 
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applicant has been prosecuting in good faith 
and with duo diligence another civil pro¬ 
ceeding in another Court, which from defect 
of jurisdiction or other causes of a like 
nature, is unable to entertain it, shall be 
excluded. It has been contended by learned 
counsel for the appellant that in considering 
the words “sufficient cause" under S. 5, Limi¬ 
tation Act, the equities on which .s. n, Limi¬ 
tation Act is based may 1 e taken into account, 
it being a common case of the parties that 
s. 14 as such has no application to the pre¬ 
sent case. The contention has, in my opinion, 
considerable force. As observed by their 
Lordships of the Privy Council in a.I.R. 1037 
r*. c. 27G 3 at p. 278 that in applying S. 5 to 
cases where delay has been caused by taking 
a wrong proceeding, "analogy of s. n is an 
argument of considerable weight.” The exis¬ 
tence of circumstances mentioned in the 
section has been, therefore, regarded in deci¬ 
ded cases as a suflicient ground for excusing 
the delay caused by wrong proceedings. In 
order to decide therefore whether the plain¬ 
tiff would be entitled to exemption, 1 must 
see whether he lmd been during the time 
that has elapsed in excess of what is allowed 
to him by law, prosecuting in good faith and 
with due diligence other proceeding or pro¬ 
ceedings for substantially the same relief in 
another Court which was, for defect of juris- 
diction or for other causes of a like nature 
unable to entertain the same and grant the 
relief to the petitioner. 


I here is no doubt, as a reference to tin* 
petitioner's affidavit would show, that lie 
has been prosecuting certain Letters Patent 
ap|)eals and other civil miscellaneous ap¬ 
plications between 17th March 1938 and lfttli 
April 1939. So far as the time spent for the 
« isposal of these appeals and applications is 
concerned, there cannot be much of a doubt 
hat these proceedings must be regarded as 
having been taken in good faith and prose- 
cuted diligently. Had the time to pay court- 

, “ 1V(: S(, curity been extended either 

hy the Court on lHtl, February 1938 or bad 
Letters I atent appals, against those orders 
been allowed on 18th April 1939 the apjical 
would not have been dismissed on ith March 
1933 and even if dismissed, the order of dis¬ 
missal would have had to be vacated No 
reasons for the dismissal of these appeals 
have been given by the Division pend, 
disposing of them but it seems to bo obvious 
that they were dismissed as the prayer to 


3 . ('37)24 A I.It. 1937 P C. 276: lli'j I.c~ 
h. I,, H. 072 (P. C.), Itiiji-rdm Palmdur 
Rttjeshwur Rftli. 
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extend the time or to excuse the delay in the 
Letters Patent appeal filed against the order 6 
in civil Miscellaneous petition No. 5204 of 
r.c.t which was five days beyond time had 
not been granted. The applicant cannot be 
regarded to have been guilty of negligence or 
inaction or want of bona tides so far as this 
delay is concerned. This time must, there¬ 
fore. be taken into account in bis favour and 
lie should get ;i credit for the same in com¬ 
puting the period of limitation. This is, 
however, not enough for the petitioner. He 
says that the Courts were closed on 5 th May 
1939 and re-opened on 17th July 1939 on 
which date applications were made on bis 
behalf, S. k. 1842G of 1939 (C.M.p.), for accept- / 
ing the court fee and security and re-hearing 
the appeal and c.M. P. No. 3582 to excuse the 
delay in making this application. That those 
applications, if made on 5th May 1939 would 
have been taken into consideration in com. 
put wig the period of limitation on the same 
basis as the proceedings under the Letters 
Patent appeals, does not seem to be open to 
question. Nor is there any doubt that if these 
applications had been granted, the petitioner 
would have achieved his object and the pre¬ 
sent petition for review would have been 
unnecessary. The only question then is whe¬ 
ther the time during which the Court was g 
closed, when those applications could not 
have been presented, should be taken into 
consideration in calculating the period of 
limitation. It the words ‘.suflicient cause’ 
have to be construed liberally and if the tost 
to be kept in view, as laid clown in 13 Mad 
2G9 is whether negligence, inaction or want 
of bona fides can be imputed to the plaintiff, 
my reply must be in his favour. It is true 
that this is to a certain extent detrimental 
to the respondent, although the application 
for review has not been taken up for consi¬ 
deration so far, and interferes with the 
valuable right that lias accrued to the 
respondent; but this question has to be h 
approached, in my opinion, from the point 
of view of the petitioner's conduct rather 
than of the advantage gained by tlu* res|>on. 
dent 1 would, for tin* above reasons, excuse 
the delay and ask the learned counsel for 
the petitioner to satisfy me whether any 
notice on the petition for review should bo 
issued to tlie other side. No costs. 

C,( K <, N - Delay excused. 

S' 
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King and Happell JJ. 

Bysani Venkataratnam Chetti 

v. 

JR. Venkatayya of Kadiri. 

Appeal No. 340 of 1939, Decided on 18th Septem¬ 
ber 1941, against order of District Court, Anantapur, 
D/- 3rd July 1939. 

* Provincial Insolvency Act (1920), Ss. 16, 9 
—Object of S. 16 explained — Creditor who has 
filed petition subsequently found to be not 
qualified to do so — Subsequent creditor is not 
prevented from taking advantage of its date and 
continuing the petition — He cannot be com¬ 
pelled to prove qualification of original creditor. 

The object of S. 16 is to prevent other creditors 
from being injured by the action of one creditor 
who by reason of collusion or otherwise may not 
° diligently prosecute the petition and gives the second 
creditor the benefit of the date of the original peti¬ 
tion, no matter how much later may be the date of 
his own introduction into the case; and there is no 
reason on principle why a second creditor should 
not have the benefit of that date not only in regard 
to the question of whether his own debt is barred 
by limitation, but in regard to the question of the 
act of insolvency of the insolvent himself. And 
the mere accident of the fact that the creditor who 
has filed the petition should turn out not to have 
been qualified to do so will not prevent a subsequent 
creditor, who but for that petition might well have 
filed one himself, from taking advantage of its date. 
And the creditor substituted under S. 16 cannot bo 
compelled to prove the qualification of the original 
creditor to file a petition : (’28) 15 A.I.R. 1928 Mad. 
608, Rel. on] (’38) 25 A.I.R. 1938 Mad. 884, Disting.] 
c (1895) 1Q.B. 194, ExpL.and Disting. [P173c,d,cj 

A. Bhnjanga Jiao and D. Ii. Krishna lino 

— for Appellant. 

G. V. Ramalingam, R. S. Swammathan and 
S. Ranganotha Ayyar — for Respondents. 

Judgment. — Tho question at issue in 
this appeal is whether a cortain Sathrasala 
Appayya has or has not been rightly adjudi- 
cated an insolvent. The petition upon which 
the order of adjudication has been passed was 
originally filed by one of his creditors on 
25th August 1934 and stated that tho act of 
insolvency was tho execution of a mortgage 
deed by the dobtor on 17th August of that 
year. In 1937 petitioner 2 was allowed to 
d continue the insolvency under tho provisions 
of s. 16 , Provincial Insolvency Act, as the 
Court was satisfied that the original peti¬ 
tioner was not proceeding with duo diligence. 
At tho enquiry into the petition, it was held 
that petitioner 2 ’s debt entitled him to ask 
for tho adjudication of the insolvent as such 
and on the question of the nature of tho 
mortgage executed by the insolvent there 
was no contest. II is adjudication accordingly 
followed. 

One of tho arguments taken against tho 
adjudication was by the present appellant 
who is another creditor of the insolvent and 
was proceeding in execution against him at 


the time of the insolvency petition. His point 
was that petitioner l was not in fact a ere- * 
ditor of the insolvent at all, and therefore 
under s. 9 of the Act was not entitled to pre- 
sent this petition in August 1934, and that 
when petitioner 2 was allowed to continue 
the petition in 1937 it was incumbent upon 
him not to prove his own status as a creditor 
for more than Rs. 500 but to prove the status 
of petitioner l as such a creditor, and that 
as he has failed to do this, the order of ad¬ 
judication must be set aside and the matter 
remanded for further enquiry. The appel¬ 
lant in the lower Court relied in support of 
this argument upon a case reported in ( 1938 ) 

2 M L J 390. 1 This case has not been dis- / 
cussed by the learned District Judge and we 
cannot see in what way any such discussion 
would be material to the solution of the pre¬ 
sent issue. On the other hand, the respond¬ 
ents relied upon a case reported in 51 Mad 
594." That is also a case of the substitution 
of one creditor for another creditor under the 
provisions of s. 16 . That substitution took 
place at the time when the second creditor’s 
debt had become barred by limitation. It was 
held by this Court that in spite of that fact, 
substitution might be allowed and tho second 
creditor might continue tho petition, taking 
advantage of the date on which it was ori- ^ 
ginally presented. This ruling also does not 
deal directly with the point now in issue but 
as will be shown presently, it seems to us to 
proceed upon principles which may fairly be 
applied to tho facts of the present case also. 

In the argument in appeal, learned counsel 
for tho appellant has referred us to an 
English case in (1895) l Q.B. 191. 3 That was 
a case in which a jKJtition in bankruptcy was 
filed by three creditors, who had occasion to 
fear that tho Court would find that tho 


amount of their debts did not entitle them to 
file tho petition. They then sought to amend 
their petition by joining with themselves 
two other creditors, so that tho total in¬ 
debtedness of tho five might qualify them 
for taking action. At that time more than 
three months had elapsed from the date of 
the alleged act of bankruptcy. It was held 
by the Court that such amendment could 
not bo allowed and it is stated in p. 197 : 

1. (’38) 25 A.I.R. 1938 Mad. 684 : 162 I.C. 660 : 
I.L.R. (1939) Mad. 144 : (1938) 2 M.L.J. 390, 
Chockalinga Chettiar v. Muthiah Chettiar. 

2. ( 28) 15 A.I.ll. 1928 Mad. 608 : 110 I.C. 611: 31 
Mad. 594: 55 M.L.J. 168, Venkata Hauumantba- 
rao v. Gungnyvn. 

3. (1895) 1 Q.B. 194 : 64 L.J.Q.1*. : 15 R 159: 

72 L.T. 58 : 43 W.R. 207, In re Maund; Ex parte 
Mauiu). 
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It is perfectly clear that the Court ought not to 
° allow, after three months have elapsed from the 
date of the committal of the act of bankruptcy, the 
introduction of creditors, as petitioning creditors, 
who could not themselves present a petition, and 
the introduction of a debt which, ufter the same 
period has elapsed, would not be a debt upon which 
a petition could be founded. 

This case is to some extent analogous 
with the case which is now before us, but 
we are not prepared to follow it, where the 
facts are so dissimilar. In the English case, 
as has been stated, the three creditors who 
originally presented the petition were con- 
tinning to prosecute it, and merely wanted 
to strengthen their position by joining two 
a other creditors with themselves. In the pre¬ 
sent case an order under S. 1G presumes the 
fact that the original petitioner does not 
proceed with due diligence on his petition. 
The English decision was not therefore upon 
any provisions in the English Bankruptcy 
Act which correspond to S. 1 G. In those cir¬ 
cumstances, we do not feel ourselves called 
upon to consider whether the principles 
upon which the English decision was given 
could be applied to the facts of this case. On 
the other hand, M Mad. 594- deals directly 
with the question of S. 1G, and it points out 
that the object of the section is to prevent 
c other creditors from being injured by the 
action of one creditor who by reason of col¬ 
lusion or otherwise may not diligently pro- 
secute the petition. 51 Mad. 594 z gives the 
second creditor in a case of this kind the 
benefit of the date of the original petition, no 
matter how much later may be the date of 
his own introduction into this case; and we 
see no reason on principle why a second ere- 
ditor, as in the present case, should not have 
the benefit of that date not only in regard 
to the question of whether his own debt is 
barred by limitation, but in regard to the 
question of the act of insolvency of the in- 
solvent himself. If it once be conceded that 
the purpose of s. 1C is that the general body 
o creditors should be benefited, and, if it 
also bo remembered that other creditors will 
t ery probably hold their hand and decline to 
file unnecessary insolvency petitions them- 
selves when thoy know that one creditor has 
already done so we do not think that the 
mere accident of the fact that the creditor 
who lias filed the petition should turn out 
not to have been qualified to do so should 
prevent a subsequent creditor, who but for 
that petition might well have filed one him¬ 
self, from taking advantage of its date. 

One further point of practical importance 
appears to ns to support tho view that the 
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Legislature can hardly have expected a cre¬ 
ditor substituted under S. 1G to be compelled ' 
to prove the qualification of the original cre¬ 
ditor to file a petition, and that is, that in 
the circumstances of the case, it would in¬ 
evitably be difficult for one creditor to prove 
the existence of another creditor’s debt. The 
original creditor -who ex hypothesi has no 
further interest in the case would naturally 
be in possession of the necessary documents 
and have knowledge of the necessary evi¬ 
dence. On these grounds we see no good 
reason to interfere with the decision of the 
learned District Judge and dismiss this 
appeal with costs. 

C.r.k./k.S. Appeal dismissed. / 
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SOMAYYA J. 

Chandanmal — Appellant 

v. 

Rupakula Ramakrishnayya and another 

0 , — Respondents. 

Second Appeal No. 789 of 1939, Decided on 19th 
August 1941, against decree of Sub-Judge, Bezwada. 
in A. S. No. 108 of 1938. 

(a) Contract Act (1872), S. 23 — Undertaking 
not to prosecute part of consideration — Entire 
agreement is illegal. 

Stifling prosecution is a recognized head of public 
policy and even if part of the consideration was the 
undertaking not to proceed with the prosecution, ? 
the entire agreement would he illegal : (’30) 17 
A.I.R. 1930 I’.C. 100, Bel. on. [I* 174 h; P175cij 

(b) Criminal P. C. (1898), S. 345-Agreement 
compounding offence compoundable without 
Court s leave is lawful — Such agreement in 
case of non-compoundable offence is unlawful. 

An agreement to compound an offence compound- 
able without the permission of the Court is lawful, 
there being no law or public policy violated in such 

ac ?. se - , [P 176n) 

JJut in the case of a non-compoundablo offence 
the agreement is unlawful : ('30) 17 A.I.R. 1930 
P.C. 100, Bel. on. [p 1766) 

(c) Criminal P. C. (1898), S. 345 (2)—Offences 
specified in S. 345 (2), Criminal P. C., can be 
lawfully compounded before they go to Court — 
Prosecution launched—Agreement to compound /. 
it without Court's leave is void under S. 23, 
Contract Act—Agreement compounding offence 
of cheating before launching prosecution by 
execution of pronotc held valid. 

There is no rule of public policy preventing the 
parties from compoutiding offences specified in 
S. 315 (2), Criminal I\ C., before the matter has 
reached the criminal Court. Hut once matter has 
reached the criminal Court, an agreement to com¬ 
pound it without the leave of the Court would, if 
permitted, defeat the provisions of S. 315 (2), Cri¬ 
minal P. C., and hence would ho void under para 2 
Of S. 23. Contract Act : ('36) 23 A.I.R. 1936 Mad 
GoG, Approved; (’39) 2G A.I.R. 1939 Lnh. 98, Not 
approved. (P 176-7, h) 

A borrowed money from II by pledging a security 
winch was found to be worthless and thus com¬ 
mitted tl.o offence of cheating. Subsequently through 
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the mediation of C and D the matter was settled 
and on D agreeing to accept a smaller sum than 
was advanced by him and also to give time for the 
payment of that sum A, C and D executed a pro- 
noto in favour of B for the sum agreed. C and D 
were not under any pre-existing liability but were 
asked to join the execution of the pronote for the 
purpose of saving A from criminal prosecution : 

Held that the agreement was valid and A, C and 
D were liable on the pronote : (1890) 45 Ch D 351 
and (1875) 10 Ch A 297, Ref. (F 174<7; T 176/i] 

K. Rajah Ayyar and S. Srinivasachari — 

for Appellant. 

K. Bhimasankaran and P. Somasundaram — 

. for Respondents. 

Judgment. —The plaintiff appeals against 
the decrees of the lower Courts dismissing 
his suit against defendants 2 and 3. The suit 
b was tiled to recover Rs. 2086-14-6 being the 
amount due under a promissory note (Ex. a) 
executed by defendants 1 to 3 in favour of the 
plaintiff. The defence which found accept¬ 
ance in the lower Courts is that the con¬ 
sideration so far as defendants 2 and 3 are 
concerned was the stilling of a criminal pro¬ 
secution against defendant l and therefore 
illegal under s. 23, Contract Act, Both the 
Courts found against the plaintiff. Defen¬ 
dant l pledged certain packages of goods 
representing that they contained bottles of 
condensed milk and “jeevamrutham” bottles 
and borrowed money from the plaintiff. The 
c money was not paid and the pledgee took 
steps to have the goods sold. When the 
packages were opened for the purpose of sale, 
it was found that they contained stones, 
husk, saw dust, waste paper, etc. This was 
clearly a case of cheating. The discovery was 
made on 19th September 1935. That evening 
defendant 3 who is a pleader practising at 
Musulipatam came toBezwada and that night 
there were talks between the plaintiff and 
the defendants. Defendant 2 is the brother 
of defendant 1 and defendant 3 is his son- 
in-law. All three took partin the discussion. 
There was a mediation. P. W. 3 and D. w. 4 
are admittedly two of the mediators, who 
d took part in the mediation. The result was 
that at about 6 o’clock next morning, i. e., 
the 20th, Ex. A the suit promissory note, 
came into existence, which was executed by 
all the three defendants for Rs. 2050. The 
promissory note recites that a sum of Rs. 2800 
was settled by the mediators to le paid in 
full settlement of all the claims of the plain¬ 
tiff and that a sum of Rs. 750 was paid that 
day. For the balance of Rs. 2050, the three 
defendants executed the promissory note. It 
a p| ears that a larger sum than Rs. 2800 was 
in fact due. The mediators settled that tho 
plaintiff should give up a portion and ho 
content with rs. 2 too. It also appears that 


the defendants wanted time to pay; thus 
acceptance of a smaller sum than what was * 
due and giving time for the payment of the 
sum settled were, at any rate, part of the 
consideration for defendants 2 and 3 joining 
in the execution of the promissory note. But 
the question is, was it also a part of the bar¬ 
gain that the consideration for defendants 2 
and 3 joining in the promissory note was 
that the plaintiff should refrain from pro¬ 
secuting defendant l and if so, whether it 
vitiates the promissory note altogether as 
one opposed to public policy. One of the 
plaintiffs went into the box and swore : 

We believed defendant 1 committed an offence 
and cheated us... We contemplated criminal action t 
against defendant 1 but did not take any steps in 1 
that direction. ... It was known in the town that 
the defendant played mischief. There was talk in 
the night that defendant 1 should be saved from 
prosecution by settling the matter that night. We 
did not take any action thereafter as the matter 
was settled. We said we would give up takingaction 
if defendants 2 and 3 joined in tho execution of the 
promissory note. They had nothing to do with the 
business of defendant 1. We would have taken 
action if defendants 2 and 3 had not joined in tho 
execution of the promissory note. We sought the 

advice of Mr. C. Venkatapayva at that, time. 

We never saw defendant 3 before. 

Tho ovidonco of p. w. 3 makes it further 
clear that defendants 2 and 3 were asked to 
join tho execution of tho promissory note g 
partly, at any rate, for tho purpose of saving 
defendant l from criminal prosecution. They 
were not under any pre-existing liability. 

On the evidence therefore the consideration 
for defendants 2 and 3 joining in Ex. A is 
partly, at any rate, abstention on tho part 
of the plaintiff'from prosecuting defendant 1 . 

The question is whether in such a caso tho 
consideration or object of the agreement is 
unlawful within tho meaning of s. 23, Con¬ 
tract Act. The section runs thus : 

The consideration or object of an agreement is 
lawful, unless—it is forbidden by law; or is of such 
a nature that, if permitted, it would defeat the 
provisions of any law; or is fraudulent; or involves 
or implies injury to the person or property of 1 
another; or tho Court regards it as immoral, or 
opposed to public policy. 

In each of these cases, tho consideration or object 
of an agreement is said to bo unlawful. Every 
agreement of which the object or consideration is 
unlawful in void. 

Stifling prosecution is a recognized bond 
of public policy. Tho law is clearly laid down 
by tho Judicial Committee in 57 Cal. 1302. 1 
There a prosecution for forgery wns launched 
and during tho pendency of the criminal 
proceedings, an agreement was entered into, 

1. (*30) 17 A.I.lt. 1930 P.C. 100 : 123 I.C. 137 : 67 
Cal. 1302: 57 LA. 117(P.C.), Kaminikuinar Basu v. 
Birendranath Basu. 
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the validity of which came up for considera- 
a tion. The complaint in that case was in res¬ 
pect of offences under Ss. 465,567, 193 and 194, 
Penal Code, which are all nou-compound- 
able. The matters were referred to arbitra¬ 
tion and the arbitrators delivered an award. 
Subsequent to the award, the parties entered 
into an ekrarnama or agreement embodying 
the result of the decision of the arbitrators. 
The criminal proceedings were subsequently 
dropped. The Subordinate Judge held that 
the object of tho arbitration proceedings and 
of the agreement was the securing of tho 
withdrawal of tho criminal proceedings and 
that tho consideration was unlawful and 
b void. Tho High Court differed from tho 
Subordinate Judge and held that the refer¬ 
ence to arbitration was a bona fide one for 
. the settlement of the disputes as to title. 
The High Court further held that as the 
Magistrate dismissed the complaint under 
S. 203, Criminal P. C., it could not be said 
that the prosecution was dropped, implying 
thereby that tho stage at which the prose¬ 
cution could bo said to have commenced had 
not been reached within the meaning of the 
Code of Criminal Procedure. The High Court 
also held that there was no tampering with 
the administration of justice by the com- 
c plainant and gave a decree on the basis of 
tho agreement. On appeal to tho Judicial 
Committee it was held tb%t it was immaterial 
whether the stage of prosecution had been 
reached within the meaning of the Criminal 
Procedure Code or not : 

If it was an implied term of tho reference or the 
ekrarnama that the complaint would not bo pro¬ 
ceeded with, then in their Lordships’ opinion the 
consideration oi tho reference or the ekrarnama, as 
the case may bo, is unlawful (see (1892) 1 Oh 173'-) 
and the award or ekrarnama was invalid, quite 
irrespective of the fact whether any prosecution in 
law had been started. ... In a case of this descrip, 
tion it is unlikely that it would be expressly stated 
in the ekrarnama that a part of its consideration 
was an agreement to settle the criminal proceed- 
d ings. It is enough for the defendants to give evi¬ 
dence from which the inference necessarily arises 

that part of the consideration is unlawful. 

Their Lordships have no hesitation in holding that, 
prior to the execution of tho ekrarnama, it was an 
implied though not an expressed term, that in con- 
federation of the executant admitting tho shares of 
the plaintiffs they would not proceed with the 
charges laid by them against the accused. 

It is clear from this decision that even if 
pfti't of the consideration was tho under¬ 
taking not to proceed with the prosecution, 
the entire agreement would lo illegal. It is 
urged by Mr. Rajah Ayyar the learned ndvo- 

2. (1m 1»2) ICh. 173 : 61 L J.Ch 138 : 65 L.T. 685 : 
4*) W.lt. 273 : 17 Cox C.C.389, .lones v. Merione¬ 
thshire Pei rnunent benefit building Society. 


cate for the appellant that the offence* com. 
plained of in the case before tho Judicial e 
Committee was a non-cotnpoundable one 
and that in this case the offence is not of 
that nature but is coinpoundable, though if 
a prosecution has been started, it cannot be 
compounded without the leave of the Court. 
He points out that it is well-established that 
the compounding of a purely private com. 
plaint in which the public is not interested 
at all, e. g., the case of assault is perfectly 
valid and that an agreement to pay a sum 
of money in consideration of the prosecution 
not being started or the dropping of tho 
prosecution already started would not vitiate 
tho contract. Public policy requires that in / 
cases where public interests arc involved, 
the parties should not compound the offence. 

In (1890) 45 Ch. I). 851, 3 Cotton L. J. says : 

I do not intend to enter at all into the question 
whether an agreement to stille nny prosecution is 
illegal or not That does not arise here, because 

this was merely a prosecution on u public matter_ 

a matter which concerned the public. It was an 
interference with the public highway in a very 
serious manner. 

Fry L. J. observed : 

Now, I confess it appears to me that the law 
upon this point is determined by the case in (1814) 

G Q b 308. 4 That lays down this principle, which 
I take to be one of gcneiui application, that where 
the matters of indictment are matters of public 
concern, they are not the subject of compromise. ^ 
To use the language of the learned Judge who 
delivered the judgment in the Court of Queen’s 
bench (6 Q b 322) ‘These are matters of public 
concern, and therefore not legally the subject of a 
compromise’. 

Lopes L. J. observed : 

As a general principle, it may he stated that it 
is the duty of every prosecutor where the public aro 
interested to prosecute either.to conviction or to 

acquittal.If the offence is of a public nature, 

no agreement can be valid that is founded on the 
consideration of stifling a prosecution for it. Now, 
there can be no doubt that in the present case the 
oflenco was of a public nature. 

In a case where a trade mark was alleged 
to be infringed, the Court of Appeal held in j 
(1675) 10 ch. Ap. 297, 5 that, it is not illegal to * 
compound it. James L. J. observed : 

This is one of those misdemeanours where the 
person injured has the choice between a civil and 
criminal remedy. It was no more a violation of tho 
law to accept an apology in such a case than it 
would ho to compromise an indictment for a nuis. 
ante or for not repairing a highway on tho terms 
of tho defendants agreeing to remove the nuisance 


3. (1890)45 Ch.D. 351 : 59 L.J.Ch. 608 : 63 L.T 
36G : 38 W.lt. 738, Windhill Local board of Health 
v. Vint. 

4. (lHM)G g.ll.»08: 13 L.J.Q.B. 259 : 8 Jur. 821 
Keir v. Lccnmn. 


5. (18751 10 Ch.A. 297 44 L J.Ch. 500 : 32 L.T. 
628 : 23 W.lt. 460, l’isher & Co. v. AppoliunrisA 
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or repair the highway. Offences of this kind are 
n indictable, but it is not against the policy of our 
law to allow the injured person to enter into a com¬ 
promise with regard to them. 

The decisions of tho English Courts do 
not further elucidate the matter. In each 
case the Court will have to decide on which 
side of the line tho case falls. In India, the 
Criminal Procedure Code lays down what 
offences can be compounded; some are com- 
poundable without the permission of the 
Court; some others are compoundable only 
with the leave of the Court before which a 
prosecution for the offence is pending. Others 
are not compoundable at all. In the first 
class of cases, there is no difficulty in saying 
D that an agreement to compound such an 
offence is lawful, there being no law or public 
policy violated in such a case. In the case of 
a non-compoundable offence, as pointed out 
by the Judicial Committee in 57 cal 1302, 1 
the agreement is unlawful. The difficulty 
arises in cases where the offences are com¬ 
poundable with tho leave of the Court. 
Clause (2) of s. 345 obviously refers to a stage 
where a prosecution is already launched and 
provides that the offences specified therein 
are compoundable only with the leave of the 
Court before which the prosecution is pend¬ 
ing. What is tho principle to be applied to a 
c case where the offence is one falling under 

5. 345 (2) but tho matter has not yet reached 
the Court? That is tho case which arises for 
decision here. In I.L.R. (1937) Mad. 47l R a 
charge was laid for an offence under S. 420, 
Penal Code. After tho prosecution was laun¬ 
ched an agreement was entered into, part of 
tho consideration being the dropping of tho 
criminal proceedings and leave of the Court 
was not obtained for compounding tho 
offence. Venkataramana Rao J. after dis¬ 
cussing tho question whether tho object of 
tho transaction was or was not the dropping 

of tho prosecution says this on page 473: 

There can be no doubt that in tbis case the 
offence must be deemed to be non-compoundable as 
the permission of tho Court to compound was not 
obtained. 

It will bo noticed that the prosecution 
had already been launched and tho case was 
exactly covered by S. 345 (2) and so tho 
offence could not bo compounded except 
with the leave of tho Court. In tho present 
case, the matter did not reach the Court and 
therefore s. 345 (2) does not in terms apply. 
I n A.I.R. 1939 Lah. 98 7 a Bench of tho Lahore 

6. (*36) 23 A.I.R. 1936 Mad. 656 : 167 I.C. 14 m- 
I.L.R. (1937) Mad. 471 : (1937) 1 M.L.J. 4*9’ 
Veerayya v. Sohlmnadri. 

7. (|B9) *2G A.I.R. 1939 Lab. 98 : 182 I.C. -190 
Rajaram v. Charanjilal. 


High Court held that where the offence is 
compoundable with the leave of the Court, a 
compromise during the pendency of a case is 
perfectly lawful. This of course is in direct 
conflict with the decision of Venkataramana 
Rao J. in the case just cited. 

The question therefore reduces itself to 
this. Where the matter has not reached the 
criminal Court, is there any rule of public 
policy preventing the parties from com¬ 
pounding offences specified in s. 345 ( 2 ), Cri¬ 
minal P. C.? The fact that after the matter 
has reached the Court, leave of the Court is 
necessary does not, in my opinion, solve the 
difficulty. Is the offence of cheating of such 
a nature that an agreement to compound it 
before the matter reaches the Court is illegal 
and void? Suppose the parties desire to 


JJ 


/ 


compound an offence of cheating involving • 
a few rupees. Is it necessary for them to file 
a complaint, place the agreement before the 
Court and then alone compound it? That 
means that a complainant who is no longer 
desirous of prosecuting must file a complaint; 
else the agreement which he enters into by 
which he secures reparation for the pecu¬ 
niary loss sustained by him will be invalid. 
Both parties agree that there should be 
no prosecution ; yet the complainant must 
launch the prosecution and then seek the 0 
permission of the Court; thus breaking tho 
agreement. Tho tfhole thing is reduced to a 
farce. In a case where a man is cheated of a 
few rupees, how are tho public interests so 
much involved as to prevent tho parties from 
adjusting tho matter. Extreme cases on both 
sides of the line may be put. But after 
giving tho matter my best consideration, I 
hold that in the case of offences specified in 
S. 345 ( 2 ), Criminal P. C., the matter may bo 
lawfully compounded before it goes to Court. 
After a prosecution is launched, s. 345 ( 2 ) 
expressly provides that these offences are 
compoundable only with tho leave of the 
Court. In such a case, an agreement to 
compound it without the leave of tho Court 
would if permitted defeat tho provisions of 
S. 345 (2), Criminal P. C., and hence void 
under para. 2 of s. 23, Contract Act. I there- 
fore reverse tho decision of both the lower 


Courts and decree tho suit as prayed for 
with costs throughout. Leave to appeal is 


granted. 

C.R.K./G.N. Appeal allowed. 
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SPECIAL BENCH 

Leach C. J., Wadsworth and 
Patanjali Sastri JJ. 

Commissioner of / ncomc-tax, Madras 

— Petitioner 

v. 

b'irm A'. 1'. Abdulla Sahib — 

liespondeuts. 

0. 1'. No. 101 of 19-11; Decided on 25th Septem¬ 
ber 1911; reference by Commissioner of Income-tax, 
Madras. 

Income-tax Act (1922), S. 26A — Individual 
shares of partners not clearly stated — S. 26A 
does not apply — Share of widow 2 annas and 
oi children collectively 4 annas recovered as 
6 annas in the name of widow in application for 
registration under S. 26A — Application held 
rightly rejected as children as a body could not 
be taxable unit. 

Section ‘2GA only contemplates the registration of 
•i firm which is constituted under an instrument 
of partnership which with clearness states wlmt 
the individual shares «>f the partners are to be. 

[P 17jt<] 

The asscssccs constituted a Grin trading in 
timber. Before the year 1939-40 the Grm had been 
registered under S. 2GA, Income-tax Act. In the 
tirst week of November 1939, the senior partner died 
and his death resulted in tbo reconstitution of the 
tirm. His widow was taken in as a partner and his 
three sons and three daughters who were minors, 
were admitted to the benefits of the partnership. 
In the application for the registration of the new 
firm under S. 2GA the shares of the partners were 
.-tated, the share of the widow of the deceased senior 
partner being shown as G annas. Her share really 
was 2 annas, the remaining 4 annas being intended 
for the benefit of the minors, who were admitted to 
the benefits of the partnership as a laxly and not 
as individuals. The intention was that the minors 
were not to take a vested share in the fund, but 
that their rights should bo governed by the law of 
urvivorship when the fund was distributed : 

Held that the individual shares of the minors 
who were admitted to the benefits of partnership 
could not be said to have been specified in the deed 
presented for registration under S. 26A of the Act. 
I he minors as a Itody could not be regarded ns u 
taxable unit. [v i 7Wc/ , >c] 

/v ’- l * Scsha Ai/yangar — for Petitioner. 

/*’. Podur — for Respondents. 

Leach C. J. — Tho assessors constitute a 
linn trading in timber under the style of 
N. V. Mammnly A Sons. Before tho year 
19,19.1° the firm had been registered under 
n. 2f-A, Income-tax Act, and on loth October 
1939, an application for a renewal of the 
registration was made. Three weeks later 
N. V. Abdulla Saliih, tho senior partner, died 
and his death resulted in the reconstitution 
of the firm. His widow was taken in as a 
partner and his three sons and three dnugh- 
lei-s, all of whom arc minors, were admitted 
'o the InineliLs of the partnership, hi the 
application for the registration of tho now 
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firm under s. 20A the shares of the partners 
were stated to be : N. V. Ummarkutty, r. ' 
annas; N. Y. Kayumma, 2 annas; N. V. 
Muriyumma, 2 annas; and K. Bibi (the 
widow of X. V. Abdulla Sahib) 6 annas. 
K. Bibi had not in fact a fi annas share in 
the partnership. Her share was 2 annas, the 
remaining l annas being intended for the 
benefit of the minors, who were admitted 
to tho benefits of the partnership as a body 
and not as individual-:. Clause .» of the 
partnership deed states : 

That the said .~ix minor children, viz., three sons 
and three daughters of -^aid late N. V. Abdulla are 
hereby agreed and declared to bo admitted to tin 
benefits of the said partnership. They shall as a 
body bo jointly entitled to two-eightb share of the J 
net profits of the business, if any, and tbc said 
lfody sbull for the purposes of the partnership lx 
regarded as a unit or a single individual so that the 
benefits of the partnership hereinbefore agreed and 
declared shall enure and accrue to them and the 
survivors of them at the time when the accounts ol 
the partnership are taken from time to time. 

Clause 16 of the deed reads as follows : 

That in the event of any of the children of said 
late N. \. Abdulla attaining the ago of majority, 
as and when each child of his should attain such 
majority, he or she shall be called upon by tin- 
firm or its managing partner to elect to become a 
partner in the business or not to do so, and if he 
or she should elect to become a partner, then his 
or her share of protits shall be as may be agreed to 
between tbe parties hereto and him or her us the 9 
ease may be. But if he or she should elect not to 
become a partner then he or she shall be entitled, 
in the manner hereinafter provided, to tbe pay- 
ment of what may stand to his or her credit in the 
separate account and also to his or her proper share 
in the share of profits standing on such date to 
the credit of the body of minor children of said late 
N. \. Abdulla. The total amount of profits standing 
at any time to tbe credit of tho minor children of 
said Into N. V. Abdulla as a body as hereinbefore 
provided shall at the time of division or whenever 
required be divisible equally among all the children 
alive at the time without reference to the sex of 
the children or shares under Mahomcdan law. And 
it is also hereby expressly declared and provided 
i bat if at any time tbe amount due to any of the 
children of late N. V. Abdulla under bis or her 
separate account, or as his or her proper share in h 
the profit account, the same shall be payable by 
tbe firm only on tbe expiry of ono yenr from the 
date of demand or intimation. 

This clause is reproduced from the state, 
ment of the case, but it would appear that 
tho words "be demanded” or similar words 
have been omitted after the words “in the 
profit account.” Throughout, tho drafting 
of this clause is faulty, but reading tho deed 
as a whole it is clear that the intention is 
that the minors are not to take a vested 
share in tho fund, hut that their rights shall 
be governed by tho law of survivorship when 
tho fund .H dist'-il.utcd, Mr. Sesha Ayyangar 
on behalf of the Commissioner of Income-tax 
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a lias, however, expressed the opinion that a 
duly constituted guardian of a minor would 
at any time be entitled to withdraw his 
ward’s share. Section 2GA, Income-tax Act, 
reads as follows: 

(1) Application may be made to the Income-tax 
Officer on behalf of any firm, constituted under an 
instrument of partnership specifying the individual 
shares of the partners, for registration for the pur¬ 
poses of this Act and of any other enactment for 
the time being in force relating to income-tax or 
super-tax. 

(2) The application shall be made by such person 
or persons, and at such times and shall contain 
such particulars and shall be in such form, and be 
verified in such manner, as may be prescribed; and 
it shall be dealt with by the Income-tax Officer in 

^ such manner as may be prescribed. 

Section 2 (G-B) states that the expression 
“partners” includes any person who being a 
minor has been admitted to the benefits of 
partnership. The application which was 
made for the registration of the new part¬ 
nership clearly did not comply with the re¬ 
quirements of s. 2GA. The individual shares 
of the partners were not correctly specified. 
The widow was credited with a G annas 
share, whereas she was only entitled to a 
2 annas share and nothing was said about 
the admission of the minors to the benefits 
of the partnership. The Income-tax Officer 
rejected the application on these grounds 

c and there can be no doubt that in doing so 
ho was acting in accordance with the law. 
The appellate Assistant Commissioner of 
Coimbatore having uphold the Income-tax 
Officer’s refusal to register the firm the as- 
sessees applied to Commissioner of Income- 
tax to stato a case to this Court and in 
accordance with their request the Commis¬ 
sioner, acting under S.GG (2), has referred the 
following question : 

Whether the individual shares of the minors who 
were admitted to the benefits of partnership can bo 
said to have been specified in the deed presented for 
registration under 9. 26A of the Act. 

It will be observed that in framing the 
question in this way the Commissioner raises 
the wider issuo whether the deed itself, not 
the application, specifies the individual shares 
of the minors in the benefits of the partner¬ 
ship Wo have no hesitation in answering 
the question in the negative. No doubt the 
deed contemplates the admission of tho 
minors to the benefits of the partnership, 
but it does not specify with certainty what 
their shares are to bo. As the deed stands, 
should one of tho minors die before the fund 
is distributed, his or her estate will not parti¬ 
cipate in the fund. Tho dead minor’s sharo 
will go to tho survivors. The Act requires 
the tax in a particular year to bo levied on 


the income of the previous year. Now, sup¬ 
posing a minor died in the year of assessment 6 
he or she would have no right whatever in 
the profits made during the year of account, 
and unless the partnership deed specifically 
indicates what each partner shall receive out 
of the profits in the year of account it is not 
possible for the'firm to comply with require¬ 
ments of s. 2 GA. The section only contem¬ 
plates the registration of a firm which is 
constituted under an instrument of partner¬ 
ship which with clearness states what the 
individual shares of the partners are to be, 
and that is certainly not the case here. The 
minors as a body cannot be regarded as a 
taxable unit. As the question referred is / 
answered in the negative, tho Commissioner 
of Income-tax is entitled to his costs, which 
we fix at Rs. 250. 

C.R.K./r.k. Ansiver in negative. 
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Horwill J. 

In re T. V. Venkatarama Chetti 
Accused — Petitioner. 

Criminal Revn. Case No. 685 nnd Petn. No. 643 
of 1941, Decided on 23rd October 1941, to revise 
order of Sub-Divisional Magistrate, Kollegal, D/- 
17th February 1941. 

Criminal P. C. (1898), Ss. 526 (8) and 344 — 9 
Intimation by party ol his intention to move for 
transfer — Case adjourned — Party cannot be 
ordered to pay costs of the day. 

When the Court grants an adjournment on inti¬ 
mation by a party under S. 526 (8) about bis inten¬ 
tion to move High Court for transfer, ho does not 
grnnt an adjournment under S. 344, which permits 
the imposing of terms, but under S. 526 (8), which 
leaves no option to the Court to adjourn when once 
it has been intimated to tho Court that the appli¬ 
cant intends to move the High Court for a transfer. 

Tho Magistrate has therefore no power to order the 
accused to pay the costs of the day to the prosecu¬ 
tion. [P 1796,c] 

S. Rajaraman and K. K. Gangadhara At/yar 

— for Accused. 

Public Prosecutor — for the Crown. h 

Order. — Tbo petitioner was desirous of 
moving this Court to transfer a case from 
tho file of the Sub-Divisional Magistrate of 
Kollegal; and in compliance with the pro¬ 
visions of s. 5-2G (8), Criminal P. C., ho 
intimated the fact to tho Court. Tbo Sub. 
Divisional Magistrate thereupon passed an 
order under S. 520 (8) adjourning the case to 
3rd March 1941, requiring tho accused to 
execute a bond for Rs. 200. and fixing 3rd 
March 1941 as tho dato within which the 
High Court should be moved for transfer. 

He further directed that the petitioner should 
l>ay Rs. 39-8-0 as the costs of the day to tho 
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, prosecution; because the petitioner bad from 
time to time procured unnecessary adjourn¬ 
ments and had delayed the application for 
transfer. The question that arises for consi¬ 
deration in this petition is whether the 
Magistrate was competent to pass an order 
directing the petitioner to pay the costs of 
the day to the prosecution. 

Under S. 3ii, Criminal P. the Court 
has power to grant an adjournment at the 
request of a party ujxm such terms as it 
thinks tit and “such terms” would, of course, 
include payment of costs to the other side.’ 
Where however a party to a proceeding is 
desirous of moving the High Court for trans¬ 
fer, it is not necessary for him to ask for 
an adjournment. All he has to do is to inti- 
mato to the Court that he intends moving 
the High Court for a transfer. The Court 
then has to fix a day within which the appli. 
cant lias to move the High Court and the 
security which the applicant has to furnish. 
If he executes the bond, then the Court is 
bound to grant an adjournment. In doing 
so, ho does not grant an adjournment under 
s. 344, which permits the imposing of terms 
but under s. 520 (ft), which leaves no option 
to the Court to adjourn when once it has 
been intimated to the Court that the appli¬ 
cant intends to move the High Court for a 
transfer. The Sub-Divisional Magistrate had 
therefore no power to order the petitioner to 
pay the costs of the day to the prosecution. 

1 hat being so, the order passed by the Sub. 
Divisional Magistrate on 17th February 1041 
has to be set aside. The money paid by the 
petitioner will be refunded to him. 

C.R.K./r.k. Order set aside. 
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Dhanalakshmi Weaving Works, Kakkat 

— Appellant 
v. 

llajce Mohammad Abdul Azecz Sahib 

— Respondent. 
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<-ivit Court, 

Trade Mark _ Infringement 01 _ p arti 
cular name becoming associated win, ^ j 
manufactured or sold by plaintilf _ AiSSh* 8 
person using that name on goods so simn^ her 
plaintiff’s .ha, purchaser migM in.erCommon 

origin —Plaintiff is entitled to protection TSPs 

I"*' Plain, ‘" did no ‘ in article 
upon markct ,n *•*■■«* 

\vIu, r .' |" l' art "' l,l ' , r umtie lias become associated 
M-ods manufactured or sold by the plaintifT 


be is entitled to the protection of its name against 
persons who use that name on goods which are so 
similar to that of the plaintiff that the purchaser 
might infer a common origin. The fact that the 
plaintiff does not deal in the articles which the 
defendant was putting upon the market in the 
plaintiff’s name and therefore he did not infringe 
the trade name of the plaintiff is not a valid 
defence at law. (P 17!) ; t . p 180al 

i, the plaintiff mill had been using the word 
diamond*’ for 13 years on cotton twill sbirtin» 
manufactured and sold by it and it was not until 
i‘.U7 the defendant mill conceived the idea of putt¬ 
ing the word “diamond" on their goods with the 
deliberate object of inducing the public to believe 
tbnt the goods they were selling were connected 
with the goods of the plaintiff’s company : 

Held that the plaintiff was entitled to an injunc- 
tion restraining the defendant from using the 
diamond" trade name and the fact that the J 
plaintiff mill had used the name “diamond" only 
in relation to white twill shirtings whereas the 
goods on which the defendant mill imprinted the 
word diamond" were coloured striped shirtings 

, as '\ , a ™ lld d t fenco at ,aw: 1G Reports of 

latent Trade .Mark Cases 12 ; (1898) 13 Reports 

a ‘ e “ t * liaJe Mark Cases 103 and (1910) 1 Ch 
-IS, lie/, on. [P 179 ; (] 

G. Ramakrishna Ayyar and K. Govindan — 

c . . , . for Appellant. 

C. Srinnasacliari ~ for Respondent. 

Judgment —This appeal arises out of a 
suit tiled by the plaintiff for restraining the 
defendants from using the trade name 
diamond” or any other colourable imita. „ 
tion of that word in relation to cotton shirt ^ 
mgs manufactured and sold by defendant 2 . 

I he learned City Civil Judge decreed the suit 
;n favour of the plaintiff and it is against 
1,1,3 decision defendant 2 has preferred this 
appea . The finding of the lower Court is 
that the word diamond” has become asso- 
mated in the public mind with the cotton 
twjii shirtings which the plaintiff was deal. 
j»S m since the last is years. This finding 
has been canvassed by Mr. Ramaknshna 
Iyer on behalf of the appellant but the evi¬ 
dence justifies the finding. The evidence of 

the plaintiff s witnesses was believed by the 

learned Judge and I see no reason to differ 
rom his estimate of it. The main defence is 
that the plaintiff has no doubt been usim* 
the word diamond” with reference to twill 
shirtings but is only with reference to plain 
'vlnte nml; whereas the goods on which 
defendant 2 imprinted the word “diamond” 
are coloured striped shirtings and therefore 
he does not infringe the trade name of the 
plaintiff. It scorns to me that this defence is 
not a valid defenco.it law. Where a particu 
Ur nn l tM h:ls becomo associated with goods 

enhtl | C , tU H °‘‘ by tho Plaintiff, ho is 
entitled to the protection of its name against 

pupils who use that name on goods which 
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n are so similar to that of the plaintiff that 
the purchaser might infer a common origin. 
There can he no doubt in this case that the 
goods sold by the defendant are so similar 
to that of the plaintiff that the purchaser 
might infer a common origin. The goods 
sold by defendant 2 are certainly twill shirt¬ 
ings; only ho says that his goods are coloured 
and striped. 1 would refer in this connexion 
to the case in (1898) 10 Rep. of Patent fc 
Trade Mark Cases 12. 1 In that case the Dun¬ 
lop Pneumatic Tyre Co. used the word 
“Dunlop” in connexion with the goods 
manufactured by them which goods consis¬ 
ted of pneumatic tyres for cycles and other 
k accessories such as pumps, inflators.otc., but 
they never sold burning oil or lubricants. 
The defendants started a company as the 
Dunlop Lubricant Company and used the 
word “Dunlop” in connexion with the oils 
and lubricants sold by them. Romor J. re¬ 
marked that though the plaintiff did not sell 
the samo class of goods as the defendant, it 
would be wrong to allow the defendant com¬ 
pany to use the word “Dunlop” because that 
would induce the public to believe that the 
goods are that of the plaintiff company. In 
meeting the argument that the goods wero 
of a different description the learned Judge 
c remarked ns follows: 

They (the plaintiff company) themselves are sel¬ 
lers of cycle accessories, though ns a matter of fact 
upto the present time they have not sold burning 
oil or lubricants. But they may do so, and in the 
meantime it appears to mo that they are entitled 
to come into Court and say that a name substanti¬ 
ally identical with theirs ought not to be allowed to 
bo used by the defendant in the way in which he is 
using it. 

The samo learned Judge gave an injunc¬ 
tion in a similar case reported in (1898) 15 
nop. of Patent & Trade Mark Cases 105, 2 
whore the plaintiff company invonted tho 
word “Kodak” and applied it to certain of 
its cameras sold by them and tho Kodak 
d cameras wero especially available for uso on 
cycles and they wore much used by cyclists. 
The defendant company began to uso tho 
word Kodak in connexion with tho sale of 
their cycles. It was found by tho learned 
Judge that tho word “Kodak” had become 
associated in tho public mind as the goods 
manufactured by tho plaintiff company in 
connexion with tho cycle trade though tho 

1. (1898) 10 Rep. of Patent A Trade Mark Cases 12, 
Dunlop Pneumatic Tyre Co. Ltd. v. Tho Dunlop 
Lubricant Co. 

2. (1898) 15 Rep. of Patent & Trade Mark Cases 
105, Eastman Photographic Materials Co. Ltd. v. 
John Griffiths Cycle Corporation Ltd. and Kodak 
Cycle Co. Ltd. 


plaintiff company were not selling cycles. In 
the course of the judgment the learned * 
Judge observed thus: 

Many shops 6ell and deal iu both bicycles and 
photographic cameras and materials. To a certain 
extent the plaintiff company is identified with tho 
name "Kodak” as connected with cycles, and so 
great is the connexion between the two classes of 
business, that in all probability, I may say, the 
plaintiff company may wish hereafter to manufac¬ 
ture and sell cycles specially adapted to carry their 
kodaks. That was the position of affairs when the 
defendant began to do what I am going to call at¬ 
tention to In my opinion, it (the defendant com¬ 
pany) wanted to use the word "kodak” and acquire 
a monopoly of it, as applied to cycles, in the hope 
and intention of, in some shape or other, identi¬ 
fying their company with the plaintiff company 
whoso 'kodaks’ were 60 well known in the market J 
—to cause the public to suppose either that the 
defendant company, under its own name or under 
the name of tho "Kodak Cycle Company Ltd., was 
plaintiff company, or was, at any rate, connected 
with the plaintiff company, or to lead the public 
to suppose that the goods which the defendant 
company was going to sell were (he goods of the 
plaintiff company, and so to obtain the benefit of 
tho large reputation, and the benefit also of the 
expenditure of the plaintiff company. 

He also remarked that “no intelligible 
reason has been or can be suggested why 
the defendants took the term ‘Kodak’ to be 
applied to their cycles." The facts in this 
case aro similar. The plaintiff has been using 
the word “diamond” for the last 15 years and ,J 
it was not until 1987, defendant 2 mill con¬ 
ceived the idea of putting the word‘diamond’ 
on their goods and from tbo evidence given 
by defendant 2 ’s witness it is clear that they 
chose the word ‘diamond’ with the deliberate 
object of inducing tho public to believe that 
tho goods they wero selling were connected 
with the goods of tho plaintiff’s company. 

1 am giving here an extract of his deposition 
which clearly shows what the object of the 
dofondant company was in using tho word 
“diamond." 

Q. Did you make any enquiry in the markets 
what trado names or trade marks have a good ^ 
reputation in? 

A. I made no enquiry. 

Q. Is there any reason for your using the word 
“diamond"? 

A. No. I say I never saw the diamond trade 
name or trade mark of the plaintiff. I say also 
I never heard about it. 

Q. If you remove "diamond" from the words 
"diamond standard" imprinted on your goods, 
your goods would not find a good market? 

A. I cannot tell—how do I know. 

IIo is unable to give any intelligible rea¬ 
son why ho used tho word “diamond ’ and 
the inferonco is irresistible that ho has dono 
it for tbo purpose of connecting himself with 
the plaintiff and his business. In (1910) i 
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Ch. 248, the same principle was applied by 
Neville J. In that case the plaintiffs manu¬ 
factured and sold tyres for cycles and motor¬ 
cycles under the name of “Warwick”. They 
never used that name in connexion with 
motor tyres. The defendant company began 
to advertise the sale of motor tyres under the 
naino of “Warwick." Tho plaintiffs sought 
to restrain tho defendant company from 
doing so. Held that they were entitled to 
the injunction. The learned Judge found 
that 


An appeal lies against a sentence imposed under 
S. 480 only under S. 486(1). Such appeal lies to the • 
Court to which decrees or orders made in such 
Court are ordinarily appealable, i. c., to the Dis¬ 
trict Magistrate in the case of the sentence passed 
by the second or third class Magistrate. Tho Dis¬ 
trict Magistrate cannot direct such an appeal to he 
heard by any Magistrate of the first class subordi¬ 
nate to him. Sub-section (2) of S. 407 cannot he 
properly applied to an appeal under S. 486 (1). 

[P 161 g.h\ P 1826] 

A'. S. Jayaravia -lunar and C. K.Ycnlatanara- 
simham — for Accused. 

Public Prosecutor — for the Crown. 


having regard to the name ‘Warwick* upon the 
market, a motor tyre introduced as a Warwick 
motor tyre would lead to the supposition that the 
persons who were dealing with it were tho samo 
persons as those who had for many years past boon 
dealing with the Warwick cycle tyro. 

In dealing with the argument that the 
plaintiff company never sold motor tyres, 
the learned Judge remarked as follows: 

It is aDo said that since the plaintifls are not 
dealing in the article which tho defendants are 
putting upon the market in their name tboro can 
be no damage for the lass of the sale of the goods, 
and therefore this action will not lie. Now 1 do not 
think that that argument is tenable. It seems to 
me the question is, are the defendants putting their 
goods upon the market in such a way as to lead to 
the supposition that they are the goods of the plain¬ 
tiffs? If so I think the pluintitTs are entitled to an 
injunction restraining tho defendants from so acting 
c .... As I understand it, practically the solo asset 
possessed by the plaintiffs is the goodwill which 
attaches to the name “Warwick” in the tyre 
market. 

In my view the learned City Civil Judge 
haw approached the decision of the case from 
a correct standpoint and it lias not been 
shown that his application of tho principles 
of law to the facts of the case is in any way 
wrong. I therefore confirm the decree of tho 
learned City Civil Judge and dismiss tho 
appeal with costs. 

C.R.K./O.N. Appeal dismissed. 

3. (1910) 1 Ch. 248 : 79 L.J.Cb. 177 : 101 L.T. 

889: 27 Rep.l’at.Cas. 161, Warwick Tyre Co. Ltd. 
a v. New Motor and General Rubber Co. Ltd. 
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Horwill J. 

J " ,v 1X K • X*ldj ~ Accused 
Petitioner. 

Cnimnal R. vn Case No. 7 „ «„.| ]»e,n. No. 696 
of 1941, Decided on lAtli October 1941 to rev i o 

d ‘ vki< ""' 1 

Criminal P. C. (1898), Ss. 480, 486 (1) and 
407 (2) —Sentence under S. 480 by second class 
Magistrate — Appeal lies under S. 486 | 1 ) only 
and to District Magistrate — S. 407 (2) docs not 
a Pply—Disirict Magistrate cannot transler ap¬ 
peal to other Magistrate of first class. 


Order. — The petitioner was alleged to 
have committed contempt of Court; and the 
Sub-Magistrate who was presiding over that 
Court took summary action under S. 480. / 
Criminal P. C., and sentenced tho petitioner 
to a fine of Rs. 15. lie preferred an appeal 
under s.466, Criminal P. C. In the first in¬ 
stance, he preferred it to the Sub-divisional 
Magistrate. On an objection taken by the 
Prosecuting Suh-lnspector, the Suh-divi- 
sional Magistrate held that he had no juris¬ 
diction to hear the appeal. Tho petitioner 
then approached tho District Magistrate, who 
held that the Sub-divisional Magistrate had 
power. When the matter came hack to the 
Sub-divisional Magistrate, the Prosecuting 
Suh-lnspector again raised the objection, but 
the Sub-divisional Magistrate felt that his g 
hands had been tied by tho District Magis¬ 
trate and so overruled the objection. Tho 
Prosecuting Suh-lnspector then went again 
to tho District Magistrate, who passed an 
order which is not on the record, but which 
presumably was to tho effect that the Sub. 
divisional Magistrate had power to hear the 
appeal. The short point that arises here is 
whether the Sub-divisional Magistrate had 
jurisdiction or no. 

An appeal lies against a sentence irnjiosed 
under s. iso only under S.486 (l); for s. 107, 
which is the general section granting a right 
of appeal from second class Magistrates, 
applies only to persons convicted on a trial n 
held by a Magistrate. As the petitioner was 
not convicted on a trial, ho would have had 
uo right of appeal at nil wore it not for 


S.486 ( 1 ). Tho appeal against tho sentence 

under s. 180 lies—in tho words of s. 486 ( 1 )_ 

to the Court to which decrees or orders 
made in such Court are ordinarily appeal- 
able.” Section 407 ( 1 ) makes an appeal ordi¬ 
narily lie to tho District Magistrate; for ho 
has to hoar all appeals from second or third 
class Magistrates if they are not transferred 
under s. 407 (a): vide 26 Mad. 056» which 


1- (’03) 20 Mad. 656 
Variar v. Emperor. 
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In re Baron Von Dincklage (Borwill J .) 


a, was followed by Jackson J. in 1931 Ai.W.N.Cr. 
262. 2 

The remaining question that has to be 
considered is whether the District Magis¬ 
trate has a right to direct such an appeal to 
he heard by any Magistrate of the first class 
subordinate to him. It is argued by the 
learned Public Prosecutor that S. 486(2) gives 
such a power; for that sub-section says, "The 
provisions of Chap. 31 shall, so far as they 
are applicable, apply to appeals under this 

section.” Most of the provisions of 

Chap. 31 could properly be applied to appeals 
under S. 486; but this particular sub-s. (2) of 
S. 407 says that, " The District Magistrate 

6 may direct that any appeal under this sec¬ 
tion .... shall be heard by any Magistrate 
of the first class subordinate to him . . . ;" 
so that the District Magistrate has power to 
direct the transfer from his file to that of 
the first class Magistrate only appeals under 
S. 407 (2), i. e., appeals from convictions on 
a trial. That sub-section could not therefore 
be properly applied to an appeal under 
S. 48G(l). The Sub-divisional Magistrate hav¬ 
ing acted without jurisdiction, this petition 
is allowed and the District Magistrate order¬ 
ed to take the appeal on his file and to dis¬ 
pose of it according to law. 

c C.R.K./R.K. Petition allowed. 

2. (’31) 1931 M.W.N.Cr. 262, Sivnswami Palaikon- 
dan v. Perumal Palayandan. 
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In re Baron 1 on Diticklarjc — Appellant. 

Criminal Appeal No. 307 of 1941, Decided on 
23rd September 1941, against conviction and sen¬ 
tence passed by the Second Presidency Magistrate 
George Town, Madras, in C. C. No. 4157 of 1940. 

* Penal Code (1860), Ss. 407 and 409—Appro- 
priation of money with dishonest intention at¬ 
tracts S. 407 — Doing of act, in anticipation of 
d statute which would make it offence, is no 
offence— V, German Director of German Com¬ 
pany on eve of declaration of war between 
Britain and Germany intending to realise as 
much money as he could selling his stock of 
enamels to D for Rs. 7643 — D coming with 
cheque on morning of 2nd September 1939 the 
day before war was declared but l" insisting on 
cash—Cash paid in afternoon of 2nd September 
1939 — V handing over money to his wife—Act of 
accused in screening money from Government 
of India or custodian of enemy property in 
anticipation of war without any intention of 
causing wrongful loss or gain to any person 
held did not amount to any offence. 

Appropriation of money with a dishonest inten¬ 
tion attracts S. 407. [p 

4 a German Director of a German Company on 
the ovo of the declaration of war between Britain 


A. I. R. 

and Germany, attempted to realise as much money 
as he could and therefore sold the enamels that he e 
had in stock to D for Rs. 7643. D came with a 
cheque for that amount on the morning of 2nd 
September 1939, the day before the war was declar¬ 
ed but the accused refused to take a cheque and 
insisted on being paid in cash. The cash was paid 
in the afternoon of 2nd September and the accused 
handed over the money to his wife: 

Held that the doing of an act in anticipation of 
a statuto or enactment which would make that act 
nn offence was no offence. At the time when the 
accused took the money and handed it over to his 
wife intending to withhold it from the Government 
of India there was nothing in law prohibiting the 
accused from screening the money from the Gov¬ 
ernment of India or the custodian of enemy pro¬ 
perty Consequently, the acts of the accused done 
merely to screen the money from the Government , 
of India or the custodian of enemy property with- ' 
out any intention to cause wrongful loss or wrong¬ 
ful gain to any other person or persons, did not 
constitute an offence. In the absence of evidence 
that he intended to profit himself at the expense of 
his firm, of which he was a partner and had appro¬ 
priated money belonging to a number of persons 
even though he was entitled to a share of the 
money, or that he intended to defraud the creditors 
of the firm, i. e., he acted with the intention of 
causing wrongful loss to the creditors of the firm, 
the accused could not be held guilty under S. 407. 

r r v , CP 1 336, c.'tf] 

Kl. orimrasn Ai/yangar and B. T. Sun- 
dararajan — for Appellant. 

Crown Prosecutor—tor the Crown. 

Judgment. —The appellant lias been con- Q 
victed by the Second Presidency Magistrate, 
Madras, under s. 409, Penal Code, of commit- 
ting criminal breach of trust with respect to 
a sum of Rs. 7613, the sale proceeds of certain 
enamels sold to one Dwarakadoss Narayana- 
doss; and lie has been sentenced to nine 
months’ rigorous imprisonment. The facts 
of the caso are fairly simple. Tho appellant, 
a German Director of a German Company, 
on the eve of tho declaration of war between 
Britain and Germany, attempted to realise 
as much money as he could; and so asked 
his clerk to try to find a purchaser for the 
onamels that he had in stock, lie was brought 
into touch with Dwarakadoss Narayanadoss, b 
who agreed to pay ns. 7643 for tho enamels. 

Ho came with a cheque for that amount on 
the morning of 2nd September 1939, tho day 
boforo the war was declared; but the accused 
refused to take a cheque and said that ho 
must he paid in cash. The cash was paid in 
the afternoon of 2nd September and the 
accused handed over the money to his wifo. 

The question is whether in doing so he com¬ 
mitted a breach of trust. 

Mr. V. Y. Srinivasa Ayyangar was in¬ 
clined to argue at first that no breach of 
trust was committed, even if there had boon 
a dishonest intention; but I think that tho 
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a wording of S. 407 i3 wide enough to be at¬ 
tracted by a series of acts of this kind. The 
argument was not pressed because, as Mr. 
V. V. Srinivasa Ayyangar points out, it mat¬ 
ters very little to the accused whether lie is 
sentenced to nine months’ rigorous impri¬ 
sonment for criminal breach of trust or to 
some slightly lesser period for an offence 
under some other section of the Code. Tko 
real question is whether the accused acted 
dishonestly, that is to say, whether lie in¬ 
tended to cause wrongful loss or wrongful 
gain to any poison. The accused's explana¬ 
tion was that he received the money after 
the banks had closed on the second, which 
b was a Saturday, that as he had no safe, he 
kept the money with him intending to re- 
mit it to tbo bank on the Monday, and that 
in the meantime he was arrested and in¬ 
terned. This statement is not consistent 
with the remainder of the accused’s state¬ 
ment, from which it seems pretty clear that 
he was desirous of preventing this money 
from falling into the hands of tbo Govern¬ 
ment of India or whomsoever they might 
appoint to take charge of the assets of 
enemy firms. Moreover, the fact that he re¬ 
fused a cheque shows that he was anxious 
to avoid having the money in the bank, ft 
c is not, however, an offence to do an act in 
anticipation of a statute or enactment which 
"■onId make that act an offence. At the time 
when the accused took this money and 
handed it over to his wife, intending to 
withhold it from the Government of India, 
there was nothing in law prohibiting tho 
accused from screening the money from tho 
Government of India or the custodian of 


enemy property. If, therefore, the acts o 
the accused were done merely to screen tin 
money from the Government of India or th< 
custodian of enemy property and ho had nt 
intention to cause wrongful loss or wrongfu 

d ga ' n 10 ttn .y ot,ier person or persons, ho die 
not commit an offence. 

Tho re aro two interpretations of tho act- 
ol the accused which would make him guilt* 
of an oil mice punishable under s. 107 , Penal 
ode One 13 that he intended to profit him. 
self at the expense of his firm of which h< 
was a partner. Others have shares i„ the 
assets of the company and if he had appro- 
printed money belonging to a number ol 
persons, he would have been guilty of tt cri. 
111 imil breach of trust, even though he was 
entitled to a share of the money. Tho prosu- 
cution has not examined any other partnei 
"f the firm: nor is there any evidenco, ex. 
copt the fact that ho withdrew money from 


the partnership and kept it in his own cus¬ 
tody, to show that be had any intention of 
defrauding the company. Tho explanation 
of the accused that he merely intended to 
protect the monoy so that in due course it 
might reach the hands of the share-holders 
is not unreasonable. That being so, we must 
give him the benefit of the doubt in this 
matter. 

The other interpretation of the appellant’s 
act which would make him guilty of the 
offence with which he was convicted is that 
even assuming that ho acted from patriotic 
motives and with the intention of helping 
his firm, be nevertheless intended to defraud 
the creditors of the firm, i. e., he did these / 
acts with the intention of causing wrongful 
loss to the creditors of the firm. If ho had 
attempted to save money for his firm at the 
expense of his creditors, I think, he would 
have been criminally liable under S. 407, 
Penal Code. There is. however, no evidence 
to show that the assets available in India 
were not sufficient to meet the demands of 
Indian creditors. Tho evidence with regard 
to the amounts due to Indian creditors and 
tho realizable outstandings of the firm is 
very vague, and it cannot, therefore, he 
presumed that the accused acted with an in. 
tention to cause wrongful loss to Indian ere- g 
ditors. Whatever way one may view the 
case, therefore, one is forced to the conclusion 
that the prosecution has not proved that the 
accused acted with any dishonest intention. 
The appeal is, therefore, allowed and tho 
conviction aud sontonce set aside. 

C.R.k./g.N. Appeal allowed. 

* * A. I. R. (29) 1942 Madras 183 

FULL BENCH 

IjF.ACn C. J., Krishnaswami 
Ayyangar and Happell .JJ. 

Polavarapu Lingayya and others 

Appellants h 

v. 

Vuppnturi Punnayya and others 
Respondents. 

Second Appeal No. 21H of 1939, Decided on 10th 
Novcinl>or 1911, against decree of Sub-Judge 
"ftpatln. in A. S. No. 0 of 1937. 

** (a) Hindu law — Debt — Father — Son's 
liability—Pious obligation—Sale by lather not 
for necessity—Sale set aside at instance of sons 

—Vendee can compel lather to refund _This 

liability ol lather, which was contingent, be¬ 
comes present one on happening ol contigency 
Liability comes within the doctrine of pious 
obligation If sale is set aside during father’s 
lue time, liability can be enlorced against him 
and if transaction is set aside after father's 
death, vendee has claim against estate in hands 
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of sons—Whether son pays willingly or not is 
° immaterial: (Remarks in conflict), 11 Mad801=(’21) 

8 A I.R. 1921 Mad447=641.C. G980V r ERRULED. 

Notwithstanding that in charging the family 
properties for his own necessity the father has ex. 
cceded his powers, the debt incurred by him is one 
which falls within the purview of the pious obliga¬ 
tion rule and can be enforced against the sons to 
the extent of their interests in the family property. 
The Hindu law makes no difference between a 
mortgage and a sale in this connexion and there¬ 
fore the fact that the father has abused his powers 
does not taint his obligation to the alienee to an 
extent which would justify the Court in holding 
that it is not vyavaharika. [P 186e] 

When a father sells family property without tho 
needs of the family requiring the transaction to be 
entered into be becomes liable to return to tho 
jj vendee a proportionate part of the purchase consi¬ 
deration should tho-other coparceners insist, as 
they have tho right to do, on the sale being sot 
aside so far ns they are concerned. On this event 
happening the vendee can compel tho father to 
make the refund. Tho position then is that until 
the transaction is set asido at the instance of one 
or more of the other coparceners the father’s lia¬ 
bility is contingent, but when the event has hap- 
pened tho liability becomes a present one. Tho 
basis of tho pious obligation rule is the benefft 
which will accrue to the soul of the father by tho 
discharge of his earthly obligations. This being the 
case it is difficult to see wbat difference tho nature 
of the father’s liability in tho law can make, pro¬ 
vided that it is a liability which tho law recognizes 
and is prepared to enforco in terms of money. 
When an unlnwful sale of family property is set 
c asido during the father’s life timo tho vendee has 
an enforceable claim against tho father for the 
return of a proportionate part of tho purchase con¬ 
sideration and a liability of this nature must come 
within tho ru'e, if it is to bo applied in accordance 
with the wording of tho texts and tho underlying 
idea. If the transaction is set aside after his death 
the vendee has a claim against his estate and the 
situation is tho same. Tho redemption of the father 
cannot depend upon tho state of mind of the son 
who pays tho debt but on tho fact of its discharge 
whatever the reason behind : (’17) 4 A.I.It. 1917 
Mad. 418, Approved; (Remarks in conflict), 44 Mad 
801 = (’21) 8 A.I.U. 1921 Mad. 447=64 I. C. 698 
OV EllHU LED; Case law discussed. (I> 187o.6,c; 
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(b) Hindu law—Debt — Father — Duties and 
tunctions of lather or manager are similar to 

d those ol a trustee — Expressions “trust” and 
“breach of trust” do not properly describe their 
position (Tor KrishnastCami Ayyangar J.). 

Legal expressions and legal concepts peculiar to 
one system of law. do not nlways accurately tit into 
another system with a different origin and history 
and founded upon different theories. Hence expres¬ 
sions such ns •’trust” nnd “breach of trust” am 
strictly speaking out of place in describing tho posi 
tion of a father or manager in a joint Hindu 
family. Neither of them tills tho position of an 
agent with respect to the family property in his 
charge, though it may ho that somo of his duties 
and functions may appear to I>o similar in character 
to thoso of trustees strictly so called : Case lair 
discussed. (P \S8/,g) 

(c) Hindu law—Debt—Father- Son’s liability 

— Pious obligation fl*er Krishnasrcami Atn/an. 
gar .J.). J 


ya (FB) ( Leach C. J.) A. I. R. 

As long ns the joint family system lasts with its 
doctrine of survivorship and the recognition of e 
equal nnd co-ordinate rights in the sons, so long 
the theory of pious obligation should be maintained 
in the interests of the fair name of Hindu law. 

. fP 189-7] 

D. I . Hamanarsu — for Appellants. 

K. Umamahcswaran — for Respondents. 

Leach C. J. — Tho rule of Hindu law 
which makes a son liable for his father's 
debts, provided they have not been incurred 
for illegal or immoral purposes has been dis¬ 
cussed in innumerable cases in the Courts of 
India and many of the cases have been car¬ 
ried to the Privy Council. This appeal calls 
for a further discussion of the rule in order 
to settle a conflict of opinion in this Court f 
with regard to its application. In 1917 res¬ 
pondents 1 and 2 with their father Lingayya 
constituted an undivided Hindu family. On 
22nd Juno 1917, Lingayya purporting to act 
for his sons as well as himself, sold to the 
appellant for Rs. 1350 land belonging to the 
family. The area covered by the deed was 
G‘34 acres. On 19th July 1917 the father died. 
On 1st December 1924 respondents l and 2 
filed in tho District Muusif’s Court a suit for 
a decreo setting aside the sale to the appel¬ 
lant. They pleaded that their fathor was 
insane at tho time of the transaction, that 
no consideration had passed and that there g 
was no necessity for the sale. Tho District 
Munsif held that the father was sane and 
that consideration had passed, but that there 
was no necessity for tho sale so far os the 
family was concerned. Consequently, ho de¬ 
clared the transfer to bo invalid to the extent 
of two-thirds. On appeal tho Subordinate 
Judge of Bapatla concurred in tho decision 
of tho District Munsif and the land was then 
partitioned between respondents l and 2 and 
the appellant under tho decreo of the sub¬ 
ordinate Court. On 5th December 1931 the 
appellant filed tho present suit to recover a 
proportionate part of tho purchase price. lie ;j 
claimed that ho was entitled to a decreo for ‘ 
Rs. 1478, being two-thirds of the Rs. 1350 with 
interest, on the ground that tho pious obli¬ 
gation rule applied and that tho vendor's 
sons wore liable to the extent of the family 
property which had come into thoir hands. 

Ho also claimed that respondents i and 2 
wero in possession of properties belonging to 
their father personally and wero liable as the 
representatives of his estate. The District 
Munsif considered that the pious obligation 
rule did not apply in such circumstances and 
dismissed tho suit. Tho Subordinate Judge 
was of the samo opinion and the present ap¬ 
peal is from the decreo of the Subordinate 
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, Judge dismissing tbo appeal from the deci¬ 
sion of the District Mnnsif. 

The appeal lms been placed before a Full 

Bench because of the conflict of opinion to 

be found in tbo judgments of this Court in 

n M.L.J. 502 1 and n Mad. SOI." In the first 

of these two cases the facts were very similar 

% 

lo the facts in the case now before the Court. 
In I89t the lather of the defendants sold 
certain family properties to the plaintiff. 
The father died in 1901 and in the following 
year his sons sued the plaintiff for possession 
of their shares on the ground that the sale 
was not binding on them. It was held that 
the sale was unlawful so tar as they were 
concerned and as their shares amounted to 
live.sixths of the whole it was set aside to 
this extent. The vendee then sued the sons 
to recover live-sixths of the purchase con- 
sidcration, basing his claim on the pious obli¬ 
gation rule, and Seshagiri Iyer and Napier JJ. 
bold that tbo claim was well founded. In the 
second of the two cases a son during the life¬ 
time of his father sued for partition of the 
family estato and also asked that certain alie¬ 
nations ol family property which his father 
had made should ho set aside. The Court was 
called upon to decide merely whether the 
son was entitled to a decree for his share in 
c the family pro|x>rties without being required 
to refund tbo consideration paid to his father 
by the alienees. 


It was hold by Wallis C. J. and Seshagiri 
Iyer J. that the son was entitled to recover 
libs share without any obligation to refund 
being iin|x)sed upon him. If the judgments 
bad stopped there the present controversy 
probably have not arisen, but both 
Vail is ('. J. and Seshagiri Iyer J. went 
beyond the imniediatequestion and the Court 
has now to consider whether their further 
observations can be accepted. There exists an 
important distinction between that case and 
e present one. There tbo question was 
whether the sons were entitled in a suit for 
partition bled by them against their father 
h.i\e unlawful alienations made bv linn 
set as.de unconditionally. Hero the question 
is whether the sons can in a suit by I hr 
vendee he compelled by reason of their per 
mna law to discharge a liability incurred 
by their father, namely a liabil.ty to refund 
a proportionate sha re of the ,.ur,'ha-e conn- 

1. (*17) I A. I. It. 1U17 Mad. *1 Is : 36 I.C ini • ti 
Car/'’ J ' 1,,,,,d,,h ' 1 " v - Kudum- 

2 : f (’?l) s 1 I[ - 1WI Mad. I»7 : C,» I.C. «9s • ,, 

: ,ad - H,,1 > Sr, n'v.'«-a Ayyntigar v. Kupp Uswn n,i 
Ayjran^ar. 


deration. The liability to t.lio vendee is the 
father’s liability and until the transaction 
has Icon set aside the vendee is not in a. 
position to invoke the pious obligation rule 
and if the father meets the vendee’s claim 
the question of tho application of the rule 


can never arise. \\ nlli-; C.J. laid great stress 
on the judgment of the Privy Council in 
9.9 ALL. 19,, ’ and alter ol -erving that it was 
there pointed out that the alienation of joint 
family property by a father where there 
is neither necessity nor antecedent debt, 
amounts to a plain breach of trnit and that 
the Mitakshara law does not warrant or 


legalise any such transaction, lie added : 

It follows in iny opinion that the Courts nre 
bound to afford tho sons adequate relief in the 
nature of a restitutio in integrum unfettered by any 
conditions based on the alleged pious obligation of 
the sons to pay their father's debts. I am moreover 
not satisfied that any such obligation exists in this 


*ase. Any liability which the father may incur to 
tho alienees on such unconditional setting aside of 
the alienation arises from his own immoral act in 
making the alienation in the first instance in 
breach of the duty which he owed to hiu sons as 
manager of the joint family property, and I do not 
think tbo sons can properly be held to be under 
any pious obligation to relieve him from the conse¬ 
quences of his iin-iiecessful attempt, to defraud 
them. 


c 


* 

; 


It is true that in delivering the judgment 
of tho Board in 39 ALL. •J37, ; ‘ Lord Shaw <j 
expre.-sed the opinion that the father, ns tho 
manager of the joint family of which he is 
the head, is in tho position of a trustee and 
to permit him to use tho family property for 
his own purposes would he equivalent to 
sanctioning a plain, and it might ho, a de¬ 
liberate breach of trust. The judgment deli¬ 
vered by Lord Shaw was tho subject of much 
comment, as at first it was read as laying 
dow n the proposition that a loan raised by a 
father for his own necessity on tho security 
of joint family property could not be regar¬ 
ded as constituting an antecedent dolt which 
would render a subsequent mortgage of 
family property binding on his sons. The “ 
pious obligation rule makes the sons of a 
Hindu father liable for his debts when they 
have not been incurred for an illegul or 
immoral purpose. The important factor is 
the purpose for which the debt is incurred. 
Though the father may in abuse of his 
powers have executed a deed purporting to 
charge family property this will not make 
'he debt illegal or immoral. Two years after 
the judgment in 39 ALL. i .‘J7 J was delivered 
a Full Bench of five Judges of this Court. 


3 ;./' 1 7 > * ■' 1 I{ ; 1917 !’•«. bl: 39 I.C. 280: 39 AH. 

!' 7 : 11 I v'‘ 1 " ( ’ Snhu Ham Chaml 

J>mip SiiK'h. 
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Wallis C. J. presiding, considered its effect 
in 42 Mad. Til 4 and the conclusion arrived at 
was that the Privy Council did not intend 
to depart from what had upto then been 
accepted as the law and consequently held 
that a debt contracted by a Hindu father on 
the security of the joint family estate, pro- 
vided that it was not contracted for an ille¬ 
gal or immoral purpose, is an antecedent 
debt and will support a subsequent mortgage 
which will involve the sons’ shares in the 
property charged. 

Shortly after this decision bad been given 
a Bench of this Court in 43 Mad. 421 6 held 
that in a suit instituted against a Hindu 
father and his sons on a mortgage bond exe¬ 
cuted by the father alone the mortgagee 
was, notwithstanding that the mortgago was 
not binding on the sons, entitled to a con¬ 
ditional decree against the father personally 
and against the joint family property of 
himself and his undivided sons for the re¬ 
covery of the balance should the proceeds of 
sale of the father’s share of the mortgaged 
properties prove insufficient. In 40 ALL 95,° 
a Full Board of the Privy Council accepted 
this Court’s interpretation of 39 ALL. 437 3 
and there laid down the following proposi¬ 
tions of law : (l) The managing coparcener 
of a joint undivided estate cannot alienate or 
burden the estate qua manager except for 
purposes of necessity; but ( 2 ) if ho is the 
father and the reversioners are the sons he 
may, by incurring a debt, so long as it is 
not for an immoral purpose, lay the estate 
open to bo taken in execution proceeding 
ujon a decree for payment of that debt. 
(3) If he purports to burden the estate by 
mortgago, then unless that mortgago is to 
discharge an antecedent debt, it would not 
bind the estate. ( 4 ) Antecedent debt means 
antecedent in fact as well as in time, that is 
to say, that the debt must be truly indepen¬ 
dent and not part of the transaction im¬ 
peached. (5) Thero is no rule that this result 
is affected by the question whether the 
father, who contracted the debt or burdens 
the estate, is alive or dead. 

In view of the judgment of the Judicial 
Committee in 4a ALL. 95,° the dicta of Wal- 
lis C. J . in 44 Mad. 801' cannot bo accepted 

4. (’19) 0 A.I.R. 1919 Ma<j. 75 : 52 I.C. 525 : 42 
Mad. 711 : 37 M.L..T. 1GG (F.B.), Arnmughnm 
Chetti v. Muthu Koundan. 

5. (’20) 7 A.I.R. 1920 Mad 479 : 55 I. C. 320 : 43 
Mad. 421 : 38 M.L.J. 203, Kandaswaini Goundan 
v. Kuppu Moopnn. 

6. ( M 24) 11 A.Lit. 1924 P. C. 50 : 77 I. C. 689 : 46 
All. 95 : 51 I. A. 129 (P. C.). Brij Narain v. Man. 
gal Prasad. 


as correctly stating the law. Notwithstanding 
that in charging the family properties for * 
his own necessity the father has exceeded his 
powers the debt incurred by him is one 
which falls within the purview of the pious 
obligation rule and can be enforced against 
the sons to the extent of their interests in 
the family property. The Hindu law makes 
no difference between a mortgage and a sale 
in this connexion and therefore the fact that 
the father has abused his powers does not 
taint his obligation to the alienee to an 
extent which would justify the Court in 
holding that it is not vyavaharika. The ob¬ 
servations of Seshagiri Iyer J. in 44 Mad. SOI 2 
remain to be considered. Seshagiri Iyer J. / 
said in effect that the pious obligation rule 
only applies to debts of the father which 
were enforceable when the family was joint. 

He considered that the liability of the father 
to refund to the alienee the purchase price 
when an alienation of family property is set 
aside is a liability for unliquidated damages 
and not a debt, but even if it becomes a 
debt, it is not a debt on the date of the suit 
for partition. Seshagiri Iyer J. referred to 
his previous decision and distinguished it on 
the ground that in that case thero had been 
no severance of the joint family status. In 
my judgment this distinction is not suffici- 9 
ent and I find myself also unable to accept 
tho opinion which Seshagiri Iyer J. expres¬ 
sed with regard to the nature of the obliga¬ 
tions to which tho rule applies. 1 consider 
that the rule has a much wider applic¬ 
ation. 

In (1939) l M.L.J. 352, 7 my learned brother 
Krislmaswami Ayyangar examined with 
great care in the light thrown by the ancient 
texts, with which he is so well acquainted, 
tho nature of tho obligation of a Hindu son 
to discharge his father’s debts and his con¬ 
clusion was that tho rule is not confined to 
a debt known to the English common law, ; { 
but applies to other financial obligations in¬ 
curred by the father, unless of course incurred 
for illegal or immoral purposes. I respect¬ 
fully agroo with all that my learned brother 
said there. Ho was not however called upon 
to express an opinion on the question who- 
ther tho rule applies in the case where the 
father’s liability is contingent and tho con¬ 
tingency arises only after his death. That 
is tho position in the present case and thoro- 
foro it is necessary to carry the discussion 
somewhat further._ 

7. (’39) 2G A. I. R. 1939 Mad. 450 : 187 I.C. 735 : 

I.L.R. (1939) Mad. 422:(1939) 1 M.L.J. 352. Nacln- 
inuthu Goundan v. Ralasubranjania Goundan. 
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a When a father sells family property with¬ 
out the needs of the family requiring the 
transaction to be entered into ho becomes 
liable to return to the vendee a proi>ortionate 
part of the purchase consideration should 
the other coparceners insist, as they have 
the right to do, on the sale being set aside 
so far as they are concerned. On this event 
happening the vendee can compel the father 
to make the refund. The position then is 
that until the transaction is set aside at the 
instance of one or more of the other coparce- 
ncrs the father's liability is contingent, but 
when the event has happened the liability 
becomes a present one. The basis of the 
pious obligation rule is the benefit which 
will accrue to the soul of the father by the 
discharge of his earthly obligations. This 
being the case it is difficult to see what 
difference the nature of the father’s liability 
in the law can make, provided that it is a 
liability which the law recognises and is 
prepared to enforce in terms of money. 
When an unlawful sale of family property 
is set asido during the father’s lifetime the 
vendee has an enforceable claim against the 
father for the return of a proportionate part 
of the purchase consideration and, it seems 
to me that a liability of this nature must 
c come within the rule, if it is to be applied 
in accordance with the wording of the texts 
and the underlying idea. If the transaction 
is set aside after his death the vendee has a 
claim against his estate and the situation is 
the same. 


In 44 Mad. 801 ,- Scshagiri Iyer J., said 
that the father can hardly be expected to be 
rescued from the hell when the son is com¬ 
pelled, very much against his will and with 
imprecations in his mouth, by a decree of 
Umrt to make the payment. In 51 Mad. yci," 
outts-1 rotter C. J., described the rule as 
)* mg an illogical relic of antiquity unsuited 
, any mt a primitive society. Even if the 

iittUn 1 ! " f n lV *M- ,>y S< ‘ sl,a "in Iyer J.,of the 
is no! 'f 0 * l,ulu 80,1 is a t'lm one—it 

T , , <5Xpr ° S ' S an 0 P' n ion-1 cannot 

1 e if ♦ " ‘T nCe il " iU to the 

fathu it he son discharges a parental obli- 
gation with imprecations on his lips or with 
a sm.le on l„s face. What matters is pay. 

of tenths. I rotter C. J., is equally irrelevant 
"i v, '' u of 11,0 f '" t that tho rule still remains 
aj-idoof Hindu law and, as I had occasion 

8 ; 15 A.I.R. 1928 Mad. C‘.7 : 110 I.C. Ml 

i’ver v sT 1 720 W -“•). Subra.nania 

i >* r \. nubupalln Iy< r. 


to point out in (1941) 2 M.L.J. 311, 9 the Court 
is bound to apply it unless the Legislature ' 
steps in and alters the law. For the reasons 
indicated I consider that 31 M.L.J. 502 1 was 
rightly decided and that the observations in 
M Mad. 801-' which are in contlict should be 
disregarded. It follows that in my opinion 
the Courts below erred in dismissing the 
suit and I would remand the case to the 
trial Court for decision on the other issues. 
Learned counsel for the respondents has 
intimated that his clients claim to he entitled 
to a scaling down of the debt m accordance 
with the provisions of the Madras Agricultu- 
lists Relief Act. In the circumstances this 
claim should be made in the District Mun- ^ 
sif's Court. The appellant is entitled to his 
costs here and in tho Subordinate Judge's 
Court. The decree for costs passed against 
him by the trial Court should be set aside 
and a direction given that the costs of that 
Court should abide the result of the trial. 
Tho appellant is also entitled to the refund 
of court-fees paid on this appeal to the 
Subordinate Court and on his appeal to this 
Court. 

Happell J. —I agree and have nothing to 
add. 


•uiaiiiittSHaini nyyangar J_ While I 

concur with tho judgment just now pro. 
nounced by my Lord, I Lave considered it 
necessary, in view of the importance of the 
question at issue, to add a few w ords of my 
own by way of criticism of some of the opi¬ 
nions expressed in 44 Mad. SOI.- The actual 
decision reached in that case, on the facts 
such as they were, is not open to question, 
i 1 may say so with respect. In arriving at 
the conclusion, that the alienee is not enti¬ 
tled to relief in the very suit in which tho 
alienation is set aside, Wallis C. J., was only 
following, as ho himself stated, the practice 
of the Court according to which a condition 
for the refund of tho consideration is not 
ordinarily attached to the decree. Such a ' 
condition can properly he imposed where 
the alienation is justifiable in part, but not 
m whole, ns in such a case the alienee is 
obviously entitled to an equity, in respect of 
that part of the consideration which is found 
good. But where on account of ;l total 
absence either of necessity or antecedent 
<l«*l)t, tho father's sale is declared not bind, 
mg on the sons to any extent whatever tho 
alienee can claim no equity as the liability 
ot the sons to refund the consideration 

9. (’ll) 28 A.I.It. liUl M,ul. 772 : i:»7 I C 1'l‘T- 
1«.H1) 2 M.L.J. 311 (F.U.), Murali Molmna l o tdi 
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a independently of the sale successfully im¬ 
peached by them in the suit. It is in fact 
an extraneous obligation cast upon them by 
their personal law. On this ground it was 
that the learned Chief Justice came to the 
conclusion that the sons were entitled to 
relief in the nature of restitutio in inte. 
grunt unfettered by any condition for the 
refund of the purchase money. This was 
sufficient to dispose of the case and the 
further question whether the disappointed 
alienee has a remedy against the sons by 
recourse to a separate suit did not arise for 
determination. But tho Chief Justice went 
on to express tho opinion that the father’s 
b liability to refund tho consideration in the 
circumstances mentioned, does not consti¬ 
tute such a debt as the sons will be bound 
to discharge by reason of their pious obliga¬ 
tion. Support for this opinion was derived 
from the observations of the Privy Council 
in so all. 487, 3 in which Lord Shaw autho¬ 
ritatively defined an antecedent debt as 
meaning a debt antecedent in time and dis¬ 
sociated in fact from the alienation in ques¬ 
tion. The noble Lord proceeded, however, to 
explain the principle in language which 
literally taken would tend to displace a long 
current of Indian authority and upset num- 
r. berless titles to property. Ho observed that 
tho joint family estate cannot bo effectively 
sold or charged so as to bind tho sons except 
when it is made, 

in order to discharge an obligation not only antece¬ 
dently incurred but incurred wholly apart from 
the ownership of the joint estate or the. security 
afforded or supjioscd to he available for such joint 
estate. 

Tho words italicised suggest a qualification 
not therefore known to Hindu law (21 Mad. 
28*") and for sometime was understood ns 
laying down tho proposition that no mort¬ 
gage for ready money could over be an antece¬ 
dent debt the payment of which was capable 
d of supporting a dew and later mortgage. 

This qualification has since been declared 
untenable first by a Full Bench of this Court 
in 42 Mad. Til - * and later by a Full Board of 
of tho Privy Council in Hi ALL. 95® on tho 
ground that 'tho observations of Lord Shaw 
were in tho nature of obiter dicta, and not 
a decision on tho point. It. is in the passage 
thus commented on, there occur tho other 
observations referred to by Wallis (’. .1., 
which were obviously made for tho purposo 
of elucidating tho theory underlying tho 
doctrine since exploded as mentioned. Lord 

10. (’98) *21 Mnd. 28, Sami Ayyangar v. J'onmuii- 
innl. 


Shaw said that to permit a father to mort¬ 
gage tho family property for his own pur¬ 
poses would bo to enable him to sacrifice those 
very rights which ho was bound to conserve 
and that this would be “equivalent to sanc¬ 
tioning a plain, and it may be, a deliberate 
breach of trust." Broaches of trust are of 
course offences against morality and may 
even sound in crime; and it may well be that 
a. liability arising out of a breach of trust bears 
the taint of illegality or immorality. But oven 
apart from authority, it is difficult to accept 
the proposition, that an alienation by the 
father, when there was no necessity or 
antecedent debt, is a breach of trust in this 
sense. Legal expressions and legal concepts / 
lieculiar to one system of law do not always 
accurately fit into another system with a 
different origin and history and founded upon 
different theories. For instance the notion 
that the property of maths and similar reli¬ 
gious institutions is trust property and those 
charged with its administration aro trustees 
caught tho fancy of lawyers and held tho 
field for sometimo in this country until tho 
Privy Council sot aside this view in 14 Mad. 
R81 11 explaining away a previous decision of 
tho Board in 43 Cal. 707. 12 

If 1 may say so with respect, expressions 
such as “trust" and "breach of trust” aro 9 
strictly speaking out of placo in describing 
the position of a lather or manager in a 
joint Hindu family. Neither of them fills tho 
position of an agent with respect to tho 
family property in his charge, though it may 
be that some of his duties and functions may 
appear to be similar in character to those of 
trustees strictly so called : see 2G Mad. 544 13 
at p. 553. But it is necessary to boar in mind 
tho warning uttered moro than once before 
— the decision of tho Privy Council in 41 
Mad. G5G“ at p. GG3 is an instance in point— 
that it is a mistake to apply to such persons 
the strict rules of law applicable to trustees 
without necessary qualification. Neither a 
father nor a manager is in law accountable 
as a trustee. Neither of them is legally bound 
to keep or render accounts. Neither of them 
is under a duty to save, economise or invest 

11. (’22) 9 A.I.R. 1922 1\C. 123 : 05 l.C. 1G1 : 44 
Mnd. 831 : 18 I. A. 302 (l\ C.), Vidya Varuthi v. 
Hnlnswami Ayynr. 

12. <*1G) 3 A.I.R. 191G P.C. 250 : 33 l.C. 583 : 43 
Cal. 707 : 43 1. A. 73 <1*. C.). Ram Prnknsl. v. 
Anand I)a?. 

13. ('03) 2G Mad. 544 : 30 I. A. 220 : 13 M. L. 3. 

287, Annnmalni CliPtfi v. Murutfesam Chetti. 

14. (‘22) 9 A.I.R. 1922 I*. C. 71 : 01 I. C. 090 : 44 
Mnd. 030 : 18 I.A. 280 (P. C.). A. Perrnju v. bub- 
liaravad u. 
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a the funds of the family. They cannot be 

called upon to account for act? of negligence. 

In the distribution of the family income 

they are guided not by the quantum of the 

share of the individual members but bv 

• 

their actual needs as conceived by them. 
Such being their position, it will not bo in¬ 
correct to describe it as one far removed 
from those duties and restrictions which art- 
associated with trustees strictly so called. It 
is not perhaps necessary to labour tho point 
in view of the decision of the Board in n. 
ALL. 95 1 ’ a I read ly referred to, where their 
Lordships accepted after a critical examina¬ 
tion of Lord Shaw’s observations in the 
0 earlier case, the proposition that an indepen¬ 
dent debt contracted by a Hindu father on 
the security of the family property is still 
an antecedent debt sufficient to support a 
later mortgage of the sons’ share notwith¬ 
standing that the debt was incurred simul¬ 
taneously with tho execution of the prior 
mortgage. The theory of breach of trust 
must therefore ho held to have been laid to 
rest for good as otherwise the invalid charge 
created by the father on the family property, 
invalid for tho reason that there was a simul - 
taneous borrowing of ready money, could 
not have been held to have been a good 
c antecedent debt which was neither illegal nor 
immoral. There can be no doubt that the 
Privy Council held a debt to lie a good ante- 
cedent debt. It is impossible to mistake the 
meaning of tho illustration given by their 
Lordships at page 102 of tho report: 


l or after all, ii looked at straight in the fa. 
v»kat position ean be more anomalous than this, 
father who is manager, borrows a like sum from 
", ]S • To A he gives a mortgage on the fam 
tiiate containing a personal covenant. To B 
gives a simple acknowledgment of loan. B rues a 
get-, a decree; on this decree execution can folk 
an<l the estate can bo taken. A suing upon L 
mortgage cannot recover. It seems to havo been f. 
that if tbo debt for which a mortgage is given w 
' ‘ l , ny Prop* 1 / sente, antecedent, then it, so 

< X tl^T' r \ h | e ‘ lirect infringement of the P ri 
e £, l , ! . Cr manager could not burden l 

In fact and apart from tbo dicta to 
lound m no all. 137 6 no authority for tl 
pioposition can bo found either in the te\ 
or the decided eases. Lven in that case it 
to be observed that the Judicial Comm.tt 
were not dealing w ith the nature or inoidon 
of a father’s alienation for the purpose 
fixing tho character of his liability cons 
quent on tho alienation being set aside" 
tho instance of tho sons; much less for t 
purposoof determining the scope of the pio 
obligation of tho lattor. It would therefo 


be wrong, in my opinion, to rely on this 
decision in justification of the view that the e 
liability to relund is an immoral debt which 
tbo sons are not bound to discharge; and in 
toy opinion receives support by the decision 
of tins Court in 13 Wad. 121 . 6 What has 
always to be remembered in this connexion 
is that a father's debt even though incurred 
lor bis own personal purposes has still to be 
discharged by the sons, notwithstanding that 
it met no necessity or procured no benefit 
lor the joint family. It is therefore difficult 
to see how the lact that money was obtained 
for such purposes under a purported sale, so 
long as the object was neither illegal nor 
immoral can alter the character of the lialu. / 
lity or convert the resulting obligation into 
an avyavaharika debt. It is the purpose for 
w hich the money is obtained which deter¬ 
mines the character of the debt and not the 
means adopted which may vary. It follows 
Irom w hat has been said that the observations 
of the learned Chief Justice cannot bo taken 
to represent the correct rulo of law on the 
point in question. 

Scshagiri Iyer J. delivered a separate 
judgment though be concurred with the 
Chief Justice. He took the occasion for ex¬ 
pressing the view that the pious obligation 
of the son to discharge the debts of the father l} 
which were neither illegal nor immoral was 
in the nature of a moral precept which should 
never have been recognised by Courts of law 
and indeed he went tho length of wishing 
that the texts on the point had been consigned 
to the limbo of oblivion as, in bis opinion, 
they involved a theory incongruous with 
modern conditions. This, however, is an opi¬ 
nion which fow, 1 consider, will share. As 
long as tho joint family system lasts with 
its doctrine of survivorship and the recogni¬ 
tion of equal and co ordinate 1 rights in tho 
sons, so long it seems to me that the theory 
of pious obligation should be maintained in 
the interests of the; fair name of Hindu law, ,l 
and its title to take rank with civilizod 
systems of jurisprudence. May no in his well 
known treatise on Hindu Law (Mayno’s 
Hindu Law , tdn. p. 318) explains the* rule 
underlying tho principle thus : 

The notion ol :i religious as well as a civil obii<’n- 
tion to pay debts evidences (lie introduction^ 
Lralimaiiical theories into a Imv which was •pre¬ 
viously founded merely upon natural justice. The 
kindred theory that the soul of a deceased debtor 
' oulil not find rojiose till liis debts were discharged 
probably grow up still later. The religious thcoryof 
obligation could well co exist with the civil theory, 
as affording an additional sanction for a liability 
which was already recognised. Tho antiquity of the 
texts which state this religious theory shows that 
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it had sprung up before the family bonds were 
relaxed, by allowing the sons to possess a co-ordinate 
interest in the property and a right to restrain their 
father in his dealings with it. But even after this 
later development, natural equity and convenience 
would continue to attach a specially binding charac¬ 
ter to debts which were contracted by the official 
bead and representative of the family, while the 
religious obligation would assume greater promin¬ 
ence in proportion as the secular obligation was 
weakened. 

The italics are mine. The basis of the rule 
also fell to be explained by the Allahabad 
High Court in 55 ALL. 283, 15 where Iqbal 
Ahmed J., as he then was, made the following 
pertinent observations : 

So far as I can see, this rule was introduced as a 
sort of corrective to the rule that every male mem¬ 
ber of a joint Hindu family acquires an interest in 
the joint family property from the moment of his 
birth, and therefore no member of such family can 
predicate the extent of his share or can alienate the 
same. If by the mere fact of his birth the newly 
born son acquires an interest in the joint family 
property, and thus automatically reduces the extent 
of his father's interest in the same, it is but fair 
and just that he should shoulder along with the 
father the liabilities of the father. To make provi¬ 
sion for the payment of debts duo to a creditor far 
from being “unsuited to any but a primitive and 
patriarchal society" is in consonance with common 
honesty and is, I should think, the recognised 
practice of the civilized world. The liability im¬ 
posed on a son, to pay the just debts of his father 
is not a gratuitous obligation thrust on him by 
Hindu law but is a necessary corollary—if not a 
salutary counter-balancing proviso—to the principle 
that the son from the moment of his birth acquires, 
along with the father, an interest in joint family 
property. 

It appears to me that the statement of 
the law contained in the passages extracted 
above exhibit a truer perception of the funda¬ 
mentals of the doctrine and there would 
seem to be little reason either for those who 
are governed by tho Hindu law to feel 
ashamed of it or for the Courts which aro 
called upon to administer it to feel any 
compunction in enforcing it. I also regret to 
say that I find it difficult to follow tho 
dictum that a father can hardly be expected 
to bo rescued from hell when tho son is 
compelled very much against his will and 
with imprecations in his mouth by a decree 
of Court to make the payment. With reli¬ 
gious beliefs held or denied, tho Court has 
nothing to do. But evon under tho ancient 
texts, it is to bo remembered that the liability 
of tho son whether it had its origin in secular 
or religious considerations, was a rule of law 
and not a rulo of morality binding merely 
on tho conscience. However that may be, it 
is hard to appreciate tho nrgument ; for, 

15. (’33) 20 A.I.R. 1933 All. 235 : 149 I.C. 181:55 
All. 283 : 1933 A.L..I. 550, Lalta Prasad v. Gaja- 
dar Shukul. 


surely the redemption of the father cannot 
depend upon the state of mind of the son ‘ 
who pays the debt but on the fact of its dis¬ 
charge whatever the reason behind. 

The learned Judge has also expressed the 
veiw that the statement of the Judicial 
Committee in 39 ALL. 437 3 about the sale by 
the father amounting to a breach of trust 
deserved to be strictly enforced in which 
event, ho w r as of opinion that the decisions 
in 37 Mad. 458, 16 4 Pat. L. J. 653, 17 40 Bom. 
126 18 and 43 Bom. 612 10 would stand in need 
of review as they tried to put a strained con¬ 
struction on the rule of pious obligation. 
Here again, there is need for caution and a 
wholesale denunciation is, if I may say so ? 
with respect, scarcely warranted. If the 
theory that a sale by the father even when 
made for no justifiable purpose is a breach 
of trust is negatived, as I think it should be, 
the learned Judge’s criticism of these cases, 
even if sound, would bo found to bo of little 
weight in advancing the argument. But it 
may be pointed out that the cases decided 
by this Court bearing on tho question whe¬ 
ther a son is liable for the debt of the father 
connected with a breach of trust have been 
recently considered by this Court in ( 1910 ) 2 
M. L. J. 179 20 in the light of the decision of 
the Privy Council in 5G ALL. 548 21 and my <3 
Lord the Chief Justice has, if I may say so 
with respect, clearly stated the principle in 
the following words: 

This Court hns always hold that whore a father 
has fully received money the fact that ho mis¬ 
appropriates it later will not change the character 
of the debt and the son is liable under the pious 
obligation rule. Where a person receives money on 
behalf of nnother a civil liability immediately 
arises and tho fact that tho person who has recei¬ 
ved it fails in his duty to pay it over to the person 
entitled to it does not alter tho civil character of 
tho debt. 

The question which arises in this class of 
cases is whether a liability of the father 

16. (’l l) 1 A.I.R. 1914 Mad. 654 : 14 I. C. 705: 37 h 
Mad. 458 : 23 M. L. J. 61, Vcnugopal Naidu v. 
liamanathan Chotty. 

17. ('20) 7 A.I.R. 1920 Pat. 708 : 52 I. C. 731 : 4 
Pat. L. .1. 653 : 1 P. L. T. 133, Hanumat Mali ton 
v. Sonadhari Singh. 

18. ('15) 2 A I. R. 1915 Bom. 280 : 31 I. C. 301 : 

40 Bom. 126 : 17 Bom. L. R. 955, Rnnmkrishna 
Trimbnk v. Naraynn. 

19. ('18) 5 A.I.R. 1918 Bom. 13 : 51 I. C. 612 : 43 
Bom. 612: 21 Bom. L.R. 435, Hanmnnt Kashinath 
v. Ganesh Annaji. 

20. (*10) 27 A.I.R. 1940 Mad 828 : 191 I. C. 75 > : 

I. L. R. (1941) Mad. 27 : (1940) 2 M. L. J. 179, 
Annnda ltao v. President, Co-operative Credit 
Society, Pedatadepalli. 

21. (’34) 21 A.I.R. 1934 P. C. 238 : 151 I. C. 33 : 

56 All. 548 : 61 1. A. 350 (P.C.), Toshanpul Singh 
v. District Judge of Agra. 
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a having its origin in a criminal act of his 
gives rise to a debt falling w ithin the pious 
obligation rule, and the answer clearly is 
that it does not. It is certainly not a crime 
or anything akin to it for a father to raise 
money for his personal needs by selling 
family property. The restraint on his powers 
in this behalf is merely designed to provide 
some measure of check, albeit temporary in 
character. 

A close examination of the judgment of 
Soshagiri Iyer J. reveals that it is based 
upon two grounds, namely, (l) that the 
claim of the disappointed purchaser for a 
b re ^ nnt * °f the consideration on the sale in 
his favour being set aside at the instance of 
the sons is really in the nature of a claim 
for damages against the father which does 
not materialise into a debt until the sale 
is set aside; (- 2 ) that if on that date the 
father was already dead or a division in 
status had been established between him and 
his sons, the latter would not in either event 
bo liable. 

With respect to the first ground, I have 
little to add to what has fallen from my 
Lord the Chief Justice. As regard the second 
ground I may perhaps add that the law on 
the point which was involved in a certain 
c amount of doubt has since been elucidated 
by the Full Bench decision in 51 Mad. 3 G 1 ° 
which has firmly established the liability 
of the sons after partition for a debt of the 
father incurred before it. After this decision 
the only point which may require considera- 
tion is whether the obligation is one which 
has been incurred by the father before parti- 
tion, and whether it is tainted by illegality 
or immorality. His subsequent death would 
make no difference; neither would a sub- 
sequent severance of status. I respectfully 
agree woth my Lord in holding that tin* 
liability of the father, contingent though it 

d 13 Stl l 1 nh 1 t, ‘‘ nt in th( -‘ sale itself, and 

H "r W * 1 ' ab,llty C0,nin S »nto existence 
for the first time when the sale is set aside. 

Ol the decisions referred to by Soshagiri 

■ d * ;$ MT* <0f 11 the case in y 

hnvn nn 7 W loun<l 0,1 examination to 

n , rC M° rt ‘ nC,: to tbe question of the 

liability of the sons for a doht of the father 
after partition. 22 Mud. 51‘r 3 has been inter- 
preted in the bull Bench decision in 51 
Mud. :im and bold not to affect the princi 
pie laid down in it. The actual decision in 

22 . r«(i) Mad. Ins, Sivaganga Zumindar ~~s 

tiiKshinmni. 

23. C99) 22 Mad. .',19: «J M.L.J. 127 Krishna 

Konuu v. liamaswami Iyer. 
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35 M.L.J. 45l‘* goes no further than that in 
tbe suit by the sons for the recovery of their 
share in the joint family property sold by 
their father for purposes not binding on the 
family, the purchaser is not entitled to any 
charge on the sons’ share for any portion of 
the consideration paid by him. It expressly 
left open the question whether or not be 
was entitled to sue tbe father and the sons 
by a separate suit for the refund of tbe 
consideration which had failed. Tbe learned 
Judge's judgment in 31 M.L.J. 502 1 is clearly 
in point, and there the Court held that the 
debt of the father arose when he made the 
invalid sale and that it made no difference 
to the liability of the sons that the pur- / 
chaser's claim was in the nature of unli- 
quidated damages against the father. The 
position here taken is, if 1 may say so with 
respect, quite correct, only wo must under¬ 
stand the word 'debt' used in this decision 
as well as in the case in 35 M.L.J. 151 in 
the wider sense in which the word “rina" 
is used in Hindu law. For the reasons ex¬ 
plained [ am of opinion that the view of 
Soshagiri Iyer J., that the death of the 
father or the disruption of the joint family 
before the sale is set aside, would deprive 
the purchaser of his remedies as against the 
80,13 cannot be supported either on principle g 
or authority. I may add that for an obliga¬ 
tion of tbe father to he enforceable against 
the sons, it does not require to ho converted 
into a decree in the first instance. 

_ c -K.R./r .K. _ Case remanded. 

24. (’10) fi A.I.It. 1919 Mad. 77G: 47 I.C. 192: 35 
M. L. J. 451, Kottayya v. Durgayya. 
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SPECIAL BENCH 

Leach C. J., Wadsworth and 
Patanjali Sastri JJ. 

Commissioner of Incomc-tax, Madras 

I’ctit i oner h 

v. 

Maharajah of Pilhnpuram — Respondent. 

0 *'• No- 31 of 1941, Decided on 15th September 
1941; reference by Commissioner of Income-tax 
Madras. ' * 

Income-tax Act (1922, as amended by Act 7 of 
1939), S. 16(1) (c) -Settlement in favour of 
daughter prior to amendment revocable — In¬ 
come of 1938-39 can be deemed as income from 
revocable transfers within S. 16 (1) (c). 

It is the law in force at the time of assessment 
which governs the assessment and not the law as it 
was during the year in which (he income was 
earned : 1*11)28 A.I.K. 1941 l>at. 59 (S.R.), „ n . 

Hence the income of the year 1938-39 derived 
from the a sets comprised in ihe revocable instru- 
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ments of trust and settlements executed by the 
a assessee in favour of his daughters before the com- 
mencement of the Income-tax Act, 7 of 1930 can be 
deemed to bo income of the assessee under revocable 
transfers of the assets as contemplated by cl. (c) of 
sub-s. (II of S. 1C as amended by the Income-tax 
Amendment Act, 7 of 1939. (P 192c, h] 

K. V . Scsha Ayyangar — for Petitioner. 

Ch. Raghava Rao — for ltespondent. 

Leach C. J. —By four deeds, all dated 5th 
April 1933 and referred to in these proceedings 
as “deeds of trust and settlement” the as. 
sessee settled immovable properties on each 
of his four daughters. The properties were 
to be held by the assessee as trustee during 
his lifetime. The deeds also provided that 
b after his death his eldest son was to be the 
trustee. The assessee reserved to himself 
powers to revoke the settlements or to make 
fresh dispositions just as he deemed lit. In 
view of the provisions of s. 1 G (l) (c), Income- 
tax Act, a clause which was inserted by the 
Amendment Act of 1939, the Income-tax 
Officer held that the assesseo was liable to bo 
taxed in respect of the income received by 
his daughters from the settled properties 
during the year of account (193S-39). The 
assessee objected. He contended that tho 
Income-tax Officer was wrong in giving what 
ho called retrospective effect to tho latter 
c part of s. 1G (l) (c). Accordingly ho apj>ealed 
to the Assistant Commissioner who con¬ 
curred in the orderof tho Income-tax Officer. 
On tho application of the assessee tho Com¬ 
missioner of Income-tax has referred to this 
Court under tho provisions of s. GG ( 2 ) the 
following question: 

Whether the income of the year 1938-39 derived 
from tho assets comprised in the revocable instru¬ 
ments of trust and settlement executed by the peti¬ 
tioner in favour of his four daughters on 5th April 
1933, i.o., before tho commencement of the Income- 
tax Act 7 of 1939 can be deemed to bo income of the 
petitioner under revocable transfers of assets as 
contemplated by cl. (c) of sub s. (1) of S. 1G, Income- 
tax Act, 11 of 1922, ns amended by the Income-tax 
j Amendment Act, 7 of 1939. 

In referring this question tho Commis¬ 
sioner has given reasons for supporting the 
order of the Income-tax Officer and wo ngreo 
with him. Section 1 G (l) (c) says: 

All income arising to any person by virtue of a 
settlement or disposition whether revocable or not, 
and whether effected before or after the commence¬ 
ment of the Income-tax (Amendment) Act, 1939, 
from assets remaining the property of the settlor or 
disponer, shall 1 k> deemed to be income of the settlor 
or disponer and all income arising to any person by 
virtue of a revocable transfer of assets shall be 
deemed to bo income of (bo transferor. 

It is admitted, as it must bo, that tho 
deeds executed by tho assesseo operate to 
transfer the assets, and being revocable, the 


income arising from the lands transferred 
must from 1st April 1939 be deemed to be the * 
income of the assesseo. But it is said that 
tho income which the Income-tax Officer 
proposed to tax in respect of the year 1939-40 
was income which had accrued before tho 
passing of tho Amendment Act and that this 
makes all the difference. The learned advo¬ 
cate for the assessee has laid stress on the 
fact that with regard to tho deeds falling 
within the first part of tho clause quoted tho 
Legislature has been careful to state that the 
provision shall have effect whether the deed 
was executed before or after the commence¬ 
ment of the Amendment Act. The fact that 
there are no words to this effect in the latter / 
part of tho clauso indicates, he says, that tho 
Legislature did not intend income arising 
from properties which are comprised in revo¬ 
cable transfers to be taxed until the amend¬ 
ing Act had been in force sufficiently long to 
cover the year of account. 

This argument ignores the plain wording 
of the clauso and tho scheme of tho Income- 
tax Act. When there is income accruing to a 
person by virtue of a revocable transfer of 
assets that income is to be deemed the inconto 
of the transferor. When the Income-tax 
Officer made tho assessment in this case tbo 
amending Act had come into force. Tho 
Income-tax Act says that an assessee shall 
pay tho tax in respect of tho assessment year 
based on the incomo received by him in the 
previous year. Tho assessee’s incomo which 
the Income-tax Officer had to assess for the 
year 1939-40 included the incomo received 
from tho properties which wero covered by 
these revocable deeds of transfer. Tho incomo 
had actually been received by the daughters, 
but as the result of the amending Act that 
incomo must bo deemed to be tbo incomo of 
tboir fathor. Therefore wo agree with tho 
Commissioner of Income-tax in his opinion 
that it is tho law in force at tho time of 
assessment which govorns tbo assessment in 1 
this caso and not the law as it was during 
tho year in which the incomo was earned. 
Tho same opinion has been expressed by tho 
Patna High Court: see 9 I. T. R. 137.* For 
tho reasons given wo answer tho referonco in 
the affirmative. Tho Commissioner of Income- 
tax is ontitled to his cost-', which wo fix at 


250. 

R.K./R.K. Answer in affirmative. 

41) 28 A.I.R. 1941 Pat. 59 : 192 I. p. 204^: 20 
. 202 : 21 P. L. T. 109G : (1941) 9 l.T.R. 137 
), H. P. Rnncrjce v. Commissioner of Income- 
, B. <fc O. 
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Patanjali Sastri J. 

Yella Venkatramayya — Appellant 

v. 

Yella Seshayya and others — 

Respondents. 

Second Appeal No. 90G of 1938, Decided on 3rd 
October 1941, against decree of Sub-Judge, Guntur, 
in A. S. No. 94 of 1937. 

(a) Hindu law — Reconversion — Sudras — 
Hindu convert to Christianity coming back to 
Hinduism—Expiatory ceremonies. 

Among Sudras, no formal expiatory ceremonies 
are necessary when a Hindu convert to Christianity 
comes back to Hinduism unless such ceremonies 
are enjoined by tho practice of the community in 
question : (’40) 27 A.I.R. 1940 Mad. 513, Rel. on. 

U‘ 1943,h] 

(b) Hindu law — Conversion — Hindu father 
and minor son becoming Christians _ Recon¬ 
version to Hinduism does not ipso facto bring 
about coparcenary relationship. 

The conversion of a Hindu father and his minor 
son to Christianity effects a dissolution of the family 
tie and their reconversion to Hinduism does not 
ipso facto bring about coparcenary relationship in 
the absence of subsequent act or transaction point¬ 
ing to a rounion : (’28) 15 A. I. R. 1928 Mad. 1064 
Distmg.; (’19) 6 A.I.R. 1919 Mad. 988, Ref. 

[P 195/i] 

(c) Transfer of Property Act (1882), S. 41 _ 
Applicability. 

Section 41 does not apply to court sales : (’27) 14 
A.I.R. 1927 Bom. 368, Rel. on. [p lQGcfJ 

(d) Estoppel—When arises. 

No estoppel can arise when no representation is 
shown to have been made and acted upon. 

. . [P 196e] 

.• uV.. Hlndu ,aw ~Alienation — Father — Son’s 
liabUity — Sale in execution against father — 
Whether son'6 interest also passes. 

Jh° question whether a son’s interest in family 
L?J? y . a ! 80 pa93es at a sale hcld execution pro. 

n ed 2i‘ ken T in9t the ,ather alone depends not 
” B ° ch Proceedings arise out of a decree 

of a civil Court or an award by the Registrar under 

o Act but on consideration 

of Hindu law. [I* 196/.yJ 

v. Rangachari — tor Appellant. 
d K. Kotayya — for Respondents. 

— f appeal raises questions 

o s°ino importance as to the status of tho 
members of a Hindu family, who having 
been converted to Christianity are subse 
quently reconverted to thoir old faith. The 
appellant is tho son of respondent l and ho 
sued for partition of his half share in the 
family properties, claiming that a mortgage 
executed by respondent 1 in favour of res- 
pondent 3 and a court sale in favour of res- 
pondent5 in execution proceedings instituted 
against respondent l are not binding on his 
share in the properties. The Court below 
ias upheld both tho transactions in their 

M/ '2.j & oQ 


entirety and this appeal has been preferred 
challenging the correctness of that decision. * 
The facts material for the decision of this 
appeal may be briefly stated. The appellant 
was born on 1 st July 1914. In 1917 , respon¬ 
dent l and liis wife became converts to Chris¬ 
tianity and tho appellant was also baptised 
in the same year. In 1930 while the appellant 
was still a minor, respondent l executed the 
mortgage Ex. X which is one of tho trans¬ 
actions now impeached in favour of respou- 
dent 3 for Rs. 7000 for discharging antecedent 
debts due to third parties. The mortgage 
was assigned to respondent 4 in March 1932 
and it is admitted that only a sum of about 
Rs. 340 remains payable under it, Respon. / 
dent l also borrowed Rs. 800 in November 
1930 from the local Co-operative Society, 
respondent 2 heroin, for discharging a debt 
duo to another creditor. As this sum was 
not duly repaid the society brought claim 
No. 1793 of 1932 before the Registrar of Co¬ 
operative Societies and obtained an award 
which under the rules framed under tho 
Co-operative Societies Act, 1912, was execut¬ 
able in the civil Courts as if it were a decree 
of the Court. In such execution proceedings 
items l to 7 and 9 of the plaint A schedule 
were brought to sale and purchased by res. 
pondent 5 on 2ist January 1935 for Rs. 2000 g 
subject to the mortgage already referred to 
which covered all the a schedule properties. 

Now, the appellant's contention is that 
the conversion of his family resulted in a 
severance of the coparcenary status, that 
debts incurred by his father after such con¬ 
version could not bind tho appellant or his 
share in the properties which were all admit- 
tedlj ancestral and that neither the mortgage 
nor the court sale referred to above could 
affect the appellant’s interests in the pro¬ 
perties. On tho other hand, tho alienees con¬ 
tended that the appellant’s family had all 
along been behaving as if they were Hindus 
of the Kamma caste and wore treated as such h 
by other Hindus of the same community in 
the village, that in such circumstances even 
if the apjiollant and his father had at one 
time become Christians, they must be deemed 
to liavo been reconverted to Hinduism and 
that, in any case, tho appellant having held 
himself out to be an undivided son of res¬ 
pondent l and a member of a joint Hindu 

family, was estopped from pleading tho con¬ 
trary. 

Tho trial Court held that notwithstanding 
their conversion to Christianity in 1917 . the 
conduct of the parties showed that they 
must have soon forsaken their now religion 
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a and gone back to their old faith, and that 
even if they continued to be Christiana 
throughout, they must be taken to have 
elected to abide by the Hindu law notwith¬ 
standing their conversion to Christianity. In 
view of these findings, it upheld the validity 
of both the transactions applying the rules 
of Hindu law. In the lower appellate Court, 
it was urged for the appellant that it was 
not open to the trial Court to find that the 
appellant and his father had been recon¬ 
verted to Hinduism as no specific issue was 
raised on the point, that on the footing that 
the parties remained Christians, no copar- 
■ cenary as known to the Hindu law could 
b exist between the appellant and his father 
as they were governed in matters of testa¬ 
mentary and intestate succession by the 
Succession Act, and that therefore respon¬ 
dent 1 had no power to bind the interests of 
the appellant in the common properties by 
his borrowing or alienation. The learned 
Subordinate Judge was of opinion that the 
question of reconversion to Hinduism was 
immaterial as the trial Court had held that 
even if the parties continued to bo Christians, 
they must be taken to have elected to be 
governed by the Hindu law and he agreed 
with that finding. He thought that there 
c was nothing in tho Succession Act to pre¬ 
clude persons who have been converted to 
Christianity being still governed by the 
Hindu law. He accordingly dismissed tho 
appeal subject to a small modification as to 
which no question now arises. 

Mr. Rangachari, the learned counsel for 
the appellant, did not attack the finding of 
the lower Courts that having regard to the 
long course of unequivocal conduct, the 
parties must bo taken to have adopted tho 
Hindu law even after their conversion to 
Christianity ; but he urged that it was not 
legally possible for them, after tho passing 
of the Succession Act, to hold property in 
coparcenary with tho incident of survivor, 
ship, that tho appellant and his father held 
tho properties only ns tenants.in-common 
and that the principle that a sale of family 
properties in execution of a decree obtained 
against a Hindu father for a debt which is 
neither illegal nor immoral passes the in¬ 
terests of his undivided son also could not be 
invoked by the auction purchaser as that 
principle is founded on the existence of co- 
parcenary relationship. Nor was it possible, 
he submitted, for the same reason for res¬ 
pondent l to mortgage the properties so as 
to affect the appellant's interest. On tho 
other hand, the respondent while maintain¬ 


ing that the view taken by the lower appel¬ 
late Court was correct, submitted that it was c 
unnecessary to consider the bearing of the 
provisions of the Succession Act, on the 
status of the parties subsequent to their 
conversion to Christianity as the evidence 
in the case unmistakably showed that the 
family had re-entered their old faith long 
before respondent l executed the mortgage 
and incurred the debt which resulted in the 
court sale. He urged that the case should be 
dealt with on the footing that the family had 
been reconverted to Hinduism before the 
impeached transactions took place and in- 
vited this Court in exercise of its powers 
under s. 103, Civil P. C., to determine this f 
question as it has not been determined by 
the lower appellate Court. It is true that as 
already observed, no specific issue was raised 
on this point in the trial Court although re¬ 
conversion was expressly relied on in para.G 
of the written statements as one of the 
grounds on which the validity of the trans¬ 
actions in so far as they affected the appel¬ 
lant’s share in the properties was sought to 
bo sustained. But issue 4 which expressly 
refers to tho reasons stated in para. G of the 
written statements raises the question with 
sufficient clearness and it is also clear that 
the parties went to trial fully aware that g 
this was one of tho questions for determina¬ 
tion as evidence has been adduced on the 
point on both sides without any objection 
on the ground that no specific issue was 
framed. In these circumstances, I see no 
force in tho complaint that tho question of 
reconversion was not properly made the 
subject of enquiry in the trial Court and as 
the evidence on record is sufficient, this 
Court can determine the question. 

It has been held by this Court that among 
Sudras, no formal expiatory ceremonies are 
necessary when a Hindu convert to Chris¬ 
tianity comes back to Hinduism unless such 
ceremonies aro enjoined by the practice of h 
the community in question : sc£ I.L.B. (1940) 

Mad. G53 1 where earlier cases to the same 
effect are also referred to. There is no 
suggestion hero that any particular expiatory 
ceremonies aro observed on such occasions 
in the Kamma community to which tho 
parties belong. In the present case, whatever 
might have been tho position prior to 1923, 
the appellant admitted in hisovidenco that he 
was married in that year when lie was only 
14 years old to a girl belonging to a Hindu 

1. (’40) 27 A.I.R. 1910 Mnd 513 : 190 I.C 668 : 

I.L.ff. (1940) Mad 653 : (19-10) 1 M.L.J. 800, 

Din gnprfisuda Rao v. Sudnrasanaswami. 


1942 


Venkatramayya v. Seshayya (Patanjali Sastri J .) Madras 195 


a family and that the marriage was conducted 
according to Hindu rites, a Brahmin priest 
officiating at the ceremony. Ho further 
admitted that three of his sisters who had 
been married so far were all married to 
Hindus according to Hindu rites and were 
living with their husbands as Hindus. All 
these marriages took place before 1933. He 
also said : 

The other Kammas in the village would be invit¬ 
ing us for feasts and we would be dining with 
them. For some days in the beginning the other 
caste people were not inviting' us. All Hindu 
Kammas have been coining to our house for dinner 
parties. 

Exhibit 0 is a sale deed executed by the 
b appellant and his father in September 1932 
in which the appellant is described as the 
undivided son of his father and both are said 
to be Kammas. Exhibits 3 and l are similar 
documents executed in July 1933 with similar 
recitals. It is unnecessary to refer in detail to 
the oral evidence of the plaintiff’s witnesses 
which has been considered by the learned 
District Munsif in para, 5 of his judgment. 
I entirely agree with his appreciation of the 
evidence, and I have no hesitation in holding, 
with him, that the appellant and his father- 
reverted to their old faith some time before 
1928 and were Hindus at all times material 
c for the purposes of this case. In this view, 
it becomes unnecessary to consider what the 
position would be on the footing that the 
appellant and his father remained Christians 
but continued to be governed by the rules 
and customs of the Hindu law. 

The question next arises as to the legal 
effect of tho reconversion as regards the 
status of the parties in relation to tho proper, 
ties held by them which were all admittedly 
ancestral. It was argued by Mr. Rangachari 
for tho appellant that when defendant l 
became a convert to Christianity, there was a 
dissolution of the family tie and a severance 
of the coparcenary according to tho decision 
of tho 1 nvy Council in 9 M.i.A. 195- and that 
this position was in no way altered by his 
reconversion to Hinduism. The coparcenary 
having once been severed could not, it was 
said, be revived except by a reunion, and as 
reunion could result only from an agreement 
amongst tho parties and as the appellant was 
still a minor when respondent l executed 
the mortgage and incurred tho debt which 
ultimately led to the court sale, respon¬ 
dent l notwithstanding the reconversion, had 
no power to bind by his borrowing tho ap¬ 
pellant's sliaro in the properties. Mr. Ranga. 

2 ; 63)9 M.I.A. 195 : 1 W.lt. 1 : 2 Sar. 10 : 

J outlier 501 *r.C.), A Ira bum v. Abraham. 


chari further pointed out that no case of re. 
union between the appellant and his father a 
was put forward by the respondents in their 
written statements and no issue was framed 
raising the question. In these circumstances, 
it was urged that it was not open to the res. 
pendents now to rely upon any reunion as 
the basis of coparcenary relationship between 
the appellant and his father. 

Mr. Kottaya for tho respondents, however, 
contended that no agreement to reunite 
was necessary to bring about a coparcenary 
between defendant l and his son after the 
reconversion and that just as a Hindu father 
could by his unilateral act bring about a 
severance of the coparcenary between him- / 
self and his minor son, so could he by an 
act of his own volition such as reconversion 
restore the coparcenary relationship. This 
argument, however, overlooks the position 
of defendant 1 at the time of the reconver¬ 
sion. It is no doubt true as between a Hindu 
father and his minor son, the former could 
by his unilateral act effect a division in 
status. But could a Hindu father by his own 
volition bring about a reunion between him¬ 
self and his minor son ? No case actually 
deciding this point has been brought to my 
notice. Mr. Kotayya referred to the decision 
of Venkatasubba Rao J. in 55 M.L.J. 132 s g 
w-here that learned Judge has expressed the 
view- that there is nothing inherently illogi¬ 
cal in the father possessing the power of con¬ 
verting his son s status of a separated member 
into that of a reunited member. The case 
was ono where there was no question of re¬ 
union between a father and his son, but the 
question was whether a father in reuniting 
with his brother could by his act carry his 
own undivided minor sons into the reunited 
family. In 1918 M.W.N. 6S0‘ this Court held 
that there could be no question of rounion 
with minors. Assuming however, that a 
Hindu father has such a power, it can have 
no application here as defendant l was not 
a Hindu when he reverted to his old reli¬ 
gion. I am therefore unable to agree that 
the reconversion of respondent l ipso facto 
brought about coparcenary relationship be. 
tween himself and the appellant. No subse¬ 
quent actor transaction pointing to a reunion 
with tho appellant during the latter’s mi no. 
rity was relied on. 




' J j 
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3. T2H) 15 A.I.R. 1926 Mad. 10G1 : 112 I.C. 184 • 
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pellanfc, should, at any rate, be deemed to 
° have become reunited with his father after 
he attained majority in July 1932 as shown 
by Exs. G, 3 and l and that as respondent 5 
purchased the properties in January 1935 
after such reunion, the appellant’s share in 
the properties must also be deemed to have 
passed under the sale. These documents 
already referred to in another connection no 
doubt refer to the appellant as the undivided 
son of respondent 1 but they were executed 
so soon — Ex. 6 about three months and 
Exs. 3 and 1 about a year—after the appel¬ 
lant became a major, that it would, in my 
opinion, be unsafe to conclude from these 
b documents alone that the appellant knowing 
that he was separate in status from his 
father, intended to agree to reunite with 
him so as to form a joint family. On the 
other hand Ex. 5 executed on the next day 
after Ex. G, and Ex. 2 executed five days after 
Exs. 3 and l refer to the appellant merely 
as the son of defendant l which rather shows 
that the parties did not attach much signi¬ 
ficance to these descriptions. It must also be 
remembered in this connection that no re¬ 
union between the appellant and his father 
was specifically pleaded and no issue was 
framed on the point ; nor have the Courts 
c below considered tho question and expressed 
any opinion thereon. In these circumstances, 
I am not prepared to agree with Mr. Kotay. 
ya’s contention that the appellant has been 
shown to have become reunited with defen. 
dant 1 after ho attained majority and before 
tho properties were brought to sale in court 
auction in January 1935. It follows that tho 
appellant’s share of the properties sold can¬ 
not bo held to be bound by tho court sale to 
respondent 5. 

Mr. Kotayya next argued on tho strength 
of tho threo documents referred to above 
that tho appellant having held himself out 
^ to bo an undivided son of defendant l must 
be held to be estopped from now contending 
that ho was not joint in status with his 
father and that his share was not bound by 
tho court sale. The principle of s. 41, T. P. 
Act, was invoked in support of this argument 
and tho decision of this Court in 81 I.C. 494 5 
was cited to show that it applies to court 
sales also. I find it difficult to appreciate this 
argument. Assuming that S. 41 or the prin- 
ciple underlying it applies to court sales 
(as to which however sec 29 Bom.L.II. 471°) 

5. (’17) 1 A.I.R. 1917 Mud. 885 : 34 I.C. 491, N. 

Kummali v. Pftramboli Knndi. 

6. (’27) 14 A.I.R. 1927 Bom. 3C8 ; 102 I.C. Cl : 29 

Bom.L.R. 471, Vamnn I'andu v. Tiknram Dagdu. 


there is no question here of the appellant 
having placed any property belonging to him * 
in the ostensible ownership of respondent l. 
Nor is there any evidence to show that res¬ 
pondent 5 when he purchased the properties 
in court sale was aware that the appellant 
was represented to be an undivided son in 
Exs.G, 3 and landaoted on the faith of such 
representation. No estoppel can arise when no 
representation is shown to have been made 
and acted upon. The appellant also raised an 
alternative contention. The court sale to 
respondent 5 having taken place in pursu¬ 
ance of an award made by the Registrar of 
Co-operative Societies, tho appellant’s share 
in the properties could not be deemed to f 
have been affected by such sale, as the ap¬ 
pellant was not a member of tho society which 
advanced the loan to respondent l. It is not, 
however, disputed that an award made by 
tho Registrar can be executed as if it was a 
decree passed by a civil Court and that in 
fact tho properties in question wore sold by 
a civil Court in execution of the award ob. 
tained by respondent 2 . Whether a son's 
interest in family property also passes at a 
salo held in execution proceeding taken 
against the father alone depends not on whe¬ 
ther such proceedings arise out of a decree 
of a civil Court but on consideration of Hindu 9 
law. I see no substanco in this contention 
and I have no hesitation in rejecting it. 

Tho appeal however succeeds on tho other 
grounds indicated above and the preliminary 
decree passed by tho Courts below will bo 
modified by deleting tho words “subject to 
tho mortgage Ex. X” and including items 1 
to 7 and 9 also of the A schedulo among tho 
properties of which partition has boon de¬ 
creed. The appellant will bo entitled to 
mesno profits in respect of these properties 
from tho date of suit and tho amount due to 
tho appellant will bo ascertained and pro¬ 
vided for by tho trial Court. Tho appellant h 
will got his costs in all tho Courts from res- 
pondents 2 to 5 who contested tho appeal. 
Leave granted. 

c.r.k./g.n. Appeal allowed. 
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IIORWILL J. 

Public Prosecutor — Appellant 

v. 

Krishnaswami for Sundaram A-tycngar 

— ylcc?<Si.vZ — Respondent. 

Criminal AppcalNo.415 of 11)41. Decide<l on 15th 
October 1941, against acquittal by City rir. t Cmsa 
Magistrate, Madura, in C. A. No. 15 of 1941. 
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Motor Vehicles Act (1939), Ss. 3(1), 11 (3) 
® and 112 — Term of licence expired — Person 
driving car without renewing licence is guilty 
under S. 112 — Subsequent renewal does not 

date back to date of expiry of old licence_ 

Construction of S. 11 (3). 

A person driving a motor vehicle after the expiry 
of the term of his licence without renewing the 
same contravenes the provisions of S. 3(1) and is 
guilty under S. 112. The subsequent renewal of the 
licence does not date back to the date of the expiry 
of tho old licence so ns to have the eOect of cancell. 
iDg the offence committed under S. 3 (1). [P 197(7, >0 

Section 11 (3) deals only with the amount to be 
paid for a renewal of a licence and merely states 
that the fee for the renewal of a licence, if the ap¬ 
plication is made previous to or within 15 dnys 
subsequent to the date of the expiration of the 
b licence shall be three rupees; if after that date, five 
rupees. Therefore it is incorrect to say that S. 11 
(3) gives 15 days of grace within which period it is 
unnecessary to apply for a licence. (P 197e] 

Appellant in person. 

K. V. Sesha Ayyangar and N. S. Mani — 

for Respondent. 

Judgment. — The accused’s licence for 
driving a car expired on 10th December 1940. 
On 12th December 1940 an unfortunate acci- 
dent occurred in which the accused ran over 
and killed a child. He at once applied for a 
renewal of his licence, which was granted. 
He was subsequently prosecuted for driving 
without a licence and was convicted by the 
c Sub.Magistrate, Madura Town, because on 
the date on which the accident occurred he 
had no effective licence. The matter was 
taken in appeal to the first class Magistrate 
of Madura, who set aside the conviction and 
acquitted the accused on the ground that 
the subsequent renewal dated back to 10 th 
December 1910 and that the accused must 

1 * have had an effective 

licence on 12th December 1940. 

As the licence of the accused expired on 
10 th December 1940 and he had no licence on 
12th December 1940, he contravened the pro- 
visions of s. 3 (l) of Act 4 of 1939, which says 
d that no person shall drive a motor vehicle 
without an ellective licence. It is difficult to 
see how anything that the accused did after 
that date can cancel the offence committed 
before he obtained a renewal. Section n is 
however said to have that remarkable effect. 
Section 11 (l) gives a licencing authority 
power to renew a licence. Sub-section ( 2 ) 
sets out the method to be adopted for oh. 
taiuing a renewal. Sub-section (s) deals with 
the fiscal aspect of the application for re- 
newal and states that the fee for the renewal 
of a licence, if the application is made pre. 
vious to or within 15 days subsequent to the 
date of the expiration of tho licence shall be 
three rupees; if after that dute, five rupees 


It is argued that eub-s. (8) of s. li gives 
15 days of grace within which period it is 6 
unnecessary to apply for a licence. It is diffi. 
cult however to accept that argument, be¬ 
cause, firstly, this sub-section deals only with 
the amount to be paid for a renewal of a 
licence and secondly, the 15 days is merely 
the period within which the renewal fee is 
limited to three rupees. A person is at liberty 
to apply for a renewal of bis licence not 
merely within 15 days but at any time sub- 
sequent to the expiry of the licence, with the 
proviso that if he makes his application 
beyond 15 days after the expiration of the 
period of the licence he has to pay five rupees 
instead of three rupees. / 

There is no limit at all set to the period 
within which he need apply for a renewal of 
the licence; so that if the argument of Mr. 
Sesha Ayyangar is sound there is an un. 
limited period of grace within which a 
person can apply for a renewal of a licence; 
and no person could ever be convicted for 
offending against S. 3 (l) of the Act, unless 
the licensing authority became aware that 
the applicant iiad been driving without a 
licence and refused to renew the licence on 
that ground. Tho argument of the learned 
advocate for the respondent is based on the 
fact that when a licence is renewed, it dates v 
back to the date of the expiry of the old 
licence. The reason for that is presumably 
that if a person wishes to have the benefit of 
a renewal, with its lower fee and absence of 
formalities, lie must be prepared to pay from 
the date of expiry of tho old licence. A re- 
newal cannot bo regarded as a licence to in¬ 
fringe at pleasure another provision of the 
Act or as a grant of pardon by tho licensing 
authority to one who has broken the law. 
This sub-section nevertheless serves a real 
need; because it does not force a person wbo 
desires a renewal to do so at once if be has 
no intention of driving for some time. 

I am therefore satisfied that the accused 51 
contravened the provisions of S. 3 of Act 4 
of 193‘J, and thereby committed an offenco 
punishable under s. 112 of the Act. The order 
of acquittal is consequently set aside and tho 
accused convicted. Tho accused has been 
holding a driver's licence for a large number 
of years. He says that in tho past he has 
always taken great care to apply for a rene¬ 
wal of his licence before the term lias expired 
and that by inadvertence he had not noticed 
that the term for which the licence was 
effective had expired. I see no reason to 
doubt the truth of these statements; and so I 
think it will bo sufficient under the circuiu- 
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a stances if the accused is given a nominal 
sentence and ordered to pay a fine of one 
rupee. 

C.R.k./g.N. Order accordingly. 
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King J. 

Chcttikulam Sri Ekaynbarcsivaraswami 
and Dhandayudapani Swami Tem¬ 
ples represented by sole Trustee Deva¬ 
roya Beddiar — Petitioner 

v. 

Veerappa Gounder and another — 
b Bespondents. 

Civil Rovn. Petn. No. 810 of 1937, Decided on 
17th September 1940, to revise decree of Dist. 
Munsif, Turiyur, in S. C. S. No. 95 of 1936. 

Religious endowment—Promissory note exe¬ 
cuted by trustee — Liability restricted to per¬ 
sonal promise — Suit on promissory note — 
Decree against temple properties cannot be 
passed. 

Where a trustee borrows money for purposes of 
the trust by executing a promissory note aud the 
liability is restricted to the personal promise of the 
executant trustee to pay, the creditor is not entitl¬ 
ed to a decree charging the amount due under the 
promissory note against the trust property : ('18) 5 
A.I.R. 1918 Mad. 533, Foil.; Case law referred. 

(P 198c; P 1996, c) 

c A. V. Narayanasuainy Iyer — for Petitioner. 

M. S. Vaidyanatlia Iyer — for Respondents. 

Order. — The subject-matter of this peti¬ 
tion is a promissory note executed by one 
T. D. Palaniappa Mudaliar in favour of the 
respondent for Rs. 200 on 22nd March 1933. 
Palaniappa Mudaliar describes himself in 
the body of the note as manager of a certain 
temple in Chettikulam, and states further 
that ho has borrowed the money “for the 
preliminary expenses of the Panguni Utti- 
ram festival in the said temple,” but ho has 
executed the note in his own name, and there 
is a personal covenant to repay without any 
d reference to the temple funds, such as is 
found in the note with which I havo dealt 
in c. R. r. No. 809 of 1937. 1 The respondent 
sued in duo course upon this noto and lms 
obtained a decree against both Palaniappa 
Mudaliar personally and tho properties of 
the temple. This is a petition on behalf of 
tho temple in which its liability under tho 
noto is contested. The contention of the peti. 
tioner is supported by direct authority which 
if it lms not been overruled and cannot be 
distinguished, is binding upon me. That 
authority is tho decision of a Bench of this 

1. Reported in ('42)29 A.I.R. 1942 Mad. 92: (1941) 

2 M.L.J. 597, Eknmbara Dbanda Yudkap,ini 
ownmi v. Arunachala Goundar. 


Court, 32 M.L.J. 259. 2 The headnote runs as 
follows: * 

Where a trustee borrows money for purposes of 
the trust by executing a promissory note, tho credi¬ 
tor is not entitled to a decree charging the amount 
due under the promissory note against the trust 
property, 

and in the body of the judgment it is cate- 
gorically stated that all that the creditor 
obtained was a promise on the part of the 
executant of the note to pay the debt. That 
statement, in my opinion, certainly applies 
to the facts of the present case, and unless 
respondent can show that 32 M.L.J. 259 2 is no 
longer good law, the petitioner here is enti¬ 
tled to succeed. Respondent’s learned advo- / 
cate has cited a number of rulings, but has ' 
not been able to convince me that I can re¬ 
fuse to follow 32 M.L.J. 259. 2 The first rulings 
cited were 39 Mad. 915 s and 58 Mad. 735. 4 
These cases deal with promissory notes exe¬ 
cuted by mothers as guardians of their in- 
fant sons, and lay it down that the provisions 
of the Negotiable Instruments Act do not 
9tand in the way of decrees being granted 
upon such notes against the estates of the 
sons. I do not think there is any reasoning 
in these judgments, which can be applied 
to the case of a trustee and a temple. The 
next case, 45 Mad. 703, 6 is directly concerned 
with a trustee who executed a bond. In that 9 
bond, however, it was expressly stipulated 
that tho creditor should be repaid from the 
temple properties. The learned Judges who 
decided it not unnaturally refused to follow 
32 M.L.J. 259 2 becauso of this vital point of 
distinction, but they do not in the slightest 
degree indicate any opinion that it had been 
wrongly decided. 49 M.L.J. 717° is a case of a 
promissory noto in which a definite recital is 
found that tho executants promised to pay 
“in their capacity as uralars of the Devas- 
vom" and that tho amount was “duo from 
the dovasvom.” This is precisely the same 
ground of distinction as in 45 Mad. 703, 6 and 6 
neither of these two cases can bo of any 
assistance to the respondent in the present 
argument. 

2. (’18) 5 A.I.R. 1918 Mad. 533 : 38 I.C. 172 : 32 
M. L. J. 259, Swam ina tlm Aiyat* v. Srinivasa 
Aiyar. 

3. (’16) 3 A.I.R. 1916 Mnd. G77 : 30 I.C. 574 : 39 
Mad. 915, Padma Krishna v. Nagamani Animal. 

4. ('35) 22 A.I.R. 1935 Mad. 447: 155 I.C. 581: 53 
Mad. 735: G8 M.L.J. 540 (F.B.), Satyanarayana v. 
Malluyya. 

5. (-2*2) 0 A.I.R. 1922 Mad. 402 : 72 I.C. 103 : 45 
Mad. 703 : 43 M.L.J. 147, Sundaresun Cliettiar v. 
Yiswanadha 1‘andara Sannadbi. 

6. ('26) 13 A.I.R. 1926 Mad. 249 : 92 I.C. 481 : 49 
M.L.J. 717, Subramunian Pattar v. Yelu Nayar. 


1942 


In re Kalyanarama Ayi'AR (Burn J.) Madras 199 


j No other case hag been cited which ig 
concerned with a promissory note or bond, 
and the only other reference to 32 M.L.J. 
259, 2 which hag boon pointed out to me oc¬ 
curs in CO M.L.J. 90." In that case trustees had 
purchased goods for temple purposes and it 
whs held that the creditor could recover their 
value from the temple funds. There is only 
a passing reference to 32 M.L.J. 259 2 as a case 
which had been distinguished by 45 Mad. 
703. 5 On p. 94, however, it is found very ex¬ 
plicitly that the trustees had contracted with 
the creditor that the goods should be paid 
for out of temple funds. All these three cases 
therefore are cases of contract in which the 
b creditor stipulated that ho should look to the 
temple properties for his money. In 45 Mad. 
703° and 49 M.L.J. 717° the contracts were 
contained in the documents themselves; in 
CO M.L.J. 90, 7 there was no document to pre¬ 
vent the reception of evidence of such a con- 
tract. Here, whatever the respondent may 
say as to previous statements made to him 
by the temple trustees, the suit must in es¬ 
sence be deemed to be based upon the pro¬ 
missory note, and upon the promissory noto 
alone, since it is clear that there was no 
antecedent debt in existence. By the promis¬ 
sory note the liability is restricted to the 
■c personal promise of Palaniappa Mudaliar to 
pay, and, having taken a promissory note in 
these terms, respondent must now abide by 
them. Following 32 M.L.J. 259, 3 therefore I 
am of opinion that the decree granted against 
the temple properties cannot stand, and that 
respondent’s suit as against the temple must 
be dismissed. In the view which I have thus 
taken it is unnecessary to discuss other ob¬ 
jections taken by the petitioner to the vali¬ 
dity of the promissory noto as against the 
temple. I find no trace of the particular point 
of law upon which this petition has succee¬ 
ded having been raised beforo tho District 
,j Munsif and direct therefore that the peti- 
tioner do pay his own costs. 

C.R.K./K.S. Petition allowed. 


7 * 1 L A I l< - 1030 MaJ - 1009: 128 I.C.71G: 
M.L.J. 9°, Vcnkatiibaliigurumurthi Cheltiur 
Liunkrisbim Odaynr. 
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Burn J. 

In re K. H. Kalyanarama Ayyar 
Petitioner — Appellant. 

Criminal Rovn. Case No. 484 and I*etn. No. 457 of 
41, Decided on 29th August 1941, to revise judg- 
nt of Court of Session, North Arcot Division in 
A. No. 1G of 1941. 


Defence of India Act (1939), Sec. 2, Rules 
under, R. 34 (6) (d), (e), (j) and fk) — Particular 0 
portion of speech can constitute “prejudicial 
act”—Portions oi speech held prejudicial acts. 

A particular portion of a speech can constitute a 
"prejudicial act” and therefore for the purpose of 
conviction under R. 34 (6) it is not necessary to 
prove that the speech as a whole amounts to a 
"prejudicial act.” Statements in a speech that the 
war was directly causing starvation in the country 
or that there would be no peace or happiness unless 
tho British Government in India was overthrown 
or that people should refuse to enlist in any of His 
Majesty's Forces constitute prejudicial acts as de¬ 
fined in R. 34 (6j(d),(e), (j)and (k). (1* 199 g.h\ P200a] 

D. Jagannatha Das — for Appellant. 

Public Prosecutor — for the Crown. 

Facts. — The accused, tho Secretary of , 
the North Arcot District Congress Commit¬ 
tee, was charged with an offence under R. 33 
(l) (a) read with R. 33(5) of tho Defence of 
India Rules for having delivered a speech 
which constituted a "prejudicial act” under 
R. 34 (G) (d), (e), (j) and (k) of the Defence of 
India Rules. Tho subject on which the ac¬ 
cused gave the speech was the “present situa- 
tion and our duty.” The meeting was attended 
by a head constable who took down notes of 
only portions of the speeches that he consi¬ 
dered objectionable. He did not record the 
entire speech. Tho objectionable statements 
in the speech were (l) that coercion was be- 
ing employed in collecting funds for the war 9 
or that such complaints were being made and 
that they must be enquired into and ( 2 ) that 
war news published in the papers and broad¬ 
cast through radio was not reliable since part 
of the truth was suppressed, (3) that the war 
was directly causing starvation in this coun¬ 
try, ( 4 ) that there would be no peace or 
happiness unless the British Government in 
India was overthrown, and ( 5 ) that people 
should refuse to enlist in any of Ilis Majesty’s 
Forces. The Sessions Judge on appeal held 
that items 1 and 2 did not fall within tho 
scope of tho definition of “prejudicial acts” 
that the other statements clearly constituted /, 
“prejudicial acts” as defined in R. 34 (G) (d), 

(e), (j) and (k) and confirmed tho conviction 
but reduced the sentence of imprisonment 
to three months rigorous imprisonment re- 
taining the fine. Against tins sentence tho 
revision petition was filed. 

Order. — Tho findings of fact are suffi¬ 
cient to sustain tho conviction. It is not 
possible to accept the contention of learned 
counsel for the petitioner that the petitioner’s 
speech must be considered as a whole and 
that he could not be convicted unless the 
wholo speech were found to bo a “prejudi. 
cial act. I see no good reason for supposing 
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0 that a particular portion of a speech cannot 
constitute a “prejudicial act.” There is there¬ 
fore no ground for interference with the con¬ 
viction. Learned counsel for the petitioner 
has urged that the sentence of fine should be 
remitted or largely reduced since the peti¬ 
tioner is not a wealthy man. As the learned 
Sessions Judge has already reduced the sen¬ 
tence of imprisonment from eight months to 
three, maintaining the fine, I am not pre¬ 
pared to reduce the sentence further by re¬ 
ducing the fine. The petition is accordingly 
dismissed. 

C.R.K./G.N. Petition dismissed. 
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Wadsworth and Patanjali Sastri JJ. 

Thayyanayaki Ammal by agent Vistua- 
lingam Chettiar — Appellant 

v. 

Minor Sundarappa alias Apatli Sahaya 
Kandiar by his mother and guardian 
Alamclu Ammal and others — 

Respondents. 

Appeal No. 436 of 1938, Decided on 6th Septem¬ 
ber 1941, against decree of Sub-Jndge, Kumba- 
konam, in 0. S. No. 65 of 1937. 

(a) Limitation Act (1908), Ss. 20 and 19—Dis¬ 
tinction — Mortgage — Payment by mortgagee 

c after he has parted with mortgaged property 
saves right of suit against purchaser of equity 
of redemption. 

A payment stands on a different footing from an 
acknowledgment as regards its efloct in saving 
rights of action. Section 20 does not require, unlike 
S. 19, that interest or part of the principal should 
be paid by the party against whom the debt or 
legacy is claimed or by some person through whom 
he derives title or liability, but enacts simply that 
a fresh period of limitation shall bo computed 
where interest or part of the principal has been 
paid by the person liable to pay or by the debtor, 
and eaves the right of suit by the creditor in its 
integrity against all the persons who might have 
been sued within the proscribed period. Conse¬ 
quently a part payment by a mortgagor after he has 
parted with tho mortgaged property but is per- 
c l eonally liable to pay on his covenant saves the right 
of suit against tho purchaser of the equity of re¬ 
demption : (*40) 27 A. I. R. 1940 Mad. 470 (F. B.), 
Expl., and Disting.; (1886) 11 A. C. 639; 33 Cal 
1278; (’18) 5 A.I.R. 1918 All. 61 and (’33)20 A.I.R. 
1933 Pat. 1, Rcl. on. (P 201d,c,^; P 2026] 

(b) Mortgage — Sale — A in 1917 purchased 
item 10 of property subject to mortgage after 
paying full consideration to mortgagee— D pur¬ 
chasing all properties comprised In mortgage in 
court auction in execution of money decree 
against mortgagor in 1925 and subsequently 
selling back properties purchased including 
items 6 to 9 except items 1 to 5 to mortgagor 
reserving bulk of consideration with mortga¬ 
gor for discharging mortgage — Mortgagor de¬ 
faulting — Subsequent sale of items 6 to 9 by 
mortgagor to C—A claiming that item 10 should 
be sold last while B claiming that items 1 to 5 


should be sold after Items 6 to9—Equity claim¬ 
ed by A and B held should prevail. 

In 1917 A purchased item 10 of the property 
which was subject to a mortgage after paying full 
consideration to the mortgagee, while B purchased 
all the properties comprised in the mortgage as well 
as some other properties in court auction in execu¬ 
tion of a money decree against the mortgagor’in 
December 1925 and subsequently sold the properties 
so purchased other than items 1 to 5 back to the 
mortgagor by a sale deed dated 16th June 1928 
reserving the bulk of the consideration with the 
mortgagor for discharging this mortgage, which, 
however, the mortgagor failed to do. It was, there¬ 
fore urged that in execution of the mortgage decree 
items 6 to 9 which were among the items thus sold 
to the mortgagor and which were subsequently 
passed by transfer to C should be sold before items 
1 to 5 while A contended that item 10 should be 
sold last : 


e 


f 


Edd that the equity olaimed by A and B should 
prevail and items 6 to 9 should be 6old before items 
1 to 5 in the hands of B and item 10 in the hands 
of A were brought to sale. [P 202 e,f] 

(c) Madras Agriculturists Relief Act (4 of 
1938), S. 3 (ii)—Person claiming benefits of Act 
must show himself to be agriculturist within 
S. 3 (ii)—Original debt Incurred by agriculturist 
—Transferee is not necessarily entitled to bene¬ 
fits of Act. 


A person who claims to be entitled to the benefits 
of the Act must prove that ho is an agriculturist 
within the meaning of the definition in S. 3 (ii). 
Therefore it is incorrect to say that because the 
debt was incurred originally by an agriculturist his 
transferees are entitled to tho benefits of the Act 
whether they are themselves agriculturists or not. y 

(P 202/, g) 

K. V. Krishnasu-ami Ayyar and R. Ramasubba 
Iyer — for Appellant. 

M.S. Venkalarama Iyer and C. A. Seshagiri 
Sastri — for Respondents. 

Patanjali Sastri J. — This appeal has 
been preferred by the plaintiff from a decree 
of the Subordinate Judge, Kumbakonam, 
dismissing a suit brought to enforce a mort¬ 
gage executed by ono Rajagopala Kandiyar 
on 4th Juno 1913. Plaintiff claims title to tho 
mortgago under tho will of her father Saba- 
pathi Chotti who was the son of tho mort¬ 
gagee and died in December 1934. Defendant l 
is the son of tho mortgagor and defendant 6 11 
is the Official Receiver of Tanjore, in whom 
the estate of the mortgagor lias bocomo ves¬ 
ted on his adjudication as insolvent. Tho 
other defendants claim interest as pur¬ 
chasers in different items of properties com¬ 
prised in the mortgage. Tho suit was filed in 
1937 and certain part payments alleged to 
have been made from time to time and en¬ 
dorsed on the bond by tho mortgagor were 
relied on as extending the period of limita¬ 
tion. The Court below held that some of 
theso alleged payments and endorsements 
were not genuine and dismissed the suit ns 
barred by limitation and the main question 
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a argued in the appeal is whether this finding 
is correct. (After discussing the findings, his 
Lordship proceeded.) We are therefore un. 
able to agree with the Subordinate Judge’s 
conclusion that the endorsements Exs. a- 4 
and A-5 were fabricated in order to save the 
suit from the bar of limitation. It was next 
argued on behalf of defendant 2, the alienee of 
item 10 , that even if the disputed payments 
and endorsements were genuine, they could 
not operate to save the right of suit’against 
this defendant, as he hud purchased the pro¬ 
perty in 1917 long before these payments and 
endorsements were made by the mortgagor. 
Reliance was placed in support of this con- 
° tention on the recent Full Bench decision of 
this Court in I.L.R. (1940) Mad. 872 1 of which 
the headnote runs thus : 

A mortgagor who has lost all interest in the 
mortgaged property cannot bind by an acknowledg¬ 
ment under S. 19 or by a payment of principal or 
interest under S. 20, Limitation Act, 1908, the 
person on whom his interest has devolved, whother 
the devolution is of the whole of the mortgaged 
properties or only of a part thereof. In order °to be 
binding on the assignee, the acknowledgment or 
payment must be made before the person making it 
has parted with his interest in the property to the 
assignee. 

This would seem, no doubt, to support the 
contention, but it appears from the facts 
c stated by the Full Bench who were dealing 
with a case placed before them and not 
answering a question of law referred to them 
that when the mortgagor made the payment 
there was no subsisting liability to pay as 
the enforcement of the personal covenant had 
become barred and the mortgaged property 
bad been alienated before the date of such 

wn^' Ir L view of this fact - ifc could 
hardly have been maintained that there was 

a payment by the debtor or the person liable 

o pay within the meaning of s. 20 of the Act 

and no question could therefore arise with 

reference to that provision. This was pointed 

d out at p. 886 where it was observed : 

pay the debt or l.v k; d ° 1 10 P ers °n liable to 
behalf. If the ptfrsona^rJ 1 , 1 ^ JRut . horiscd » n thal 
gngoris tarred he „ „„ 

It is thus clear that the Pull Bench were 
not concerned on the facts before thorn with 
the question whether a part payment by a 
mortgagor who lias parted with the mort. 
gaged property but is personally liable to 
pay on his covenant saves the right of suit 
against the purchaser of tho equity of re- 

T V A ' 1040 Mad 470 : 188 I C G03 • 
LUR (1940, Mad 872 : (1910, 1 M.L.j. 706 

•«.)» 1 uvayi v. J'ulanivelu. 


demption. It will be seen that tho payment 
there in question was towards interest and 
was endorsed on the bond, the endorsement 
being signed by the mortgagor. It was there¬ 
fore argued that the payment so endorsed 
could be considered to he a valid acknowledg¬ 
ment under s. iu as it fulfilled the require, 
merits of that provision and the question 
arose, this was the point which the Full 
Bench had really to determine, whether for 
purposes of S. 19 which requires that an ack¬ 
nowledgment of liability in respect of any 
property or right must, in order to be effec¬ 
tive, be given by “the party against whom 
sucli property or right is claimed or by some 
person through whom he derives title or 
liability,” the derivation of title or liability 
should take place after the acknowledgment 
has been given. It was held that it should, 
following certain English and Indian deci¬ 
sions. But no such question can arise on the 
language of s. 2C, which so far as it is mate- 
rial hero runs thus : 

Where interest on a debt or legacy is, before the 
expiration of the prescribed period, paid as such by 
he person liable to pay the debt or legacy, or by 
his agent duly authorised in this behalf, or where 
part of the principal of a debt is, before the expira- 
lon of the prescribed period, paid by the debtor or 
by his agent duly authorised in this behalf, a fresh 
period of limitation shall be computed from the 
time when the payment was made. fir 

It will be observed that this section does 
not require, unlike s. 19, that intorest or 
part of tho principal should be paid by the 
party against whom the debt or legacy is 
claimed or by some person through whom he 
derives title or liability but enacts simply 
that a fresh period of limitation shall bo 
computed where interest or part of the 
principal has been paid by tho person liablo 
to pay or hy the 'debtor. A fresh period of 
limitation for what suit? Evidently forsucii 
suit as tlie creditor might have brought be. 
ore the expiration of the prescribed period, 
■that is to say, the right of suit is saved in h 
its integrity against all tho persons who 
might have been sued within tbo prescribed 
period. This difference in language is the 
more remarkable as S. 20 follows immediately 
on s. id which has made an acknowledgment 
binding only on the party making it or some 
person in privity with him. The followin'- 
observations of the Privy Council in (issJ) 
ii A.e. 639" are bore pertinent : 

It must bo remembered that payment and ack¬ 
nowledgment are two very different “Ling! As 
regards tbc person makig them ttc knnwlai * * ♦ 

« Ported out in (180^03, “^"“g /Ts 

2 4 8 £-“ 55 *" o-» - » m! 
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122,3 ba made by a person who, though a party to 
the mortgage contract, has ceased to have any 
substantial interest in it, and has nothing to lose 
by the acknowledgment; whereas, payment is cer¬ 
tain to be made only by those who have some duty 
or interest to pay. As regards the recipient, so long 
as he is paid according to the intention of the 
contracting parties, he is in full enjoyment of his 
bargain, and is not put upon any further assertion 
of his rights, but not so if he only receives acknow¬ 
ledgment. If therefore we find that the Legislature 
has used different language about the two cases, 
we must not readily conclude that it has done so 
by accident or without meaning it. 

The view we have expressed is in accord 
with the decision of the Calcutta High Court 
in 33 cal. 1278‘ the principle of which has 
b also been followed in 41 ALL. ill 5 and 12 Pat. 
° 93. 6 Wo may here observe that even under 
the English Statutes of Limitation it has 
been recognised that payment stands on a 
different footing from an acknowledgment 
as regards its effect in saving rights of 
action. After reviewing the various statutory 
provisions and the decisions bearing upon 
them, Lightwood observes : 

The statutory provisions although varying slight- 
ly in their language are all subject to the same 
rule; the payment if so made as to bo effectual at 
all is effectual to keep alive the creditor’s remedies 
generally. Thus a payment by a person entitled to 
make it will keep alive the remedy on a mortgage 
or charge against the land although the person 
making it is not in possession of the land or in 
possession of a limited interest only; it will keep 
alive the personal remedy on a covenant although 
the remedy is to be enforced against another than 
the person paying; and after the death of a mort¬ 
gagor or specialty debtor a payment by any one 
person interested in the estate will keep alive the 
liability of all other persons interested. (The Time 
Limit on Actions, page 365.) 

It was further contended or defendant 2 
that tho property purchased by him, i. e., 
item io of tho plaint schedule, should be 
directed to be sold Inst ns ho purchased it in 
1917 paying full consideration to tho rnort. 
gagee. Similarly, the learned advocate for 
defendant 5 urged that the properties in 
^ which he is interested namely items 1 to 5 
should bo sold after items 0 to 8 purchased 
by defendant 7 from the Official Receiver and 
transferred to defendant 8. It was pointed 
out that defendant 5 purchased all the pro¬ 
perties comprised in the mortgage as well as 
some other properties in court auction in 
execution of a monoy decree against the 
mortgagor in December 1925 and that he sub. 

3. (1862-63) 1 Do. G. J. A S. 122 : 32 L. J. Cb. 
219 : 9 Jur. (N. S.) 506 : 7 L. T. (N. S.) 812 : 11 
W.R. 386 : 137 II.R. 174. Bolding v. Lane. 

4. (’06) 33 Cal 1278:11 OWN 107, Domilal v. Roshan 

5. (*18) 5 A.I.R. 1918 All 61: 47 I.C. 845: 41 All! 
Ill: 16 A.L.J. 790, Rausbnnlal v. Kanbayalal 

6. (’33) 20 A.I.R. 1933 Put. 1: 110 I.C. 145- io 
Pat. 93: 14 I’.L.T. 6. Badri Das v. Pasupali. 
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sequently sold the properties so purchased 
other than items l to 5 back to the mort- 
gagor by a sale deed dated 16th June 1928 
reserving the bulk of the consideration with 
the mortgagor for discharging this mortgage, 
which, however, the mortgagor failed to do. 
It was therefore urged that items 6 to 9 
which were among the items thus sold to 
the mortgagor and which have subsequently 
passed by transfer to defendants 8 and 9 
should be sold before items l to 5 . We con¬ 
sider that the equity claimed by defendants 
2 and 5 should prevail and we accordingly 
direct that items 6 to 8 held by defendant 8 
and item 9 purchased by defendant 3 should 
be sold before items l to 5 in the hands of / 
defendant 5 and item 10 in the hands of 
defendant 2 are brought to sale. 

It only remains to deal with the claim of 
defendants 2, 4, 5 and 8 to relief under the 
Madras Agriculturists Relief Act. The Court 
below has held that inasmuch as the debt 
was incurred originally by an agriculturist, 
these defendants are entitled to the benefits 
of the Act as transferees from him, whether 
they are themselves agriculturists or not. 
This view is not correct as wo have held 
that a person who claims to be entitled to 
tho benefits of the Act must prove that he is 
an agriculturist within the meaning of tho 
definition in S. 3 (ii). As the issues relating 
to this matter have not been determined by 
tho Court below, they must now bo investi¬ 
gated and if these defendants are proved to 
bo agriculturists, the debt will have to bo 
scaled down so far as they are concerned. 

In tho result, tho decree dismissing tho suit 
is set aside and a preliminary mortgage 
decree will bo passed bv the Court below in 
tho light of this judgment after determining 
issues 5 and 8. Tho appellant will have her 
costs hero and below. Tho court-fee paid by 
the appellant will bo rofunded to her. As 
against defendants 2, 4, 5 and 8, tho appel- /t 
laut will bo entitled only to proportionate 
costs in tho trial Court and bore. 

_ c.r.k./g.n. _ Order accor di ngly. _ 

Lim. Act— 

(a) (’42) Chitaley, S. 19, N. 5 I't. 7; S. 20. N. 14 

I i. 2; S. 21, N. 6 Pts. 3, 6. 7, 8. 

(’38) Rustoniji, Page 403 Pt. 9 ; Pago 405 Pt. 3 ; 

Page 108 Pt. 1 
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Wadsworth and Patanjali Sastri JJ. 
Kakatur Linga Reddi 

V. 

Y era loin Subbarami Reddi. 

Civil Revn. Petn. No. 1846 an<l Appeal No. 389 
ol 1939, Decided on -1th August 1941. 
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Madras Agriculturists Relief Act (4 of 1938), 
S. 4 (f)—Object—Scope — Surety guaranteeing 
due discharge of his duties by trustee—Trustee 
committing breach—Surety is entitled to have 
his liability scaled down under Act. 

^ The words "arising out of a breach of trust" in 
S. 4 (() should not be read so as to cover any 
liability which is in any way connected with a 
breach of trust. The object of S. 4 (f) is not to 
place creditors who have lost money owing to a 
breach of trust in a moro favourable'position than 
creditors who have merely placed excessive con¬ 
fidence in their debtors. Section 4 (fj is based on 
grounds of public policy and its object is to prevent 
dishonest trustees from pleading the Act in order 
to retain the fruits of their dishonesty. When a 
third party gives security for the due discharge by 
a person under a fiduciary relationship of his 
b duties, the surety incurs towards the beneficiary a 
contractual liability which is enforceable only in 
case the trustee commits a breach of trust; but the 
proximate or immediate basis of the surety’s liabi¬ 
lity is the contract. The breach of trust is a more 
remote cause from which the liability can be said 
to arise only indirectly. The claim against the 
surety on breach of his obligations by the trustee 
is primarily based on the contractual liability 
undertaken by the surety, and hence in such a 
case the surety is entitled to have his liability 
scaled down under the Act. [P 203d, c,f,g] 

K. Euppuswamy — for Petitioner. 


Wadsworth J. —These two matters both 
arise out of an application under S. 19 of the 
Madras Act, 4 of 1938. The question is as to 
the effect of s. 4 (f) of the Act which excludes 
from the operation of the Act liabilities of 
an agriculturist falling under the head of 
“any liability arising out of a breach of 
trust.” The applicant was a surety for the 
next friend of certain minors who realised 
a sum of Rs. G3S5 odd in a suit filed on 
behalf of tho minors and drew this money 
out of Court on the strength of a security 
bond given under O. 32, R. G, Civil P. C., by 
the present applicant. When tho minors 
came of ago they brought a suit against their 
guardians for an account, claiming this 
money as money to which they were enti¬ 
tled. In that suit the surety was impleaded 
and after a decree had been obtained against 
the guardians, 1 . a. no. 7G of 1937 was filed 
to enforce the security bond to the extent of 
bo amount lor which tl,o guardians worn 
found liable. The surety Sled the present 
application under s. to to scale down tho 
decree passed against him in 1 . A . no 7G of 
1937 and his application has been rejected 
by the learned District Judge on the ground 
that his liability under the security bond is 
a liability arising out of a breach of trust. 

It seems to us that this decision is wrong. 
When a third party gives security for tho 
duo discharge by a person under a fiduciary 
relationship of his duties, the surety incurs 


towards the beneficiary a contractual liabi¬ 
lity which is enforceable only in case the * 
trustee commits a breach of trust; but the 
proximate or immediate basis of tho surety’s 
liability is the contract. Tho breach of trust 
is a more remote cause from which the 
liability can be said to arise only indirectly. 
No doubt the surety will not be obliged to 
pay anything so long as the person whom he 
guarantees fulfils his obligations completely, 
but when the claim is made against the 
surety, it is made primarily on the basis of 
the contractual liability which the surety 
has undertaken, though the extent of tho 
claim and the time at which it is made will 
be determined by the default of the person / 
guaranteed. It seems to us that the words of 
this clause “arising out of a breach of trust” 
should not be read so as to cover any liabi¬ 
lity which is in any way connected with a 
breach of trust. As we read this clause, its 
object is not to place creditors who have lost 
money owing to a breach of trust in a more 
favourable position than creditors who have 
merely placed excessive confidence in their 
debtors. The object of this section must be 
to prevent dishonest trustees from pleading 
the Act in order to retain the fruits of their 
dishonesty, that is to say, this exception, 
just like the other exceptions enumerated in g 
S. 4, is based on grounds of public policy, not 
on a desire to benefit one class of creditors 
as compared with another class of creditors. 

An attempt has been made to argue that in 
tho circumstances of the case the surety 
must himself he deemed to have incurred a 
liability arising out of a breach of trust, 
because according to the affidavits tho money 
drawn by the guardians on the strength of 
tho surety bond was subsequently invested 
in a mortgage executed by the surety himself 
and it is alleged that tho surety’s default to 
tho guardians is primarily responsible for 
the guardians’ default to the minors. 

There is no reference to this contention ,l 
as having been raised before the learned 
District Judge and the necessary facts do 
not appear to have been established. Even 
assuming them to be as alleged, it seems to 
us apparent that there was no breach of trust 
on the part of the guardians in investin'- 
the money which they had drawn: and the 
failure of the person who has borrowed that 
money on a mortgage to pay bis creditor 
will certainly not amount to a breach of 
trust. It seems to us, therefore, that the 
decision of the learned District Judge rests 
on a misunderstanding of s. 4 , cl. (f) and 
that the applicant is not, by reason of S. 4, 
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0 cl. (f) precluded from getting the benefits of 
S. 19 of the Act. The civil revision petition 
is, therefore, allowed with costs and the 
application is remitted to the trial Court for 
disposal in the light of this judgment. The 
civil miscellaneous appeal does not lie and 
is dismissed. No separate costs. 

C.R.K./G.N. Order accordingly. 

A. I. R. (29) 1942 Madras 204 (1) 

Wadsworth J. 

Parameswara Menon — Petitioner 

v. 

Eotana Narayana Menon — Respondent. 

& Civil ltevn. Tetn. No. 1401 of 1939, Decided on 
3rd October 1940, to revise order of Dist. Court, 
South Malabar, D/.llth March 1939. 

Madras Agriculturists Relief Act (4 of 1938), 
Ss. 23 and 19—Applicability—Decree passed by 
foreign Court —Sale in British India in execution 
of decree—Sale cannot be set aside under S. 23. 

Section 23 is available only to an agriculturist 
entitled to the benefits of tho Act, with reference to 
the particular matter and not generally since the 
procedure of amending a decree under S. 19 can 
only be applied by the Court which passed the 
decree. Section 19 cannot apply to a decree passed 
by a foreign Court and therefore a sale of the judg¬ 
ment-debtor’s property held in British India in exe- 
cution of that decree cannot be set aside under S. 23 
as the Act does not apply to such a decree. Thejudg- 
C ment-debtor therefore cannot be regarded as an 
agriculturist entitled to the benefits of the Act. 

[P 204c, d] 

K. Kuttikrishna Menon — for Petitioner. 

A\ Narayana Menon — for Respondent. 

Order. — The petitioner was a decree- 
holder in a Court of the Cochin State, who 
executed his decree by the sale of properties 
in British India. Tho judgment-debtor ap¬ 
plied under s.23 of Madras Act, 4 of 1938 to set 
aside that sale and the lower appellate Court 
has ordered it to bo set aside. It seems to 
me that the order is wrong. Section 23 is 
available only to an agriculturist entitled to 
the benefits of the Act. This must mean that 
d he is entitled to the benefits of the Act with 
reference to the particular matter and not 
generally. The judgment-debtor in question 
having got this sale sft aside cannot apply 
for any benefit under the Act unless he can 
get tho decree amended under S. 19. That 
cannot be done as the procedure under S. 19 
can only be applied by the Court which 
passed the decree, i. e. t in this case by the 
foreign Court to which this Act has no ap¬ 
plication. It seems to me to follow that the 
judgment-debtor is not an agriculturist enti¬ 
tled to the benefits of the Act. I may point 
out that to hold otherwise would still leave 
it ojxjn to the decree-holder to execute his 


decree again and cause a fre9h sale to be _ 
held, to which sale S. 23 would have no * 
application. A further objection which was 
not taken in the lower appellate Court is 
that no appeal lay: vide 50 M.L.W. 201. 1 But 
in the view that I have taken on the merits, 
it is unnecessary to go into that objection. 
The petition is allowed with costs throughout 
and the application under S. 23 of Act 4 of 
1938 is dismissed. 

c . r . k ./ g . n . Petition allowed. 

1. (’39) 26 A.I.R. 1939 Mad. 796 : (1939) 2 M.L.J. 

398 : 50 M.L.W. 201, Viswanatha Iyer v. Naraya- 

naswami Iyer. 
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Wadsworth J. 

Panuganti Seshayya and others — 

Petitioners 

v. 

Lankireddi Swamireddi and others — 

Respondents. 

Civil Revn. Petn. No. 658 of 1939, Decided od 
3rd October 1941, to revise decree of Sub-Judge, 
Tenali, D/- 28th February 1939. 

Madras Agriculturists Relief Act (4 of 1938), 

Ss. 9 and 8 — Construction — Under S. 9 prin¬ 
cipal of debt cannot be treated as different from 
principal of contract sued on — Nor does S. 9 
warrant procedure analogous to that of S . 8 g 
except for reducing debts originating before 1st 
October 1932. 

There is nothing in S. 9 which justifies the treat¬ 
ment of the principal of the debt as anything dif¬ 
ferent from the principal of tho contract actually 
6ued on or as warranting a procedure analogous to 
that of S. 8 which S. 9 does not contemplate except 
for the specific purpose of reducing debts which 
originated before 1st October 1932. [P 205/] 

In the suit on a promissory note dated 22nd Sep¬ 
tember 1937 executed for the balance due on a 
mortgage l»ond in favour of the same creditor exe¬ 
cuted on 19th December 1932 by the defendant it 
was contended that under S. 9 tho defendant was 
entitled to have the debt scaled down on tho basis 
of the original mortgage advance of 1932, payments 
thereunder made towards interest being adjusted to 
interest on the original principal at five por cent: " 

Ucld that the debt could not bo scaled down on 
the basis of the mortgage advance since S. 9 con¬ 
tained no machinery for scaling down debts origi¬ 
nating after 1st October 1932 except on the basis of 
the actual contract sued on with such re appropria¬ 
tion of i»ayments towards interest as were expressly 

prescribed. (I* 205cJ 

K. Kotayya — for Petitioners. 

V. Subrahmanyam — for Resj)ondents. 

Order.—This civil revision petition raises 
tho question of the interpretation of S. 9 (l) 
of Act 4 of 1938 . The suit was brought on a 
promissory note dated 22nd September 193< 
executed for the balance due on a mortgage 
bond in favour of the same creditor executed 
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« on 19th December 1932 by the present defen. 
dants and some others. There had been con. 
siderable payments made under the mortgage 
bond. The contention of the defendant- 
petitioners here is that under S. 9. they are 
entitled to have the debt scaled down on the 
basis of the original mortgage advance of 
1932, payments thereunder made towards 
interest being adjusted to interest on the ori¬ 
ginal principal at five per cent. The conten¬ 
tion is based on the language of the proviso 
to s. 9 (l) which states : 

Provided that any part of the debt which is found 
to bo a renewal of a prior debt shall be deemed to 
be a debt contracted on the date on which such 
prior debt was incurred, and if such debt had been 
contracted prior to 1st October 1932, shall be dealt 
with under the provisions of S. 8. 

Now, in the present case, the prior debt 
was not contracted before 1st October 1932 
so that the last part of the proviso has no 
application. It is difficult to see how the 
debt can bo scaled down on the basis of the 
mortgage advance, unless one can import 
into the first part of the proviso the expla¬ 
nation to S. 8 which treats the original prin¬ 
cipal as the principal for the purposes of S.8. 
It has no doubt been held that when under 
the latter part of the proviso to S. 9 the debt 
is deemed to be a debt incurred before 1 st 

c October 1932 then the debt is to be scaled 
down in accordance with the provisions of 
S. 8 including the explanation thereto and 
the principal sum payable will be the princi¬ 
pal sum originally advanced with any further 
sums advanced as principal. But s. 9 con¬ 
tains no machinery for scaling down debts 
originating after 1st October 1932 except on 
the basis of the actual contract sued on with 
such re-appropriation of payments towards 
interest as are expressly prescribed. The 
section does not seem to contemplate any 
going back to any earlier debt except for the 
a ngle purpose of ascertaining what is the 

d SKS a , te , of th0 debt in find 

s 8 or ™ b “ S t0 b ° sc “ lei1 <Jo ' va " nd « 
CW ‘i Pr0viso CM ‘«inly allows the 

rtXof.h “ 3 ‘to debt the 

date of the original advance; but it is still 

?s°Umt 8 del * e . debt * sued on and it 

is that debt which under the first clause is to 
be scaled down by tho process of recalculat 
mg interest at five per cent., and adjusting to 
the interest so calculated tho amount paid 
towards interest of that debt. In my opinion 
the section does not contemplate the recal.’ 
culation of intorest on the antecedent debt 
and tho re-appropriation of payments to. 

,|J. ntorC9t mado under that antecedent 

ALc Process of going back to the earlier 
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debt is a peculiar feature of s. 8 applicable 
only to debts which originated before 1 st * 
October 1932. Evidently the Legislature had 
in mind the date on which there was an 
economic upheaval which made it impossible 
for many agriculturists to pay their debts 
without some very drastic relief. Such debts, 
whether they subsist under the original 
document or under renewals, are dealt with 
under S. 8 on the basis of the original sum 
advanced. Debts originally incurred after 
this economic upheaval do not require such 
drastic treatment and for such debts the 
Legislature has provided only a moderate 
scaling down of interest by the process set 
forth in s. 9. There is nothing in S. 9 which, ^ 
in my opinion, justifies the treatment of the 
principal of the debt as anything different 
from the principal of the contract actually 
sued on or as warranting a procedure analo- 
gous to that of s. 8 which s. 9 does not seem 
to contemplate except for the specific purpose 
of reducing debts which originated before 
1 st October 1932. In this vielv, I dismiss the 
civil revision petition with costs. 

C.R.K./g.n. Petition dismissed. 

A. I. R. (29) 1942 Madras 205 

Leach C. J. and Happell J. 

R. Kailasa Ayyar — Petitioner ^ 

v. 

Payyalur Gramam Vanchi Pattar's son 
oundaram Pattar and others — 

.. _ ^ Respondents. 

Civil Revn. Petn. No. 1271 of iqsq 
lOth Octoher 1941, to revise order of Sub.Judrze 
South Malabar at Palghat, D/- 8th February 1939! 

Cathey. 011 "'* 6 ' 5 ACt (1870) ’ S ' 7 « - Appli- 

enOt b |pJ ?la ‘ at in l suit h y a mortgagee or a person 
*® a . charge on immovable property to 

undlr s W 7 b r \ IS due him f(Ul3 t0 bo st amped 
unaer b. 7 (i). ([> 207 

(bj Court- tees Act (1870). S. 7 (ix)— Suit to 

S 7 Ox) ra ° rtgagc by sale does not fal1 under 

su, , t to enforce a mortgage by a decreo for sale 
obviously docs not come within the purview of 

7 (,X, ‘ IP 2076,c] 

Transfer ol Property Act (1882), S. 67 (d) 

— buit by co-mortgagee for his share of mort¬ 
gage amount is maintainable—Value for court 
fee and jurisdiction is same under S. 8 Suits 
Valuation Act — Court-fee must be paid on full 
amount of mortgage and not on plaf£t|||-ss ha re 
alone — Such payment does not result in hard 
ship to plaintiff : 59 M. I,. J. 92H=r301 I7 v r 
1930 Mad. 985=129 I. C. 45. OVERRULED 

One of several co.mortgagees who are in tho posi- 
tmn of tenanls-m-common can BU0 to reeoverTiis 
own share of tho mortgage, provided that ho makes 
h.s co-mortgagees defendants, if they refuse to join 
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him as plaintiffs: 15 M.L.J. 496 and (’19) 6 A.I.R. 
a 1919 P. C. 24, Rcl. on. [P 207d] 

The value of the claim in such suit for purposes 
of jurisdiction and court-fee is the same under S. 8, 
Suits Valuation Act. But the governing section in 
the matter of court-fee is S. 7, Court-fees Act, and 
not S. 8, Suits Valuation Act, and in deciding what 
court-fee is payable under S. 7, Court-fees Act, the 
Court must have regard to tho real nature of the 
claim. [P 207c ; P 208c] 

A co-mortgagee suing to recover his individual 
share of the mortgage must ask the Court to decide 
what is due on the mortgage as a whole and to fix 
a period for redemption of the mortgaged property 
in its entirety. He must ask for a preliminary 
mortgage decree in respect of the entire debt. There 
can be no redemption in part. Therefore the plain¬ 
tiff cannot get his share until the mortgagor has 
^ paid into Court what he owes on the mortgage or 
tho mortgaged properties have been sold under the 
preliminary decree. Consequently, in such suit the 
primary claim can only be taken to be the enforce- 
ment of payment of the full mortgage debt, and 
therefore the plaintiff must value bis suit according 
to the full amount due under the mortgage and not 
according to his own share : 59 M. L. J. 928=(’30) 
17 A. I. R. 1930 Mad. 985 = 129 I. C. 45, OVER. 
RULED; (’37) 24 A.I.R. 1937 Mad. 922, Approved; 
(’19) 6 A.I.R. 1919 P.C. 24, Rel. on; (’36) 23 A.I.R. 
1936 Mad. 895, RcJ. (P 206c ; I* 208c,d] 

To require a co-mortgagec suing alone to pay 
court-fees on the full amount of the mortgage debt 
will not result in hardship. If he obtains a mort¬ 
gage decree he will be entitled to recover out of the 
money paid into Court by the mortgagor or out of 
the proceeds of the sale of the mortgaged property 
c the full amount of which he has had to pay in 
court-fees. (P 208c] 

(d) Court-fee—Determination of — Hardship 
is no factor. 

Hardship cannot be regarded as a factor in the 
matter of determination of tho court-fee payable. 

[P 208c] 

N. R. Sesha Ayyar — for Petitioner. 

K. Subba Rao — for Respondents. 
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Leach C. J. —This civil revision petition 
raises the question whether a co-mortgagee 
when suing to recover his individual share 
in the mortgage must value his suit accord, 
ing to tho full amount due under the deed, 
or whether he may value it according to his 
own share. The question has arisen in other 
cases in this Court and there is a conflict of 
opinion. It is certainly one of some diffi¬ 
culty. In tho present case there is a charge 
on immovable properties and not a mortgage, 
but the same principle admittedly will apply. 
In the year 1919 one Vnnchi Pattar organised 
a chit fund, of which he constituted himself 
tho manager. The subscriptions were to be 
paid to him and as security for tho discharge 
of his obligation to the subscribers he created 
a charge on certain immovable properties. 
Rama Pattar, the father of the petitioner 
and of respondents l and 5, subscribed to the 
fund on behalf of his family, which was then 


joint. Eventually the family became entitled 
to withdraw from the fund Rs. 3032, but 0 
Rama Pattar died without receiving pay¬ 
ment. After his death his sons separated and 
under the decree passed in a partition suit 
the petitioner became entitled to two-fifths, 
respondent 4 to two-fifths and respondent 5 
to one-fifth of the Rs. 3032. With two excep¬ 
tions all subscribers to the fund have now 
been paid. The two exceptions are Rama 
Pattar’s family and one P. M. Krishna 
Ayyar. 

In 1936 the petitioner filed a suit in the 
Court of the Subordinate Judge of South 
Malabar at Palghat to recover his two-fifths 
share of the Rs. 3032 by the enforcement of the 1 
charge created by Vanchi Pattar who is now' 
dead. The defendants were respondents l 
and 2 , who are the sons of Vanchi Pattar ; 
respondent 3, who is the alienee of the pro¬ 
perties ; the petitioner’s brothers and P. M. 
Krishna Ayyar. The amount due to P. M. 
Krishna Ayyar was Rs. 1429 and therefore 
at the time the suit was filed the properties 
remained charged in respect of a total sum 
of Rs. 4461. The petitioner prayed for a decree 
for Rs. 1212-6-4, tho amount of his own share 
in the Rs. 3032, and stamped his plaint ac- 
cordingly. As the amount claimed was less 
than Rs. 3000 the Subordinate Judge held g 
that he had no jurisdiction to try the suit 
and returned the plaint to tho petitioner to 
enable him to present it to the Court of the 
District Munsif of Alatur. In accordance 
with the decision of the Subordinate Judge 
the petitioner presented tho plaint to the 
District Munsif, who accepted it, but in 
consequence of a plea raised by respondent 3 
in his written statement—the District Mun¬ 
sif framed an issue on the question whether 
the suit had been properly valued for the 
purposes of court-fees and jurisdiction. The 
District Munsif considered that tho suit 
should bo valued in accordance with tho full ^ 
amount due under tho document creating 
the charge and, therefore, ordered the plaint 
to be returned to tho petitioner for presen¬ 
tation to the Court having jurisdiction; in 
other words to tho Court of the Subordinate 
Judge. The petitioner then represented the 
plaint to the Subordinate Judge, who adhe¬ 
red to his previous decision and refused to 
accept it. In these circumstances the peti¬ 
tioner asks this Court, in the exercise of its 
rovisional powers, to set aside the Subordi¬ 
nate Judge’s order directing the plaint to to 
returned and compel him to try the -ui . 

In representing the plaint to the bubordi- 
nate Judge the petitioner did not amend it 
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fl in any way and did not tender any addi¬ 
tional court-fee. The petitioner admits that 
he must ask for the sale of all the properties 
included in the charge and that tho total 
amount due to the members of his family 
and to P. M. Krishna Ayyar under the docu¬ 
ment creating it is Rs. 44G1, but he says that 
notwithstanding ho is entitled to sue in the 
Court of the Subordinate Judge on payment 
of a court-fee based on the amount of his 
own share only. 

Section 7, Court-fees Act, and s. 8, Suits 
Valuation Act, contain the only relevant 
statutory provisions. Suh-section (i) of S. 7 , 
j Court-fees Act, states that in suits for money 
the amount of the court-fee shall be com. 
puted according to the amount claimed. It 
is common ground that when a mortgagee 
or a person entitled to a charge on immov¬ 
able property sues to recover what is due to 
him the plaint falls to be stamped under 
this sub-section. Sub.section (ix) requires a 
suit against a mortgagee for the recovery 
of the mortgaged property or a suit by a 
mortgagee to foreclose the mortgage to be 
stamped according to tho principal money 
expressed to bo secured by tho instrument 
of mortgage, but this sub-section goes no 
further and a suit to enforce a mortgage by 
c a decree for sale obviously does not come 
within it. Section 8, Suits Valuation Act, 
states that where in suits other than those 
referred to in s. 7 (v), (vi), (ix) and (x) (d), 
Court-fees Act, court-fees are payable ad va- 
lorem under the Court-fees Act, the value as 
determinable for the computation of court- 
fees and the value for purposes of jurisdic¬ 
tion shall be the same. Therefore in a suit 
like the one referred to in the petition it is 
the value of the claim which determines tho 
forum, but it remains to be seen whether in 
such a suit the claim must be taken to bo 
limited to the payment of the plaintiff’s 
d individual share or whether it is to be con- 
strued as one for the enforcement of the 
whole mortgage, and valued as such. It is 
not disputed, nor can it be in view of tho 
authorities, that ono of several co-mortga¬ 
gees who are in the position of tonants-in- 
common can sue to recover his own share of 
the mortgage, provided that he makes his 
co-mortgagees defendants, if they refuse to 
join him a3 plaintiffs : see 15 M. l. j. -iog* 
and 17 Cal. 175 . 1 The last mentioned case 
was decided by the Privy Council and in 


1- ( 05) 15 M.L.J. 49G, Atchnmma v. Sulbarnyudu 

2- Cl!)) G A. I. H. 191'.) p. C. 21 : 53 I. C. 131 • 47 

S 1 * 17 jj : I- A. 272 (P. C.), Sunitabala K-bi v. 
Dlmrn Surulari bebi. 


delivering the judgment of the Board Lord 
Buckmaster said: * 

Where a mortgage is made by one mortgagor to 
two tenants in common, the right of either mort¬ 
gagee who desires to realize the mortgaged property 
and obtain payment of the debt, if the consent of 
the co-mortgagcc cannot be obtained, is to add the 
co-mortgagee as a defendant to the suit and to ask 
for the proper mortgage decree, which would pro- 
vide for all the necessary accounts and payments, 
excepting that there could be no judgment for a 
sum of money entered as between the mortgagee- 
defendant and the mortgagor. 

Neither in 15 M. L. J. 49G 1 nor in 47 cal. 
175* did any question of court-fee or juris- 
diction arise. Therefore, these cases leave 
open the question under discussion, although 
we consider that the observations of Lord f 
Buckmaster just quoted greatly assist in the 
solution of the problem. We shall return to 
47 cal. 175" presently but at this stage it will 
be convenient to examine the judgments of 
this Court which are in conflict. They are 
the judgment delivered by Ramesam J. in 
59 M. L. j. 928 3 and the judgment of Varada- 
chariar J. in (1937) 2 M. L. J. 6G6. 4 The case 
in 59 M. L. J. 928 s was decided by Rame- 
sam J. sitting alone. The learned Judge 
held that S. 07 (d), T. P. Act, does not pre¬ 
vent a person interested in part only of the 
mortgaged property instituting a suit. He 
may institute a suit for the recovery of his ~ 
share provided the reliefs he prays for relate 7 
to the entire property. In the course of his 
judgment the learned Judge observed : 

Thus, the real question in all such cases is not 
one of maintainability of the suit but what is the 
court-fee to be paid by the plaintiff in such cases 
and perhaps though the point does not arise now 
there is also the question of jurisdiction. In such 
cases, should tho plaintiff pay court-fce upon the 
whole of the mortgage money or only upon his 
share ? It is true that for realizing his share of 
the mortgage money he has to pray for sale of the 
whole property.If the whole of the mort¬ 

gaged property realized more than the amount duo 
on the document to all the mortgagees, the plaintiff 
will be simply paid his amount and the rest of it 
will be held by the Court and will not bo paid to 
the other co-mortgagees until they pay their court- ^ 
fees. The fear that the Government will be depriv¬ 
ed of the Government revenue while the whole of 
he mortgage amount is being realised and only a 
small amount is being paid as court-fee, is there¬ 
fore illusory. After the trial of the case and tho 
final decree is passed, the Court will make a provi- 
sion directing the defendants mortgagees to pay 
their court fees within a certain time and if they 
do not pay the court-fees tho amount will bo paid to 
the mortgagor after taking security. I n such a case 
no mortgagee will allow his money to go back to 


3. ('30) 17 A. I. R. 1930 Mad. 985 : 129 I. C. 45 • 
59 M. L. J. 928, Bansirani Jesbraal v. Gunnia 
Naga Iyer. 

4. (’37) 21 A. I. R. 1937 Mad. 922 : 176 I. C. 995 : 
(1937) 2 M. L. J. 6GG, Peer Amntal v. Nallus.imi 
Filial, 
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the mortgagor’s hands owing to non-payment of 
court-fees, so that ultimately the Government will 
get the whole court-fee due upon the whole of the 
mortgage money. 

It follows from these observations that 
Ramesam J. was of the opinion that the 
plaintiff could only be called upon to stamp 
his plaint according to the value of his share 
in the mortgage, and if this opinion is cor- 
rect the petitioner .has complied with the 
requirements of the law and the proper 
forum will bo the District Munsif’s Court. In 
(1937) 2 m.l.j. G66 4 Varadachariar J. sitting 
with Mockett J. indicated strong dissent 
from the opinion expressed by Ramesam J. 
b in 59 M.L.J. 928. 3 In the course of his judg¬ 
ment the learned Judge said : 

Justice enn bo done between all the parties con¬ 
cerned only by providing in the decree for the 
distribution of the sale proceeds amongst the co- 
mortgagees. It accordingly seems to me more rea¬ 
sonable to regard the mortgage as a single cause of 
action at any rate for purposes of jurisdiction and 
in such a case under S. 8, Suits Valuation Act, the 
valuation for purposes of court-fee cannot be differ¬ 
ent. Ramesam J. suggests that as regards the de¬ 
fendant co-mortgagee’s share, the Court may be 
ablo to collect tho court-fees later on before distri¬ 
buting the monies to him. With great respect, I 
venture to doubt if there is anything in the Court- 
fees Act authorising the Court to do so. 

With great respect wo consider that the 
c opinion of Varadachariar J. is to be prefer¬ 
red to that of Ramesam J. The governing 
section is s. 7, Court-fees Act, and not S. 8, 
Suits Valuation Act, but in deciding what 
court-fee is payable under S. 7, Court-fees 
Act, tho Court must have regard to tho real 
nature of tho claim. A co-mortgageo suing 
alone for his sharo must ask for a prelimi¬ 
nary mortgage decree in respect of tho entire 
debt. As already pointed out, Lord Buck- 
master in 47 Cal. 175 2 stated that whero a 
co-mortgagee is suing alono ho must ask for 
tho proper decree which would provide for 
all the necessary accounts and payments, 
although a defendant mortgagee could not 
a ask for judgment in his favour. This can 
only moan that tho plaintiff must ask the 
Court to decide what is duo on tho mortgage 
as a whole and to fix a period for redemption 
of tho mortgaged proj>erty in its entirety. 
There can bo no redemption in part. There, 
foro tho plaintiff cannot get his sharo until 
the mortgagor has paid into Court what ho 
owes on tho mortgage or tho mortgaged pro¬ 
perties have been sold under the preliminary 
decree. In theso circumstances, it seems to 
us that tho primary claim can only be taken 
to bo the enforcement of payment of tho full 
mortgage debt, which means that tho plaint 
must bo stamped accordingly. Although 


hardship cannot be regarded as a factor, it 
may be pointed out that to require a co- * 
mortgagee suing alone to pay court-fees on 
the full amount of the mortgage debt will 
not result in hardship. If he obtains a mort- 
gage decree he will bo entitled to recover 
out of the money paid into Court by the 
mortgagor or out of the proceeds of the sale 
of the mortgaged property the full amount 
of which ho has had to pay in court-fees. 

The question of what would be the proper 
course for a mortgagee defendant to take to 
recover his share of the monies brought into 
Court as the result of a suit by a co-mort¬ 
gagee does not arise in this case and the 
question cau bo left for decision until it does ^ 
arise. In the course of his judgment the 
District Munsif referred to the decision of 
Pandrang Row J. in 44 M.L.W. 502 5 and the 
decision has been quoted to us in the course 
of the arguments. In that case a mortgage 
deed had been executed in favour of several 
creditors of the mortgagors for the aggregate 
amount of their dues, but it was the inten¬ 
tion of the parties that there should be no 
separate payment to any of tho co-mort¬ 
gagees until tho entire amount had been 
realised. Pandrang Row J. considered that 
the judgmont of the Privy Council in 47 Cal. 
175 3 did not apply and he held that one of 3 
tho creditors could not bring a suit for his 
share. There aro observations in the judg- 
ment which are open to criticism but it is 
not necessary to embark uj>on a discussion 
of the judgmont because in this caso it is 
common ground that 47 Cal. 175* does apply. 
The only contest is with regard to its bear¬ 
ing on tho question raised by the petitioner. 

For the reasons given wo hold that tho peti¬ 
tioner should value his suit at Rs. 4161 and 
pay court-fees on that amount, which means 
that tho proper Court to try this suit is that 
of the Subordinate Judge of Palghat, provi¬ 
ded, of courso, tho plaint is properly stamp- h 
ed. Tho costs of this petition will bo costs in 
tho causo. The petitioner attached tho plaint 
to his petition. The plaint will now be ro- 
turned to him. 

C.R.K./g.N. Order accordingly • 

5. (’SC) 23 A.I.R. 193G Mad. 895 : 109 I.C. 352:44 
M.L.W,502, Ramachandra Iyer v. Sivarutna Iyer. 
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Micttapukuntla Chinnaparcddi _ 

Appellant 

v. 

Masineni I enlcataramanappa and 

others — Respondents. 

Second Appeal No. 803 of 1939. Decided on 9th 
•September 1941, against decree of District Court 
Auantapur, in A. S. No. 38 of 1938. 

, / T f an o f ? r ° f Pr °P ert y Act (1882). Ss. 130 and 
6 ( e ) — Sale set aside-Vendee's right to recover 
purchase mone y is actionable claim within 
2 ». 130 and not mere right to sue under S. 6 (e). 

Where a sale is set aside a contract to repay the 

t “rm m ° Dt ? mUSt be trtken t0 be an implied 

he von ll act u 0f Sale bet "' een tl * vendor and 
he vendee. The r.ght of the vendee to claim on- 

£thT?L , tblS . C0ntr f ac o t is actionable claim 
i\ith n the meaning of S. 130 and is, therefore, 

wftbin t f* lgnabl ?- 11 is not a mere right to sue 

5 ?. i .r B n ? ° r s - 0 (c): <’ 32 ) i<j a - i- r. 

1. U 32, Licl. on. [p *210f] 

A. Lakshmai/ya — for Appellant. 

K Krishnaswami Ayyangar and N. Kotiswara 
lino — for Respondents. 

Judgment. — The appellant sold some 
properties to respondents 2 and 3 . The sale 
was. however, set aside at the instance of 
two persons who claimed to bo the real 
3 owners thereof. Their claim was upheld and 
the sale by the appellant in favour of res. 
pondents 2 and 3 was declared invalid 
thereafter respondents 2 and 3 assigned 
their right to get the purchase money from 
the appellant to respondent l (plaintiff) 
unc er Ex. a dated 9th February 1937. lies- 
pondont 1 then filed this suit for recovery of 

the I’^h 0 ?° n ° y fr0m tho “PPe'lAut on 
tl» strength of Ex. a tho deoil of assignment 

second avou . r *. Th. solo question In tho 

Jionn n ‘ n “ ' Vhelhe ‘' Ex ' A i3 a valid as. 

iSiw-sw 

rig'ht to sue for damagoTand Umt^eTng a 
hare right to sue. it was not assignable at 
law being opposed to s . c (o) T P 

Both tho lower Courts held that tlm'righi 
winch respondents 2 and 3 assigned in favour 
of plaintiff.respondent l was one to recover 
an .vseertained amount and an actionable 
claim, and not a . more right to sue f or 

£“o?h 3 ihl'Surts. ” aCC ° ri,in « ly 

In second appeal Mr. Lakshmayya. tho 
oanied advocate for the appellant. ur~os 
that tho view taken by the lower Courts! 
^12 M/27 & 2H 


to the nature of the right which accrued to 
respondents 2 and 3 by the sale to them be- ' 
ing declared invalid has not been properly 
understood by both the Courts. If it is a bare 
right to suo that respondents 2 and 3 got on 
the sale in their favour being set aside, then 
it is obvious that a transfer of the same 
would be prohibited by S. C (e). T. P. Act 
and that respondent l would have no right 
to sue. Tho question is not free from diffi¬ 
culty but I think it is covered by the deci¬ 
sion of the Judicial Committee in li pat 2 GG. 1 
A lease contained an agreement by the lessee 
to pay the Government revenue and there 
was a provision that if he committed a 
breach of the covenant, he should be liable / 
to pay damages to the lessor. Tho lessee 
Jailed to pay certain instalments of revenue. 
Inen tho lessor sold tho property to a third 
person who paid those instalments from out 
of the purchase money. Later, the lessor 
executed a document by which he assigned 
to tho purchaser his right to recover the in¬ 
stalments from the lessee. The question was 
whether the right which the lessor obtained 
on the lessee committing default in the pay. 
ment of the revenue to the Government 
which the lessor ultimately paid, was a hare 
right to sue, in which case the assignment 
of that right would not he a valid one. The a 
suit was filed by tho assignee to recover 
the instalments of revenue which remained 
unpaid by the lessee which as stated above 
he h.mself paid on behalf of the lessor. 
The suit was filed on tho strength of the 
assignment which the lessor executed con- 
vey.ng h,s rights to recover the same from 
the lessee. The lessee committed default in 
payment of a further instalment which 
accrued duo after tho purchase of the pro¬ 
perty by the plaintiff. In so far as that 
instalment was concerned, ho was the owner 
? y thafc t,mo aud under tho terms of the 
document having stopped into tho lessor’s 
shoes, he was held entitled to recover that h 
instalment which accrued due after his pur¬ 
chase. As regards tho right to recover the 
instalments which the lessee had failed to 
pay before tho purchase by tho plaintiff tho 
High Court held that it was a mere right tn 
sue and that such a right was not transfer 
able under the law. As extracted on p o 71 nf 
the report, the High Court said this • 

Whit was assigned l.y defendant 2 to tl»« 

V n *« »"S right to recover damages from SlT' 

n. tl,0 Government revenue. ~ 

M/32) 19 A. I. It. 1932 I*. C . 32 : 1 35 I r ! . 

59 I. A. II : 11 Put. 2GG (1* c 1 \r„ 5 
Mullick v. lied;iit Ali ' ' Ma, mmtbanatlj 
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to recover damages is a mere right to sue and such 
a a right cannot be transferred under the law. 

After setting out the above extract, the 
Judicial Committee referred to the relevant 
provision in the Transfer of Property Act, 
S.G (e) which is in these terms: "A mere 
right to sue cannot ho transferred.” The 
Judicial Committee held that what was as¬ 
signed was not a mere right to sue hut a 
claim for a definite sum of money which the 
lessee was bound by his contract with 
Banerji to repay to him. This is what they 
say : 

Their Lordships are clearly of opinion that this 
clause (Transfer of Property Act, S. 6 (e) ) has no 
application to the facts of the present case. In their 
b Lordships’ opinion what was assigned to the appel¬ 
lant was not a mere right to sue but a claim for a 
definite sum of money which the lessee was bound 
by his contract with Banerji to repay to him. This 
would, their Lordships think, bean actionableclaim 
to which S. 130 of the Act would apply. The failuro 
of the lessee to fulfil this obligation does not give 
rise to a claim of damages within the meaning of 
the clause in the lease on which the High Court 
found, but to a claim for reimbursement of the 
precise sum which the landlord had disbursed to 
meet the obligation. 

In the present case, respondents 2 and 3 
the purchasers from the appellant had a 
claim for reimbursement of the precise sum 
which they had paid as purchase money. 
c This was a precise sum which they were 
entitled to get either on the view that the 
salo was void ah initio (the vendors having 
had no title from the very beginning) or on 
the ground of an existing consideration 
which afterwards failed. In either case, it 
is the purchase money that respondents 2 
and 3 had a right to recover. It may be that 
they had a right to recover some other 
amount under some other head of claim hut 
certainly they had the right to recover the 
purchase money which is a definite sum of 
money and the vendor tho appellant was 
hound to repay this sum to his vendees, 
respondents 2 and 3. As iu the case before 
** the Judicial Committee, it must bo taken that 
this was an implied term of tho contract of 
sale. In tho caso before tho Judicial Com¬ 
mittee, the lease deed did not contain an ex¬ 
press covenant to repay to the lessor the sum 
which he paid to tho Government by way of 
Government revenue which the lessee had 
defaulted to pay. But, eventually, tho Judi¬ 
cial Committee implied such a contract and 
that is what is referred to on p. 27 1 as a 
claim for a definite sum of money which the 
lessee was hound by his contract with 
Banerji to repay to him. The contract which 
is hero referred to is obviously an implied 
term of the contract, namely the lease deed. 


I. Gen. Assur. Co. (Gentle J.) A. I. R. 

On the same reasoning it must be held that 
there was in this case a contract to repay 
the purchase money between the vendor and 
the vendees. A right to claim enforcement 
of this contract would bo in the words of the 
above decision an actionable claim to which 
S.130, T.P. Act, applies. This being so, the right 
was clearly assignable. Having regard to the 
above decision of the Judicial Committee, I 
think it is not profitable to refer to the other 
cases cited by either party. The second ap¬ 
peal fails and is therefore dismissed with 
costs. Leave to appeal refused. 

C.R.k./g.n. Appeal dismissed. 
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Gentle J. 

K.N. Ramakrishna Ixjear — Applicant 

v. 

Official Liquidator, South Indian 
General Assurance Co., Ltd. (in liqui¬ 
dation) — Respondent. 

0. P. No. 206 of 1940, (Application No. 1576 of 
1941), Decided on 22nd August 1941. 

Trusts—Creation of— Payment of money to 
insurance company for revival of policy —Com¬ 
pany going into liquidation before policy revived 
—Receipt of money by company is not in 
fiduciary capacity and no question of trust 
arises. g 

In respect of a lapsed policy, the applicant paid 
certain money to the Insurance Company for revival 
of tho policy. But before the policy was revived, 
tho company went into liquidation. Thereupon ap¬ 
plicant claimed to be treated as a preferential cre¬ 
ditor to the extent of the money paid by biui on 
the ground that a trust has been created : 

Held that tho payment to the Insurance Com¬ 
pany of the sum was for a specific purpose which 
did not involve any payment by the company to any 
third person nor was it agreed that the money 
should be returned to the applicant upon tho hap¬ 
pening of any specified event. The object for which 
the payment was mado and which was the consi¬ 
deration for the pnyment has failed inasmuch ns 
tho policy has not been revived sinco liquidation of 
the company took place before it could be effected. 
Therefore it could not he said that when the appli- 
cant paid the money to the company the company 
received this money in any fiduciary capacity. 
That being so, no question of trust arose : 32 Mad. 
GS. Pel. on ; 121 E. B. 12; (1857) 26 L. J. Cb. 710; 
(•40) 27 A.I.lt. 1940 Mad. 441 and (’39) 26 A.I B. 
1939 Mad 337, Disting. ft’ 2 11 gi 

A. K. Sreeraman — for Applicant. 

Order. —Tho applicant is creditor of tho 
company which is being wound up. The 
Official Liquidator refused to place him in 
tho list of preferential creditors and tho 
object of this application is to obtain an 
order that ho should be treated as such pre¬ 
ferential creditor. The ground upon which 
preference is claimed is that a sum of Ks. 140 
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a was paid by the applicant to the company 
in circumstances which created a trust, the 
company being the trustee and the applicant 
the cestui que trust. The applicant was the 
assignee of a policy of insurance issued by 
the company in respect of which about two 
years premia were in arrears and the policy 
had lapsed. After correspondence passing 
between the applicant and the company, 
Lxs. l'. l to r. 5, ii. which the company 
stated that upon payment of the amount of 
the premia in arrears amounting to Rs. no 
and a medical certificate being supplied in 
respect of the person insured by the policy, 
this would he revived. On 2Sth June into, 
^ ^ ,e applicant sent ;i cheque for its. mo to the 
company to meet the amount of the premia 
unpaid. The company acknowledged pay¬ 
ment on lGth July 1040 stating that the 
medical certificate had not been forthcom- 
ing, hut uj>on its receipt, it would consider 
revival of the policy and meanwhile, tho 
sum of Rs. mo was placed in tho suspense 
account involving no risk to the company. 
In fact, the company did not place it in any 
account named suspense,’' but in an account 
called "advance premium receipt account.” 
Within a few days of payment, the liquida- 
tion of the company commenced and no 
c further step was taken in rogurd to the 
policy or its revival. 


Learned counsel for the applicant con- 
tends that this sum of ns. mo was paid fora 
specific purpose, namely, in order to obtain 
a revival of the policy and this purpose not 
having been fulfilled, the company then must 
have occupied a fiduciary position and it 
►was their duty to return the money in full 
to the applicant, a trust having been created 
of w hid the company was the trustee and 
ho applicant cestui que trust. In support of 
this argument, a number of authorities deci¬ 
ded both m England and in India were 
cited : 121 E. R. 12;* (1857) 2G L. J. ch. 710 2 
(1J10) 1 M L. J. 251* and (193<>) i M.L.J. 209> 

IxmT CaHCS ’ iL W ° S 1101,1 «• trust 

existed, the circumstances in each being 

either money was paid to tho payee, usually 

a banker with instructions for tho money 

to bo paid to a specified third party or was 

money received by the payee upon the terms 

1. 121 E. It. 12, Edwards v. Glynn. 

^ Jur (ns) 532* r t 

W. It. (JG6, Parley v. Turner. 

3; J ' 10 ) ‘ 27 A.I.K. 1910 Mad. Ml : 194 j c 72 H • 
I.L.R. (l‘J-10) Mad 845 : (1940) 1 M. I,, j. 251' 
Ut iculI Abhihih-o of Mminis v. Natesain filial. 

(19im, 2 M A -, IJ V 1 ? S9 Mud ;i;i7 : 1H:1 I- c. 203 : 

)1 M.L.J. Joy, Oopulukrishnu v. Official 
Liquidator*', T. N. A gRiilon Rank, Ltd. 


that it was to be repaid to the payee subject 
to certain couditions, tho latter case being S 
the amount of the security deposit paid by 
an employee to an employer in respect of 
his services and to be returned at the termi¬ 
nation of the employment subject to any 
claim which the employer might have 
against the employee. 

Whenever money is paid by one person 
to another it can be said that it is remitted 
for a specific purpose. Tho buyer paying to 
a seller of goods or a hirer for the hire of 
an article but. because money is so paid that 
does not ipso facto make the recipient the 
trustee. If the goods are not delivered or the 
article hired is not supplied, as the case may ^ 
be. there is failure of consideration and tho 
one making tho payment is entitled to re¬ 
cover the amount from the payee on an 
implied contract lor tho return of money, 
the consideration for which has wholiy 
failed. In 32 Mad. G8,° it was held that a 
trust would exist when a banker is to collect 
and remit but not when he is to use and 
repay. In the four authorities to which 
learned counsel for tho applicant referred, 
it was contemplated at the time of payment 
that the payee received the money in a 
fiduciary capacity. 'Tho payment to the 
Insurance Company of a sum of Rs. mo was 9 
for a specific purpose which did not involve 
any payment by the company to any third 
person nor was it agreed that tho money 
should be returned to the applicant upon the 
happening of any specified event. The object 
for which the payment was made and which 
was the consideration for the payment has 
failed inasmuch as the policy has not been 
revived since liquidation of the company 
took place before it could bo effected. I can¬ 
not find that when the applicant paid to tho 
company rs. lio tho company received this 
money in any fiduciary capacity. That being 
so, no question of trust arose. The solo basis j, 
upon which tho claim is made for tho appli. 
cant to bo treated as a preferential creditor 
is that he was tho cestui quo trust and tho 
company was the trustee of tho sum of 
Rs. MO. In my view, that is not the position. 
Consequently, this application fails om j j s 
dismissed. No order as to costs. 


C.R.K./K.s. 


Petition dismissed. 


5. COO) 32 Mail 68 : 1 I. C. 712, 
of Madras v. G. Smith. 


Oflicial 


Assignee 
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Venkataramana Rao J. 

Saradambal — Appellant 

v. 

S. Subbarama Ayyar — Respondent. 

Appeal No. 195 of 1940, Decided on 3rd October 
1941, against appellate order of District Court, 
Coimbatore, D/- 6th September 1939. 

(a) Hindu Women's Rights to Property Act 
(1937), S. 3 — Applicability. 

The Act does not regulate succession to agricul¬ 
tural lands in the Governor’s Provinces : (’41) 28 
A.I.R. 1941 F.C. 72, Foil. [P 212/0 

(b) Hindu Women's Rights to Property Act 
(1937), S. 3 — Construction — Property taken 
by widow is liable for her husdand’s debts — 

b Fact that property was given to her under her 
husband’s will for maintenance cannot exone¬ 
rate her liability for those debts. 

Under S. 3 the widow takes her husband’s inter¬ 
est subjeot to the rights and obligations attached to 
that interest and subject to the restrictions placed 
on her powers by S. 3 (3) which leaves the right to 
partition untouched but restricts the right of alie¬ 
nation because the nature of the interest which she 
takes i6 a Hindu woman’s interest. The Act has 
taken away the rule of survivorship aud allowed 
the property to descend to the widow. Once the rule 
of survivorship no longer operates there is nothing 
to preclude a creditor from attaching the property. 

(P 2136. c, d, f] 

Though the interest she takes is a limited inter¬ 
est of a Ilindu woman, she is conferred the same 
status as that of a male owner. The inheritance 
c vests in her for the time being as fully as it vests in 
any male succeeding to the property but only with 
a restricted right of alienation : 5 Cal. 776 (P.C.), 
Rcl. on., (P 213d, c) 

The fact that a right of partition is conferred 
upon the widow goes to show that the property is 
taken by her subject to all the rights and liabilities 
which the husband would have had because it is 
the same interest that is conferred upon her. There¬ 
fore the property taken by her must bo held to bo 
liable for the payment of her husband’s debts, and 
the fact that the properties were given to her under 
her husband s will for hor maintenance cannot 
exonerate her liability to pay her husband's debts. 

CP 213 f] 

V. Subramaniam — for Appellant. 

V. C. Yccraraghavan — for Respondent. 
d Judgment. — This appeal raises a ques¬ 
tion relating to the construction of s. 3, cl. (2), 
Ilindu Women's Rights to Property Act, 
1937. The relevant facts are few. On isth 
December 1935, the plaintiff obtained a decree 
for uionoy in o. S.No. 1188 of 1935 on the file 
of the District Munsif of Coimbatore against 
defendant 1 . Subsequent to the date of the 
decree defendant l died. Ilis wife defen¬ 
dant 3 was brought on record as his legal 
representative. The plaintiff sought to im¬ 
plead the brother aud the brother’s son of 
defendant 1 besides defendant 3, but the 
Court allowed only defendant J to be brought 
on record and dismissed the application 


against the brother and. the brother’s son. e 
The order passed by the learned District 
Munsif is to the following effect : 

To implead the widow he relies upon the Act 18 
of 1937 by which a widow obtains an intcrestof her 
deceased husband. I do not think that the decree- 
holder can go both against the widow and against 
the brother and the brother’s son. As the decree- 
holder is relying upon the Act 18 of 1937 I must 
presume that the widow has taken the husband’s 
property and his interest in the joint property. The 
widow will therefore be added as legal representative 
and the brother and the brother’s son are struck off 
the record. 

Defendants filed a statement of objections 
objecting to the execution being issued against 
her. She stated that her husband before his 
death left a will in her favour in and by ^ 
which he gave certain immovable proper¬ 
ties to her for her maintenance which inclu¬ 
ded also the suit properties and therefore 
they were not liable to be attached. The 
learned District Munsif took the view that 
the fact that the properties wore given to 
her for her maintenance would not exonerate 
her liability to pay her husband’s debt and 
he therefore allowed the execution to issue. 
On appeal, the learned District Judge took 
the view that if the properties were self- 
acquired, the will must be regarded as opera, 
tivo; hut if the properties were regarded as 
joint family properties the share of the bus- 9 
hand which vested in defendant 3 under the 
Hindu Women’s Rights to Property Act was 
liable to be attached. Ho confirmed the de¬ 
cision of the learned District Munsif. On 
appeal, Mr. Vedanta Subramaniam on behalf 
of defendant 3 contends that tho view of the 
learned District Judge in regard to tho 
Married Women’s Rights to Property Act is # 
not sound. His contention is that under the 
said Act tho property would bo taken by 
defendant 3 free from the liability to pay her 
husband’s debt and that it was not the in¬ 
tention of tho Act to enlarge the rights of 
tho creditors. The question is whether this 
contention is tenable. In view of the recent 
decision of tho Federal Court in (1941) 2 
M.L.J. 1-2, 1 that tho said Act does not regulato 
succession to agricultural lands in the Gov¬ 
ernor’s Provinces, of the properties that were 
attached which comprise 23 items in tho 
schedulo to tho execution petition, only two 
items, namely items 22 and 23 will bo gov- 
erned by tho Act. Tho provisions of tho Act 
which are relevant for tho present discussion 
are els. (2) and (3) of S. 3 which run thus : 


.(’41) 28 A.I.R. 1941 F.C. 72: 194 J/? 1 T 35 . 7 ,. : 
I.L.R. (1941) Kar.F.C. 143 : (1941) 2 M.L.J. 12, 
In tho Matter of tho Hindu Women's Rights to 
Property Act. 



1942 


In re Kandasami Solagar Madras 213 


(2) When ft Hindu governed by any schoci of 
a Hindu law other than the Dayabhag School or by 

customary law dies intestato having at the time of 
his death an interest in a Hindu joint family pro¬ 
perty, his widow shall, subject to the provisions of 
subs. (3), havo in the property the same interest as 
he himself had. 

(3) Any interest devolving on a Hindu widow 
under the provisions of this section shall be the 
limited interest known as a Hindu woman's estate, 
provided, however, that she shall have the same 
right of claiming partition as a male owner. 

Under S. 3 (*2) the interest taken by the 
widow is the same interest as the husband 
himself had, that is, the interest of an un¬ 
divided member of a joint family in the joint 
family property. The said interest is capa¬ 
ble of definition and so far as this presidency 
is concerned, it is liable to separation by 
partition and alienable inter vivos for valu¬ 
able consideration and liable to be seized in 
execution of a decree for the personal debts 
of the member. Giving the language its plain 
meaning, the widow takes that interest sub¬ 
ject to the rights and obligations attached to 
that interest and subject to the restrictions 
placed on her powers by cl. (3) of S. 3 of the 
Act. That clause leaves the right to partition 
untouched but restricts the right of aliena¬ 
tion because the nature of the interest which 
she takes is a Hindu woman’s interest. 'What 
c a Hindu woman’s interest is, is well defined 
in Hindu law, that is, she is competent to 
alienate that interest only for purposes sanc¬ 
tioned by Hindu law and that interest is 
liable to bo seized in execution of decrees for 
the payment of the debts of the last male 
owner. Taking both the clauses together, the 
property taken by her is liable for the debts 
of her husband. The contention of Mr. 
Vedanta Subramaniam is that as the hus¬ 
band died undivided and the other creditor 
has not taken any steps during his lifetime 

o attach the said property, his remedy is 
iost. It .s true that if the Act had not been 

d passed, as the husband died without leaving a 

male issue the property would have gone by 
survivorship to his undivided brother and 
his brother s son and the doctrine of sur¬ 
vivorship would prevent the creditor from 
attaching that property. But the Act bus 
taken away that rule of survivorship and 
allowed the property to descend to his wife 
Once the rule of survivorship no longer 
operates, there is nothing to preclude a ere. 
ditor from attaching the property. Though 
the interest she takes is a limited interest 
of a Hindu woman, she is conferred the 
Bftine status os that of a male owner. Kven 
in the case of a female who takes a Hindu 
woman’s estate, the inheritance vests in her 


for the time being as fully as it vests in any Q 
male succeeding to the property but only 
with a restricted right of alienation. As 
pointed out by the Judicial Committee in 
5 Cal. 776“ at p. 789, “the whole estate is for 
the time vested in her absolutely for some 
purposes, though in some respects for only a 
qualified interest.’’ If for instance an un¬ 
divided member dies leaving a son and also 
his widow, the property would devolve upon 
both of them and though, so far as the 
widow is concerned, her interest is limited 
no such limitation can be placed upon the 
interest taken by the son. It cannot be said 
that the interest of the son is attachable but 
not that of the widow. The fact that a right f 
of partition is conferred upon the widow 
goes to show that the property is taken by 
her subject to all the rights and liabilities 
which the husband would have had because 
it is the same interest that is conferred upon 
her. Therefore, giving the language its plain 
meaning, the property taken by her must be 
held to be liable for the payment of her 
husband’s debts and is liable to be attached 
by the plaintiff. The view taken by the 
learned District Judge is therefore correct. 
The learned District Munsif will issue exe¬ 
cution in the light of the observations con¬ 
tained in the judgment. I direct each party 9 
to bear his own costs in this appeal. Leave 
to appeal refused. 

C.R.K./G.N. Appeal dismissed. 

2. C80) 5 Cal. 77C : 7 I. A. 113 : 4 Sar. 103 : 6 
C. L. R. 322 (P. C.), Moniram Kalita v. Keri 
Kolituui. 
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Horwill J. 

In re Kandasami Solaf/ar — 

Accused — Appellant. 

Criminal Appeal No. 352 of 1911, Decided on 3rd 
September 19-11, against order of Court of Session 
of West Tanjoro Division at Tanjore, in C. C. No. 8 , 
of 1911. 

(a) Penal Code (1860), Ss. 300 and 304 Part 2 
— Accused striking old woman of 55 with heavy 
stick and fracturing temporal bone into pieces 
—Woman dying instantaneously—Offence falls 
under S. 300 (3). 

The uecused being in bad temper and irritated 
picked up n very heavy 6tick and gave an old 
woman of 55 years such a heavy blow on the head 
so ns to break her temporal l>one into several pieces. 
The woman died instantaneously: 

Held that the offence came within the purview 
of b. 300 (3) ami not S. 301, second part. [V 215 h; 

(b) Criminal trial — Sentence — Public Pro¬ 
secutor representing that more serious offence 
not commitied-Policy of Crown ie not to press. 

It 's not the policy of the Crown to press fora 
conuction for a more serious offence if the local re- 
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presentative of the Crown has represented that 
B such an offence was not committed. [P 216a] 

M. Ranganatha Sastri — for Appellant. 

A. S. Sivakaminathan for Public Prosecutor _ 

for the Crown. 

Judgment. — The appellant has been 
convicted by the Sessions Judge of West 
Tanjore of an offence punishable under S. 304, 
part 2 , Penal Code, and sentenced to rigo¬ 
rous imprisonment for four years. The de¬ 
ceased was an old lady of 55 years of age 
and she, like her son p. \v. 8 and his brother, 
were farm servants of the accused. On the 
day of offence, p. w. 8 and his mother came 
to the field of the accused without the 
b brother of P. w. 8 and they were at once 
taken to task by the accused for not bring¬ 
ing him. P. W. 8 gave an excuse which 
obviously did not satisfy the accused; and 
so the accused attempted to beat him. Fortu¬ 
nately for p. w. 8, ho was able to run away 
and received a more glancing blow on the 
back which did not cause any injury. Tho 
deceased saw that tho accused was attempt¬ 
ing to striko her son and so she intervened 
on his behalf and scolded the accused for 
attacking her son. Unfortunately for her, 
tho accused was very irritable because he 
had boon beaten just before by p. \vs. 5 and 
c 11 a nd others. Being in a bad temper and 
irritated by hor interference, ho raised a 
stout ferrulcd stick which he had in his hand 
and gave her such a severe blow on the 
head as to cause her death. This is spoken 
to not only by P. W. 8, but by p. \vs. 9 and 
10 , who wore working in tho neighbourhood. 

As soon as his mother had fallen to the 
ground, P. \v. 8 wont to a village three miles 
away to inform his brother. The offeDco 
took place at about 10 o’clock; but by tho 
time ho had brought back his brother and 
they had together gone to tho village munsifs 
house one and half mile away and found 
him absent and then traced him to tho scene 
“ of offence, it was 5-30 P. M. The village 
Magistrate (p. w. 12 ) had gone to tho sceno 
of offence on tho information of D. \v. i, the 
brother of tho accused, and had taken a 
statement from tho accused himself, who 
hod said that a number of persons (seven in 

number)—including p. \VS. 5 to 7 and li_ 

had attacked him and those working for 
him and had killed the deceased. 

Most of the remaining prosecution wit¬ 
nesses speak to the incident which is refer¬ 
red to in the statement of the accused and 
which, if tho prosecution story is true, is en¬ 
tirely irrelevant; because the incident in 
which tho deceased met with her death had 


absolutely no connexion with what had hap. 
pened before. The prosecution story as to * 
the earlier incident is that p. ws. 5 and li, 
who were in turn married to tho niece of 
the accused and had paid the accused a 
bride s price, had subsequently been discard¬ 
ed in favour of another man, but tbe bride’s 
price had not been returned. On the day in 
question, they went to the field where the 
accused was harvesting the crops and said 
that they would not allow the harvest to 
proceed unless the rs. 50 which had been 
paid by them were returned. During the 
subsequent disturbance, p. ws. 5 and 11 re¬ 
ceived some blows but no serious injuries, 
while the accused had received a few cuts / 
and other injuries. D. W. l, the brother of 
the accused, had two contusions and D. w. 10 , 
the son of the accused, also received an in¬ 
jury. P. Ws. 5 to 7 and 9 to li say that after 
this disturbance most of the witnesses went 
away. P. Ws. 9 and 10 returned to their 
fields, which adjoin the field in which this 
offence occurred. It was only after the fight 
was over, they say, that P. w. 8 and the de¬ 
ceased came on the scene. 

One’s first impulse is to suspect that there 
were not two incidents, separated by 20 
minutes to three-fourth hour, but one inci¬ 
dent, the fight in which so many persons g 
were injured. It seems more plausible that 
the deceased met her death while she and 
P. W. 8 wore taking their master’s part and 
received hor injuries at the hands of p. w. 5 
or p. W. ll or one of their friends. That 
suspicion receives confirmation from the fact 
that the accused remained at the scene of 
offence and implicated P. WS. 5 and ll and 
their pangalies within an hour and a half of 
the commission of the offence. Further, it 
is pointed out that the statement which 
P.W. 8 made was as late as 5-30 p.m. and oven 
then was rather vague and omitted many 
details given in tho .Sessions Court. How- 
over, there aro serious difficulties in accept- h 
ing this story of the accused, despite first 
impressions that there was something in it. 

It could not have been the caso that p. ws. 5 
and ll and others came and deliberately 
attacked the deceased. She was an old woman 
and she herself could have taken no part in 
the affray. It is suggested by the learned 
counsel for the accused that some blow in¬ 
tended for some male conspirator of tho ac¬ 
cused may have fallen on her; but the nature 
of tho injuries makes that view impossible. 

She received not merely one fatal blow but 
three substantial blows, each of which caused 
a severe injury. Ilor right temporal bone 
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a was broken into pieces^ in addition to that 
she had a contused puncture wound on her 
head and an injury to her arm, which shows 
that there was a deliberate attack made on 
her. This does not fit in very well with the 
accused’s account of what happened that 
day in his field. The injuries are however 
easily explicable on the basis of the prosecu¬ 
tion story; for the accused, having become 
angry on account of the incident 20 to 45 
minutes earlier, was ready to vent his spleen 
on the deceased because she intervened to 
prevent him from beating P. W. 8. 

Then, the evidence of the Village Magis¬ 
trate is fatal to the accused’s case. D. W. l 
5 came to him at about 11-80 A. m. and told 
him that the villagers were joining together 
and were going to beat the accused and that 
the latter had asked him to bring the Village 
Magistrate before they did so. This is con¬ 
sonant with the prosecution case that there 
had been a preliminary affray; for this mes- 
senger was sent to p. w. 12 because the ac¬ 
cused apprehended that p.Ws. 5 and ll would 
return in force with their pangalies and in¬ 
flict a further beating. If the deceased had 
really been killed in the earlier fighting, 
D.W. l would certainly have told p. w. 12 so. 
It is argued that P. W. 12 is not completely 
c trustworthy because he admits in cross- 
examination that he is related to P. ws. o 
and ll and others. Unfortunately, the prose¬ 
cution did not ask P. w. 12 what exactly the 
relationship was or whether he was not also 
related to the accused; but it is in evidence 
that p. ws. 5 and ll are the first cousins once 
removed of the accused and so any person 
distantly related to P. Ws. 5 and ll would 
also be related to the accused. Moreover, the 
conduct of p. w. 12 does not suggest that he 
was in any way partial. Ho acted on the in¬ 
formation given to him by D. W. l and. went 
to the scene of offence at once and recorded 
the statement of the accused. That statement 
he sent without any delay to the police, and 
it was on the accused’s statement that the 
police came to the village. It was only when 
the police reached the village that the state¬ 
ment of P.W. 8 was handed over to the police. 
The head constable says that the statement 
of P. W. 8 was given to him at 10 p. m. and 
there is no reason to doubt the truth of his 
evidence; for it could have been a matter of 
no consequence to tho police whether p.w. ll 
was booked for this offence or tho accused. 

Tho prosecution story is spoken to by 
three witnesses. Although P. W. 9 may bo 
interested and his evidence has to be accepted 
With caution, p. W. 10, a distant relativo of 


the parties, seems to be quite disinterested. e 
Finally, there is the evidence of P.W. 8, who 
was the farm servant of the accused and 
who, if the accused’s story is true, was pre¬ 
sent with his mother and helping the ac¬ 
cused. If his mother had been killed and ho 
struck, as D.W. l says, by P.W. 11, he would 
have been only too eager to complain against 
P.W. ll for dealing these savage blows at his 
mother. The accused has attempted to show 
that P. W. 8 was bought over. It is said that 
P. W. 5 sold a piece of land to P. W. 7, that 
P. W. 7 subsequently transferred the land to 
a distant relativo of P. W. 8, and that P. W. 8 
attested tho document. No evidence that is 
worthy of any credence has been adduced to ^ 
show that p. w. 8 received any benefit from 
these transactions. Moreover, these transac¬ 
tions took place long after the offence was 
committed. If p.w. 8’s support was bought, 
he must have been persuaded before 5-30 P.M. 

—or at any rate before 10 P.M.—on the day 
of the offence. He obviously could not have 
accepted the overtures of tho prosecution 
party without consulting his brother, and 
by the time ho had brought his brother and 
had gone to the village Munsif’s house and 
brought other pangalies — as he apparently 
did—there was little time left for him to 
enter into negotiations with tho prosecution <} 
party to exculpate P. w. ll and to foist tho 
case on the accused. A number of witnesses 


were examined in the Sessions Court for the 
defence, but they did not figure very well in 
the witness box; and so the learned counsel 
for the appellant has rightly not sought to 
place any reliance on their evidence. I am 
therefore satisfied that the learned Sessions 
Judge came to the correct conclusion that it 
was the accused who caused this fatal injury. 

To pick up a stick which is said to be three 
fingers in diameter with a ferrule at the end 
and which, from the nature of tho injuries, 
must have boon a very heavy one, and to 
give an old woman such a heavy blow on the 
head so as to break her temporal bone into 
several pieces — is certainly, in the words of 
cl. (3) of s. 300, Penal Code, “to do an act 
with the intention of causing such bodily 
injury to tho deceased,’’ as was found in the 
post mortem examination. That injury was 
undoubtedly sufficient, in the words of the 
same clause, “ in tho ordinary course of 
nature, to cause death.” In fact, it would 
have been most romarkablo if she had sur¬ 
vived such a severo beating. Death was in¬ 
evitable, and tho evidenco shows that she 
died almost instantaneously. The accused 
therefore committed murder and the learned 
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a Sessions Judge was wrong in convicting him 
only under s. 304, Part 2. However the learn¬ 
ed Sessions Judge has taken shelter behind 
his Public Prosecutor: and it is not the policy 
of the Crown to press for a conviction for a 
more serious offence if the local representa¬ 
tive of the Crown has represented that such 
an offenco was not committed. No notice has 
therefore gone to the accused to show cause 
why the sentence should not be enhanced. 
The sentence in the circumstances is a light 
one. The conviction and sentence are affirmed 
and the appeal dismissed. 

C.R.K./g.N. Appeal dismissed. 
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King and Lakshmana Rao JJ. 

Official Receiver , Eamnad at Madura 

— Appellant 

v. 

Sivasuriya Narayanaswami Thevarand 
others — Respondents. 

Appeal No. 339 of 1939, Decided on 28th October 
1941, against order of the Sub-Judge, Rnmnad at 
Madura, D/- 15th September 1938. 

• (a) Limitation Act (1908), Art. 182 (5)—Final 
order — Meaning of explained — Order requir¬ 
ing applicant to do something so that Court may 
proceed with application is not final order. 

c The expression "final order" in Art. 182 (5) 
means an order putting an end to the application 
in respect of which it is made and not merely the 
last order in point of time. An order requiring the 
petitioner to do something in order that the Court 
may proceed with his application does not even 
contemplate the end of the execution petition. 
Therefore an order returning a petition for attend¬ 
ing to the directions given by Court that prayer for 
time should be moved by means of an application 
supported by an affidavit, is not n final order within 
the meaning of Art. 182 (5) ns further action ontho 
petition was contemplated : (*39) 2G A.I.R. 1939 
Mad 841, Applied ; ('41) 28 A.I.R. 1941 Mad. 731, 
Disting. (P 217(7,>0 

• (b) Civil P. C. (1908), O. 21, R. 17—Appli¬ 
cation returned for amendment represented after 
inordinately long period without application to 

d excuse delay—Execution application cannot be 
deemed to be pending or revived. 

If an execution petition is returned to the decree- 
holder for some amendment or compliance with 
some requisition, it is his duty to represent it 
within the time allowed or to get an extension of 
the time allowed, or to show cause why he should 
not comply with the requisition, or to pursuo the 
mntter in some way until he gets what can properly 
bo described ns the final order upon it. If, having 
received back the petition, he takes no further 
action upon it, then be should be treated ns if he 
had never put in his petition at all. It is not per¬ 
missible for a decree-holder to extend tbo period of 
limitation by simply failing to represent an execu¬ 
tion petition returned for rectification and the pro¬ 
per wny to deal with such a petition as that is to 
treat it as not having come into existence at all. 
Tho suspension of the proceedings in such cases is 


due to the act or default of the decree-holder in not 
representing the petition and the petition has no 
judicial existence pending its representation. If it is 
represented within time, the date of the original 
presentation will be the date of the execution peti¬ 
tion, and the same position would result if it is 
represented late with an application to excuse the 
delay and the delay is excused. It cannot be deemed 
to be pending if it is withheld for an inordinately 
long period and represented without any application 
to excuse delay merely in the hope of saving limita¬ 
tion for a fresh application : (’39) 26 A.I.R. 1939 
Mad. 841 ; (’40) 27 A.I.R. 1940 Mad. 215 and 
( , 0 4?)27 A. i .R. 1940 Mad. 281, Bel. on ; 27 All. 
334 (P.C.), Disling.; C. M. S.A. No. 193 of 1939, 
Dissent. j-p 218 d,e,f] 

D. M. Krishnaswami Ayyar and A. Balasubra- 
mania Ayyar—lor Appellant. 

1 . Bamaswami Ayyar —for Respondents. 

Judgment. —This is an appeal against 
the decision of the Subordinate Judge of 
Ramnad dismissing E. p. No. 72 of 1937 as 
barred by limitation, and declining to revive 
a prior unregistered petition for execution 
returned on 15th January 1985 for compliance 
with a direction of 29th November 1934, and 
represented along with E. p. no. 72 of 1937 
on 18th August 1937 with a prayer to revive 
it if necessary. The decree sought to be 
executed is the final decree for sale on a 
mortgage passed on 2ist October 1932, and 
an application for execution was filed in 1933 
(e. p. no. 19 of 1933). Notice was ordered 
and the petition was dismissed for nonpay- 9 
ment of batta. The next petition is the 
unregistered petition, and it was filed on 
23rd August 1934. The application was made 
by the appellant tho Official Receiver in 
whom the estate of the decree-holder had 
vested, and it was returned on isth Septem¬ 
ber 1934 with the endorsement : 

Affidavits in support of the transfer of the decree 
and also the vesting order should he filed. Sale 
papers and encumbrance certificate nnd Union tax 
ahou d be filed. Columns G and II should be revised. 

\ akil s fee claimed is excessive. Serial number of 
this petition should bo stated in the cause title. 

Two weeks were allowed for complying 
with tho directions, and the petition was h 
represented on 27th September with the 
endorsement : 

Represented. Encumbrnnce certificates have been 
applied for and not received yet. It is prayed that 
two weeks time may be granted for filing the sale 
papers etc. 

The petition was returned on 2Sth Septem¬ 
ber with an endorsement that prayer for 
time should bo made by means of an appli¬ 
cation supported by an affidavit, and it was 
represented on 9th October with the endorse¬ 
ment : 

Represented. Tho vesting order and other main 
records are reported by tbo Olhcial Receiver to 
have been sent by liim to the High Court and that 
it may tuke a long time for the High Court to 
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return them. Inasmuch as the Official Receiver a 
° responsible officer of this Honourable Court has 
made statements in columns D and J about the 
vesting in him and he being a transferee decree- 
holder, i.e,, by operation of law, the filing of any 
affidavit may be dispensed with. The filing of the 
vesting order may also be dispensed with for the 
present. If the defendants deny the vesting, then it 
may be ordered to be produced. Vakil's fee has been 
claimed as per R. 84 on p. 253 of Vol. 1 Civil Rules 
of Practice on the amount due as shown in column 
G. If it is pointed out how the calculation is wrong, 

I am ready to amend it. Serial number of this 
petition can be known only after it is filed and as 
soon as it is filed the serial number will be given. 
As regards sale papers, I have since obtained en¬ 
cumbrance certificates. It may take sometime for 
the original decree-holder to arrange for preparing 
other sale papers. I pray for two weeks time for the 
b same and I am presenting an application for more 
time. 

An application for time (e. a. No. 401 of 
1934) was also filed, and time was granted 
till 23rd October. The petition was represen¬ 
ted on 23rd October with the endorsement, 
“complied with and represented,” and it was 
returned on 25th October with the endorse¬ 
ment 

vakil’s fee on Rs. 19,424 comes to Rs. 170-10-11. 
Judgment-debtor’s interest has not been stated in 
col. (J). As regards item 2, to state whether the 
judgment-debtor has got both warams or mel- 
waram only, what is the jama for the village ns 
per account. 

c Two weeks were allowed for compliance 
and the petition was represented on 8th 
November w ith the endorsement 
Represented. The fees portion has been amended. 
For the rest, the Village Munsif of Athiyatbur has 
been addressed by the Official Receiver. Since it 
may take some time for getting the reply, if the 
execution petition is now filed, the information will 
be given on or before the date fixed for notice to 
defendants. 

The petition was returned on 13th Novem¬ 
ber with the endorsement "Direction No. 2 
has not been attended to. Time two weeks” 
and it was represented on 27th November 
with the endorsement 

Represented. When a letter was written by the 
d Official Receiver of Ramnad to the Village Munsif 
of Athiyathur, asking him to give particulars re¬ 
garding the jama, direction No. 2 and the warams 
belonging to the defendants, the said Villnge Mun- 
Bif without giving the said particulars, has reported 
that defendants 1 to 4 have no claim over item 2 
of property. It is therefore necessary that further 
two weeks time should be granted for writing to 
the said Village Munsif again and ascertaining the 
particulars regarding jama and waram. 

The petition was returned on 29th Novem¬ 
ber with the endorsement "Prayer for time 
should be moved by means of an application 
supported by an affidavit” and it was re¬ 
presented on 20th December with the en¬ 
dorsement 

Represented. In spite of the best efforts of the 
Official Receiver, Ramnad, he is not able to get the 


information as regards the jama and warams. The 
Official Receiver has no objection for fixing any e 
amount as the upset price for item 2. In these cir¬ 
cumstances the petition may be filed without the 
information as regards the jama and the warams 
and without any further information. 

The petition was returned on 2 lst Decern- 
her with the endorsement 
Extension of time has not been applied for by 
means of an application to represent this on 20th 
December and the directions called for on 25th 
October have not been attended to, 
and it was represented on lith January 1935 
with the endorsement 

Represented. In view of the reply of 20th Decem¬ 
ber the filing of a petition for extension of time 
may be excused. The directions of 25th October 
have been attended to, viz., by amending the vakil’s 
fee portion (vide representation dated 8th Novem- J 
her) and by saying that other information is not 
available (vide representation of 20th December). 

The petition was again returned on 15th 
January with the endorsement that the 
direction of 29th November bad not been 
attended to, and it was not represented till 
18th August 1937 when it was filed along with 
E. p. No. 72 of 1937. The present application 
(E. p. No. 72 of 1937) was filed more than 
three years after the dismissal of E. P. No. 19 
of 1933 and it would be barred by limitation 
unless the ordor of 15th January 1935 on 
the unregistered petition is the final order 
thereon within the meaning of clause (5) of g 
Art. 182, Limitation Act, or the unregistered 
petition filed on 23rd August 1934 should be 
deemed to be pending. The initial question 
therefore is W’bether the order of 15th Janu- 
ary is a final order and as pointed out in 
I. L. R. (1940) Mad. CO 1 in which all the pre- 
vious decisions were considered, the expres¬ 
sion “final order” means an order putting 
an end to the application in respect of which 
it is made and not merely the last order in 
point of time. An order requiring the peti¬ 
tioner to do something in order that the 
Court may proceed with his application does 
not even contemplate the end of the execu¬ 
tion petition, and the unregistered petition h 
in this case was returned on 15th January 
for attending to the directions of 29th Nov¬ 
ember that prayer for time should be moved 
by means of an application supported by an 
affidavit. Further action on the petition was 
contemplated and the decision in (1941) l 
M. l. j. 657- is clearly distinguishable. In 
that case on an application filed in 1932 to 
transmit the decree to Bombay for execution, 

1. (’39) 2G A. I. R. 1939 Mad. 841 : 189 I. C. 411 • 

I. L. R. (1910) Mad. GO : (1939) 2 M. L. J. 671, 
Chidambaram v. Murugcsan. 

2. (’41)28 A. I. R. 1941 Mad. 731:197 I. C. 261 : 
(1911) 1 M.L.J. 837, Kandnsunii Chetti v. Gokul- 
doss Madanji it Co. 
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a an order of transmission was made in August 
1932 and another application was filed in 
February 1935, to transmit the decree again 
to Bombay for execution. The decree had not 
been received from Bombay and the appli¬ 
cation was returned on 27th February 1935, 
with the eudorsement "Copy of the decree 
has not been received from the High Court, 
Bombay — returned.” The petition was not 
returned for remedying any defect nor was 
any action required to be done by the appli¬ 
cant. Nothing could have been done until 
the decree was received from Bombay, and 
it was held that in the circumstances the 
only interpretation that can reasonably he 
b given to the language was that the Court 
had decided that it would have nothing fur¬ 
ther to do with the application. Such an 
order would be a final order, but it is im¬ 
possible to give the same interpretation to 
the order of 15th January in this case. The 
petition was required to attend to the direc¬ 
tions of 29th November and the order was 
in no sense a final order on the petition. 

The order of 15th January 1935 is thus of 
no avail and it remains to consider whether 
the unregistered petition should bo deemed 
to be pending. No doubt tho petition did 
conform to tho requirements of Rr. li to 14 
c of o. 21 , Civil P. C., but tho amount claimed 
towards vakil’s fees was incorrect and the 
vesting order had not been filed. The peti¬ 
tion had to bo returned on that account, and 
tho sale papers which should not properly be 
called for till a later stage were also required. 
Exception was not taken to this course and 
the vakil’s fee was amended on 8th Novem- 
her 1934 after further returns. Time was re¬ 
quested on 27th November for furnishing 
information regarding the interest of tho 
judgment.debtor in item 2 and tho petition 
was returned on 29th November with tho 
eudorsement that prayer for time should bo 
d moved by means of an application supported 
by an affidavit..Tho petition was represented 
on 20th December and it was returned on 
2lst December for attending among other 
things to the direction, regarding the filing 
of an application for time. The petition was 
represented on lith January with a request 
to excuse the filing of a potition for exten¬ 
sion of time and it was returned on 15 th 
January with an endorsement that the direc¬ 
tion of 29th November had not been attended 
to. I ho potition was not represented there¬ 
after and as pointed out in I.L.R. (1940) Mad. 

00 at p. GG, if tho petition is returned to tho 
decree-holder for some amendment or com¬ 
pliance with some requisition, it is his duty 


A. I. R. 

to represent it within the time allowed or to 
get an extension of the time allowed, or to * 
show cause why he should not comply with 
the requisition, or to pursue the matter in 
some way until he gets what can properly 
be described as the final order upon it. If, 
having received back the petition, he takes 
no further action upon it, then he should be 
treated as if he had never put in his peti¬ 
tion at all. It is not permissible for a decree- 
holder to extend the period of limitation by 
simply failing to represent an execution peti¬ 
tion returned for rectification and the proper 
way to deal with such a petition as that is 
to treat it as not having come into existence 
at all. The suspension of the proceedings in / 
such cases is due to the act or default of the 
decree-holder in not representing the peti¬ 
tion, and as held in (1939) 2 m. l. j. 8 G 4 3 at 
p. 866, the petition had no judicial existence 
ponding its representation. If it is represen¬ 
ted within time, the date of the original 
presentation will be tho date of the execu¬ 
tion petition, and the same position would 
result if it is represented late with an appli. 
cation to excuse the delay and the delay is 
excused. It cannot be deemed to be pending if 
it is withheld for an inordinately long period 
and represented without any application to 
excuse delay merely in the hope of saving 9 
limitation for a fresh application, and we 
are unable to subscribe to tho view taken in 
C. M. S. A. No. 193 of 1939, that even in such 
cases the application should be deemed to be 
pending. As pointed out in (1939) 2 M. L. J. 

4G9 4 at page 472, an application returned for 
complying with certain requirements and 
not represented within a reasonable time 
oven if nono was fixed by the Court cannot 
bo held to be of any avail, and no question 
of improper disposal or illegal dismissal 
arises hero as in (1939) 2 M. L. J. 4G9 4 and 
C. M. S. A. No. 193 of 1939. 

r lho unregistered petition was returned on h 
15th January 1935 for compliance with tho 
direction of 29th November 1934 and it was 
not represented till 8th August 1937 whon it 
was filed along with E. p. no. 72 of 1937 . It was 
not accompauied by any application to ex¬ 
cuse the delay nor was tho Court requested 
to excuse tho delay. Tho reason for tho de¬ 
lay was not evon stated and execution of 
tho decree was barred by that time. Tho 


3- (’40) 27 A. I. R. 1940 Mad. 215 : 189 I. C. 822 : 
(1939) 2 M. L. J. 864, G. R. Naidu v. Vonkata- 
swami Naidu. 

4. (’40) 27 A. I. R. 1940 Mad. 281 : 189 I. C. 185 : 
(1939) 2 M.L.J. 469, Krishnauiachari v. Chengal- 
raya Naidu. 
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suspension of the proceedings till then was 
due to the act or default of the decree- 
holder in not representing the petition, and 
the decision in 27 ALL. 834 5 is not applica¬ 
ble. In the circumstances the unregistered 
petition cannot bo deemed to bo pending or 
revived and the decision of the Subordinate 
Judge is correct. The appeal therefore fails 
and is dismissed with costs. 

C.R.K./K.S. Appeal dismissed. 

5. (’05) 27 All. 334 : 32 I. A. 102 : 8 Sar. 810 : 2 
A. L. J. 397 (P.C.), Kamaruddin v. Jawahirlal. 


Lim. Act— 

(a) (’42) Chitaley, Art. 182 N. 129 Pt. 18. 

(’38) Ruatomji, Pago 1741, Pta. 1 and 3. 

o q p_ Q' _ 

(b) (’40) Chitaley, 0. 21, R. 17, N. 4. 

(’41) Mulla, Page 777, Pt. (s). 
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Patanjali Sastri J. 

V. S. Velayutha Pandaram — 

Appellayit 


v. 


S. Suryamurthi Pillai — Respondent. 
Second Appeal No. 626 of 1939, Decided on 6th 
December 1940, against decree of Dist. Court, West 
Tanjore at Tanjore, D/- 29th July 1939. 

Hindu law—Marriage — Brahma and Asura 
forms — Marriage must be presumed to be in 
Brahma form—Presumption can be rebutted. 

Prima facie every marriage under the Hindu law 
must be presumed to have taken place according to 
the Brahma form. This presumption can, of course, 
be rebutted by evidence. Gift of jewels or money 
made to the bride does not make the marriage an 
asura : (’35) 22 A. I. R. 1935 Mad. 740, Iiel. on. 

[P 219c,/,/.] 

A stipulation by the father for a dowry for, or a 
present of jewels to, the girl as a condition of giving 
her in marriage cannot turn such dowry or present 
into a “bride price” and make the marriage an 
Asura, the distinctive feature of which is “the giving 
of money or money’s worth to the bride's father for 
his benefit or as a consideration for giving the girl 
in marriage.” The fact that the father had in¬ 
tended to present his daughter with jewels and 
abandoned the idea subsequently in view of the 
payment received for tho purpose from the bride¬ 
groom cannot affect tho character of the marriage 
in Brahma form : (’35) 22 A. I. R. 1935 Mad. 740, 
Approved ; (’26) 13 A. I. R. 1926 Mad. 37. Disft»- 
guished and doubted. [p 220 cj.g.li] 

T. M. Krishna&uami Iyer and A. Balasubra - 
mania Iyer — for Appellant. 

Ii. Sundaralingam — for Respondent. 

Judgment. — This is an appeal brought 
by the defendant from a decreo of tho Dis¬ 
trict Court of West Tanjore niado in favour 
of tho respondent in a suit for recovory of 
tho plaint mentioned jewels or their value 
Rs. l ioo with interest. Tho jewels belonged 
to one Sundarambal who was the daughter 
of tho appellant and tho wife of tho respon- 


dent. She died without leaving any issue 
and the dispute relates to the respondent’s 
right to succeed to the jewels as her heir. 
This depends, of course, under the Hindu 
law, upon the form of Sundarambal's marri¬ 
age to the respondent. The trial Court held 
that it was in the Asura form and dismissed 
the respondent's claim. On appeal, the 
learned District Judge came to the conclu¬ 
sion that it was in tho Brahma form and 
accordingly decreed the suit. The appellant 
challenges tho correctness of that conclusion 
in this appeal. 

It is well settled that prima facie every 
marriage under tho Hindu law must be 
presumed to have taken place according to / 
the Brahma form. This presumption can, of 
course, be rebutted by evidence and it is 
sought in this case to rebut it by showing 
that the appellant before giving Sundaram¬ 
bal in marriage stipulated for payment of 
Rs. 500 from the respondent as bride price. 
The respondent admits the payment of 
Rs. 500 to the appellant, but his case is that 
it was paid not for the appellant’s own bene¬ 
fit but for the specific purpose of making 
jewels for the bride and they were accord¬ 
ingly made. This caso was accepted by the 
trial Court and the finding was not chal¬ 
lenged in the Court below or before me in g 
this second appeal. The trial Court however 
took the view that the marriage was in the 
Asura form because the payment was not a 
voluntary payment by the bridegroom for 
making ornaments for the bride but was 
the result of bargain and stipulation. Ac¬ 
cording to the learned District Munsif, a 
Brahma marriage involves a pure gift of the 
girl (Kanyadanam), and though a voluntary 
gift of money or jewels to the bride out of 
courtesy or affection may not be inconsistent 
with such form of marriage, a stipulation 
for such gifts as a condition of giving the 
girl in marriage, though intended entirely 
for the benefit of the bride, makes it an 
Asura marriage as understood in the Hindu 
law. This view has been pressed before me 
by Mr. T. M. Krishuaswami Ayyar for the 
appellant and tho question is whether it is 
well founded. 

It has been held, and this is not disputed 
by Mr. Krishuaswami Ayyar, that gift of 
jewels or money made to the bride does not 
make the marriage an Asura (53 Mad. 488 1 ), 
but he maintains that even such gifts if 
they are not purely voluntary but aro made 

1. (’35) 22 A. I. R. 1935 Mad 740: 159 I. C. 845: 

58 Mad. 488: 69 M.L.J. 142, Kailasauatha Muda- 

liar v. Yadivanni. 
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a in fulfilment of stipulations in that behalf, 
bring it within that category. There is no 
direct decision on this point, at any rate 
none was cited at the bar, but the principles 
applicable are, to my mind, perfectly plain. 
Marriage, according to Hindu shastras, is a 
holy sacrament and the gift of a girl to a 
suitable person is a sacred duty enjoined 
upon the father which, if duly performed, 
is hold to confer upon him great spiritual 
benefit. Manu laid down : 

No father learned in the shastras shall receive 
even a particle (of money) for giving his daughter 
in marriage. By receiving such money out of avarice 
he becomes a seller of his offspring. (Chapter 3, 
^ Verse 51). 

The rishis thus discountenanced a father 
exploiting his power of disposal of his girl 
in marriage for his own pecuniary bonefit in 
disregard of his parental duty of bestowing 
her on a duly qualified person. The vice of 
the discredited Asura form consists therefore 
in the father out of his greed turning his 
fiduciary obligation into a source of profit 
for himself thereby transforming a sacra¬ 
ment into a commercial bargain. Such being 
the object and principle underlying the pro¬ 
hibition of the Asura form, there is no ap¬ 
parent reason why a stipulation by the father 
for a dowry for the girl as a condition of 
c giving her in marriage, should bo viewed as 
involving a broach of his parental duty and 
amounting to a sale of his offspring (npatya 
vikraya). On the other hand, verso 51 of tho 
same chapter of Manu indicates that the ac¬ 
ceptance of a dowry from the bridegroom 
does not turn the marriage into a sale. It 
says : 

When the sulka given for the damsel is not taken 
by the kinsmen for their own use, there is no sale. 

It is only honouring (arhnnain) the bride, and is 
totally freo from sin. 

Medhatithi, in his commentary on this 
text, points out that the receipt of money or 
d monoy’s worth for the benefit of the girl 
(kanyartho) does not amount to her salo, and 
is desirable as it tends to enhance her self¬ 
esteem and also raises her in tho estimation 
of others, and concludes with the observation 
that receipt of a dowry for the girl (kanyar- 
thain dlmnagrahanam) is prescribed by thus 
stating the good arising from it (artha- 
vadena). This would seem to clinch the 
matter, for if tho receipt of a dowry for tho 
girl is to bo regarded as a thing prescribed 
(vidhiyate) by tho shastras, it would bo part 
of tho father’s duty to obtain it for her if 
possible, and a stipulation for its payment 
by tho bridegroom cannot have tho effect of 
making tho marriage an asura which is as 


already observed, , essentially founded on a 
breach of parental duty. Reference was made * 
to the decision in 53 Mad. 488 1 where Vara- 
dachariar J. delivering the judgment of the 
Court observed : 

The form or value of the jewel was not even the 
subject of a bargain, but merely left to tho pleasure 
of the bridegroom's father. This can in no sense be 
called "bride price.” 

Here the learned Judge was merely em¬ 
phasizing that in no view was it possible, 
in the circumstances of that case, to hold that 
the marriage there in question was in the 
Asura form, and I cannot regard the passage 
as involving a decision that a bargain or a 
stipulation made with the bridegroom in re¬ 
gard to the present of jewels to the bride * 
turns such present into a ‘‘bride price” and 
makes the marriage an asura, especially as 
the learned Judge has stated in the sentence 
next following that the distinctive feature of 
the asura form is 

the giving of money or money’s worth to the 
bride’s father for his benefit or nsa consideration for 
giving the girl in marriage. 

Mr. T. M. Krishnaswami Iyer argued that 
the appellant had intended to make jewels for 
his daughter himself and that by stipulating 
for and receiving tho sum of Rs. 500 from the 
respondent, he was relieved from the expenses 
of making such jewels and thus indirectly g 
benefited himself, and reference was made 
to 49 M.L.J. 554 2 in support of this argument. 

I see no force in this contention. In the first 
place, this was not the case of tho appellant 
at all. Ho alleged that tho money was re. 
ceived only in consideration of his giving 
his daughter in marriage to the respondent 
and this has been found to be false. The 
money, ns already observed, was found to 
have been received by tho appellant for the 
specific purpose of making jewels for his 
daughter, and I cannot agree, in such cir¬ 
cumstances, that oven if tho appellant had 
intended to presont bis daughter with jewels 
nnd abandoned the idea subsequently in view !> 
of the payment received for the purpose from 
the respondent, that would affect the char- 
actor of the marriage. The appellant was 
under no obligation to make any jewels for 
his daughter before tho receipt of the money, 
and there can be no question of his being 
relieved from any obligation by such receipt. 

Ill 49 M.L.J. 551, 2 the father of the bride re¬ 
ceived a contribution from the bridegroom’s 
party towards tho expenses of the marriage, 
and Rnmesam J. held that as tho father was 
benefited by such contribution in that he 

2. ('2fi) 13 A.I.R. 192C Mad. 37 : 91 I.C. 5G1 : 49 
M.L.J. r>54, Samu Asari v. Anncbi Annual. 
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a was relieved to that extent from defraying 
snch expenses himself, the marriage was one 
in the Asura form. This view has been criti¬ 
cised in tho latest edition of Mayne’s Hindu 
Law as not really warranted by the Hindu 
law texts, and the point may have to be re. 
considered when it arises. The decision has 
no application to the facts of the present case 
which are entirely different. For the reasons 
indicated, I have no hesitation in holding 
that the marriage of Sundarambal to the 
respondent was in the Brahma form and the 
respondent is her heir. The second appeal is 
accordingly dismissed with costs. Leave 
refused. 

!j C.R.K./g.N. Appeal dismissed. 

Hindu Law — 

(’38) Gour, S. 14 N. 337 Pt. 1; S. 28 N. 451. 

(’40) Mulla, S. 428 Pt. (m); S. 429 1't. (r). 
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Horwill J. 

In re Eumaraswamy Kalinga Rayar 

and others — Petitioners. 

Criminal Rovn. Case No. 538 and Petn. No. 507 
of 1941, Decided on 10th September 1941, to revise 
order of Second Class Magistrate, Kumbakonam, 
D/- 4th June 1941. 

(a) Criminal P. C. (1898), S. 528-Notice. 

c The transfer of a case on application of one of 
the accused to another Magistrate without notice to 
the other accused is not illegal. [P 221e] 

(b) Criminal P. C. (1898), S. 350 (1), Pro¬ 
viso (a) — Transfer of case to another Magis¬ 
trate—Accused have no right to have witnesses 
re-called. 

Where a case is transferred from one Magistrate 
to another, the accused have no right to have wit¬ 
nesses re called and tho Magistrate can reject their 
request for proper reasons. [P 221c] 

T. S. Raghavachariar — for Petitioners. 

Public Prosecutor — for the Crown. 

Facts. —Tho accused several in number 
were charged of an offence under Ss. 144 , 312 , 
3GG and 448, Penal Code. Tho socond class 
d Magistrate, Papanasam, enquired into the 
case and 13 witnesses were examined. At 
that stage one of tho accused applied to tho 
oub.Collector, Kumbakonam for a transfer 
of tho case and tho case was transferred to 
tho second class Magistrate, Kumbakonam. 
Tho petitioners in tho High Court who wore 
also accused had no notice of this potition 
for transfer. Tho petitioners objected to tho 
enquiry by tho second class Magistrate, 
Kumbakonam for want of notice and also 
claimed do novo trial and asked that all tho 
13 witnesses should bo summoned once again 
by the Court. Tho Magistrate passed an 
order rejecting both tho requests. Against 
this order the present revision potition was 


filed on the ground that tho transfer with¬ 
out notice was illegal and that S. 350, cl. (l), 
Proviso (a) applied to the case. 

Order. — The transfer of tho case to 
another Magistrate without notice to tho 
petitioners was not illegal. The petitioners 
had no right to have witnesses re-called. 
Tho Magistrate gave reasons for not wishing 
to do so. The petition is dismissed. 

C.R.K./K.S. Petition dismissed. 


Cr. P C. — 

(a) (’41) Chitaley, S. 192, N. 10, Pt. 1 and S.528, 

N. 13, Pt. 2. 

(*41) Mitra, Page 1740, N. 1393. 

(b) (’41) Chitaley, S. 350, N. 7, Pts. 3a and 4. 

(•41) Mitra, Page 1175, N. 1015. / 

* A. I. R. (29) 1942 Madras 221 (2) 

Leach C. J. and IIappell J. 

In re V. Bhuvaraha Iyengar — 

Accused — Petitioner. 

Criminal Misc. Petn. No. 1162 of 1941, Decided 
on 31st October 1941. 

• (a) Defence of India Act (1939), S. 2, rules 
under, R. 130A (b) — Rule 130A is not ultra 
vires—Reasons stated. 

Rule 130A (b) was contended to be ultra vires 
on the grounds that that provision contravenes the 
fundamental principle of English law that a person 
is presumed to be innocent until it is proved that he g 
is guilty and that the Defence of India Act and tho 
rules framed thereunder do not permit of a depar¬ 
ture from the provisions of the Code of Criminal 
Procedure with regard to bail applications: 

Held that neither the Defence of Iudia Act nor 
the rules indicate any attempt to depart from the 
principle of English justice that a person is pre¬ 
sumed to be innocent until he has been proved to 
be guilty. Rule 130A merely indicates that where 
a person is accused of an oflence under tho rules 
tho Court may not liberate him on bail pending tho 
trial, except when it has reasonable ground to be¬ 
lieve that he is innocent. When the Court comes 
to decide tho case it must acquit the accused if the 
prosecution has failed to establish the charge : 

[P 222 3 ] 

Held further that the fact that tho specified 
matters in S. 2 (2) of the Act do not include bail 
applications docs not mean that the Central Gov¬ 
ernment cannot make rules with regard to bail 
applications if it considers that in the public inte¬ 
rest it is necessary to do so. The general power con¬ 
ferred by sub-section (1) is left* utirely unaffcoted by 
what is stated in sub-s. (2). Further, sub-s. (3) in 
itself appears to be wide enough to cover R. 130A 
without any recourse to sub s. (1). For power is 
given to make rules with regard to the trial under 
sub-s. (3) and that implies power to make rules with 
regard to the custody of the accused pending trial. 
Therefore R. 130A is not ultra vires. 

[P 222/i; P 223a] 

(b) Defence of India Act (1939), S. 2 rules 
under, Rule 130A (b) — Bail — Provisions of 
Criminal Procedure Code do not apply. 

In respect of offences which come within tho 
rules framed under the Defence of India Act, that 
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Act governs all other statutory provisions and 
° therefore the provisions of the Code of Criminal 
Procedure with regard to bail do not apply. 

[P 223c, d] 

K. Bhashyam Ayyangar and J. R. Oundappa 
Rao — for Petitioner. 

Advocate-General and Public Prosecutor _ 

for the Crown. 

Leaoh C. J. — On 1 st October 1941 the 
petitioner delivered a speech at a meeting 
held in open air at Negapatam and in the 
course of it made statements which it is 
alleged constituted offences specified in the 
rules framed under the Defence of India 
Act. A police officer was present at the 
meeting and it is said that ho made notes of 
b the petitioner’s statements. On 16 th October 
the police filed in the Court of the Joint 
Magistrate of Negapatam a first information 
report in which the statements alleged to 
have been made by tho petitioner on this 
occasion wore set out. Immediately after the 
report had been presented the petitioner was 
arrested and a charge sheet prepared in 
which it was alleged that the petitioner had 
committed offences under r. 84 (6) (e) (g) (k) 
and (p) read with R. 38 (l) (a). Rule SS <i) (a) 
states that no person shall, without lawful 
authority or excuse, do any prejudicial act. 
Sub-rule (G) 6f R. 34 indicates what is meant 
c by a "prejudicial act.” Clause (e) of that 
sub-rule says that it is a prejudicial act to 
bring into hatred or contempt, or to excite 
disaffection towards Ilis Majesty or the 
Crown Representative or the Government 
established by law in British India, or in 
any other part of His Majesty’s dominions. 
Clause (g) states that it is a prejudicial act 
to cause fear or alarm to the public or to 
any section of the public. Clauso(k) provides 
that it is a prejudicial act to inlluonco the 
conduct or attitude of tho public or of any 
section of the public in a manner likely to 
bo prejudicial to the defence of British 
d India or to the efficient prosecution of war. 
Clause (p) says that it is a prejudicial act 
otherwise to prejudice the efficient prose- 
cution of the war and the defenco of British 
India, or tho public safety or interest. The 
statements alleged to have been made by the 
petitioner would appear to como within these 
rules. On 20th October the petitioner applied 
for bail, but his application was rejected by 
the Joint Magistrate by reason of the provi¬ 
sions of Rule 130A and the Sessions Judge 
agreed with the Joint Magistrate when a 
similar application was made to him. Tho 
petitioner asks this Court in the exorciso of 
its revisional powers to set aside the orders of 
tho Joint Magistrate and the Sessions Judge 


and grant him bail. The basis of the petition 
is the allegation that R. 130A (b) is ultra * 
vires the Central Government. The rule 
reads as follows : 

Notwithstanding anything contained in the Code 
of Criminal Procedure, 1898, no person accused or 
convicted of a contravention of these rules shall, if 
in custody, be released on bail or on his own bond 
unless— 

(a) the prosecution has been given an opportu¬ 
nity to oppose the application for such release; and 
(b) where the contravention is of any such provi¬ 
sion of these rules us the Central Government may 
by notified order specify in this behalf, the Court 
is satisfied that there are reasonable grounds for 
believing that he is not guilty of such contraven¬ 
tion. 

If cl. (b) contains a valid provision the / 
Court must bo satisBed that there are reason- 
ablo grounds for believing that the accused 
is innocent before releasing him on bail. It 
is said that this provision contravenes the 
fundamental principle of English law that 
a person is presumed to be innocent until it 
is proved that he is guilty and that the 
Defence of India Act and the rules framed 
thereunder do not. permit of a departure 
from tho provisions of the Code of Criminal 
Procedure with regard to bail applications. 
With regard to the first contention, it is to 
be observed that neither the Act nor the 
rules indicate any attempt to depart from 
the principle of English justice that a person 
is presumed to bo innocent until he has been 
proved to bo guilty. Rule 130A merely indi¬ 
cates that where a person is accused of au 
offence under the rules the Court may not 
liberate him on bail pending the trial, except 
when it has reasonable ground to believo 
that be is innocent. When tho Court comes 
to decido the case, it must acquit the accused 
if the prosecution has failed to establish the 
charge. 

Examination of Ss. 2 and 3 leaves no 
doubt in our minds that R. 130A is intra 
vires. Sub-section (l) of s. 2 states that tho 
Central Government may, by notification in 
the official Gazette make such rules as appear 
to it to be necessary or expedient for secur¬ 
ing tho defenco of British India, the public 
safety, tho maintenance of public order or 
the efficient prosecution of war, or for main¬ 
taining supplies and services essential to the 
lifo of the community Sub-section ( 2 ) says 
that without prejudice to tho generality of 
tho powers conferred by sub-s. (l), the rules 
may provide for, or may empowor an autho¬ 
rity to make orders providing for, all or any 
of certain specified matters. Tho fact that 
tho specified matters do not include bail 
applications does not mean that the Central 
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a Government cannot make rules with regard 
to bail applications if it considers that in 
the public interest it is necessary to do so. 
The general power conferred by sub-s. (1) is 
left entirely unaffected by what is stated in 
sub-s. ( 2 ). Moreover sub-s. (3) (i) of s. 2 says 
that the rules made under sub s, (l) may 
further provide for the arrest and trial of 
persons contravening any of the rules. This 
provision in itself appears to be wide enough 
to cover R. 130A without any recourse to 
sub-s. (l). If power is given to make rules 
with regard to the trial does this not imply 
power to make rules with regard to the 
custody of tho accused ponding trial ? But 
b even if it does not, tho scope of the general 
powers conferred by sub-s. (l) remains un¬ 
affected. Mr. Bhashyam Ayyangar has laid 
great stress on S. 14 which reads as follows: 

Save as otherwise expressly provided by or under 
this Act, the ordinary criminal and civil Courts 
shall continue to exercise jurisdiction. 

This section has been inserted because 
power is given to tho Provincial Govern¬ 
ment in Chap. 3 which embraces Ss. 8 to 13, 
to constitute special tribunals to try offences 
under tho rules framed by the Central Gov¬ 
ernment by virtue of its powers under the 
Defence of India Act. Special tribunals have 
c not been set up and nil offences under the 
Defence of India Act are still tried in the 
ordinary criminal Courts. That does not, 
however, rnetfn that trials in the ordinary 
criminal Courts are not subject to the spe¬ 
cial provisions of the Act. Section 3 states 
that a rule made under S. 2 or an order made 
under such a rule, shall have effect notwith- 
standing anything inconsistent therewith is 
contained in an enactment other than the 
Defence of India Act or in an instrument 
having effect by virtue of an enactment 
other than the Act. In respect of offences 
which come within the rules framed under 
j fbo Defence of India Act that Act governs 
all other statutory provisions and therefore 
the provisions of tho Code of Criminal Pro¬ 
cedure with regard to bail do not here apply 
if R. 130A is intra vires, which we hold it 
to be. 

It is conceded that in placing tho Defence 
of India Act in tho statute book tho Central 
Legislature acted within its powers. There¬ 
fore tho Joint Magistrate and tho Sessions 
Judge acted in accordance with law in re¬ 
jecting the petitioner’s application for bail. 
In the first information report and the chargo 
aheot grave charges are alleged against the 
petitioner by a responsible police officer and 
at tho stage at which the applications for 


bail were made it was impossible for the t 
Magistrate or the Sessions Judge to bo satis¬ 
fied that there were reasonable grounds for 
believing that the petitioner was not guilty 
of a contravention of the rules, and that is 
tho position now. Therefore the petitioner 
is not entitled to ask the Court to release 
him on bail. In these circumstances tho peti¬ 
tion will be dismissed. 

C.R.K./k.S. Petition dismissed. 

Cr. P. C. — 

(b) (’41) Chitaley, S. 1, N. 3 pt. 14 and S. 496 

(new point). 
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In re K. K. Narayanan Nambiar 

— Petitioner. 

Criminal Rcvn. Case No. 739 and Petn. No. 694 
of 1941, Decided on 24th September 1941, to revise 
judgment of Court of Session, South Malabar Divi¬ 
sion ut Calicut, D/- 21st July 1941. 

(a) Criminal P. C. (1898), S. 540 — Scope — 
Prosecution under S. 409, Penal Code — Court 
allowing stamp vendor to be called as prosecu¬ 
tion witness to explain how name of person who 
had not purchased stamp could appear as vendee 
at back of stamp—Discretion under S. 540 held 
properly exercised. 

Section 540 is extremely wide in its provisions 
and enables a Magistmle at any 6tnge of any pro- 9 
ceeding to examine any person as a witness; and, 
where it is essential to the just decision of the case, 
he is bound to do so. The summoning of a person 
as a witness whom the Court considers necessary for 
giving a just finding cannot be said to be an im¬ 
proper exercise of the powers under S. 540 merely 
because the evidence supports the cose of the prosecu¬ 
tion and not that of the accused. Section 510 is not 
limited for the benefit of the accused only, and the 
Court has power under S. 540 to examine a witness 
even to rebut defence evidence; but those powers 
should be sparingly invoked for such a purpose. The 
Court is not precluded from exercising its discretion 
under S. 540 merely because somebody ask6 it to do 
so. [P 224c ; P 225<i,e,<7] 

In a prosecution under S. 409, I. P. C., the stamp 
papers alleged to have been purchased by the accused 
were found to bear tho name of n dilferent person on ^ 
the reverse side. The defence produced a person who 
admitted that he bore tho name appearing on the 
stamps and was a purchaser of the same. The Court 
allowed the prosecution under S. 540 to call the 
stamp vendor to explain how the name of a person 
could appear as vendee at the back of a stamp paper 
when that person had not purchased it: 

Held, that the discretion under S. 540 in permit¬ 
ting stamp vendor to be called ns witness was pro¬ 
perly exercised: Case law referred. [P 225A] 

(b) Criminal P. C. (1898), S. 540 — Witness 
allowed to be examined under S. 540 at instance 
of party—Notice to other party is not necessary. 

In order to examine a witness under S. 540 at 
the instance of a party notice to the other party is 
not legally necessary, but if the other party is 
suddenly called upon to meet evidence which he 
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docs not know is going to bo adduced, he may well 
a be prejudiced. [P 226a] 

V. V. Srinivasa AyyangarandM.C. Sridharan 

— for Petitioner. 

Public Prosecutor — for the Crown. 

Order. — The petitioner was convicted 
under s. 109, Penal Code, of committing crimi¬ 
nal breach of trust by dishonestly misappro¬ 
priating a sum Rs. 118-15-0 entrusted to him 
in his capacity as Head Clerk, District Court, 
North Malabar; and the offence is said to 
have been committed between 2nd December 
1910 and the 17th of that month. His appeal 
was dismissed, the conviction and sentence 
being affirmed. The principal question which 
6 arises in this petition is whether the learned 
Magistrate, purporting to act under S. 510, 
Criminal P. C., exercised his discretion im¬ 
properly in admitting the evidence of a 
person who was examined as C. W. l. The pro¬ 
secution let in evidence through p. ws. 8 and 
9 that on llth December 1910, the petitioner 
took a sum of Rs. 2 out of the bag in which 
he kept his monoy as Head Clerk and gave 
it to P. W.9 to purchase seven stamp papers, 
which were subsequently handed over to 
P. W. 8. Formal evidence was given to this 
effect and there was not much cross-exami¬ 
nation on this point. The reverse sides of 
e the stamp papers however show that six of 
them were purchased in the name of one 
Appu Nair and one in tho name of a still 
different person. There was therefore a pos¬ 
sibility that the Court might be unable to 
accept the evidence of P. W. 9 in the face of 
the endorsements of the stamp vendor. The 
seventh paper was dated ith December 1940, 
ten days boforo P. \v. 9 is said to have mado 
the purchase. Not unnaturally, tho accused 
exploited these endorsements and examined 
a man who boro the name of Appu Nair and 
who deposed that ho had purchased these 
papers. Faced with tho possibility that p. Ws. 

8 and 9 might be disbelieved because of an ap- 
d parent discrepancy which ho knew could bo 
easily explained, tho public prosecutor filed 
an application in tho Magistrate’s Court 
nsking him to exercise his discretion under 
s. 540, Criminal P. C., and examine tho stamp 
vendor as a witness. lie did so; and tho 
stamp vendor explained how it was possible 
for a person to purchase a stamp paper and 
yet for one to find some other name on tho 
reverse. lie also deposed that the Appu Nair 
whoso name appeared on the reverse of six 
of the stamp papers was not I>. W. G, but an 
Appu Nair residing in an entirely different 
village to that in which D. w. G was living. 

As will ho seen from tho wording of s. 510, 


Criminal P. C., it is extremely wide in its e 
provisions and enables a Magistrate at any 
stage of any proceeding to examine any per¬ 
son as a witness; and, where it is essential 
to the just decision of the case, he is bound 
to do so. The very width of the powers 
given to the Magistrate require, however, a 
corresponding caution in using these powers. 

In the many cases cited by Mr. Srinivasa 
Ayyangar on behalf of the petitioner, vari¬ 
ous views have been expressed witli regard 
to the power of the Court to examine wit- 
nesses after the defence case has been closed; 
but, in all those cases, it was obvious that the 
power had been misused. In (1927) 2 K.B. 
5S7, 1 the Recorder permitted the examination f 
as a court witness of a co-accused who had 
throughout the trial been standing in the 
dock by the side of the accused against 
whom this evidence was let in and who was 
admittedly an accomplice. Avory J. who 
delivered the judgment of the Court, quotes 
at p. 594 tho rule laid down by Tindall J. 
in (1839) 9 C. A p. 129 2 : 

There is no doubt that the general rule is that 
where the Crown begins its case like a plaintiff in 
a civil suit, they caunot afterwards support their 
case by calling fresh witnesses, because they are 
met by certain evidence that contradicts it. They 
stand or fall by the evidence they have given. They 
must close their case before the defence begins, but g 
if any matter arises ex improviso, which no human 
ingenuity can foresee, on the part of a defendant 
in a civil suit, or a prisoner in a criminal case, 
there seems to mo no reason why that matter 
which so arose ex improviso may not be answered 
by contrary ovidenco on the part of tho Crown. 

However, in expressing the considered 
opinion of the Bonch, Avory J. himself lays 
uo restricting rule. Ho says: 

In the circumstances, without laying down that 
in no caso can nn additional witness be called by 
the Judge at tho close of the trial after tho caso for 
tho defence has been closed, we are of opinion that 
in this particular ca-'o the course that was adopted 
was irregular, and was calculated to do injustice to 
the appellant. 

In India we aro governed by the express * 
provisions of S. 540, Criminal P. C., which, 
as I have said, is extremely wide in its terms. 

In 12 a.l.j. 15, 3 after tho prosecution caso 
had been closed, the prosecution put in an 
entirely fresh list of witnesses to bo called, 
and the learned Judge held that that was an 
abuse of s. 540, Criminal P. C. In A.I.R. 1937 

1. (1927) 2 KIJ 587 : 9G L.J.K.B. 1069 : 137 L.T. 

535 : 28 Cox. C. C. 432 : 20 Cr. App. Rep. 86 : 91 
J.P. 152 : 43 T.L.R. 774. Rex. v. Dora Harris. 

2. (1839) 9 C. A P. 129 : 4 St. Tr. (N.S.) 86 : 2 
Moody C. C. 110, Rex. v. l'rost. 

3. (’ll) 1 A.I.R. 1911 Ail. 526 : 21 I.C. 1002 : 14 
Cr.L.J. 682 : 12 A.L.J. 15, Sita! Singh v. Dal- 
ganjan Singh. 
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j pat. 246,* the learned Judge found that the 
object of the additional evidence was merely 
to fill in an important gap in the prosecu¬ 
tion case and that it would be wrong for a 
Court to invoke s. 540, Criminal P. C., for 
that purpose. In 25 M.L.W. 151, 4 5 Curgenven J. 
found that the prosecution evidence as origi¬ 
nally let in disclosed no case against the 
accused at all and that the Court had based 
its finding against the accused exclusively 
on evidence adduced subsequently. In 1929 
M.W.N. 395,° the Prosecuting Inspector had 
deliberately refrained from examining the 
wife of the accused because he knew that 
she would not give evidence in support of 
6 the prosecution. He therefore adopted the 
plan of persuading the Judge to examine her 
as a court witness, so that he could cross- 
examine her. It was held that that was a 
gross abuse of the exercise of the powers 
given to the Magistrate under S. 540, Crimi¬ 
nal P. C. Nevertheless, it was found that 
there was abundant other evidence, and the 
-convictions were confirmed. In A.I.R. 1923 
Cal. 090 7 8 some general remarks on tho use of 
S. 540 are found, but no reasons are given for 
the particular decision arrived at. In A.I.R. 
1923 Cal. 163 s the abuse of S. 540, Criminal 
P. C., was of the same nature as in 1929 
c M.W.N. 395. 6 In 10 Lab. 790 u the Magistrate, 
after hearing the evidence of both sides and 
the arguments, when nothing remained but 
to pronounce judgment, suddenly decided 
to hold a local inspection and, without any 
notice either to the prosecution or the ac¬ 
cused, examined four witnesses at the scene 
of offence. 

Mr. Srinivasa Ayyangar particularly relies 
on some remarks to bo found in 12 A.L.J. 15 3 
that no witnesses should bo examined at tho 
bidding of nny person ; and he argues in this 
case that this c. w. l was examined at tho 
bidding of the prosecution and that there- 
d foro tho accused was prejudiced. I cannot, 
however, seo how a Court is precluded from 

4 . (‘37) 24 A.I.R. 1937 I’at. 246: 1G8 I.C. 979 : 38 
CpL.J. 657: 18 P.L.T. 483, Ramachandra Prasad 
v. Emperor. 

5. (’27) 14 A.I.R. 1927 Mad. 3G1 : 100 I C. 123 : 
28 Cr.L.J. 251 : 52 M.L.J. 118 : 25 M.L.W. 151 
Narayana Nair v. Rhar«avi Amma 

6 . (’29) 1929 M.W.N. 395, Collett v‘. Emperor 

7. (*23) 10 A.I.R. 1923 Cal. C90 : 75 I.C 541 : 21 
Cr.L.J. 957 : 37 C.L.J. 415 : 27 C.W.N. 675 
Natnbnr Ghoso v. Adaya Nath. 

8. (’23) 10 A.I.R. 1923 Cal 403 : 71 I C 657 : 24 
Cr.L.J. 193 : 37 C.L.J. 173, Emperor v. Satyendra 
Kumar. 

■9. ('29) 16 A.I.R. 1929 Lah 120 : 122 I.C. 95 • 31 
Cr.L.J. 346 : 10 Lah 790 ; 31 P.L.R. 39, Udho 
Ram v. Emperor. 
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exercising its discretion under S. 540, Crimi- fl 
nal P. C., jnerely because somebody asks 
it to do so. It is also argued that 8. 540, 
Criminal P. C., is intended only for the 
benefit of the accused. I see no reason why 
s. 540, Criminal P. C., should be so limited. 

It is in the interests of justice that a guilty 
person should be convicted just as it is in 
the interests of justice that an innocent 
person should bo acquitted. If the Court 
thinks that in order to give a just finding it 
is necessary to examine a witness, then it 
could not be an improper exercise of tho 
powers of the Court to summon that witness 
under S. 540, Criminal P. C., merely because 
the evidence supports the case of the pro- f 
secution and not that of the accused. It is 
possible to argue that the Public Prosecutor 
should have foreseen that there was a dis¬ 
crepancy between what P. W. 9 was going 
to speak to and the endorsements on the 
stamp papers, which the accused would bo 
certain to exploit, and that he should there¬ 
fore have examined the stamp vendor to 
explain this discrepancy ; but I do not think 
that this lack of foresight on tho part of tho 
prosecution should preclude the Court from 
examining the stamp vendor and clearing 
up the point. It is true that C. W. l not 
only gave evidence to explain the apparent <j 
discrepancy hut contradicted D. W. 6 by 
saying that the Appu Nair whose name 
appeared on the reverse of the stamp papers 
was not this witness. 

1 am of opinion that the Court has power 
under S. 540, Criminal P. C., to examine a 
witness even to rebut defence evidence; but 
clearly those powers should be sparingly in¬ 
voked for such a purpose. If a witness wero 
examined under S. 540 to contradict defence 
witnesses, then the accused might demand 
that further witnesses should bo examined 
by the Court under the same section to con¬ 
tradict the prior witness examined and thus 
lead to that improper prolonging of a case 
so strongly condemned in tho Allahabad 
case. If, in tho present case, the learned 
Magistrate had examined c. W. l for the 
sole purpose of contradicting D. w. 6,1 might 
have been inclined to hold that ho had not 
exercised his powers under s. 540 judicially ; 
but the main object of his examination was 
undoubtedly to explain how the name of a 
person could appear ns vendee on the back 
of a stamp paper when that person had not 
purchased it. I am unable to say therefore 
that the Magistrate did not exercise his 
discretion properly in examining C. w. 1 . It 
has been said that no notice was given to 
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a the accused of the intention of the Court to 
examine C. w. l. That is not legally neces¬ 
sary ; but if an accused person is suddenly 
called upon to meet evidence which he does 
not know is going to be adduced, he may 
well be prejudiced. The order here was 
passed on 12th May and he was not examined 
until 2Gth May and, as can be seen from 
the cross-examination of that witness, the 
learned counsel for the accused was quite 
prepared to meet this additional evidence. 
On the appreciation of the evidence of the 
prosecution witnesses, the defence witnesses, 
and the court witness, I see no reason to 
interfere. There are concurrent findings of 
& fact in the Magistrate’s Court and in tho 
Sessions Court. The petition is accordingly 
dismissed. 

C.R.K./G.N. Petition dismissed. 

Cr. P. C. — 

(«) (-41) Chitaley, S. 540 N. 4 Pts. 1 and 3a; N. 5 
Pt 1; N. 9 Pt. 1. 

(’41) Mitra, Page 17G8 N. 1411. 

(b) (’ll) Chitaley, S. 640 N. 6. 

('ll) Mitra, Page 1770 N. 1411. 
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Leach C. J. and Happell J. 

K. V. N arayanaswami Ayyar — 

Appellant 

v. 

Sevadappa Goundar — Respondent. 


Rotters Patent Appeal No. 9 of 1940, Decided on 
25th November 1940, against order and judgment 
of King J., Reported in (’40) 27 A. I. It. 1940 Mad. 
564. 

* Res judicata—Cross-suits or applications— 
Suit on mortgage effected by insolvent and 
application to set it aside by Official Receiver 
beard together and disposed by one judgment 
holding mortgage to be valid —Official Receiver 
filing no appeal from mortgage decree but only 
from order of dismissal of his application_Ap¬ 

peal is not barred by res judicata — Fact that 
appeal from mortgage decree and that from 
^ order of dismissal ot application lay to different 
Courts does not matter : (1910) 1 M. L. J. 647= 
(’40) 27 A. I. R. 1940 Mad. 564 = 192 I. C. B10 
REVERSED. 


An appellate tribunal is not preeluded from deal¬ 
ing with a question which comes before it merely 
because an inferior Court on the same facts in n 
cose other than thnt under appeal had given a 
decision which hnd not been appealed against at 
the same time as the decision under appeal. 

(F 2276,c] 

A suit by the mortgagee on a mortgage effected 
by an insolvent and an application to set aBido the 
mortgage filed by the Official Receiver under Ss. 4 
and 53, Provincial Insolvency Act, were heard 
together and disposed of by one judgment holding 
the mortgage to be valid with the result that the 
mortgagee was given a preliminary decree and the 
application of the OAicial Receiver was dismissed. 


The Official Receiver filed an appeal to the District 
Judge from the order of dismissal of his applies- «- 
tion but no appeal from the preliminary decree was 
filed. It was contended that the rule of res judicata 
applied : 

Held that the appeal was not barred by the 
principle of res judicata. [P 227e] 

Held further that the fact that the appeal in the 
mortgage suit was directly to the High Court and 
in the insolvency proceedings to tho District Judge 
in the first instance did not make any difference : 
(1940) 1 M. L. J. 647=(’40) 27 A. I. R. 1940 Mad. 
564=192 I. C. 810, Reversed; 29 Mad. 333 (F. B.), 
Applied; (’16) 3 A.I.R. 1916 Mad. 1133 and (’35) 22 
A. I. R. 1935 Mad. 214, Rel. on. (P 227 d,e] 

K. Bhashyam Axjyangar , C. V. Subramania 
Iyer and T. R. Srmirason — for Appellant. 

K. V. Knshnaswami Ayyar and M. Krishna f 
Bharathi — for Respondent. * 

Leach C. J. —The question in this appeal 
is whether the case falls within the Full: 
Bench decision of this Court in 29 Mad. 333. 1 
The appeal is under clauso 15 of the Letters 
Patent from a judgment of King J. The 
learned Judge considered that tho case did 
not fall within that decision, but gavo a 
certificate permitting tho filing of this appeal. 
After a careful consideration of the facts and 
the judgment in 29 Mad. 333, 1 we are of the 
opinion that this appeal should bo allowed. 
Tho facts are these. On 25th October 1930 
ono Sengoda Mudaliar was adjudicated an _ 
insolvent in the Court of the Subordinate 
Judge of Coimbatore. On 9th December 1927 
the insolvent mortgaged certain immovable 
property belonging to him to the rosjxmdent 
to secure a sum of Rs. 7000. On 23rd June 
1931 the mortgagee instituted a suit in the 
same Court to enforce the mortgage and 
made the appellant who is tho special 
receiver in tho insolvency a party. On 20 th 
August 1931 tho appellant applied to tho 
Sul>ordinate Judge in the insolvency pro¬ 
ceedings for an order setting aside the mort¬ 
gage under tho provisions of Ss. 4 and 53, 
Provincial Insolvency Act. The respondent’s 
suit and the appellant’s application were 
heard together and by a judgment dated 9th 
October 1934 the Subordinate Judge held that 
tho mortgage was valid. Tho consequence 
was, he granted tho respondent a preliminary 
decree and dismissed the appellant’s applica¬ 
tion under Ss. 4 and 63, Provincial Insolvency 
Act. The appellant appealed to the District 
Judge of Coimbatore against tho order dis¬ 
missing his application, but filed no appeal 
against the preliminary decree. The District 
Judge revered the decision of the Subordi¬ 
nate Judge and this resulted in the respon- 

1. (’06) 29 Ma,l. 333 : 1C M. L. J. 63 (F. I).),. 
I’uncfianada Yelan v. Yeitbinatba Sastrial. 
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a dent appealing to this Court. His contention 
was that inasmuch as the appellant had not 
appealed against the mortgage decree the 
judgment of the Subordinate Judge in the 
suit operated as res judicata and King J. 
held that it did. 

In 29 Mad. 333 1 the facts were as follows : 
A tenant filed a suit under the Madras Rent 
Recovery Act to compel the tender of a patta 
by the landholder. The landholder filed a 
cross.suit to compel the tenant to accept the 
patta offered by him. The suits were tried 
together and were disposed of in the same 
judgment. The result was that the tenant’s 
suit was dismissed and the landholder’s suit 
decreed. The tenant then filed an appeal in 
his suit, but not in the landholder’s suit and 
the question was whether tho decision in 
the landholder's suit operated a3 res judicata 
and prevented the tenant proceeding with 
his appeal. This Court was of the opinion 
that the case did not fall within the contem¬ 
plation of S. 13 of the Code of 1892, which 
corresponds to S. 11 of the present Code. The 
Court said that it would lead to startling 
results if it wero to hold that an appellate 
tribunal was precluded from dealing with a 
question which comes before it because an 
inferior Court on the same facts in a case 
c other than that under appeal had given a 
decision which had not been appealed against 
at the same time as the decision under ap¬ 
peal. This principle was followed in 29 M.L.J. 
651* and in G7 M.L.J. 3G4. 3 The latter case is 
on all fours with the present case. There was 
a suit and an original petition in insolvency 
proceedings in which the same question 
aroso for decision between the same parties. 
Both-matters camo up for hearing before the 
Additional Subordinate Judge of Tinnevolly 
and were heard together. A creditor, who 
was affected by the decision appealed, but 
only against the order on the petition, not 
d against the decree. Beasley C. J. had no 
hesitation in holding that tho case fell within 
tho four corners of 29 Mad. 333. 1 

In the present case King J. has held that 
the decision in 29 Mad. 333 1 does not apply 
because the appeal in the mortgago suit was 
directly to tho High Court and in tho insol 
vency proceedings to the District Judge in 
tho first instance. That is shortly the effect 
of his decision. We fail to seo what differ- 

2. (-16) 3 A.I.R. 1916 Mad. 1133 : 31 I.C. 210 : 29 
M. L. J. 551, Ramaawami Chetti v. Karupnan 
ChcUi. 

3. (’35) 22 A. I. R. 1935 Mad. 214 : 152 I. C. 114 : 

M. L. J. 364, Lakshmi Amina) v. Official 
•Receiver, Tinnovelly. 


ence this makes. There was an appeal to this 
Court in both the cases. We are not called e 
upon to say whether 29 Mad. 333 1 was rightly 
decided. That decision is binding upon us 
and the reasons for holding that the doctrine 
of res judicata did not operate in that case 
apply equally in the present case, and the 
appeal must bo allowed. The learned Judge 
did not decide a second objection taken by 
the respondent to the decision of the District 
Judge. The respondent’s second contention 
was that the insolvency Court had no juris¬ 
diction to set aside the mortgage because it 
did not fall within S. 53, Provincial Insol¬ 
vency Act, and the special receiver could not 
in such an application call in aid S.53, T. P. / 
Act. The respondent’s objections in this 
connexion are set out in paras. C, 7, 8 and 9 
of his memorandum of appeal. This ques¬ 
tion remains open and the case will be 
remanded to King J. to decide it. The appel¬ 
lant having succeeded in this Court, he is 
entitled to his costs. 

C.R.K./K.S. Appeal allowed. 

Q % p # C. _ 

(*40) Chitaley, S. 11 N. 29 Pi. 10. 

(‘41) Mulla, page 38 Pt. (b). 
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Criminal Appeal No. 253 of 1941. Decided on 2nd 
September 1941, against order of Court of Session, 
East Tanjore Division at Negapatam, in C. C. No. 14 
of 1941. 

(a) Criminal trial — Evidence — Statements 
by expert medical witnesses as to nature of 
blows causing injuries — Court need not try to 
reconcile statements — Court should consider 
whether medical evidence precludes prosecu¬ 
tion story. 

It is not necessary for the Court to try to recon¬ 
cile the various statements mado by expert medical 
witnesses with regard to the nature of the blows 
which caused the injuries. The Court should con- h 
sider whother tho medical evidence precludes tho 
prosecution story. [p *28/,g] 

(b) Criminal trial—Evidence— Postal stamp. 

The probative valuo of a postal stamp on a post¬ 
card is not very high. [p 228/j] 

(c) Penal Code (1860), S. 300 — Person can 

be guilty of murder even though death is not 
necessary consequence of blow given — Heavy 
blow on head fracturing skull and proving fata] 
—Accused must be presumed to have intended 
probable consequence of such blow — Injury 
caused being sufficient in ordinary course of 
nature to cause death accused is guilty of 
murder. 7 

A person can be guilty of murder even though 
death is not a necessary consequence of tho blow 
Riven. A person commits the offence of murder if 



228 Madras 


In re Rabuppayya Thevab (Ilorwill J.) A. I. R. 


the act he does is done with the intention of causing 
a bodily injury to a person and the bodily injury 
intended to be inflicted is sufficient in the ordinary 
course of nature to cause death. An accused who 
strikes a heavy blow on the head resulting in exten¬ 
sive fracture of the skull and proving fatal must 
be presumed to have intended the probable conse¬ 
quence of such a blow aud the injury so caused 
being sufficient in the ordinary course of nature to 
cause death, the accused commits the offence of 
murder. [P 220 d,c t f) 

(d) Criminal trial — Public Prosecutor — 
Duty of. 

No doubt a Public Prosecutor should lie fair to 
an accused person and should not press for a con¬ 
viction of a graver offence if he thinks a lesser one 
has !>cen committed ; still it is his duty to put 
before the Sessions Judge all that can be said in 
b support of the charge. [P 229 g) 

V . T. Rangaswami Ayyangar — for Accused. 

A. S. Sivakaminathan for Public Prosecutor — 

for the Crown. 

Judgment. — The learned Sessions Judge 
of East Tanjore charged the ap|>ella»t with 
the murder of Visalakshi Animal by striking 
her on the head with a heavy stick and 
causing an extensive fracture of the skull, 
lie, however, found him guilty only under 
s. 301, para. 2, Penal Code, and sentenced 
him to seven years' rigorous imprisonment. 
According to the prosecution evidence, there 
was a quarrel because r. \V. 7 had stolen a 
c chisel from Rangaswami Asari, a relative of 
the accused, when Rangaswami Asari failed 
to pay r. W. 7 his wages. On nth September 
T. W. 7 was beaten by the accused, and on 
the following day, i. e., on the 12 th, Muni, 
gayya and Rangaswami Asari went to 
r. w. 8’s house and continued the quarrel. 
There was also a disturbance in the early 
evening of the I3tb. The actual attack which 
resulted in the murder took place at about 
8 P. M. ; and it aroso because p. w. 4, a res- 
pectable man in the village, went to tho j>cr- 
sons who were quarrelling and attempted to 
pacify them. Ho was accompanied by his 
aged father (r. \V. G) and his mother, the 
ri deceased. The accused, a young man of 22 
or so, seems to have got incensed at tho in. 
terforence. Finding it easier to deal with 
a woman than with a man, ho struck tho 
deceased with his stick, fracturing her skull, 
lie then ran after F. W. 8, another elderly 
woman; but sho was fortunately able to 
escape into her house aud secure the door. 
Tho murder is spoken to by as many us six 
eye-witnesses. Although p. Ws. 4 and G are 
closely related to tho deceased, tboro is no 
reason why their evidence should not he 
accepted. On tho contrary, it seems most 
unlikely that l*. ws. 4 aud c, with whom the 
deceased went to pacify the accused, would 


foist this murder on the accused, with whom 
they bad no quarrel whatsoever. The dis¬ 
pute was between l\ Ws. 7 and S on the one 
hand and Rangaswami Asari andMurugayya 
on the other. P. Ws. 4 and 6 had no concern 
with tho matter at all, except as elders 
asked to intervene. P. ws. 9 and 10 are also 
trustworthy witnesses. 

The learned advocate for the appellant 
has relied on certain discrepancies in the 
medical evidence, and has argued that—con¬ 
trary to the prosecution story—the deceased 
probably received two blows; because she 
had one injury on the forehead to the left 
side of the middle line aud also what is 
commonly known as a black eye on the other / 
side. The young Lady Assistant Surgeon 
was quite sure that these were duo to two 
distinct blows; but tho two much older men 
doctors (p. Ws. 3 and 5) were of opiniou that 
they might well have been caused by one 
blow ; for one of the fractures radiating from 
a central depressed fracture extended to the 
right orbital cavity. This particular radial 
fracture might well have led to an extra¬ 
vasation of blood which would have made 
tho skin appear blue. It was not, however, 
necessary for the Court to have tried to 
reconcile the various statements made by 
export witnesses with regard to the nature <j 
of the blows which caused the injuries; it 
should have asked itself whether the medical 
ovidence precluded the prosecution story. 
Tho prosecution witnesses stated that there 
was only one blow; and although the evi¬ 
dence of P. W. 2 may be said to he inconsis¬ 
tent with that, yet reading the medical 
evidence as a whole, it cannot ho said to 
render the prosecution story unworthy of 
credit. 

Considerable reliance has beon placed on 
the defence evidence of alibi, which is to the 
effect that tho accused was laid up with 
typhoid fever at tho time when this offence 
was committed. Tho learned advocate for h 
tho appellant does not go so far as to say in 
this Court that the accused has satisfactorily 
proved that he was laid up with typhoid 
fever, but he does rely on two post-cards 
dated 9th ami llth September written by tho 
father of tho accused to D. w. l at Alathur. 
These post-cards indicate that tho accused 
was staying with I). W. l when those cards 
were written. One of tho post marks on tho 
second letter, Ex. 14 is “Memisal, 11-30 A M., 

13th September 1940.” Tho probative value 
of a i>ostul stamp is not very high ; but if it 
was true, it was probable that when that 
post-card arrived, tho accused was staying 
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a at Alatbur, which is about three-fourth of a 
mile from the post office. 

The learned advocate for the appellant 
contends that if the accused was there at 
noon on the day of the offence, it is most 
unlikely that ho was present at the,village 
of offence (Ettugudi) when the witnesses say. 
The question is not however whether it was 
probable or not that the accused was present 
but whether one can be absolutely sure that 
the accused was not present. No evidence as 
to the exact distance from Alatbur to Ettu¬ 
gudi has been given; but D. w. 2 says that 
one has to go 5 miles by cart, 22 miles by 
bus, C hours by milway, and then G miles by 
& cart, and that it would take 12 hours to do 
this. I am not however prepared to conclude, 
merely on D.w. 2's evidence, that that is the 
only and the quickest way of getting to Ettu¬ 
gudi; and so, even if the post-cards are true 
and the accused was in the village of Alathur 
at noon on the day of offence, I am not pre¬ 
pared to say that he could not have been in 
Ettugudi by 8 P.M. The fact that the accused 
was not seen at any of the earlier quarrels 
on the day of offence or on the previous day 
makes it not improbable that he left for his 
village only after receiving Ex. 14. If these 
post-cards are true, the evidence of p. Ws. 7 
C and 8 with regard to the incident on the llth 
cannot be true; hut that is not material to 
the consideration of what happened when 
this murder was committed. That is spoken 
to by a number of persons who do not say 
that they saw the accused in the village on 
the nth. I therefore find no reason for not 
agreeing with the learned Sessions Judge 
that it was the accused who had committed 
this offence. 

The accused put forward a theory that the 
deceased fell on a survey stone, but there is 
no evidence at all that she did so. It is un- 
worthy of consideration in the face of the evi- 
a £ ence of 90 ,nan y eye-witnesses. The learned 
Sessions Judge, instead of finding the accused 

gudty of murder, has found him guilty only 
under s. 304, para. 2 , Penal Code, holding that 
although the accused should have known 
that death was a likely result of such a blow, 
death was not the necessary consequence of 
it. He seeks support for that conclusion from 
the evidence of p. \v. 5 , one of the doctors 
examined. P. Ws. 2 and 3 say that death was 
the necessary consequence of the blow; but 
P.w. 6 says that it was not a necessary result 
but only likely. lie appears to have used the 
word "likely” in contradistinction to "neces. 
Bary.” A person can bo guilty of murder even 
though death is not a necessary consequence 


of the blow given. Persons make remarkable c 
recoveries at times from severe injuries that 
ordinarily lead to death. P.W. 5 does not ex¬ 
plain how the deceased could have recovered 
from a depressed and extensively radiating 
fracture; but perhaps the piece of bone that 
was depressed could have been removed by 
operation. Ordinarily, however, an injury 
of the nature caused to the deceased ends 
fatally. Even P. w. 5 says that death might 
have resulted instantaneously from such an 
injury, and it is one’s experience that injuries 
of this kind ordinarily end fatally. A person 
commits the offence of murder if the act he 
does is done with the intention of causing 
bodily injury to a person and the bodily in- ' 
jury intended to be inflicted is sufficient in 
the ordinary course of nature to cause death. 
The blow given to the deceased must have 
been a very heavy one to have caused such a 
severe injury, and the accused must be pre¬ 
sumed to have intended the probable conse¬ 
quence of such u blow. The injury so caused 
being sufficient in the ordinary course of 
nature to cause death, the accused committed 
the offence of murder and should have been 
convicted accordingly. 

The learned Public Prosecutor thinks that 
the learned Sessions Judge may have felt 
himself restrained by an apparent admission 9 
of the Public Prosecutor of East Tanjore 
that the offence committed was not that of 
murder. If the local Public Prosecutor made 
such a statement, he did wrongly. One ex¬ 
pects a Public Prosecutor to be fair to an 
accused person and not to press for a convic¬ 
tion of a graver offence if ho thinks a lessor 
has been committed. On the other hand, it 
is his duty to put before the Sessions Judge 
all that can be said in support of the charge. 

To do the Public Prosecutor justice however 
I very much doubt whether the learned Ses¬ 
sions Judge felt himself restrained in any 
way by anything that the learned local ^ 
Public Prosecutor said. The conviction and 
sentence are affirmed and the appeal dis¬ 
missed. 

C.R.K./g.N. Appeal dismissed. 

Cr. P. c7— 

(a) (’41) Chitaley, S. 3G7 N. 0. 

(’41) Mitrn. Pago 1C4G N. 1327. 

(d) (’ll) Chitaley, S. 26G N. 13 Pts. 1 to G. 

('ll) Mitra, Page 984 N. 893 ami Pane 1005 
N. 1300. 

Penal Code — 

(c) (*3G) Itatanlal, l’age 719 Pts. 4 to G ami Pape 
757 l’t. 1. 

(’30) Gour, Page 98G Para. 328G. 
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Venkataramana Rao J. 


Thiruvengadam Pillai and others — 

Appellants 


v. 


Koolai alias Mutliusami Pillai and 
others — Respondents. 

Second Appeal No. 471 of 1939, Decided on 12th 
September 1941, against decree of Court of Small 
Cause3, Trichinopoly, in A. S. No. 17 of 1933. 

(a) Madras Revenue Recovery Act (2 of 
1864), Ss. 25 to 47 — Sale of land in default of 
payment of revenue — Defaulter dying before 
sale—Sale is infructuous—Proper procedure to 
be followed by Collector in such case, stated. 

In the case of a sale in default of payment of 
arrears of revenue the Act contemplates the conti¬ 
nued existence of the defaulter till the date of sale 
and if before the date of sale the defaulter dies, the 
sale would be infructuous and would pass no title 
to the purchaser. Until the property is sold, the 
title of the defaulter to the land is not lost, and 
the Government could have the property sold only 
by due course of law, that is, by .following the ap¬ 
propriate procedure provided by the Act and until 
the property is sold, it continues in the defaulter. 
On the death of the defaulter before the sale, the 
property ceases to be his and therefore what is sold 
is the right of a dead man and the sale would jiass 
no title to the purchaser. Though, strictly speaking, 
there is no provision in the Act for substituting his 
legal representative, still when the defaulter who 
was a party to a proceeding under the Act is dead, 
thero can bo no valid legal proceeding against him : 
22 Mad. 119, Pel. on; G Mad. 303; 7 Mad. 405; (’17) 

4 A.I.R. 1917 Mad. 984 and 34 Mad. 493, Approv¬ 
ed-,{’^'2) 19 A.I.lt. 1932 Mad.6G4, Ref. [I>232 a.c,d,e) 

The proper procedure to be adopted by the Col- 
lector on the death of the defaulter before tho date 
of the salo is to substitute tho names of his legal 
representatives in the registry, fix a fresh date of 
sale, issue a fresh notification under S. 36 of the 
Act and serve a copy on the legal representative and 
proceed with tho sale or commence tho whole pro¬ 
cedure do novo by issuing a fresh deiunnd under 
S. 25 of tho Act on tho legal representative and in 
default of compliance with it, take further 6teps as 
provided in tho Act. (p 232c,/) 

(b) Madras Revenue Recovery Act (2 of 
1864), S. 2 — ‘Land" in S. 2 — Meaning of. 

Tho land in See. 2 means the land of tho land- 
holder. [I> 2316) 

(c) Ownership — Dead persons. 

Tho moment a man dies, tho ownership which he 
had in tho property is lost. Dead men are no longer 
persons in the eye of tho law. They have laid down 
their legal personality with their lives and nre now 
as deatituto of rights as they are free from liabili¬ 
ties. They do not even remain the owners of their 
property until their successors enter upon the in¬ 
heritance. ( 1 - 2326) 

S. Parthamralhy and V. K. TUiruvcnhatacUari 

— for Appellants. 

T. I . Muthuhrishna Ayynr — for Respondents. 

Judgment. —The question for decision in 
this second appeal relates to the validity of 


a revenue sale. The relevant facts are these. . 
The suit properties belonged to one Rama- 
narayana Pillai in whose name the patta 
stood in the revenue registry and the total 
extent of land sold was about 14 acres. There 
was default in the payment of arrears of 
revenue for Fasli 1340 amounting to Rs. 11-5-0. 
On 10th September 1931 a notice (Ex. 3) was 
issued under s. 25, Revenue Recovery Act, 
calling upon the said Ramanarayana Pillai 
to pay tho arrears within ten days. The 
notice was not personally served on him but 
was affixed to his house. A copy of the notice 
was also affixed ou the land and published 
in the District Gazette. In the notice it was 
stated that the sale would take place on 12 th ^ 
November 1931. Ramanarayana Pillai died 
on 27th October 1931 leaving the plaintiffs 
his sons who were then minors. The pro- 
perty was sold on 12th November 1931 and 
purchased for Rs. 11-12-0 by defendant l who 
has since transferred the property to defen¬ 
dant 3. This suit was filed by the plaintiffs 
for a declaration that the sulo is null and 
void. It was attacked ou various grounds 
hut both the lower Courts decided against 
the plaintifl and held that the sale was valid. 

Mr. Thiruvonkatachari, the learned counsel 
for tho plaintiffs, has confined himself only 
to one ground, namely that Ramanarayana 9 
Pillai having died before the date of sale, tho 
sale must ho held to ho null and void and in 
support of his contention he relied on some 
observations of the learned Judges in 55 Mad. 

87G 1 at p. 8S1. In that caso tho registered 
pattadar was dead and his legal representu. 
tivo the widow was not registered in his 
place. His widow was, however, paying tho 
assessment but she committed default in 
I asli 1331. Tho Collector took steps for rea¬ 
lizing the same. Tho requisite notices under 
the Revenue Recovery Act were issued in tho 
name of tho dead man and affixed to the pro¬ 
perty aod tho property was sold. It was held ; 
that the salo was invalid. Tho learned Judges * 
observed thus : 

The whole procedure in connexion with sale of 
immovable property is based on the assumption 
that there is ”a default,” i. e. f in tho case of ft 
human being a living person who is iu default . . . 
lo go through, with the name of a dead man, the 
procedure intended for giving living men a ebnnco 
of saving their property is a farce and futility .... 

The salo proceedings were of no force and effect by 
reason of the absence of the fundamental requisite 
for giving the revenue authorities jurisdiction to 
conduct a sale, i. e.. that there should be a defaul¬ 
ter living who can receive the notices and avoid 
the sale by payment of the arrears. 

1. (’32) 19 A.I.R. 1932 Mod. GG1. 139 I.C. 126: 55 
Mad. 876: G3 M.L.J. 219, Marukolnndai Animal 
v. Secretary of State. 
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a Mr. Muthukrishna Iyer for the contesting 
respondent contonds that this case was dis¬ 
tinguishable on the ground that the defaul¬ 
ter in that case was dead even before the 
proceedings were initiated, whereas in the 
present case all the requisite notices were 
served on the defaulter and all that remained 
was to sell the property and therefore the 
jurisdiction of the revenue Court could not 
be said to have been taken away by the mere 
fact that the defaulter died, that after service 
of the requisite notices the jurisdiction to 
sell the property was complete and that there 
is no procedure for bringing on record in the 
proceedings the legal representatives of the 
deceased defaulter. 

The question is which of these contentions 
is tenable. A close analysis of the various 
provisions of tho Act leads me to the conclu¬ 
sion that the Act contemplates the continued 
existence of tho defaulter till the date of sale 
and if before the date of sale the defaulter 
dies, tho sale would be infructuous and would 
pass no title to the purchaser. Section 2 of 
the Act says, “the land, the buildings upon 
it, and its products, shall be regarded as tho 
security of the public revenue.” The land in 
that section moans the land of the land¬ 
holder and in the present case the ryotwari 
« interest of tho proprietor Ramanarayana 
Pillai. If there was default in tho payment 
of arrears of revenue, tho Act empowers 
Government to initiate proceedings for realis¬ 
ing the said revenue by sale of the defaulter’s 
moveable or immovable property which 
would includo land in respect whereof there 
has been default in the payment of rovenue, 
or by execution against the person of tho 
defaulter. Sections 25 to 44 deal with the 
procedure which tho Collector is enjoined to 
adopt if he decides to sell the land in respect 
whereof arrears are duo or the other immov¬ 
able property of the defaulter, and theso 
4 provisions undoubtedly indicate that what 
will bo sold will bo “the land of the defaul¬ 
ter. Sections 2 G and 44 clearly provide what 
it is the Collector is empowered to sell. Sec¬ 
tion 2 G says, ho shall proceed to recover tho 
arrear by tho attachment and sale of tho 
defaulter’s land.” Section 44 says : 

It shall bo lawful for tho Collector, or other oflicer 
empowered by tho Collector in that behalf to sell 
tho whole or any portion of the land of a defaulter 
in dischargo of arrear of revenue. 

In G Mad. 303," Inues J., explained thus 
the rights of tho Government in rogard to 
tho realisation of revenue when default was 
committed (p. 310) : 

2. (’83) 6 Mad. 303, Subbaraya v. Sub-Collector of 

Cliinglcput. 


On non-payment of the Government dues, the 
right to the land would be liable to forfeiture, 8 
and tho Collector might proceed according to law to 
sell the lands. Until such procedure was taken, it 
is difficult to see how the mirasdars could have 
forfeited their right to the laud . . . For the right 
of the Government is only a right to a charge on 
tho land, and a right to forfeit by duecourseof law, 
the title of the person holding the land who does 
not pay the charge. 

Therefore until the property is sold, the 
title of tho defaulter to the land is not lost, 
and the Government could have the pro¬ 
perty sold only by due course of law, that is, 
by following tho appropriate procedure pro¬ 
vided by the Act. What would be sold and 
what would pass at the revenue sale is only 
tho proprietary interest of tho registered / 
pattadar. That is clear from the declaration 
which has to bo made by the Collector after 
the issue of a sale certificate. Under s. 39 of 
the Act, tho Collector has to advertise 

the name of the purchaser and the date of purchase 
together with a declaration of the lawful succession 
of such purchaser to all the rights and property of 
the former landholder in the said lands. 

Construing this section, Turner C. J., in 
7 Mad. 405 s at p. 40G observed : 

According to S. 3 it is the proprietor that is liable 
for the payment of the revenue. According to S. 39 
it is his right and property that passes by the 
revenue sale. 

(Vide also the observations of Wallis C. J., 
in 10 Mad 93 4 at p. 9G.) Tho form of decfixra- 0 
tion framed by the Board of Revenuo and 
which is actually published establishes thiSf 
beyond doubt. The form in the Board of 
Revenue Standing Orders Volume 2 , page 393 
(From No. 10) runs thus : 

It is hereby publicly notified for general informa- 
tion that AB, of village iu Taluk 
of the District has purchased on 191 at 
a public auction the undermentioned lands sold for 
arrears of revenue due by , landholder in 

the undermentioned village, and has paid the full 
purchase money, viz., Rupees , and that the 

lands have been registered in his name. It is there¬ 
fore, declared that the said AB has succeeded to all 
the rights and property of the presont registered 
holder in tho said lands. . 

This viow is further strengthened by S. 3G (4) * 
of the Act which provides that where a resale 
takes placo in consequonco of the non-pay¬ 
ment by tho purchaser of the purchase money 
and where the lands may on tho second sale 
sell for a higher price than at tho first sale, 
tho difference or increase shall bo tho pro¬ 
perty of him on whose account tho said first 
salo was made. This clearly indicates that 
what was sold is only tho proprietary inter, 
est of the defaulter and that until the pro- 

3. (’84) 7 Mad. 403, Zamorin of Calicut v. Sitarama, 

4. (’17) 4 A.I.It. 1917 Mad. 984 : 32 I.C. 971 : 40 
Mad. 93 : 30 M.L.J, 387, Subbaraya Goundan v, 
Ranganatba Mudaliar. 
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a perty is sold it continues in the defaulter. 
That the law contemplates the continued 
existence of the defaulter down to the date of 
sale is also clear from Ss. 37 and 47 of the 
Act, which provide that it is open to the 
defaulter to pay up the arrears before the 
date of sale or tender security to avert the sale. 
As observed in 34 Mad. 493 5 at p. 495, in the eye 
of the law the land must be his property at 
the time of the sale. The question therefore 
is, can it be considered to be Ramanarayana 
Pillai's property on the date of sale in this 
case? He having died, his property vested 
in his sons and therefore on the date of sale 
the property belonged to them. No doubt 
® they took the property subject to the obliga¬ 
tion of paying the arrears of revenue; never¬ 
theless it was their property. The moment a 
man dies, the ownership which lie had in 
the property is lost. That is the fundamen¬ 
tal principle of jurisprudence (vide Holland’s 
Jurisprudence, Edn. 13, p. 222). As Salmond 
observes in his book on Jurisprudence : 

Dead men are no longer persons in the eye of tbe 
law. They have Inid down their legal personality 
with their lives and are now as destitute of rights 

as they are free from liabilities.They do not 

even remain the owners of their property until their 
successors enter upon the inheritance : (rage 332, 
Edn. 8.) 

C So when the land is sold as the property 
of the defaulter, what was sold was the right 
of tbe dead man and the sale would pass no 
title to the purchaser. I would respectfully 
adopt the following observations in 22 Mad. 
119° at page 125 though they were made in 
connexion with a sale in execution of a 
decreo of Court : 

Tho only thing sold was the right of a dead man 
which passes no property, as the dead man has no 
right at the time of the sale, the rights of the dead 
man being at the time of the sale in his legal re¬ 
presentatives and their rights wero not sold or in 
any way affected because they were not on the 
record. 

According to the declaration under s. 89 
d of the Act, the purchaser succeeds to tho 
rights and property of the "present regis- 
tered holder." When the registered holder is 
dead, there could be no present registered 
holder to whose rights tho purchaser can 
succeed. It is contended by Mr. Muthu- 
krishna Iyer that there is no procedure for 
bringing on record the legal representatives 
of a defaulter under the Revenue Recovery 
Act, and that a revenue sale cannot be ren¬ 
dered invalid on that account. I quite agree; 


5. (’ll) 34 Mad. 493 : 8 I.C. 414 : 20 M.L.J. 794 : 
8 M.L.T. 323, Secretary of State v. P. Sankara- 
nyya. 


€. (’99) 22 Mad. 119 ; 
Administrator-General. 


8 M. L. J. 288, G roves v. 


but there can be no doubt that the proceed- . 
ings taken by the Collector under the Act ° 
are legal proceedings to which the defaulter 
must be deemed to be a party. Though 
strictly speaking there is no provision for 
substituting his legal representative, still 
when a party to a proceeding is dead, there 
can be no valid legal proceeding against him. 

A duty is enjoined on revenue officers to 
substitute the legal representatives in the 
registry. hat tho Collector should have 
done was to substitute tho names of the 
minors in the registry, fix a fresh date of 
sale, issue a fresh notification under S. 30 of 
the Act and serve a copy on the mother, the 
legal guardian of the minora and proceed / 
with the sale or commence the whole proce¬ 
dure de novo by issuing a fresh demand 
under s. 25 of the Act, on the mother as the 
guardian of the minora and in default of 
compliance with it, take further steps as 
provided in the Act. As neither procedure 
was adopted by the Collector in this case, I 
must hold that the sale was invalid and 
therefore passed no title to the purchaser, 
defendant l. 

In the result tho decrees of both the lower 
Courts are set aside and there will bo a 
decree in favour of the plaintiffs. The plain¬ 
tiffs are directed to pay Rs. 100 to defendant 3 <j> 
as and for the improvements effected by 
him. The plaintiffs aro entitled to get deli¬ 
very of possession of the property only after 
payment to defendant 3 of the said sum of 
Rs. 100 has been made. Tho plaintiffs are 
given leave to deposit the said sum into 
Court. Having regard to the circumstances 
of this case, I direct each party to bear his 
own costs of the litigation throughout. There 
will In? no order in regard to mesne profits. 
Leave to nppoal is refused. 

C.R.K./G.N. Appeal allowed. 
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Leach C. J. and Chandrasekhara 

Ayyar J. 

Paramanand Doss Cliota Doss ,f Sons, 
Firm and others — Appellants 

v. 

Nannulal Kanji and others — 

Respondents. 

Appeals Nos. 18 ami 31 of 1940, Decided on 25th 
September 1941, from judgment and decree of 
Somayya J., 1)/. 30th January 1910. 

(a) Hindu law—Joint family — Alienation by 
lather —Suit to set aside by sons—Suit instigat¬ 
ed by father—Eliect. 

The fact that the institution of a suit by the 
sons to set aside alienation by their father has been 
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instigated by their father does not prevent the 
plaintiQs from being granted the reliefs to which 
they are entitled in law. [P 234e] 


* (b) Hindu law—Joint family—Alienation — 
Mortgage by manager of property in Madras — 
Mortgagor can confer power of sale on mort¬ 
gagee without recourse to Court — Reasons 
stated. 


A manager of an undivided Hindu family in ere. 
nting for a family purpose a mortgage of immov¬ 
able property in one of the towns mentioned under 
S. 69, T. P. Act, like Madrus may confer on the 
mortgagee a power of sale which can be exercised 
without recourse to the Court for the following rea¬ 
sons : (1) Section G9 applies to Hindus and there 
is no indication in the Act that the Legislature 
intended to exclude a mortgage created by the 
managing member of an undivided Hindu family, 
b (2) the power to mortgage in itself implies a power 
in the mortgagor to confer upon the mortgagee n 
right to sell the mortgaged property without the 
intervention of the Court, and (3) the manager of 
an undivided Hindu family has the power to sell 
as well as to mortgage : 52 E. R. 9 ; 53 K. R. 2G7 ; 
(’27) 14 A. I. R. 1927 P. C. 121 and {’23) 10 A.I.R. 
1923 P. C. 114, Pel. on. [p 2Mg,h] 

(c) Transfer of Property Act (1882), S. 69 — 
Mortgagor can give power of sale to second 
mortgagee, though such power not given to 
first mortgagee. 

There is nothing in S. G9 to prevent a mortgagor 
giving to a second mortgagee, if he likes to do so, 
a power of sale, even when he has not given one to 
the first mortgagee. [p 2366] 

V. V. Srinivasa Ayyangar, M. S.Venkataravia 
t Iyer, L. Krishna Das, K. Rajah Ayyar and 
V, Seshadri — tor Appellants. 

K. Dhashyam Ayyangar, S. P. Duraiswami, 
S. Ramanujachari, K. P. that and 
il. Sundaram Aiyar — for Respondents. 


Leach C. J. — These two appeals which 
arise out of the same judgment raise an im¬ 
portant question of law and questions of fact. 
The question of law is whether a manager 
of an undivided Hindu family in creating 
for a family purpose a mortgage of immov¬ 
able property in Madras may confer on the 
mortgagee a power of sale which can he 
exercised without recourse to tho Court. 
Ahc appeals have been heard together and 
ean be dealt with conveniently in one judg. 
ment I ho suit was liled on the original 
Bide of this C ourt by respondents l to 7 , all 
of whom are minors. Respondents l and 2 
are the sons of defendant l in the suit Res 
POndent 3 is the son of Mulji Lain, the bro¬ 
ther of defendants l and 2 . Mulji Lula died 
before tho institution of the suit. Resi¬ 
dents 4 to 7 are the sons of defendant 2 
Defendants 1 and 2 and Mulji Lnla constb 
toted an undivided Hindu family and tho 
family remained joint after Mulji Lala's 
death, which occurred in 1929. Defendant l 
has, at all times material to the issues, been 
the manager of the family. The family is a 


business family and during the period with £ 
which this suit is concerned its activities 
were confined to building contracts entered 
into with railways. The family owned im¬ 
movable properties in Madras, in the nativo 
State of Sachin and in the district of Surat. 
The Madras properties consisted of land and 
premises known as Nos. 34 and 35 Gollover 
Agruharam, Tondiarpet, and land and pre¬ 
mises known as Nos. 9 and 10 Hunters Road, 
Yepery. For the sake of convenience I shall 
refer to the former property as “the Ton. 
diarpet property” and the latter ns “the 
Yepery property.” 

On 23rd October 1931 defendant 1, as 
manager of the family, mortgaged the Ton- f 
diarpet property with the firm of Parama- 
naud Doss C-hota Doss *t Sons, defendant 3, 
to secure a loan of Rs. 15,000. The mortgage 
deed contained a power of sale. On 27 th 
March 1935, defendants l and 2 created a so- 
cond mortgage on the Tondiarpet property 
in favour of defendant 7 for a sum of Rs. 1000 
and on 15th April 1935 a third mortgage in 
his favour for the like amount. On lGth 
November 1935, defendant 3 exercised the 
power of sale under the mortgage and the 


property was purchased by defendant s for 
tho sum of RS. 16,300. On 13th October 1932, 
defendants l and 2 deposited with defen¬ 
dant 5 by way of equitable mortgage to se. 
cure a loan of lis. 20 , 000 , the title deeds of 
the Vepery property. The deposit was evi- 
deuced by a memorandum executed on the 
same day. On 12th May 1933, defendant 1 
created a second mortgage in favour of de¬ 
fendant 4 to secure a loan of Rs. 5000. This 
deed also contained a power of sale, which 
was exercised on 9th April 1935, when the 
Property was purchased by defendant G for 
Rs. 28,500. The plaintiffs allege that all these 
mortgages are invalid so far as their respec¬ 
tive interests in the properties are concerned. 
It is denied that tho monies were required 
lor the business of the family or for any 
family purpose. They allege that defendants 
l and 2 are addicted to drink, profligacy and 
gambling and that the moneys raised on the 
mortgages were spent on vice. They aver 
that the manager of an undivided Hindu 
family cannot, even when mortgaging family 
property for a family necessity, confer upon 
the mortgagee a power of sale. 

The suit was tried by Somayya J. who 
held that s. 09, T. V. Act, does’not extend 
to the manager of a Hindu family when 
mortgaging family property. On the evidence 
he found that the mortgage of tho Tondiar- 
pet property to defendant 3 was binding on 


(7 


h 
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a the family to the extent of Rs. 6000, that 
of the Rs. 15,000 advanced by defendant 3 
Rs. 10,000 had been repaid, that the first 
mortgage to defendant 5 of the Vepery pro- 
perty was valid so far as the family was 
concerned to the extent of Rs. 10,000 (half 
the amount of the loan) and that the second 
mortgage of the Vepery property in favour 
of defendant 4 was not binding on the family 
at all. Defendant 7 in whose favour the 
second and third mortgages of the Toudiar- 
pet property had been created led no evi¬ 
dence in support of his mortgages and in 
these circumstances the learned Judge held 
that they were not binding on the plaintiffs. 
6 In the end, the learned Judge declared that 
the plaintiffs were entitled to their shares 
in the Tondiarpet and Yejiery properties, 
and, as I read his judgment, free from all 
liability. Appeal No. is of 1910 has been filed 
by defendants 3 and 8 and Appeal No. 31 of 
1910 has been filed by defendant 4. Defen¬ 
dants 5 and G have filed memoranda of cross 
objections in Appeal No. 31 of 1910 . 

It is manifest that the persons who are 
responsible for this suit arc defendants l and 
2 . Defendant l has gone so far as to give 
ovidenco in support of his sons’ allegation 
against him of immorality and ho allowed 
c his motor-car driver to bo called to givo the 
names of women with whom it is said he 
had immoral relations. It is a regrettable 
fact that the Courts of this Province are not 
infrequently called upon to decide cases in 
which Hindu fathers have sot their sons up 
to plead parental immorality in order to 
defeat alienees of family properties, but until 
this case came into Court I had novor met 
with a case where a father had gone to the 
length of supporting by his own ovidenco a 
plea of immorality made against him by his 
son. When tho Vepery property was sold on 
9th April 1935, defendants 1 and 2 wrote to 
d tho purchaser offering to buy back the pro¬ 
perty from him for Rupees 500 more than ho 
had agreed to pay for it. There was no 
suggestion in tho letter that the power of 
salo had been unlawfully exercised. Tho 
notice which preceded tho oxerciso of the 
power of salo was dated 30th November 1934 
and no reply was sent. On 2nd August 1935, 
defendantG, the purchaser of the Vepery pro¬ 
perty, tiled a suit against defendants l and 2 
to recover possession of it, and on 30th Nov¬ 
ember 1935, ho obtained a decree. On 17th 
February 193G, the present suit was filed and 
there can bo no doubt that its immediate 
object was to defeat defendant 6. The fact 
that tho institution of the present suit hud 


been instigated by the two fathers does not, 
of course, prevent the plaintiffs from being ( 
granted the reliefs to which they are entitled 
in law, but it is important to bear in mind 
that the fathers are behind this suit when 
it comes to consider the evidence relating to 
the issues of fact. 

It will be convenient now' to decide the 
question whether the manager of a Hindu 
family may lawfully create a mortgage which 
confers upon the mortgagee a power of sale 
when the money is required for a family 
necessity. Somayya J. is emphatic in his 
opinion that tho manager of a Hindu family 
is outside the scope of s. G 9 , T. P. Act. Ob¬ 
viously the learned Judge was greatly im- / 
pressed by tho fact that a power of sale 
embodied in a mortgage created by the 
manager of a Hindu family might mean, 
that tho other members of the family would 
not have recourse to the property should tho 
mortgage prove to be invalid and they would 
have to bo content with a money decree 
•which might not be enforceable. The learned 
Judge’s reasons for holding that the manager 
of a Hindu family is outside the scope of 
S. G9 are that the section was passed in tho 
interests of the commercial community, that 
it does not profess to affect or modify tho 
rules of Hindu law, and that there is no g 
authority in the manager of tho family to 
delegate his powers. Accepting all this to 
be true, it does not follow that tho manager 
of a Hindu family cannot avail himself of 
S. G9 w hen he has occasion to mortgage 
family property for a family necessity. 

The section applies to Hindus and the 
manager of an undivided Hindu family is 
himself always a Hindu. The wording of 
tho section is freo from ambiguity. It says 
that notwithstanding anything contained in 
tho Trustees’ and Mortgagees’ Powers Act, a 
mortgagee or any other person acting on his 
behalf, shall subject to tho provisions of tho 
section have power to sell or concur in sel- ** 
ling the mortgaged property or any part of 
it, in default of payment of the mortgage 
money, without tho intervention of the Court 
in certain specified cases. One of the cases 
sj>ecified is where a power of salo without 
the intervention of Court is expressly con¬ 
ferred on tho mortgagee by the mortgage 
deed and tho mortgaged property or any 
part of jt was on the date of tho execution 
of the mortgage deed situate w ithin certain 
towns, of which Madras is one of those 
named. The section goes on to provide that 
tho power shall not bo exercised until (a) 
uotico in writing requiring payment of the 
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a principal money lias been served on the 
mortgagor or on one of several mortgagors 
and default has been made in payment of 
the principal money or part of it for three 
months after the service of the notico or (b) 
some interest under the mortgage amounting 
at least to Rs. 500 is in arrear and unpaid 
for three months after becoming due. In 
passing, it may be mentioned that it is not 
suggested that the notices which were served 
by defendants 3 and 4 were in any way 
defective. There is nothing in the section 
itself or in any part of the Act which indi¬ 
cates that it doos not apply to a mortgage 
created by a managing member of a Hindu 
9 family and, this being the case, the Court is 
bound to give effect to it, even if there is a 
manifest hardship in its application. I do 
not suggest that the section works any hard- 
ship in this case, but supposing that it did 
the Court could not take the hardship into 
consideration. The case must bo decided on 
what the section says. Of course thoro must 
be a power to mortgage. Unless money is 
required for the purposes of the family the 
manager has no power to mortgage, and if a 
mortgage is itself invalid the deed cannot 
confer a power to sell. This has been freely 
conceded by the appellants. But the matter 
c can bo carried further. A power to mortgage 
in itself implies a power to give the mort¬ 
gagee a right of sale, if the conditions in the 
mortgage with regard to repayment are not 
fulfilled. Tho power can undoubtedly be 
taken away by statute, but in the case of a 
mortgage of proporty by deed in one of tho 
specified towns the right to give such a power 
has in fact been recognized by the inclusion 
of s. GO in tho Transfer of Property Act. In 
52 E. R. o* Rom illy M. R. said : 

t *f b °i p ? wcr of sale given to a mortgagee must, 
i think, be considered, not as tho delegation of tho 
power entrusted to the executor, which is a power to 
6ell for tho bcneQt of his cestui que trust, but as tho 
d creation of a now power to sell, not for the benefit 
of tho persons interested in the testator's estate, 
but for the benefit of tho person interested in tho 
mortgage; that is, a power to render tho mortgage 
effectual ; and I think that the right to create this 

power is incidental to the authority of the executor 
to mortgage. 

In that caso tho question was whether au 
executor could give a , )0Wer of sale w j )0n 

mortgaging property of tho estate. It was 
contended that ho could not, but this con¬ 
tention was emphatically overruled and the 
opinion expressed by Romilly M.U. has boon 
accepted as a correct statement of the law. 
In 53 E. R. 207 , 2 Romilly M. R. had occasion 

b 52 E. R. 0, Russell v. Plaice. 

2. 53 E. R. 267,^Rridges v. Longman. 


to refer again to this question. In that case ( 
he observed : 

I think that no objection can be taken before me 
that tho power of mortgaging was executed by 
means of a mortgage, which contained a power of 
sale, because I think that such a power is incident 
to tho power to mortgage unless expressly excluded. 

In 8 Lah. 597, 3 the Privy Council held that 
it was for the manager to decide whether he 
should mortgage or sell. In delivering the 
judgment of the Board, Sir John Wallis said: 

The learned Judges of the High Court were of 
opinion that as in this caso the business had re¬ 
cently resulted in loss the managing member was 
not justified in putting more money into it, and 
that in an)’ case he should have raised money by 
mortgage instead of sale. As regards the latter / 
question, it is not clear that borrowing probably at 
a high rate of interest, would have been more bene¬ 
ficial than sale. In any case this was a question for 
the manager to decide. 


As the manager of an undivided Hindu 
family may soil or mortgage as ho deems fit 
for the purpose of raising money for a family 
necessity it follows that, apart from any 
statutory provision to the contrary, he has 
tho right to confer upon a mortgagee a 
power of sale. Of course where tho Transfer 
of Property Act is in force tho mortgage 
must be one of those specified in s. GO. In 
4 Lah. 28 1 , 4 the Privy Council held that a 
power of sale embodied in a mortgage of ^ 
property situate in a part of India where 
the Transfer of Property Act did not apply 
was a lawful provision. Therefore, we have 
these factors in favour of the contention of 
the appellants : (l) sec. GO applies to Hindus 
and there is no indication in tho Act that 
the Legislature intended to exclude a mort¬ 
gage created by the managing member of an 
undivided Hindu family; (2) the power to 
mortgage in itself implies a power in the 
mortgagor to confer upon the mortgagee a 
right to sell tho mortgaged property without 
tho intervention of the Court; and ( 3 ) tho 
manager of an undivided Hindu family has h 
the power to sell as well as to mortgage. 
This being tho position it seems to mo 
that tho considerations which weighed with 
Somayya J. must he ignored. It follows that 
1 consider that tho learned Judge misread 
S. G'j. Should it ho found that tho section 
results in hardship to members of joint 
Hindu families, the remedy lies with tho 
Legislature, but it must bo remembered that 


3. (’27) 14 A.I R. 1927 I\ C. 121 : 101 I C 373 • 
54 I A. 211 : 8 Lab. 597 (P.C.), Naimat Rai v' 
Dm Dayal. 

4. (’23) 10 A.I.R. 1923 P. C. 114 : 75 I. C. 7 : 50 

'k*: 1G ; 2 1 - \ L ,\ h \ 284 (1> - C -h Kanbayalal v. 
National Rank of India Ltd 
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a the section does not apply to niofussil mort¬ 
gages, and comparatively speaking there is 
little scope for the misuse of it. 

The plaintiffs contend that even if the 
mortgagee of the Vepery property was en¬ 
titled to exercise the power of sale mentioned 
in the deed there could in law be no sale of 
the mortgaged property without the inter¬ 
vention of the Court. This contention is based 
on the fact that the power of sale was only 
conferred on the second mortgagee. The first 
mortgagee admittedly concurred in the exer- 
cise of the power by the second mortgagee, 
of course, on the understanding that he was 
b paid first. The plaintiffs say that the first 
mortgagee had no right to concur in the sale 
by the second mortgagee, but here again the 
provisions of S. G9, T. P. Act, are overlooked. 
There is nothing in the section to prevent a 
mortgagor giving to a second mortgagee, if 
he likes to do so, a power of sale, even when 
he has not given one to the first mortgagee. 
Sub-section (l) of the section says that a 
mortgagee or a person acting on his behalf 
shall, subject to the provisions of the section, 
have power to sell or concur in selling the 
mortgaged property. Thero can bo nothing 
plainer than this and the first mortgagee in 
c this case did in fact concur. Therefore if the 
second mortgage was lawfully created the 
sale of the Vepery property to defendant G 
cannot be disturbed. 

1 now come to the findings of fact and I 
will commence with the findings of the 
learned Judge with regard to the mortgage 
of tho Tondiurpct property. As already men¬ 
tioned, the appellants hero are defendants 3 
and 8. Mr. V. V. Srinivasa Ayyangar on 
their behalf has given no reason for chal¬ 
lenging the finding of tho learned Judge that 
only Rs. 0000 out of tho Rs. 15,000 advanced 
by defendant 3 on this mortgage can bo re- 
<2 gardod as binding on tho family. In fact he 
has made no attempt whatever to dispute 
the correctness of tho learned Judge's con- 
elusion. Therefore tho finding must 1)0 accep¬ 
ted. It is equally clear that the learned 
Judge was right in holding that thero re¬ 
mains only Rs. 5000 of tho principal sum 
advanced on this mortgage. On 2nd Novem¬ 
ber 1938, Rs. 10,000 of tho Rs. 15,000 was re¬ 
paid. It is not disputed that the Rs. 10,000 
came out of moneys belonging to the family 
and this being the case the family liability 
of Rs. G000 was discharged. But as the pro. 
perty has been lawfully sold the plaintiffs 
have lost their interests in it. Their rights 
are now restricted to the proceeds of the sale. 


Sub-section (4) of s. G9 says that the e 
money which is received by the mortgagee 
arising from the sale, after discharge of prior 
incumbrances, if any, to which the sale is 
not made subject, or after payment into 
Court under s. 57 of a sum to meet a prior 
incumbrance, shall, in the absence of a con¬ 
tract to the contrary, be held by him in trust 
to be applied, first in payment of all costs, 
charges and expenses incurred in connexion 
with the sale; and secondly, in discharge of 
tho mortgage money and costs and any 
other money due under tho mortgage; and 
the residue shall be paid to the person en¬ 
titled to the mortgaged property. Conse- 
quently, the plaintiffs are merely entitled to f 
payment of their shares in the balance of 
the Rs. 10,300 which was realized by the sale 
of the property, after the expenses of the sale 
have been met and the mortgagee lias re¬ 
ceived all which bo is entitled to in law as 
against the plaintiffs. (His Lordship dwelt 
on tho findings and concluded.) The result 
is that the decree passed by the learned 
Judge will be set aside and tho suit reman¬ 
ded to the original side for the taking of an 
account of what the plaintiffs are entitled 
to receive out of the proceeds of the sales of 
the properties. During the arguments, the. 
Court indicated that this course might be 9 
adopted should it consider that tho learned 
Judge had misread S.G9, T. P. Act, and find 
that the mortgages are binding, either in 
whole or in part, on tho family. No objection 
was raised to this course being adopted and 
the parties accepted tho position that if the 
plaintifls have lost all interest in the proper¬ 
ties thomselves they are entitled to have re¬ 
course to tho sale proceeds in this suit. The 
account will he taken in tho light of this 
judgment and regard will he had to consi¬ 
derations arising out of the personal law of 
tho minors, such as their liability under the 
pious obligation rule. When the account has ;j 
been taken the trial Court will pass a fresh 
decree. 

The appellants in each appeal are entitled 
to their costs against respondents l to 9 and 
I consider that defendant 5 should have his 
cost on Rs. 455G-11.11 in respect of his cross- 
objections but that no costs should he award¬ 
ed on tho memorandum of objections filed 
by defendant G. The plaintiffs have sued in 
forma pauperis. Tho question of the court- 
fee will he decided by the learned trial 
Judge when ho is giving directions for the 
drawing up of tho new decree. Ho will also 
decide the question of the costs to bo awar¬ 
ded in tho trial Court. 
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Chandrasekhara Ayyar J. — I agree 
and have nothing to add. 

C.R.K./k.S. Case remanded. 

Hindu Law — 

(b) (’40) Mulla, S. 246. 

T. P. Act — 

(*36) Mulla, Pago 140 Not© “Power of bale with¬ 
out intervention of the Court." 

(*34) Mitru, Page 435 Note 425 (A). 

(c) ('36) Mulla, Page 441 Note “ Who may exer¬ 
cise the power." 

('34) Mitra, Page 436 Note 127. 
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Burn and Mockett JJ. 

In rc Annika Lakshmudu and others 
Accused — Appellants. 

Referred Trial No. 19 and Criminal Appeal No. 86 
of 1941, Decided on 11th March 1941, referred by 
Court of Session, East Godavari, D/- 24th January 
1941. 

(a) Evidence Act (1872), S. 24 —Murder case 
— Statement by accused to police held came 
under S. 24. 

In a murder case the police after arresting the 
accused questioned him as follow's:‘Did you commit 
the offence? Produce the sticks and knives used by 
you? You need not be afraid if you do so.' There- 
c upon the accused said 4 we admit the ofience* and 
the police officer took down the statements of the 
accused : 

Held that since the statements by the accused 
were made in answer toadirect inducement,namely 
that a promise that nothing would happen to them 
if they produced the sticks and knives which were 
used and that request was preceded by the words 
‘Did you commit the offence?' the statements were 
inadmissible in evidence under S. 24. [P 239<f] 

(b) Evidence Act (1872), S. 27—Statement to 
police made while producing materials used by 
accused in committing offence are inadmissible. 

A statement to the police by the accused while 
producing the materials used by him in committing 
the ofience is inadmissible since it cannot be said 
to be a statement in consequence of which a fact 
rf was discovered. [I> 239 c) 

(c) Criminal trial — Murder—Sentence— Miti- 
gating circumstance — Primitive character of 
accused not using deadly weapon but joining 
in murder held justified transportation. 

The five accused men of primitive character who 
were all waiting with the intention of committing 
the most violent assault upon the deceased, attack- 
ed tho deceased and caused injuries with sticks and 
a deadly weapon. Only one of them had used a 
deadly weapon : 

Held that in the case of the accused who used 
the deadly weapon, the sentence of death should be 
confirmed but in the case of others in view of their 
primitive character the sentence of transportation 
was enough in tho interests of justice. (p 2106,c] 

H. T . Chockammal — for Accused, 

Public Prosecutor — for the Crown, 
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Mockett J. — The five appellants have c 
been convicted and sentenced to death by 
the learned Sessions Judge of East Godavari 
for the murder on 25th September 1940 of 
Chinki Asahayudu. The deceased and the 
accused lived in the village of Siddavaripalem 
which is shown on the plan and all that it is 
necessary to note on the plan is that, as is 
in evidence, any one who wishes to visit the 
shandy which is used by the jieople of this 
village must pass through a forest and later 
through a village called Erakapuram to reach 
that shandy and consequently on returning 
from the shandy they will take the same way 
in the opposite direction. There is a history 
of the parties in this case which may be 
shortly noticed although it is of no very great 
importance. The deceased was the husband 
of P.W. 4 who had been married when she 
was young but had not joined her husband. 
Then r. w. 4 lived with P. W. 7 and married 
him hut remained with him only for a year. 
She then left him and went to live with the 
deceased. P. W. 7 married again one Chin- 
nammi who boro him two children and then 
this Chinnammi joined Asahayudu. 

Naturally this action of the deceased in at- 
tracting two women from the house of P.W. 7 
into his own caused trouble in the village and g 
a pauebayat was held and Asahayudu was 
directed to pay Rs. 116 to the caste elders for 
distribution to the aggrieved parties. Tho 
amount was reduced to Rs. 40 of which P.W. 7 
received Rs. 20 and tho rest of his casiemen 
the other Rs. 20 between them. Wo mention 
this narrative because it is suggested in this 
case that the relations of Annika Nukavya 
were much aggrieved because of the action 
of the deceased who had taken two women 
from p. w. 7 and it was thought the parti¬ 
cular caste was thrown into disrepute. That 
is alleged to he tho reason why Asahayudu 
was murdered by accused l to 5. Naturally 
to attach any great importance to this eir. h 
cumstance would be to attach importance 
to matters which must he purely conjectural. 
But they do at any rate make intelligible 
what did happen on that evening as was 
found by tho trial Court. P. W. 4 was re¬ 
turning from tho shandy to the village of 
Siddavaripalem and sho had reached a tadi 
tree marked on the plan which is in a jungle. 

P. W. 4 was walking in front carrying tho 
shandy purchase and tho deceased was walk¬ 
ing behind. Sho hoard a rustling sound and 
turning round states that sho saw the fol¬ 
lowing scene which wo reproduce in her own 
words : 
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I saw accused 1, Annika Lakshmudu, cutting 
a Asahayudu on the leg. Accused 1 next cut Asaha- 
yudu on the left side of the forehead. The other 
four accused belaboured and thrashed Asahayudu 
with sticks. The knife used by accused 1, Laksh¬ 
mudu, was like M. O. 1. The sticks held and used 
by accused 2, 3, 4 and 5 were like M. Os. 2, 4, 6 
and 7. I bowed and clasped bands crying, 'Babu, 
Babu,’ and then accused 3, Tenke Bennayya hit 
meonthe right thumb and accused 2, Masara Yen- 
kanna, hit me on the left shoulder. 

That is her statement and description of 
what happened. It is convenient now to 
pause for a moment and see what were the 
wounds found upon this man. The doctor 
Venkataraman, P. w. 3, held the post mor¬ 
tem examination on the deceased at G -15 
& P. M., on 29th September. He said he found 
five injuries on the body; (l) a cut expos¬ 
ing the skull bone 2i" by i'; ( 2 ) a simple 
fracture of the middle third of the left upper 
arm; (3) a compound fracture of upper third 
of right upper arm; (4) a simple comminuted 
fracture of lower third of left radius and a 
simple fracture of lower end of the shaft of 
left ulna bone; and (5) a compound com¬ 
minuted fracture of lower third of left tibia 
with the lower end of the upper fragment 
protruding through a wound. There was 
also a fracture of the middle third of the 
shaft of left fibula. On an examination of 
c the head ho found a cross shaped fracture 
on the left side of tho frontal bone and on 
opening tho skull bone ho found that tho 
left three-fourths of the horizontal fracturo 
and tho lower three-fourths of tho vertical 
fracturo wore visible inside also. Ho states 
that injuries 2, 3, 4 and 5 could have been 
caused by a blunt instrument like a stick 
and no. l could have been caused by a sharp 
instrument liko M. o. 1 . Ho thinks that tho 
sticks could have caused the fractures. So, 
it will bo seen that the injuries found upon 
the deceased correspond with tho account of 
the attack upon him as described by p. \v. 4 . 
d Sho herself had two injuries on her which are 
described by the doctor as follows: (l) a 
swelling on tho other part of dorsum of 
right hand with swelling of the upper part 
of tho thumb, and ( 2 ) a contused swelling 
on tho lower portion of front of left shoulder. 
Bo it will also bo seen that both as regards 
the injuries which she describes sho saw 
inflicted on tho deceased and tho injuries 
that she states sho herself actually received 
sho is corroborated by tho medical testimony. 

It is naturally of great importance in u 
case of this sort to examine the subsequent 
conduct of the principal witness who is 
P. W. 4. Bho was described by the learned 
Sessions Judge quite rightly as “a frightened 


ambushed woman.” She threw down he r 
basket and ran away home and she sent ° 
word through one Kesavayya who has been 
described as a boy. He called her son-in-law, 

P w. 5, and when he came, which he did 
according to P. Ws. 4 and 5, she told him 
what had happened and in much the same 
words as have been set out above. P. W. 5 
according to her, went to tho spot and what 
happened there will be described when deal¬ 
ing with his evidence. Now the village of 
Siddavaripalem is a lonely place and the in¬ 
habitants do not venture out at night for 
fear of wild animals and so no message was 
sent to the authorities until tho next day. 
The next day p. w. 5 went to the Village / 
Munsif at a village called Peda Mallapuram 
and he came to Siddavaripalem about noon. 

He examined P. W. 4 and she made a state¬ 
ment to him which is marked Ex. F in this 
case. An examination of that statement 
shows that she described consistently with 
her evidence in the Court tho incidents of 
the night before. She assigns to the various 
accused the weapons and the use of the 
particular weapons in each case. 

P. W. 5, the son-in-law, tells how he was 
summoned by being told that he was urgently 
required and ho went home and then p. w. 4 
told him again in similar terms to those g 
which we have already set out how her 
husband had been attacked, by these five 
accused and with those weapons and in that 
manner. But he adds that P. W. 4 asked him, 

‘go and fetch the deceased home.’ This he 
did. lie states that tho deceased said to him, 
"Annika Lakshmayya cut me with a knife. 
Mosara Venkanna, Tenko Benayya, Tenke 
Butchayya, Annika Injappa beat mo with 
sticks. I do not hope to survive.” There 
has been some criticism of this witness with 
regard to whether ho can be believed when 
ho says this statement was made for rea¬ 
sons which we will deal with presently. 

P. W. 6 proceeded to the villago of Peda * 
Mallapuram and ho mado a report to the 
Villago Munsif. Tho Villago Munsif came 
back to Siddavaripalem and at the villago 
he recorded from P. W. 5 Ex. G. Exhibit G 
gives an account which is similar to that 
which has already been given by P. W. 4, 
but tho statement which P. W. 5 mado to 
the Munsif does not mention that tho de¬ 
ceased mado tho dying declaration which 
we have set out. It does however say that 
tho deceasod suid "lie (the deceased) asked mo 
to tako him home” and that with tho assis¬ 
tance of villagers ho was brought homo. It 
is not suggested that any other statement 
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a was made by the deceased who died soon 
after. At this point we may deal with the 
criticism which Miss Chockammal levelled 
at Ex. G, namely, the omission to refer to 
the dying declaration. There is this to be 
said about it. It is quite clear from Ex. G 
that P. W. 5 told the Village Munsif that the 
deceased was able to speak because ho said 
“he asked mo to take him home.” That 
being so, the probabilities that he also told 
him what had happened are great. Of course 
it may be said that knowing already from 
P. W. 4 what bad happened he may have at 
the trial thought fit to add it to his evidence 
but we do not consider that the omission 
b from Ex. G of the statement seriously affects 
the credibility of P. W. 5 as a whole. 

The accused were arrested on 29th Sep- 
tember and P. w. 10, the Village Munsif, 
describes what happened. This witness des¬ 
cribes how he was summoned to Siddavari- 
palem and saw the dead man and he also 
describes how he took the statement Ex. G 
from P. W. 5 and Ex. F from p. W. 4. He 
seems to have sent this report promptly 
and in this case there has been no cross- 
examination to suggest that there was any 
manipulation or preparation of the evidence 
at Siddavaripalem. When the police arrested 
e the accused the Munsif states that the fol¬ 
lowing occurred : 

Accused 1 Lakshmudu first was questioned by 
the Sub-Inspector iu these words ’Did you commit 
the oflence? Produce the sticks and knives used by 
you ? You need not be afraid if you do so.' All the 
five said ‘we admit the oflence.’ 

Thereupon the Sub-Inspector took them 
to the house of accused l and they made 
statements, A-l producing a knife and A-2, 
A-3, A-4 and a.5 sticks. These statements 
which are of a confessional nature were re¬ 
ceived in ovidence and used by the learned 
bcssions Judge. Now it is obvious that on 
one ground alone they are inadmissible. Sec- 
tion 24 Evidence Act. states “A confession 
made by an accused person is irrelevant” 
and therefore inadmissible in evidence “in a 
criminal proceeding if the making of the 
confession appears to the Court to have been 
caused by any inducement, threat or pro. 
miso. It is quite obvious that it must have 
appeared to the Court as it does to us that 
these statements as proved by p. w. io wore 
made in answer to a direct inducement, 
namely that a promise that nothing would 
happen to them if they produced tho sticks 
and knives which wore used and that request 
was preceded by the words “Did you commit 
the offence ?” Tho learned Sessions Judge 
while recognizing that there was an induce. 


ment as proved by the Village Munsif ex¬ 
presses tho quite incomprehensible view that 
such inducement “will not take away from 
the essential truth of the statements made 
by them and their production of tho wea¬ 
pons used by them." The statements are of 
course not receivable in evidence at all and 
therefore their truth could not be the sub. 
ject of enquiry. Mr. Ethiraj has quite rightly 
conceded that on this ground alone the state¬ 
ments should have been excluded but in 
addition an examination of them shows that 
they were, as far as can bo gathered, state¬ 
ments made whilst producing the material 
objects concerned and therefore not state¬ 
ments in consequence of which a fact was / 
discovered. We use the expression ‘‘as far as 
can be gathered” because we have been put 
to some inconvenienco in this case by the 
learned Judge recording in Telugu charac¬ 
ters the precise statements. The learned 
Judge is entitled to record answers in Eng¬ 
lish and the proper and usual course is to do 
so. If the learned Judge considers that it is 
necessary for any particular purpose to re- 
cord the statements in the language spoken, 
a translation should be added. But in the 
case of A-l who brought out tho knife there 
is a record of what he said in Telugu but no 
translation. Excluding these statements, the g 
result is that the case against these men 
rests on tho evidence of P. W. 4 us corrobora- 
ted by Ex. F and her conduct and by P. \v. 5 
and in tho case of P. w. 5 by his conduct and 
his statement, Ex. G. No serious criticism 
can be levelled at the conduct of either of 
these witnesses. The woman having seen her 
husband murdered says she immediately 
went homo, sought the aid of the most ob¬ 
vious person, her son-in-law, told him what 
happened, sent him to fetch tho injured 
man. The son-in.law in his turn at the 
earliest opportunity ran and roported to the 
Villago Munsif what had happened and im¬ 
mediately tho Munsif came to the spot, the Ji 
statements, Exs. F and G were recorded and 
apart from tho omission in Ex. G to which 
reforenco has been made no criticism worth 
the name has been launched against him. 

Tho accused in this caso who aro men of 
primitive character give no assistance. Thoy 
content themselves with a denial both at tho 
Magistrate’s Court and at tho Mossions Court, 
saymg that tho case has been fabricated by 
the |>olice. We have therefore no opportu¬ 
nity of judging whether there is any ques¬ 
tion of considering their whereabouts that 
night or any alternative story. Wo are satis- 
bed that tho evidence of p. \vs. 4 and 5 is 
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a reliable and was properly accepted by the 
learned Sessions Judge. There is no circum¬ 
stance of suspicion in this case at all to 
suggest that this story—really a very simple 
story when one comes to examine it — was 
not the entire truth. The learned Public 
Prosecutor has quite rightly touched on an 
aspect of the case namely as to whether the 
evidence in this case is sufficient to prove 
the intention under S. 34 of the Code, namely 
whether murder was the common intention 
of all these five people or whether a convic¬ 
tion would not be more appropriate under 
s. 302 read w’ith s. 149, Penal Code. We do 
not consider it necessary to pursue this topic 
b further because the result will be academic 
for the follow’iug reasons. It relates to a 
matter of sentence. The accused were all 
undoubtedly waiting with the intention of 
committing the most violent assault upon 
the deceased and it has been proved that one 
of them used a weapon which, in spite of 
the contentions of the defence, we regard as 
an obviously deadly weapon, namely M.0.1. 
We consider that in his case the sentence of 
death should bo confirmed. In the case of 
others having, as we have already indicated, 
regard to the sort of people they are, wo 
think it will be enough in the interests of 
c justice, if, instead of the sentence of death, a 
sentence of transportation for life is substi¬ 
tuted. 

The result will, therefore, he that we con¬ 
sider the conviction of all these five persons 
for murder was correct and so far as their 
appeals are concerned they are dismissed. 
Wo confirm the sentence of death in the case 
of accused l but wo sot aside the sentence of 
death in the case of accused 2 to 5 inclusive 
and instead sentence them to transportation 
for life. 

C.R.K./u.N. Order accordingly. 

Cr. P. C_ 

d (a) (’ll) Cbitalcy, S. 1G3 N. 5 Pt. 12. 

(’ll) Mitrn, Page 509 N. 507. 

(b) ('ll) Chitaley, S. 102 N. 5. 

('ll) Mitrn, Page 4 hb N 510-A. 
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IIORWILL J. 

hladdipatla Narayanasirami and others 

— Petitioners 
v. 

Edala Narayya — Respondent. 

Criminal Itevn. Cnse No. 310 and F’ctn. No. 329 
of 1941, Decider! on 30tb July 1911, to revise judg¬ 
ment of First Class IJencb of Magistrates, Rajab- 
mundry, D/- 13th February 1941. 


(a) Criminal trial — Judgment — Validity — 
Three Bench Magistrates considering case—At * 
later hearing fourth Magistrate joining — At 
final hearing three Magistrates present two of 
whom had sat throughout—Order passed by 
Bench held illegal. 

Three Bench Magistrates sat to consider a case. 

At a later hearing of the case a fourth Magistrate 
joined. At the final hearing there were only three 
Magistrates present; of whom two had sat through¬ 
out. 

Held that the Magistrate who did not sit at all 
the hearings had no legal power to participate in 
the disposal of the case and ns three Magistrates 
constituted a quorum and only two Magistrates sat 
throughout, they could not have passed a legal 
order. [p 24 0y] _ 

(b) Criminal trial — Review — Bench Court 
cannot correct errors in its judgment or review / 
its illegal order—High Court alone has power. 

A Bench Court has no power to correct errors in 
its judgments or to review its own illegal order. 
Such power vests only in the High Court. (P 240*] 

G. Balaparamesxcari Rao — for Petitioners. 

T. Venkatadri — for Respondent. 

Public Prosecutor — for tbo Crown. 

Order.—Three Bench Magistrates sat to 
consider C. C. No. 1931 of 1940 on the file of 
the First Class Bench Court of Rajahmundry. 

At a later hearing of tbo case a fourth 
Magistrate joined. At tbo final hearing there 
were only three Magistrates present, of whom 
two had sat throughout. So it is clear that g 
the Magistrate who did not sit at the first 
bearing had no legal power to participate 
in the disposal of the ease. As three Magis¬ 
trates constitute a quorum and only two 
M agist rates sat throughout, they could nob 
have passed a legal order. On the date of the 
final disposal of this case the complainant 
was absent and so tbo ease was dismissed 
under sec. 217, Criminal P. C. Later, the 
Magistrates realized that they had passed an 
illegal order and so proceeded to rectify it 
by hearing the case once again. Tbo trial is 
proceeding. The accused has therefore filed 
the present petition for revision. A Bench 
Court has no power to correct errors in its ^ 
judgments or to review its own illegal order. 

Such power vests only in the High Court. 

The present trial is therefore illegal; and 
although the order of acquittal passed by 
the three Bench Magistrates was also illegal, 
it stands until set aside. 

The only question that now arises is 
whether, after quashing tho proceedings now 
taking place, 1 should order a retrial or, 
bearing in mind what lias taken place, I 
should allow the order of acquittal, illegal 
though it may be, to stand. Tbo ease was 
dismissed because tbo complainant did not 
attend; and it seems unlikely that even if 
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^ the Magistrate who had been present at the 
beginning had sat throughout, the case 
■would have taken a different turn. It would 
almost certainly have been dismissed just as 
it was by the improperly constituted Bench. 
I do not think therefore that the interests 
of justico require that the accused, who was 
acquitted so long ago as 5th February 1941, 
should now be called upon to stand his trial 
afresh. The revision petition is allowed and 
the present proceedings quashed. 

C.R.K./g.N. Petition alloiccd. 


Cr. P. C._ 

(a) (’41) Chitaley, S. 350A, N. 2; N. 4 Ft. 1. 
(’41) Mitra, Pages 1181, 1182 ; N. 1019. 

® (b) (’41) Chitaley. S. 369, N. 2 and N. 5. 

(’41) Mitra, Page 1225, N. 1053. 
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Horwill J. 

Namberumal Naidu — Petitioner 


v. 

Muthukalathi Mudali — Respondent. 

Criminal Revn. Case No. 417 and Petn. No. 394 
of 1941, Decided on 23rd September 1941, to revise 
order of Joint Magistrate, Tirupattur, D/- 17th 
March 1941. 


Criminal P. C. (1898), Ss. 250 and 342—Com- 
c plainant showing cause under S. 250 _ Magis¬ 
trate need not record actual words used by 
complainant—Proper procedure indicated. 

Under S. 250, it is not necessary to record the 
actual words used by the complainant in showing 
cause under that section separately as in the case of 
an accused under S. 342. It is however necessary 
that the Magistrate should at least indicate in his 
judgment that ho asked the requisite questions and 
he should set out the explanation the complainant 
gave and say whether he thought tho explanation 
satisfactory, and if so, why. Even in a simple case 
^ore the complainant says nothing more than 
that the evidence let in is true, the Magistrate 
should note in his judgment that the complainant 
had no explanation to oiler : (’38) 25 A.I.R. 1938 
Rang. 161 and (’38) 25 A.I.R. 1938 Rang. 247, Not 
approved. [V 2Uf,g] 

d V. T. rtaugasuami Ayyangar — for Petitioner. 

Public Prosecutor — for the Crown. 


Order. — The accused in c. c. no. 17 of 
1941 on tho file of the joint Magistrate of 
Tirupattur was charged under s. 109 , Penal 
Codo, with misappropriating amounts paid 
to him as village munsif by tho petitioner as 
kist. In passing an order of discharge, tho 
joint Magistrate wrote : 

I find that P. W. 1 (petitioner)has not only failed 
to prove tho charges hut also admitted in effect that 
they are falso, frivolous, and vexatious. I there¬ 
fore discharpo tho accused under S. 253 (1), Crimi¬ 
nal P. C., and direct that P. W. 1 shull pay tho 
accused a compensation of Rs. 30. 

Tho only question that arises i8 whether 
1942 M/31 A 32 


the joint Magistrate has complied with tho 
provisions of S. 250, Criminal P. C., which 6 
requires of him that if he considers tho case 
to he false, frivolous or vexatious, he should 
call upon the complainant to show cause 
why he should not pay compensation. Sub¬ 
section ( 2 ) requires that : 

The Magistrate shall record and consider any 
cause which such complainant. . . . may 6how, and 
if he is satisfied that the accusation was false and 
either frivolous or vexatious may, for reasons to be 
recorded, direct that compensation. ... be paid by 
such complainant. 


Counsel on both sides have been through 
the records and they have found nothing 
there which suggests that the learned joint 
Magistrate asked the questions and made the 
record that he was required to under sub- 
ss. l and 2 of S. 250, Criminal P. C. I do not 


/ 


think it necessary to go as far as Baguley J. 
did in A.I.R. 1938 Rang. lGl 1 and in A.I.R. 1938 
Rang. 247“ and say that the actual words used 
by the complainant should be recorded sepa¬ 
rately as in the case of an accused under 
s. 342, Criminal P. C. It is however neccs- 
sary that tho Magistrate should at least in¬ 
dicate in his judgment that ho asked the 
requisite questions and he should set out the 
explanation the complainant gave and say 
whether he thought the explanation satis¬ 
factory, and if so, why. In most cases, the 9 
complainant says nothing more than that 
the evidence let in is true. Even in such a 
simple case as that, the Magistrate should 
note in his judgment that the complainant 
had no explanation to offer. For the above 
reasons, it is necessary to set aside the order 
of compensation; and as it is unlikely that 
the Magistrate would remember after tho 
lapse of more than six months exactly what 
he asked the complainant and what the com¬ 
plainant said in reply, it would be necessary, 
if remand were ordered, for the Magistrate 
to question the complainant afresh; but in 
the circumstances, I do not think such a ; 
stop is necessary in view of the fact that the 
complainant admittedly had a receipt for the 
money which he says he paid. The Magis¬ 
trate seems to have accepted the evidence of 
the karnam and the statement of the accused 
that it was customary to grant tho ryots 
receipts in advance which would serve as a 
kind of demand notice. I find it difficult to 
believe that such a dangerous practice exists. 
Without therefore disagreeing with tho find- 


1. (’38) 25 A.I.R. 1938 Rang. 161 : 175 I.C. 639 : 
39 Cr.L.J. 642, Tho King v. Maung ThoungShwe. 

2. ('38) 25 A.I.R. 1938 Rang. 247 : 176 I.C. 508 : 
39 Cr.L.J. 743 : 1938 R.L.R. 163, Ma E Myaing 
v. Tho King. 
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ing which led to the discharge of the accused, 
I think that the nature of the evidence makes 
it unnecessary to remand the matter for fresh 
consideration. The order of compensation is 
set aside and the money which, I under- 
stand, is in the joint Magistrate’s Court, 
should be refunded. 

C.R.K./g.N. Order accordingly. 

Cr. P. C_ 

(’41) Chitaley, S. 250, N. 11 Pt. 1. 

(’41) Mitra, Page 897, N. 814. 
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Horwill J. 

>, In re A. V. Srinivasalu Eeddiar — 

Petitioner. 

Criminal Revn. Case No. 488 and Petn. No. 461 
of 1941, Decided on 23rd September 1941, to revise 
order of Sub-Divisional Magistrate, Tindivanam. 
D/- 28th April 1941. 

Criminal P. C. (1898), S. 112—Court can pass 
supplementary order. 

There is nothing in the Criminal Procedure Code 
which prohibits the issuing of a supplementary 
order under S. 112 relying upon the subsequent 
conduct of the party though the persons affected by 
the second notice should of course have sufficient 
time to consider it. [p 242/] 

V. T. Rangaswami Ayyangar and E. V. Sun- 
dara Redd i — for Petitioner. 

^ Public Prosecutor — for the Crown. 

Order. — A preliminary order under Sec. 
112 , Criminal P. C., was issued by the Joint 
Magistrate of Tindivanam, calling upon the 
petitioner and eight others to show cause 
why they should not he hound over to keep 
the peace for a period of 12 months, and ten 
instances were cited of acts which tended to 
show that it was necessary to hind them 
over. The Magistrate began tho enquiry; and 
after one witness had been examined in 
chief, the police represented to the Court 
that oven after tho institution of the pro¬ 
ceedings the petitioner and the others had 
committed a number of other misdeeds 
d which also showed that it was necessary to 
bind thorn over. Tho police therefore asked 
tho Court to pass a supplementary order 
under S. 112 . Tho Joint Magistrate acceded 
to tho request of the police and tho question 
that arises in revision is whether that prac¬ 
tice is illegal or objectionablo. 

It would bo unfortunate if a Court could 
not take judicial notice of what had taken 
place after the institution of proceedings of 
this nature; for the behaviour of a person 
who was subject to these proceedings after 
the institution of the proceedings is a very 
relevant factor to help the Court to deter¬ 
mine what order it should pass. The helm- 


A. I. R. 

viour and action of the person against 
whom a notice under s. 112 has been issued * 
may be such a9 to lead the Magistrate to 
conclude that even though his behaviour 
before the issue of the notice had been re¬ 
prehensible, yet, in view of the evidence of 
his good intentions and good behaviour since 
the institution of the proceedings, it was not 
necessary to bind him over. If, on the other 
hand, the subsequent conduct of such a per¬ 
son indicates that despite tho existence of 
these proceedings and his having been call¬ 
ed upon to show cause why he should not 
be bound over to keep the peace and be of 
good behaviour, he continues to flout the 
law and to commit illegal acts, it would /' 
seem most desirable that the Court should 
take notice of this and be influenced by it in 
framing its final order. Admittedly, there is 
nothing in the Code which prohibits the 
issuing of a supplementary order under Sec. 
112 , and it can be open to no objection that 
I can think of. The persons affected by tho 
second notice should of course have sufficient 
time to consider it; and such time has been 
given to the petitioner in this case. I do not 
consider that the petitioner is in any way 
aggrieved. The petition is accordingly dis¬ 
missed. 

C.R .K./g.N. Petition dismissed. 9 

Cr. P. C~ ~ 

C41) Chitaloy. S. 112 N. 6 Pt. 2a. 

(•41) Mitra, Page 264 N. 294. 
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Leach C. J. and Chandrasekhara 

Ay var J. 

Narikkal Chathan of Muthuvannacha 
Amsom and desom — Appellant 

v. 

Veethiyotlillath Kesavan Namboodiri 
Karnavan and manager of his illom 
of Muthuvannacha Amsom and desom ; ; 
— Respondent. 

Second Appeal No. 580 of 1938, Decided on 31st 
July 1941, against decree of Dist. Court, North 
Malabar, D/- 13th November 1937. 

Malabar Tenancy Act (14 of 1930), S. 20 (5)— 
Words “requires the holding bona fide” mean 
genuine intention to cultivate and not real need 
to do so : (1941) 2 M. L. J. 456n=C41) 28 A. I. R. 
1941 Mad. 816 = 197 I. C 488, OVERRULED. 

The words “requires tho holding l>onn fide" in 
S. 20 (5) mean a genuine intention on the part ol 
the genmi to cultivate nnd not a real need to do so. 

If the Court is convinced that tho jonmi has really 
tho intention of cultivating tho land he is entitled 
to l>o put into possession of it. Tho fact that he has 
sufficient land under cultivation elsewhere to pro- 
vide for tho needs of himself and his family 
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matters not: S. A. No.538of 1939, Approved; (1941) 
a 2 M. L. J. 456n=(*41) 28 A.I.R. 1941 Mad. 816 = 
197 I. C. 488. OVERRULED ; (*23) 10 A. I. R. 
1923 Cal. 223, Disting. [p 243</] 

P. Govinda Menon — for Appellant. 

D. H. Nambudripad — for Respondent. 

Leach C. J. —This second appeal 1ms been 
placed before a Bench because there are 
conflicting decisions of Judges sitting alone 
with regard to the interpretation of S. 20, 
cl. (5), Malabar Tenancy Act, 1929. Section 
20 opens with these words : 

No suit for eviction of a customary veru m pat tarn- 
dar, kuzhikanamdar or kauamdar sbnll lie at the 
instance of his landlord except on the following 
grounds : 

There are six clauses in which the grounds 

6 are set out and cl. (6) is in these terms : 
that the period of the verumpattam, kanam or 
kuzhikanam, as the case may be, has expired and 
there has been no renewal and the landlord requires 
the holding bona fide for his own cultivation or for 
that of any member of his family or tarwad or 
tavazhi who has a proprietary and beneheial inter¬ 
est therein. 


c 


d 


The question which falls for decision is 
whether the words "requires the holding 
bona fide” mean that the jenmi may, in the 
circumstances stated at the beginning of the 
clause, resume occupation if there is a 
genuine intention to cultivate or whether ho 
must show a real need to do so. In S. A. 
No. 42 of 1939, 1 an unreported case, Venkata, 
ramana Rao J. held that a mere desire on 
the part of the landlord to have the land for 
his own cultivation, even if bona fide is not 
enough. The learned Judge said that in 
coming to a conclusion on the question of 
the landlord's need being bona fide, the Court 
should in each case consider whether the 
circumstances are such that the land must 
be restored to tbo landlord for Ins own 
cultivation or cultivation by any member of 
the family or tarwad, tho test being the need 
of the landlord. In forming this opinion the 
learned Judge placed reliance on the decision 
of the Calcutta High Court in 2G C. W. N. 
499. That was a caso under the Calcutta 
Kent Act, 8. n of which prohibited a land, 
lord from recovering possession from a tenant 
so long as the tenant paid tho rent to the 
full extent allowable by the Act and per- 
formed the conditions of tho tenancy The 
section incorporated a proviso giving the 
landlord tho right to resume possession if 
the promises were required by him bona fide 
for purposes of building or rebuilding or for 


^Reported tn (’41) 28 A. I. R. 1941 Mad. 816 • 
1?7 1 C. 488 : (1941) 2 M. L. J. 456u, Raman 
fsayur v. Kebftvan Embanindiri. 

2 /J;J 3 ) 10 A. I. Ii. 1923 Cal. 223 : 69 I. C. 963 • 

C * W * 499, Rckhabchand Dooj/ar v. J. K 
mu. 


bis own occupation or the occupation of any 
person for whose benefit the premises were 6 
held. A landlord wished to get possession of 
the premises from his tenant. Tho evidence 
disclosed that the landlord had let out the 
premises in which he was living to tenants 
and that the reason which he gave for re- 
quiring possession of tho premises in suit, 
namely his wife's health, was not tho real 
reason. We do not regard that decision *as 
being really applicable. The Calcutta Kent 
Act was a measure designed to prevent pro¬ 
fiteering in houses, the war of 1914-18 having 
resulted in a shortage of residential accom. 
modation. The measure was merely intended 
to meet a position which was of a temporary / 
nature. It is true that the Malabar Tenancy 
Act has the object of creating permanent 
tenancies but the circumstances are in no 
way analogous and wo are unable to read 
the Malabar Tenancy Act in the same way 
as the Calcutta Rent Act was read in the 
case just referred to. The same question 
arose in this Court in S. a. No. 538 of 1939 3 
which was decided by King J. This judg. 
ment is also unreported. King J. in discuss. 

mg the meaning to be attached to "bona 
fide” said : 


The expression 'bona fide’ cannot apply to a state 
of circumstances but only to the statements or in- „ 
tent.ons or actions of a human being. All therefore 9 
tbut is necessary in my opinion is for the Court to 
decide whether, when the landlord demands or 
asks for or sues for any land on the ground that he 
wishes to cultivate it himself, his statement that 

made tna “ himself is a 


ho correct one If the Court is convinced 
that the jenm. has really the intention of 
cultivating the land he is entitled to be put 
>nto possession of it. The fact that ho has 
suflicient land under cultivation elsewhere 
o provide for the needs of himself and his 
family matters not. It is his land and if he 
really wants to cultivate it, he is entitled to 
regain possession when the kanom has expired 
and there has been no renewal. In the pre- 
sent case both the Courts below have held 
that the jenmi had tho bona fide intention 
of cultivating the land. That being so, the 
decree which has been granted to him can¬ 
not in our opinion be disturbed and the 
appeal will have to be dismissed with costs 


C.R.K./G.N. 


Appeal dismissed 


3 ic. S Aa° B i 538 01 1939 ' Ear,ii **•«>» V. r. I>. 
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Somayya J. 

Secretary of State — Appellant 

v. 

Sait Jodaraj Dhupajee and others — 

Respondents. 

Second Appeal No. 508 of 1939 aud Civil Revn. 
Petn. No. 204 of 1941, Decided on 1st September 
1941, against decree of Sub-Judge, Amalapuram, in 
A. S. No. 85 of 1938. 

(a) Madras Land Encroachment Act (3 of 
1905), S. 9 — Sale of defaulter’s property for 
assessment and penalty passes property free of 
encumbrances. 

Where the Legislature says that the amount of 
penalty and penal assessment shall be deemed to 
fr be land revenue, though it is not in reality land 
revenue, it must be taken to be land revenue for 
the purposes of the Act : (’30; 17 A. I.R. 1930 P. C. 
54, Rcl. on. [P 244/, g) 

Since the amount levied as penal assessment and 
penalty under S. 9 is to be deemed to be land 
revenue and is to be recovered as such, a sale of 
the defaulter's property for such an amount passes 
the property free of all encumbrances : 34 Mad. 
493; (’19) 6 A. I. R. 1919 Mad. 590 and ('15) 2 
A. I. R. 1915 Mad. 481, Rel. on; 7 Mad. 434; 28 
Mad. 420 and 26 Mad 230, Disting. [P 244/*; 

P 246c,d./,/i] 

(b) Madras Land Encroachment Act (3 of 
1905), S. 9—Object of Act stated. 

The object of the passing of the Madras Land 
Encroachment Act was to negative the Full Bench 
c decision in 27 Mad. 386, which had held that the 
provisions of Madras Act, 2 of 1864 could not be 
applied to recovery of penalties and other amounts 
of like nature from persons who were not land¬ 
holders and who were treated by the Government 
as trespassers. It is because the Full Bench hold 
that the impost in such cases was not land revenue 
that Madras Act, 3 of 1905 was passed wherein the 
Legislature has expressed in the clearest terms 
possiblo that for the purpose of recovery, penal 
assessment is land revenue and that being so S. 42, 
Madras Act, 2 of 1864 applies. (p 246/, g) 

Government Solicitor — for Appellant. 

Ch. Raghavarao /or G. Chandrasekhara Sastri 

— for Respondents. 

Judgment. — S. A. No. 60S of 1030 — 
The question involved in this second appeal 
d is whether a salo held for recovery of ponal 
assessment imposed under Madras Land 
Encroachment Act, 3 of 1905, prevails over 
prior encumbrances. A sum of Rs. 1182 odd 
was the assessment and penalty imposed 
by tho Government for the encroachments 
of certain lands belonging to the Govern, 
mont by ono Venkata Sattayya. Tho plaintiff 
in the suit had obtained two mortgages from 
Sattayya on his properties and had filed a 
suit and obtained a final decree on foot of 
those mortgages. As tho Government was 
bringing the property to sale under tho pro. 
visions of Madras Act 3 of 1905 read with 
Madras Act 2 of 1604 the plaintiff protested 


that the land should be sold subject to his 

mortgages. But the Government ordered the * 

sale to be held free of all prior encum¬ 
brances. The plaintiff then paid the amount 
under protest and filed the present suit for 
recovery of tho sum. If a sale for penal as¬ 
sessment and penalty imposed under Madras 
Act 3 of 1905 does not prevail over prior 
encumbrances of the defaulter’s properties, 
then the plaintiff is entitled to recover the 
sum which he paid under protest in order to 
save the property from being sold for such 
penal assessment and penalty. Section 9 , 
Madras Land Encroachment Act, 3 of 1905 , 
lays down : 

The amount of assessment and penalty imposed / 
under this Act on any person unautkorisedly 
occupying any land shall bo deemed to be land 
revenue and may be recovered from him as arrears 
of laud revenue under tbe provisions of the Madras 
Revenue Recovery Act. 1864, or tbe Madras City 
Land Revenue (Amendment) Act, 1867, as the case 
may be. 

This section provides that the amount of 
assessment and penalty imposed under this 
Act should be deemed to he tho land revenue 
and it provides further that such amount 
may bo recovered as arrears of laud revenue 
under the provisions of the Madras Revenue 
Recovery Act. Where the Legislature says 
that the amount of penalty and penal assess, 
ment shall be deemed to he land revenue, ® 
though it is not in reality laud revenue, wo 
must tako it that it is land revenue for tho 
purposes of the Act. The Judicial Committee 
had to consider a similar case under the 
Income-tax Act. By S. 43 of the Act. 
any person employed by or on bobalf of a person 
residing out of British India, or having any busi¬ 
ness connexion with such person, or through whom 
such person is in the receipt of any income, profits 
or gains upon whom the Income-tax Officer lias 
caused a notice to be served of his intention of 
treating him ns the agent of the non-resident per¬ 
son shall, for the purposes of this Act, bo deemed to 
be such agent. 

The Judicial Committee say this in 54 
Bom. 21G 1 at page 223 : h 

Now when a porson is “deemed to be” something, 
the only menning possiblo is that whereas he is not 
in reality that something the "Act of Parliament 
requires him to bo treated as if he were. 

Thorcforo though the penal assessment 
and penalty are not in fact land revenue, 
wo must tako them to bo land revenue. The 
next portion of s. 9 makes the matter fur. 
ther clear by providing tlmt the amount 
may ho recovered as arrears of land revenue 
under the provisions of tho Madras Revenue 

1. C30) 17 A. I. R. 1930 P. C. 54: 121 I. C. 532: 

51 Bom. 210: 57 I. A. 49 (P.C.), Commissioner of 
Income-tax Bombay Presidency v. Bombay Trust 
Corporation Ltd. 
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a Recovery Act. Thus, the amount is to be 
deemed to be land revenue and may bo 
recovered as arrears of land revenue. This 
being so, it is difficult to escape the conclu¬ 
sion that all the consequences which result 
in the case of a sale under the Revenue 
Recovery Act for arrears of land revenue 
strictly so called also result in tho case of a 
sale for recovery of penal assessment and 
penalty levied under Madras Act 3 of 1905. 
Reliance is placed by Mr. Raghava Rao 
upon various decisions of this Court which 
havo considered the effect of sales under tho 
Abkari Act or the Income-tax Act—whether 
they pass the property free of prior encurn- 
b brances or only subject to the encumbrances 
then existing. The earliest of these cases is 
the case in 7 Mad. 434.* The sale was held 
under the provisions of s. 10 , Madras Abkari 
Act, which provided that the Collectors may 
proceed against abkari renters or other per¬ 
sons licensed under the Act for tho recovery 
of arrears due by them "in like manner as 
for the recovery of arrears of land revenue.” 
Turner C. J. and Muthuswami Ayyar J., 
held that such a sale did not pass the pro¬ 
perty free of prior encumbrances. They held 
that it was only the procedure laid down 
in Madras Act 2 of 16G4 that was to be fol- 
c lowed for recovering arrears due by an ab¬ 
kari renter and that a sale under the Abkari 
Act did not carry the consequences provided 
by S. 42, Madras Revenue Recovery Act, 2 of 
18G4. Emphasis was laid on the expression 
" in like manner as for the recovery of 
arrears of land revenue.” After referring to 
the various sections of Madras Act 2 of 1804 
the Judges said this : 

Section 42 declares that all lands brought to sale 
on uecount of arrears of revenue shall he sold free 
of all encumbrances. Taking these sections together, 
the intention is clear that the purchase is free of 
prior encumbrances only when the arre.ir is of pub¬ 
lic reveuue of which the land is tho lirst security 

by statutory declaration.The question is - 

has S i -2 been extended by S. 52 to sales for arrears 
of Abkari revenue? We must certainly answer it in 
the negative. The expression, *' In like manner as 
for the recovery of arrears of land revenue, M ludi- 
cates only that the same procedure is to lie followed, 
and the language used in S. 52 is to the sanieeflcct. 

In 28 .Mad 420,* Benson and Boddam JJ. 
followed the decision just cited and held that 
a purchaser at a sale for arrears duo by an 
abkari renter did not pass tho land free of 
encumbrances as in the case of a sale for 
arrears of land revenue. In the old Abkari 
Act of 18C4, the provision was that tho arrears 

2. (’ 81 ) 7 Mad. 43-1, Ramacbandra v I’ichaikunni. 

3. (’05) 28 Mad. 420, Ibrahim Khan Sahib v. 

Rangusumi Naicken. 


may be recovered in like manner as for re - 
covery of arrears of laud revenue. In the 
Abkari Act l of 1880 the provision was that 
abkari arrears may be recovered as if they 
were arrears of land revenue: see S. 29 of 
Madras Act l of 1880 . It was held that this 
change did not affect the applicability of the 
decision in 7 Mad. 434.* Cases of sales under 
the provisions of tho Income-tax Act came 
up for decision more than once. In 20 .Mad. 
23G 4 this Court had to deal with the provi¬ 
sions of tho Income-tax Act then in force 

(Act 2 of lSSo). Under s. 30 of that Act: 

The Collector may in default of payment of tho 
tax recover the amounts as if they were arrears of 
land revenue or by any process applicable to the 
recovery of a municipal or local tux or may pass 
an order for recovery of tho amount from the de¬ 
faulter, and such order may be executed as a decree 
for payment of money passed under the Civil Pro¬ 
cedure Code. 


£ 


/ 


Act 2 of 18 SG is an Imperial Act and the 
question was whether a sale under s. 30 of 
that Act which provided that the tax may be 
collected by the Collector as if it was arrear 
of land revenue passed the property free of 
encumbrances. The Judges applied the prin¬ 
ciple of the decision in 7 Mad. 434* and poin¬ 
ted out that the difference in tho wording 
between the provisions of the Income-tax 
Act and the Abkari Act was merely verbal. 
They say this at page 233: * 

We are clearly of opinion that S. 30, Income-tax 
Act, has not the effect of converting income-tax 
into an arrear of laud revenue in respect of the land 
which may lie brought to sale for realization of tho 
income-tax, but that its effect simply is to extend 
the procedure prescribed by (Madras) Act 2 of 
1864 and (India) Act 1 of 1890, to the recovery of 
arrears of income-tax. 

Section 40 ( 2 ), Income-tax Act of 1922 , 
provides: 

The Income-tax Officer may forward to the Col¬ 
lector a certificate under his signature specifying 
the amount of arrears due from an assessee, and 
tho Collector, on receipt of such certificate, shall 
proceed to recover from such asse^see the amount 
specified therein a* if it were an arrear of land 
revenue, /, 

and the same result would follow even in 
respect of sales held under tho present In¬ 
come-tax Act. The question lias next been 
considered with reference to loans granted 
under the Land Improvement Loans Act 
(19 of 1883). Section 7 of that Act provides 
for the recovery of the loan. It was hold by 
this Court in -11 Mad. G9i° that a sale held 
under s.7 (l) (c) of that Act passed the pro- 
perty free of encumbrances. This is a decision 

4- (’03) 26 Mud. 230 : 12 M.L.J. 368, Kadir Mohi- 
,lt- on Murakaynr v Muthukrislnm Iyer 
5. (*10) 6 A. I It. 1010 Mad. 500 : 47 I. C. 301 : 41 
Mad. 601 : 34 M. L. J. 44G, Sankaran Nambudri- 
pau v. Kmnaswurui Ay jar. 
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on the other side of the line. Mr. Raghava 
Rao urges that the decision in 7 Mad. 434 2 
and the cases following it, proceed upon the 
principle that it is only where a land is sold 
for arrears of land revenue accruing on that 
ver y land, that the sale passes the property 
free of encumbrances and not where the sale 
is for recovery of an amount due on another 
land of the landholder. In 34 Mad. 493 ° 
Miller and Muhroe JJ. decided that for the 
arrears of land revenue due on the land in. 
eluded in one patta, the land in another 
patta in another village may be sold free of 
encumbrances. They pointed out that under 
s. 5, Revenue Recovery Act, all the lands 
and buildings of the defaulter are a charge. 
This view of Miller and Munroo JJ. was fol¬ 
lowed by this Court in 41 Mad. G91. 5 Sesha- 
giri Ayyar J. says at page 700: 

During the course of the argument I felt some 
douht as to whether the decision of Miller and 
Munroe JJ. in 34 Mad. 4936 was right. Rut on 
closely examining the sections of the Revenue Re- 
covery Act, I feel that the effect of S. 42 is not only 
to discharge pre-existing encumbrances upon the 
property on which the arrear is due but also pre¬ 
existing oncumbrances upon every property which is 
nrought to sale for arrears of revenue duo from the 
defaulter. 

See also 27 M. L. J. 295." Therefore, though 
the amount which is sought to be recovered 
did not accrue iu respect of the land which 


A. I. R. 


' * s now sought to he proceeded against, the 
Government has the right to proceed against 
that property and to enforce all tho rights 
gi\en to them under tho Madras Revenue 
Recovery Act. No doubt in the case of arrears 
undor the Abkari Act or the Income-tax 
Act, they do not accrue on any land of the 
defaultor. So, likewise in tho ca?o of penal 
assessment and penalty, they do not accrue 
on the lands which aro now sought to bo 
proceeded against. Once tho amount lovied 
as penal assessment and penalty is to ho 
deemed to he land revenue and is to ho 
d recovered as such, it is impossible to como 
to any other conclusion than that a salo of 
the defaulter's property for such an amount 
passes tho property freo of all encumbrances. 

Mr. Rngbftva Rao then argued that if it 
is so, tho Legislature need not provido that 
tho amount may bo recovered as arrears of 
land revenuo. lie says that these words will 
l>o superfluous if under the expression "shall 
bo deemed to be land rovouuo," the amount 
in question became land rovonuo. 1 think 
tho Legislature used tho expression "and 

6. (’ll) 31 Mod. 493 : 8 I. C. 414 : 20 M.L.J. 794. 

7 T, e ^o y .° f . 1“'' V ' V - Smkarnyya. 

Kf J 5 *, 2 ^r 1 lt- 10,r ’ Mad. 4H1 : 25 I.C. 797 *> 7 
M. L. J. 29,>, Dorayya v. Ayynmma Charyulu 


may be recovered as land revenue” only for 
the purposes of further clarification and 
that the addition of this expression does not 
cut down the effect to he given to the 
expression “shall he deemed to be land reve. 
uue." AH the decisions referred to by Mr. 
Raghava Rao proceed upon the wording of 
the provisions of the particular Acts all of 
which have this common feature that the 
arrears due under those Acts were to be re¬ 
covered as if they were land revenue or in tho 
like manner as land revenue. But here the 
provision is "that theamountshall bo deemed 
to be land revenue” and "may be recovered 
as land revenue” and not "in the manner 
provided for the recovery of land revenue.” t 
therefore the Legislature has expressed in 
the clearest terms possible that for the pur. 
pose of recovery, penal assessment is land 
revenue and if this so, s. 42 of Madras Act, 2 
of 1864 applies. 

Before closing the judgment, it is only 
necessary to say that Madras Act 3 of 1905 
was necessitated by the decision of the Full 
Bench of this Court in 27 Mad. 386,* which 
held that the provisions of Madras Act 2 of 
1864 could not be applied to recovery of 
penalties and other amounts of like nature 
from persons who were not landholders and 
who were treated by the Government as 9 
trespassers. It was said that tho ini)>ost was 
not land revenue, that tho trespasser was 
not a landholder within tho meaning of tho 
Revenuo Recovery Act, that ho was only in 
improper possession of Government property 
and that his act was a wrongful act and a 
trespass. It is because tho Full Bench hold 
that tho impost in such cases was not land 
revenue, that Madras Act 3 of 1905 was passed 
and tho acceptance of Mr. Raghava Rao’s 
argument will ho to defeat one of tho main 
purposes of tho Legislature in enacting 
Madras Act 3 of 1905. I hold that S. 9 equates 
the penal assessment to land rovonuo and /, 
also provides that it may lie recovered as 
land revenue. This being so, the view of tho 
lower appellate Court is wrong. I reverse tho 
decision of the lower appellate Court and 
restore that of tho District Munsif with costs 
hero and in tho lower appellate Court. 

C. R. P. No. 204 of 1041: —In view of my 
decision in the second appeal, the civil revi¬ 
sion petition does not arise, lt is dismissed 
with costs. Leavo refused. 

C.R.K./G.N. Order accordingly. 

8- (’04) 27 Mad. 386 : 11 M.L.J. 37 (F. R-), Mada- 
tliapu Ramaya v. Secretary of State. 
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Horwill J. M I. C. 258® and 12 Rang. 512 , 6 in most of 


Syed Dexuan Ehaja Moideen Saheb 

— Petitioner 
v. 

D. M. Abdul Gaffoor Sahib — Bespondent. 

Civil Revn. Petn. No. 1699 of 1940, Decided on 
13th October 1941, to revise order of Dist. Munsif, 
Udumalpot, D/- 17th September 1940. 

(a) Court-fees Act (1870 as amended in Mad¬ 
ras), Sch. 2, Art. 17- B and Sec. 7 (iv) (f) _ 
Administration suit not being suit for account 
falls under Sch. 2, Art. 17-B— Market value oi 
property determines jurisdiction. 

An administration suit cannot be treated as a 
suit for accounts for any purpose relating to court- 
5 fee, above all a suit which is not one by a creditor 
for the administration of the assets of a deceased 
person to bo divided amongst the creditors, but one 
by the heirs of the deceased in which a division of 
moveable and immovable property might have to be 
made. As an administration suit is not a suit for 
account, itshould bo valyed under Sch. 2, Art. 17-B : 
C. M. A. No. 235 of 1938, Itcl. on; Case law dis¬ 
cussed. (P 248/i; P 249a] 

The jurisdiation of the Court is determined by 
the market value of the property : ('27) 14 A. I. R. 
1927 Mad. 563 and (’39) 26 A.I.R. 1939 Mad. 776, 
Bel. on. [P 249a] 

(b) Civil P. C. (1908), S. 115 — Question of 
jurisdiction arising at preliminary stage of suit 
—High Court can interfere in revision — Ques¬ 
tion of inconvenience and delay in trial of suit 

<c should be considered. 

The High Court can interfere on a question of 
jurisdiction arising at a preliminary stage in the 
suit but before doing so it must consider questions 
of inconvenience and delay in the trial of the suit 
which may result from its revisional interference • 
(’26) 13 A.I.R. 1926 Mad. 1047 (F.B.), Ex pi. 

[P 249e, f] 

K. F. Itamaseshan and C. D. Venkalaraman 
— for Petitioner. 

Government Pleader and K. V. Iiamachandra 
Ayyar — for Respondent. 

Order. — This petition has been filed 
against the finding of the District Munsif of 
Udumalpet in o. s. No. 46 of 1940 that holms 
jurisdiction to try the suit. The suit was one 
<2 for the administration of the estate of one 
Kairunnissa Bibi for accounts and for divi¬ 
sion of the assets amongst the heirs under 
the Mahomedan law. The short point that 
arises in this petition is whether the provi¬ 
sions of section 7 (iv) (f), Court-fees Act, or 
Artical 17-B of Sch. 2 apply. At first sight, 
there is a very formidable array of authority 
in support of the contention of Mr. Rama. 
Chandra Iyer for the respondent that an ad. 
ministration suit should be treated as a suit 
for accounts and that, therefore, S. 7 (iv) (f) 
is applicable. Ho has cited 39 Bom. 515 , 1 

3. (’15) 2 A.I.R. 1915 Bom. 59 : 29 I.C. 949 : 99 
Bom. 545 : 17 Bom.L.It. 574, Khatija v. Adam 
Huscnally. 


which cases it was held that S. 7 (iv) (0 was 
the proper provision of the Court-fees Act to 
apply. Of these cases, however only one, 
viz., 44 Cal. 890 J discusses this question fully 
and directly. That was a case where there 
was a trust for sale created by a debtor for 
the benefit of bis creditors. The history in 
the English Courts of administrative actions 
was discussed; but the whole of the reason, 
ing, the discussion, and the conclusions were 
confined to that particular kind of admini¬ 
stration suit in which a creditor seeks to have 
administered the estate of a deceased debtor 
for the benefit of the creditors. If this suit ^ 
had been one for the administration of a 
debtor’s estate, I should have been compelled 
to regard this well considered decision as a 
very strong authority for Mr. Ramachandra 
Ayyar’s position that S.7 (iv)(f) was the pro¬ 
per provision of the Court-fees Act to deter- 
mine both the question of court-fee and the 
question of jurisdiction; but can the analogy 
for purposes of court.fee between an ad¬ 
ministration suit and a suit for accounts be 
extended to other kinds of administration 
suits in which the next of kin, the legatee, 
or the executor seeks to have the estate of 
the deceased person administered for the 9 
benefit of those entitled to some share of the 
deceased person’s property, and which may 
involve not merely the taking of accounts 
but the division of moveable and immovable 
property ? In 39 Bom. 645 1 the question dis¬ 
cussed was whether the suit, which was for 
accounts and the administration of an estate 
of a deceased person, was really an adminis- 
tration suit or whether it was not a suit for 
a definite share of property. The pleadings 
were discussed and the learned Judges came 
to the conclusion that it was an administra¬ 
tion suit. They did not discuss what provi¬ 
sions of the Court-fees Act do apply to an 
administration suit. They say : 

According to the provisions of the Court-fees Act, 
if the plaintiff succeeds in showing upon the ac¬ 
counts that she is entitled to a share in the property 

2. (* 18) 5 A.I.R. 1918 Cal. 883 : 38 I.C. 835 : 44 
Cal. 890 : 24 C.L.J. 418 21 C.W.N. 310, Shashi 
Bhushan Bose v. Manindra Chandra Nandy, 

3. (*18) 5 A.I.R. 1918 Cal. 895 : 41 I.C. 693 • 45 
Cal. G34 : 26 C.L.J. 265 : 22 C.W.N. 115, Suraju 
Bala Dasi v. Jogcmaya Basi. 

4. ('35) 22 A.I.R. 1935 Cal. 39 : 154 I.C. 479 : 61 
Cal. 711, Shivaprasail Singh v. Prayagkumari 
Debee. 

5. ('20) 7 A.I.R. 1920 L B. 55 : 55 I.C. 258, San 
l aw v. Ma Yin. 

6. (’35) 22 A.I.R. 1935 Rang. 13 : 153 I.C. 858: 12 
Rang. 512, Ma Thin On v. Ma Ngwo Union. 
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and assets of Tyeballi Sheikh Adam, she will not 
** be able to obtain execution of any decree that may 
be passed in her favour by reason of the provisions 
of S. 11, Court-fees Act, until the difference between 
Rs. 130 and the fee which would have been pay¬ 
able, had the suit comprised the wholeof theamount 
decreed, has been paid to the proper officer. That 
being so, there does not appear to be any reason 
why this should not be treated ns a suit for account 
and for the share which may be found due to the 
plaintiff upon taking of such account, and if it is a 
suit for an account falling under S. 7 (iv) (f), Court- 
fees Act, the plaintiff is at liberty to value it at 
Rs. 130 or any other sum she pleases. 

45 Cal. G34 3 was an administration suit of 
a somewhat similar kind to that in 39 Bom. 
B45; 1 but the learned Judges do not discuss 
b whether that particular kind of administra¬ 
tion suit would properly be governed for pur¬ 
poses of court-fee by s. 7 (iv) (f), Court-fees 
Act. They follow 39 Bom. 545 1 and 44 Cal. 
890 2 without expressing any reasons. Gl Cal. 
7ll 4 at p. 724 has been quoted by Mr. Rama- 
chandra Iyer because of a sentence found in 
the judgment in which the learned Judges 
were discussing whether the suit under con¬ 
sideration was an administration suit or not. 
They held that it was not; because (quoting 
44 Cal. 890-’) “an administration suit is in 
essence a suit for accounts.” 56 I.c. 258 6 
merely follows 39 Bom. 545 1 and 44 Cal. 890 2 
without argument. 12 Rang. 512° dealt with 
c an administration suit, the nature of which 
is not clear from the judgment. The learned 
Judges purported to follow 9 Rang. 1G5 7 
which, however, did not deal with an ad. 
ministration suit at all, but with a suit for 
accounts. They apparently assumed, as a 
proposition that needed no argument, that 
an administration suit is a suit for accounts. 
12 Rang. 612° also contains a reference to 
7 Rang. lG4 h which dealt with a suit for the 
administration of the estate of a deceased 
Mahomedan. There, the relief was valued 
by the plaintiff at Rs. 2000, that being her 
share in the property. It was held by the 
d learned Judgo that that was the correct 
valuation. Clearly, section 7 (iv) (f) was not 
applied in that case. The learned Judgo went 
on to say that as the suit was not of tho 
nature described in tho Court-fees Act, S. 7, 
paras, v, vi and ix and para, x, cl. (d), and 
that as tho court-fee was payable ad valorem 
on tho claim, tho value of the suit for tho 
computation of court-fees and tho value for 
purposes of jurisdiction were tho same. IIo 
therefore concluded that tho value of the 

7. (’31) 18 A. I. R. 1931 RanK no ; 133 I. C. 91 : 

9 Rang 165 (F. B.), C. K. Umar v. C. K. Ali 
TJm mar. 

8. (’29) 16 A. I. R. 1929 Rang 211 : 118 I. C. 122 • 

7 Rang. 164, Ma Fatima v. Monin Bibi. 


share of the plaintiff in the deceased’s estate 
determined jurisdiction. i 

In none of the above decisions was it 
considered whether it would not bo more 
appropriate to apply Article 17B of Sch. 2, 
Court-fees Act. The question in each case 
was whether the plaintiff should pay court- 
fee on a reasonable valuation of his share of 
the deceased s assets. If not, it was assumed 
that S. 7 (iv) (f) was the correct provision of 
the Court-fees Act to apply. The learned 
District Munsif quoted the decision of Wads¬ 
worth J. in C. M. A. No. 235 of 1938. This 
was a short order on a check slip put up by 
the office in which the learned Judge pointed 
out that an administration suit was not f 
merely a suit for account, that s. 7 (iv) (f) 
could not therefore be applied, and that as 
there was no provision in the Court-fees Act 
applicable to an administration suit, it fol¬ 
lowed that tho residuary provision of Art. 17B 
of sch. 2 would have to be applied. He did 
not discuss the case law on this point, beyond 
saying that 55 Mad 2G 9 was an authority for 
the position that an administration suit was 
not a suit for accounts. Tho point that fell 
for decision in 55 Mad. 2G 9 was whether cre¬ 
ditors who were impleaded in an adminis¬ 
tration suit as defendants would have to pay 
court-fee on tho value of their claims. It q 
was argued by the learned Government 
Pleader, on the analogy of S. 11 , Court-fees 
Act, that as a suit for administration was 
substantially a suit for accounts, the defen¬ 
dant-creditors would have to pay a court-fee. 

The learned Judges, while conceding that 
in a sense a creditor's suit for administra- 
tion was a suit for accounts, pointed out that 
the analogy between an administration suit 
and an ordinary suit for accounts broke 
down in many respects. They were not pre¬ 
pared to consider it a suit for accounts for 
the purpose of applying S. li,Court-fees Act. 
Thoy pointed out that it would bo improper 
in a fiscal enactment like tho Court-fees Act h 
to argue by analogy and to apply to an 
administration suit rules that were laid 
down solely for a suit for accounts. The 
learned Judges avoided expressing any opi¬ 
nion as to tho court-fee payable by the cre¬ 
ditor who filed the suit ; but if wo exercise 
the caution thought necessary by the learned 
Judges in applying the provisions of a fiscal 
enactment relating to one type of suit to 
another, it is clear that we ought not to 
regard an administration suit as a suit for 

9. (’31) 18 A.I.R. 1931 Mad. 683 : 134 I. C. 1137 : 

55 Mad. 26 : 61 M. L. J. 933, Ramnswami Iyer v. 
ltangaswrimi Ijcr. 
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B accounts for any purpose relating to court- 
fee, above all a suit which is not one by a 
creditor for the administration of the assets 
of a deceased person to be divided amongst 
the creditors, but one in which a division of 
moveable and immovable property might 
have to be made. I, therefore, respectfully 
agree with Wadsworth J.’s expression of 
opinion in C. M. A. No. 235 of 1938 that as an 
administration suit is not a suit for account, 
it should be valued under Art. 17B of sch. 2, 
Court-fees Act. 

It is conceded that if Art. 17B of sch. 2, 
Court-fees Act, is to govern the court-fee, 
then the jurisdiction is determined by the 
b market value of the property. If the marked 
value exceeds the pecuniary jurisdiction of 
the Court, then the plaint will have to be 
returned for presentation in the Court having 
jurisdiction. As this is conceded, it is not 
necessary to discuss the authorities on this 
point. It is sufficient to refer to 50 M. L. W. 
154 10 which follows 50 Mad. 646. 11 The learned 
Munsif while holding that Art. 17B of Sch. 2 
governed the court-fee, came to the conclu¬ 
sion that the court-fee paid was sufficient, 
because the plaintiff had paid Rs. 22 whereas, 
under Art. 17B of Sch. 2, all that was neces¬ 
sary was a court-fee of Rs. 15. On the ques¬ 
ts tion of jurisdiction, he contented himself 
with saying 

bb regards issue 10, since there is nothing prevent¬ 
ing an administration suit being filed in this Court 
and since this suit is a suit for administration, 

I find on this issue that this Court has jurisdiction. 

He did not consider whether, despite its 
being an administration suit, the value of 
the property was such as to preclude him 
from trying the suit. It seems probable that 
the market value of the property exceeded 
the pecuniary jurisdiction of the Court; but . 
as the learned District Munsif has not given 
any definite finding on this point, he will 
have to do so. It was argued by Mr. Rama- 
d Chandra Ayyar that even though the Dis¬ 
trict Munsif erred in holding that he had 
jurisdiction, this Court ought not to inter¬ 
fere at this stage; for, if the suit is decreed 
m favour of the plaintiff, the defendant 
would be entitled to raise this question in 
appeal; and if he satisfied tbo Court that he 
had suffered prejudice by the wrongful exor¬ 
cise of jurisdiction by the District Munsif, 
ho would bo able to get the decree set aside. 

10. (’39) 26 A. I. R. 1939 Mad. 776 : 189 I. C. 289 : 
(1939) 2 M.L.J. 226: 50 M.L.W. 154, Karuppanna 
Nadar v. Kuruppa Nadar. 

11. ('27) 14 A.I.It. 1927 Mad. 563 : 101 I. C. 379 : 
50 Mad. 646: 52 M.L.J. 381, Vasircddi Veeramma 
v. Butcbayya. 
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He quoted 51 M. L. J. 500 12 in support of his 6 
argument. I do not think that 51 M.L.J. 500 12 
can be considered to be an authority for the 
position that this Court should not interfere 
in revision on a question of jurisdiction when 
it arises at a preliminary stage in the suit. 

The learned Judges thought that under 
the peculiar circumstances of the case before 
them, it was not necessary for them to con¬ 
sider the principal point raised in revision. 
This Court has frequently interfered before 
the disposal of a suit where it has been found 
that a Court has wrongfully assumed juris¬ 
diction. I quite appreciate the argument as 
to the inconvenience caused by holding up 
the trial of a suit in order that this Court * 
might consider the correctness of decisions 
made during the coarse of trial. If I had 
considered the question of inconvenience 
60 on after admission, I might have held that 
it was not advisable to interrupt the trial of 
the suit; but that inconvenience has already 
been caused and the disposal of the suit has 
been delayed for a considerable time owing 
to the pendency of this civil revision peti- 
tion. That cannot now be avoided; so there 
is no longer any reason why, when the suit 
is still in its early stages, this Court should 
not interfere to correct an error which affects 
jurisdiction. The petition is therefore allowed 9 
and the suit remanded to the District Munsif 
for fresh consideration of the question of 
jurisdiction. If he finds that the market value 
of the property exceeds Rs. 8000, he should 
return the plaint to the plaintiff for presen¬ 
tation in a Court having jurisdiction. The 
costs of the parties to this application will 
abide the result and will be provided for in 
the order of the District Munsif. The Gov¬ 
ernment Pleader will be entitled to his costs 
from the Government. 

C.R.K./G.N. Petition allowed. 

12. ('26) 13 A.I.R. 1926 Mad. 1047 : 97 I. C. 921 : 

51 M. L. J. 500 (F. B.), Zumindar of Kallikote v. li 
Mongolopur. 

0. p. _ 

(b) (’4U)'cbitaley, S. 115, N. 5 Pt. 24. 

(’41) Mulla, Page 411 1H. (u). 
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IIORWILL J. 

Indukuri Suryanarayana Paju and 
others — Petitioners 

v. 

Indukuri Yiswanadharaju. and others 

— Pcspondents. 
Criminal Rcvn. Case No. 282 and I’etn. No. 268 
of 1941, Decided on 16th September 1941. 
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a , P - C - (1898) - Ss - 435 - 561A and 
145 (7)—Order under S 145 — After filing revi¬ 
sion to High Court petitioner dying — High 
Court can bring legal representatives on record 
if ends of justice so require. 

Where after filing the revision petition against 
an order under Sec. 145 (7) before the High Court 
the petitioner dies, the High Court in view of the 
provisions of Ss. 561A and 435 has ample power to 
bring the legal representatives of the deceased on 
record if the ends of justice require it : (’ 17 ) 4 
A.I.R. 1917 Mad. G64, Expl. [P 250^] 

(b) Criminal P. C. (1898), S. 145 — Partition 
between A and B after harvest — A willingly 
accepting partition and saying that B's share 
was to be his — That amounts to giving over 
possession to B — B’s repairing bunds and culti¬ 
vation of seed beds held sufficient to constitute 
b possession. 

After the partition between A and B was effected, 
B immediately obtained possession of his 6hare of 
the land but that wns after the harvest was com¬ 
pleted. Shortly after, proceedings under Sec. 145 
were instituted in which it was contended that 
there was no evidence that B was in possession and 
the acts of enjoyment performed by B were not 
sufficient to establish possession : 

Held that the fact that A willingly accepted the 
partition and said that the share of B was to be 
his, amounted in fact to effectively giving over pos¬ 
session into the hands of B even though the nature 
of the season made it impossible lor B to perform 
many acts of enjoyment and such acts of enjoyment 
as repairing of bunds and cultivation of a seed bed 
by B were in the circumstances sufficient to consti- 
c tuto possession, [p 251c] 

K. S. Jayarama Iyer and G. Goi>alasiraiiii — 

for Petitioners. 

l\V. Sr-inivasa Ai/t/atigar for K. Venkatarama 

Ilaju and S. T cpa t and J. Krishnamurthi _ 

for Respondents. 

K. Vcnkataragliavachariar for Public Prosccu. 
tor — for the Crown. 

Order. — In a dispute between one 
Suryanarayana Raju, who originally filed 
this criminal rovision petition, and a large 
number of counter petitioners, the Sub- 
Divisional Magistrate of Bhimavaram passed 
an order that certain items of property 
should be retained in the possession of tho 
d counter petitioners, and tho petitioner was 
prohibited from interfering with their en¬ 
joyment. After tho filing of this petition, 
Suryanarayana Raju died; and his wife and 
sister wero brought on record as his legal 
representatives. Mr. Jayarama Iyer for the 
potititoners argues that tho order of tho 
lower Court is not only a travesty of justice 
but also a gross abuse of tho powers of the 
Court. In particular, he says that none of 
the facts stated by tho counter petitioners 
was satisfactorily proved and that in any 
event tho Magistrate did not give a finding 
as to possession on the date of the prelimi¬ 
nary order. A preliminary objection was 
raised by Mr. \ . Y. Srinivasa Iyengar that 


A. I. R. 

this Court had no jurisdiction to bring on 
record the legal representatives of the man 
who filed this petition; and he has quoted 
4 M.L.W. 440 1 where it was held that S. 145(7), 
which permitted Magistrates to continue their 
inquiry despite the death of any of the par¬ 
ties, applies only to the proceedings of the 
Magistrates’ Court and not to this Court in 
revision. The learned Judges said that they 
had been shown no authority for the exten¬ 
sion of the purview of s. 145 (7) to other pro¬ 
ceedings, such as the proceedings before them 
under the Charter Act. That rovision peti¬ 
tion had to be filed under tho Charter Act; 
because at the time that case was decided! 
^3. 435, Criminal P. C., did not apply to pro- ^ 
ceedings under chap. 12 , Criminal P. C. In 
1923, however, s.435 was extended to pro¬ 
ceedings under chapter 12 and Sec. 561A was 
enacted. As Sec. 435 was made to apply to 
Chap. 12 also, it followed that from the date 
of the amendment, this Court, in dealing 
with revision applications against orders 
under sec. 145, Criminal P. C., had the wide 
Powers of an appellate Court instead of tho 
restricted powers conferred under sec. 15 , 
Charter Act. Section 5 G1A, too, gave very 
wide additional powers to the High Court. 

It says : 

Nothing in this Code shall bo deemed to limit or q 
ftllect the inherent powers of tho High Court to 
make such orders as may be necessary to give effect 
to any order under this Code, or to prevent abuse 
of tho process of any Court or otherwise to secure 
the ends of justice. 

If there lmd been a gross miscarriage of 
justice in this case, then, to secure tho onda 
of justice, it would have been necessary to 
have brought the present petitioners on re¬ 
cord in order that the wrong order of tho 
lower Court could be corrected. I think 
• therefore that as the law now stands, this 
Court has amplo power to bring legal repre¬ 
sentatives on record if tho ends of justice 
require it. Mr. Jayarama Avyar has taken 
mo through certain portions of tho deposi- h 
tions of the witnesses and through a great 
deal of tho judgment of the learned Magis¬ 
trate, and there seems to me to have been 
abundant material for tho finding that was 
arrived at by tho Magistrate. It may or may 
not bo true that a civil Court would have 
required some better evidence of the adop¬ 
tion and partition; but a largo number of 
witnesses were examined on behalf of tho 
counter petitioners; and if their evidence is 
to be accepted, as tho learned Magistrate did 

*• (’17) 4 A.I.R. 1917 Mad. 664 : 35 I.C. 821 : 17 
Cr.L.J. 389 : 4 M.L.W. 440, Subbaraju v. Rnma- 
bhadni Raju. 
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a accept it, they prove that the second counter 
petitioner was adopted by Snryanarayana 
Raju and that when some dispute arose be- 
tween the adoptive father and the adopted 
son about the selection of a bride for the 
latter, a partition was effected by mediators 
of the family property. In that partition the 
second counter petitioner (the adopted son) 
obtained possession of his half share. Coun¬ 
ter petitioners 4 and 17 obtained possession, 
the Magistrate finds, of all of the father’s 
half share with the exception of 20 cents; 
and ho gave a finding that with the excep¬ 
tion of that 20 cents, all the other property 
was in the hands of the counter petitioners. 

It is contended by Mr. Jayarama Iyer 
that the learned Magistrate’s order is vitia¬ 
ted by his failure to consider the real ques¬ 
tion that fell to be decided by him under 
S. 145, Criminal P. C., i.e., who was in pos¬ 
session on the date of the preliminary order? 
It does seem true that in the operative part 
of the learned Magistrate’s judgment, ho has 
not specifically referred to that crucial date; 
but it seems clear from a reading of the 
judgment that ho was of opinion that when 
the partition was effected, the son imme¬ 
diately obtained possession of his half share 
of tbo property. That was on 24th March 
c 1940, after the harvest had been completed ; 
and so there were few acts of enjoyment 
possible beforo this complaint was filed. The 
evidence of the counter petitioners is to the 
effect that there were certain acts of enjoy¬ 
ment, such as repairing the bunds and the 
cultivation of a seed bed. I think that is 
quite sufficient. If, in fact, the petitioners 
willingly accepted the partition and said 
that the share of the son was to be his, that 
was in fact effectively giving over possession 
into the hands of the son, oven though the 
nature of tho season made it imi>ossible for 
the son to perform many acts of enjoyment, 
d It has been found that counter petitioners 

4 and it took the half share of the father_ 

with the exception of 20 cents on lease for a 
period of one year. That period has long 
smeo expired and tho learned advocate for 
the said counter petitioners does not deny 
that the petitioners arc entitled to receive 
back items 2 , 3, G and 14. Attachment of all 
the lands was ordered by this Court to con¬ 
tinue, and the Court auctioned the lands for 
one year and received a certain sum, the 
exact amount of which wo do not now know. 
It is admitted that tho petitioners are enti¬ 
tled to the lease amount agreed on between 
them and counter petitioners 1 and 17 and 
that counter petitioners 4 and 17 aro enti¬ 


tled to the balance of tho money deposited e 
in Court in connexion with the items leased 
to them. The lower Court will therefore 
pay from the money in its hands the lease 
amount to the petitioners and the balance 
of this sum to counter petitioners 4 and 17. 
Tho proceeds of the leasing out of the son's 
property will of course be given to him. The 
attachment of those lands will be dissolved 
and the possession of them given to him. 
Items 2, 3, 6 and 14 will be given to the peti¬ 
tioners. In tho result the petition fails and 
is dismissed. 

C.R.K./g.N. Petition dismissed. 


Cr. P. C. — / 

(a) (*41) Chitaley, S. 439, N. 43, Pt. 3; S. 145, 

N. 22, Pts. 3 and 4. 

(’ll) Mitra, Page 14G8, N. 1222 : “Death of 
the applicant," and Page 417, N. 435. 

(b) (’41) Chitaley, S. 145, N. 25. 

(’41) Mitra, Page 381, N. 404. 
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Horwill J. 

Mrs. Raji Bai Ammal guardian and 
mother of I. Minor Dickson Chand- 
rahasan and another — Petitioners. 

v. 

Mohamed Nathar Sahib — Respondent . g 

Criminal Revn. Case No. 393 and Petn. No. 372 
of 1941, Decided on 27th August 1941, to revise 
order of Sub-Divisional Magistrate, Chidambaram, 

D/• 7th January 1941. 

Criminal P. C. (1898), S. 488 — Maintenance 
petition by married woman against third person 
as mother of minor child alleged to be born 
through illegal intimacy with him—Admissions 
of paternity are irrelevant if woman fails to 
prove non-access to her husband when child 
could have been begotten. 

In a potition for maintenance by a married woman 
against a third person as mother and guardian of 
minor child alleged to have been born out of illegal 
intimacy with that third person all admissions of 
paternity by that third person are irrelevant if tho 
woman fails to prove that she and her husband had f t 
no access at the time when tho child could have 
been begotten. [P 2526] 

K. S. Jayarama Iyer and C. Gopalasuatni _ 

for Petitioners. 

C. Padmanabha Ayyangar — for Respondent. 

Public Prosecutor — for tho Crown. 

Facts.—T he petitioner as the mother and 
guardian of two minor children filed an 
application under S. 198, Criminal P. C., 
against the respondent alleging that she was 
a married woman employed as a midwife, 
that tho respondent got acquainted with her 
and contracted illegal intimacy with the 
result that two children wore horn. It was 
in evidence that she got separated from hor 
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husband in 1984 and became acquainted with 
the respondent from 1937. It was also found 
that the husband was visiting the petitioner 
during the time the respondent was intimate 
with her and there were ever so many other 
males with whom the petitioner was inti¬ 
mate. The lower Court held that in those 
circumstances there was no conclusive proof 
that the children were born to the respon¬ 
dent and so refused to pass an order under 
S. 488, Criminal P. C., and against this order 
the present revision was filed. 

Order. —In view of the clear wording of 
s. 112 , Evidence Act, all admissions of pater¬ 
nity are irrelevant if the complainant fails 
b to prove that she and her husband had no 
access at the time when the child could have 
been begotten. The Magistrate has held that 
there may have been access. The petition for 
maintenance had necessarily therefore to be 
dismissed, however convincing the evidence 
adduced by the complainant might have 
been. This petition is dismissed. 

C.R .K./g.N. Petition dismissed. 

Cr. P. C— ~ 

. (*41) Chitnley, S. 488, N. 25 Pts. 9 to 11a. 

(’41) Mitra, Pago 1556 N. 1276. 
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Leach C. J. and Happell J. 

E. K. A. Ponnnchami Goundnr — 

Petitioner 


v. 

Muthusami Goundar and another 

— Respondents. 

Civil Revn. Pctn. No. 916 of 1940, Decided on 
15th October 1941, to revise decree of Dist. Munsif 
Palni, D/- 15th February 1940. 

•Partnership Act (1932), S. 69 (2)— Registra¬ 
tion alter suit cannot cure delect: (1937)2.\I L.J. 
273=(’37) 24 A.I. R. 1937 Mad. 767=176 I.C. 916, 
OVERRULED. 

A suit is instituted when the plaint is filed in a 
, Court of competent jurisdiction. The registration of 
d the firm is a condition precedent to the right to 
institute the suit and the Court has no jurisdiction 
to proceed with the trial when the condition prece¬ 
dent has not been fulfilled Registration nfter the 
filing of the suit cannot euro defect: (1937)2 M.L.J. 
273=(’37) 24 A. I. It 1937 Mud. 767=176 I.C. 916, 
OVERRU LED ; (’36) 23 A. I. It. 1936 Mad. 991 ; 
(’38) 25 A. I. It. 1938 Mad. 185 and (’38) 25 A I.lt. 
1938 Mad 688, Approved ; (’36) 23 A. I. It 1936 
Mad. 24, Dialing.; Case law discussed. (!’ 253t/] 

S. V. Venhalasubramamam —for Petitioner. 

K. S. Ramamurti and A. N. Veeraraghatan 

— for Respondents. 

Leach C. J. —Section 69 ( 2 ), Partnership 
Act, states that no suit to enforce a right 
arising from a contract shall bo instituted in 
a Court by or on behulf of a firm against a 


third party unless the firm is registered and 
the persons suing are or have been shown in 6 
the register of firms as partners in the firm. 
The question which arises in this petition is 
" hether the registration of a firm after it 
has filed a suit can cure the defect. In this 
case an unregistered partnership instituted 
a small cause suit in the Court of the District 
Munsif of Palni. It bad applied for registra¬ 
tion before filing the plaint, but the appli¬ 
cation had not been granted. In fact it was 
not granted until over a month had elapsed 
after the filing of the plaint. In these cir¬ 
cumstances the District Munsif dismissed 
the suit with costs. The reported cases dis¬ 
close a difference of opinion, but the majo- / 
rity of the judgments are to the eQ'ect that 
subsequent registration of the firm does not 
entitle the Court to proceed with the suit 
and that the only course open to it is to 
dismiss it. 

The question lias been considered on diffe¬ 
rent occasions by four Judges of this Court, 
namely by Menon J. in 71 M. L. J. 663, 1 
Stodart J., in (1937) 2 M.L.J. 717, 2 Horwill J., 
in (1937) 2 M.L.J. 273 3 and Veukutaramana 
Rao J., in (’193S) 2 M.L.J. 44. 4 Menon, Stodart 
and Yenkataramana Rao JJ. formed the 
opinion that subsequent registration did not 
remedy the defect. On tho other hand, Ilor- 9 
will J. held that it did. Menon, Stodart and 
\ enkataramana Rao JJ. considered that tho 
wording of the section compelled the Court 
to dismiss a suit filed by an unregistered 
firm. Yenkataramana Rao J. in addition to 
relying on the wording of tho section drew 
attention to the fact that the Privy Council 
in 51 Rom 725° had pointed out that s. SO, 
Civil P. C., is explicit and mandatory. Sec¬ 
tion 80 , Civil P. 0., has very much in com. 
mon with s. 69. Partnership Act. It says 
that no suit shall bo instituted against tho 
Secretary of State for India in Council, or 
against a public officer for an act purporting ^ 
to be done by him in his official capacity, 
until the expiration of two months next after 

1. (’36) 23 A I. R. 1936 Mad. 991 : 165 LC. 939 : 

71 M.L.J. 663, Subraninnia Mudaliar v. The East 
Asiatic Co. Ltd. 

2. (’38) 25 A. I. It. 1938 Mad. 185 : 175 I. C. 811 : 
(1937) 2 M.L.J. 717, Ibrahim Sabib & Drother 
v. Gurtilinga Ayyar. 

3. (’37) 24 A. I. R. 1937 Mad. 767 : 176 I. C. 916 : 
(1937)2 M L.J. 273, VurndiLrajulu Naidii v. Ruja- 
manickn Muduliar. 

4. (’38) 25 A. I. R. 1938 Mad. 688 : 179 I. C. 10 : 
(1938)2 M.L.J. 44, Girdharilal Son •& Co. v. 
Kappini Condor. 

5. (’27) 14 A.I R. 1927 P.C. 170 : 104 I.C. 257 : 51 
Rom 725 : 51 LA. 338(P.C.), Bhagch&nd Dagadusa 
v. Secretary of State. 
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a notice in writing has been given. The Privy 
Council al=o observed that s. SO imposes a 
statutory and unqualified obligation upon 
the Court, and s. 09 (2), Partnership Act, does 
the same. Yenkataramana Rao J. relied 
further on the decisions of this Court with 
regard to S.28 (2), Provincial Insolvency Act. 
That section prevents a suit being filed 
against an insolvent without the leave of 
the Insolvency Court, and in 51 Mad. 833° and 
I.L.R. (1937) Mad. 841 6 7 this Court held that a 
subsequent leave would not cure the initial 
defect and validato the institution of a suit. In 
expressing the contrary opinion Horwill J. 
in (1937) 2 M.L.J. 273 3 9 observed : 

It is well established principle that the Court can 
take notice of events that happen subsequent to the 
filing of the suit and that any irregularities or defi¬ 
ciencies in the cause of action that may exist on 
the date of the filing of the plaint can be overlooked 
if on somo date subsequent to the filing of the 
plaint and before the suit comes up for trial those 
irregularities or deficiencies are rectified by the 
plaintiff or by process law. 

Whatever may be principle which applies 
to the rectification of irregularities and defi¬ 
ciencies in the cause of action, we are of the 
opinion that it cannot he applied here. The 
conclusion of Horwill J., that subsequent 
registration will put the suit on a proper 

c basis receives support, however, from the 
judgment of the Calcutta High Court in 41 
C. w. N. 53i H and that of the Nagpur High 
Court in A.I.R. 1939 Nag. 301 ® These cases 
were decided by Judges sitting alone. In the 
Calcutta case, it was said that when regis¬ 
tration had been effected the suit might be 
treated as though the plaint had been receiv- 
od and the suit instituted on the day follow¬ 
ing the day of registration. The Patna High 
Court expressed dissent from this opinion in 
i8 Pat. H4 1 " where Harries C. J. observed 
that he knew of no provision of law which 
permits a Court to treat the plaint as having 

d been on a date subsequent to the date 
upon which it was actually filed, and we 
know of no such provision. It has been 
pointed out to us that a Bench of this Court 


6. (’27) 14 A.I.R. 1027 Mad. 925 : 105 I C 109-5 
•Mad. 833 : 53 M.L.J. 412, Ghouse Kblu v! Bail 
faubba Rowther. 


7. (*37) 24 A. 1. It. 1937 Mad. G67 : 173 I C • 
(1937) 2 M T, J. 223 : I Ii.lt. (1937) Mad' 841 ' 
Dawood Mobamcd ltowthcr v. Salmbdeen Sahib. ' 

8. (’37) 41 C. \\. N. 534, Radhachuran Saba v 
Matila) Saba. 

9. C39) 26 A. I. R. 1939 Nag. 301 : 186 I. C. G70, 
Jftkiuddin liadruddin v. Vithoba Jagannatk. 

10. C39) 26 A.I.R. 1939 Pat. 239 : 182 I.C. 796 : 

J >al * 114 : 20 P.L.R. 33, Firm Ladurain Sagar- 

nial v. Jumuna Prasad. 


expressed the opinion in G9 M.L.J. 791 11 that 
a defect in a suit filed under the provisions 
of o. 33, R. 15, Civil I*. C., could bo remedied 
after the suit had been instituted and that 
in such circumstances it should be treated 
as having been instituted on that date. 
Order 33, R. 15 states that an order refusing 
to allow a person to sue as a pauper shall 
be a bar to a subsequent application of a like 
nature by him in respect of the same cause 
of action, hut he shall be at liberty to insti¬ 
tute a suit in the ordinary manner provided 
he first pays the costs incurred by Govern¬ 
ment and by the opposite party opposing his 
application for leave to sue as a pauper. The 
wording of o. 33, R. 15 is not the same as / 
the wording of s. G9 (2), Partnership Act. 
Order 33, R. 15 gives liberty to institute a 
suit in certain circumstances. Section G9 (2) 
says that no suit shall be instituted in cer¬ 
tain circumstances which is more emphatic, 
and the circumstances are very different. 
Therefore we do not regard G9 M.L.J. 791 u as 
having application here. 

The Allahabad High Court in 5S All. 495, 12 
the Patna High Court in 18 Pat. 114, 10 the 
Lahore High Court in 17 Lab. 275 13 and A.I.R. 
1933 Lab. 707, 14 have all held that subsequent 
registration of the firm will not allow the 
suit to proceed. All these cases except the 3 
second Lahore case were decided by Division 
Benches. The great weight of authority is 
in favour of the opinion that registration 
will not put the suit on a proper basis and 
that tho Court's duty is to dismiss it. Wo 
consider that the majority opinion is correct. 

A suit is instituted when the plaint is filed 
in a Court of competent jurisdiction. Sec¬ 
tion G9 says that a suit by a firm shall not 
bo instituted until the firm has been regis¬ 
tered. Tho registration of the fi rm is a con- 
dition precedent to tho right to institute the 
suit and the Court has no jurisdiction to 
proceed with the trial when the condition ; t 
precedent has not been fulfilled. For the 
reasons given, wo consider that the District 
Munsif acted lawfully in dismissing the suit. 

11. C3G) 23 A.I.R. 1936 Mu«l. 24 : 159 I. C. 1029 : 

69 M.L.J. 791, Ramakrisbna Nadar v. Tirumalai 
Vandya Thevar. 

12. (’36) A.I.R. 1936 All. 3 : 160 I.C. 277 : 58 All. 

•495 : 1935 A L.J. 1215, Parshothamdass v. Balu- 
rani Cbotelal. 

13. (’35) 22 A.I.R. 1935 Lab. 893 : 160 I.C. 513 : 

17 L*ili. 275 : 33 P.L.R. 633, Krishonlal Ramlal 
v. Atxlul GLmfur Khan. 

14. (*38) 25 A.I.R. 1938 Lab. 767 : 179 I C 363 • 

40 P i,.R. C67, Chhaganlal v. Firm Mangal Sain 
Raj Narain. 


a 


b 


c 


d 
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It follows that the petition must be dismissed 
with costs. 


C.r.k./g.N. 


Petition dismissed. 


c. p. c._ 

(*40) Cbitaloy, S.26, N. 2, Pt.(la); S.27, N. 1, Pt.(2). 
(’41) Mulla, Page 140, Pt. (v). 
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Wadsworth J. 


Manyam Krishna Rao — Petitioner 

v. 

Official Receiver , East Godavari and 
another — Respondents. 

Civil Revn. Petn. No. 2258 of 1939. Decided on 
8 th September 1941, to revise order of Dist. Court 
East Godavari at Rajahmundry, D/- 5th August 


(a) Madras Agriculturists Relief Act (4 of 
1938), S. 20—S. 20 does not apply to sales by 
Official Receiver. 


Section 20 has no application to sales by Official 
Receiver and cannot be invoked in favour of a 
person who is not a judgment-debtor seeking to 
stay the execution of a decree. [P 255e] 

(b) Madras Agriculturists Relief Act (4 of 

1938), Ss. 21 and 20 —Dcbis due by insolvent_ 

Scaling down - Procedure analogous to that for 

reduction of other debts should be followed_ 

Debts not covered by decree or suits in other 
Courts—Insolvency Court can entertain appli¬ 
cation under S. 21 to scale down debts and 
direct receiver to revise schedule according to 

result or stay realisation ot assets_ Insolvent 

and Oflicial Receiver both should be made par¬ 
ties to application under S 21 — But Court is 
not bound to stay administration of estate or 
sale of property subject to mortgage until debts 
are scaled down. 


Though S. 21 lays down no proceduro for scaling 
down debts duo by the insolvent, the proceduro 
should as far as may be. be analogous to that pres¬ 
cribed for the reduction of other debts. Therefore 
in the case of a debt embodied in a decree the 
Court which passed the decree would hnvo to bo 
moved under 9. 19 to reduce tho decree and the 
Court which executes tho decree must be moved 
under S. 20 to stay execution of tho decree. The 
Insolvency Court is competent to entertain nn ap- 
plication under S. 21 for tho scaling down of the 
debts not covered by the decrees or suits in other 
Courts and to apply tho principles of the Act nnd 
direct the Official Receiver to revise or frame the 
schedule in accordance with tho result, and to 
give directions to the Official Receiver regarding 
the staying of realisation of assets where such 
realisation is legally to he effected by tho scaling 
down process. Rut it certainly does not follow from 
tho mere fact that an insolvent’s estate may claim 
the benefit of S. 21, that all administration of tho 
estate must slop until thero has been an adjudica¬ 
tion on the claims nor does it necessarily follow 
because there is a sale being held subject to mort¬ 
gages nnd tho insolvent estate may have a right to 
got those mortgage-debts scaled down, that the sale 
must necessarily awan the scaling down process 
Roth tho Official Receiver and the insolvent should 
be made parties to any application under S. 21. 

(P 255/, <j' h\ I> 25Ge, /] 


Official Receiver A. I. R. 

Madras Agriculturists Relief Act (4 of 
1938), Sections 21 and 20—Sale of insolvent’s * 
property subject to mortgage advertised by 
uthcial Receiver — Application by insolvent 
under S. 21 to Insolvency Court without im¬ 
pleading Oflicial Receiver to declare him agri¬ 
culturist, scale down his debts and stay sale- 
insolvent also applying to Official Receiver to 
stay sale under S. 20 and mentioning his appli¬ 
cation tiled before Insolvency Court— Receiver 
reiusing stay and holding sale on 27th Septem¬ 
ber 1938—Application by insolvent under S 68, 
Provincial Insolvency Act, to set aside sale— 
Application to Insolvency Court without Im¬ 
pleading receiver and for scaling down all 
debts including mortgage debts held not main¬ 
tainable — Application to receiver under S. 20 
for stay of sale held incompetent — Sale by 
Receiver held valid. 

In the course of the administration of the assets ^ 
of the insolvent the Official Receiver advertised for 
sale the equity of redemption on certain properties 
belonging to tho insolvent. The sale was fixed for 
27th September 1938. On 14th September 1938, the 
insolvent applied to the Insolvency Court under 
S 21 without impleading tho Official Receiver for 
declaring him to bo nn agriculturist, for scaling 
down his debts nnd staying the sale. He also 
applied to the Official Receiver under S. 20 to stay 
the sale mentioning the application which he had 
filed before the Insolvency Court. The Official 
Receiver refused to stay the sale which was held 
on 27th September 1938. The insolvent thereupon 
applied to tho Insolvency Court under S. 68, Pro¬ 
vincial Insolvency Act, to set aside the sale: 

Held that the application to the Insolvency g 
Court to scale down all tho debts including tho 
mortgage debts and without impleading the Offi¬ 
cial Receiver was not maintainable and the appli- 
cation to the Official Receiver under S. 20 of Act 
4 of 1938 for stay of sale was incompetent, and 
though tho sale was held by the Official Receiver 
with the knowledge that the insolvent had made a 
move in the matter of an application under S. 21 
of Act 4 of 1938, it could not he said that the Offi¬ 
cial Receiver acted illegally or irregularly in going 
on with the sale notwithstanding that knowledge. 

[P 256 d, g ) 

(d) Madras Agriculturists Relief Act (4 of 
1938), Ss. 20 and 21 — Official Receiver about to 
sell insolvent s property subject to mortgages 
— Mortgages liable to be scaled down under 
Act—Application to Insolvency Court to direct 
Receiver to suspend sale till completion o i h 
scaling down process can be made — Sale by 
receiver in disobedience of direction can be set 
aside under S. 68, Provincial Insolvency Act. 

\\ hero the Oflicial Receiver is about to sell the 
insolvents propenics subject to mortgages which 
mortgages were liable to be scaled down under the 
Act an application can be made to tho Insolvency 
Court to give directions to the Oflicial Receiver to 
suspend the sale until the scaling down process is 
completed; and if tho Oflicial Receiver holds the 
sale in disobedience to such directions, then it 
would be a ground under S. G8, Provincial Insol¬ 
vency Act, for setting aside the sale. It would not 
be a case of the insolvent l»eing aggrieved by the 
mere sale of the properties, but the insolvent being 
aggrieved by the act of the Oflicial Receiver dis¬ 
regarding the directions of the Court obtained at 
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the instance of the insolvent who is seeking the 
° benefit of a special statutory procedure : ('26) 13 
A.I.R. 1926 ilad. 556 (F.B.), Expl. [P 256a, b ] 

A. Ldkshmayya — for Petitioner. 

V. Viyanna — for Respondents. 

Order. — This civil revision petition is 
preferred under S.75, Provincial Insolvency 
Act, against the order ot the District Judge 
reversing the decision of the Insolvency 
Court which declined to interfere under S. 68, 
Provincial Insolvency Act, with a salo held 
by the Official Receiver. The petitioner hero 
was the purchaser from the Official Receiver 
of the equity of redemption of certain pro. 
pertiesof the insolvent which were bound by 
b three mortgages, one of which had been the 
subject of a decree for sale. The other two 
had not been sued on. The insolvency sale 
was held on 27th September 1933 and was 
subject to these mortgages. On 14th Septem¬ 
ber 1938, the insolvent filed the petition in 
the Insolvency Court. According to an un¬ 
official copy of the petition which has been 
placed before me, the insolvent impleaded 
therein a largo number of creditors, but did 
not implead the Official Receiver and he 
asked under ss.2i and 7 of Act 4 of 1938 that 
he should bo declared an agriculturist, that 
the debts due to the creditors should bo 
c scaled down or that the Official Receiver 
should be asked to prepare schedules accord, 
ing to the Act after scaling down the debts; 
and the petition recites that the Official 
Receiver has advertised the properties for 
sale on 27th September 1938, and that loss 
will be suffered by the insolvent if the pro¬ 
perties were sold before the debts are scaled 
down. On 27th September, tho actual date 
of tho sale, tho insolvent filed an application 
before the Official Receiver in which he 
alleged that he was an agriculturist entitled 
to relief, no dividend having yet been de¬ 
clared, and also recited the fact of the peti- 
tion already filed in the Insolvency Court; 
and under s. so ot Act 4 of 1938 he prayed 
the Official Receiver to stay the sale. The 
Official Receiver did not stay the sale. The 
properties were knocked down to the pre- 
sent petitioner. Thereupon the insolvent filed 
the petition under s. 68. Provincial Insol - 
vency Act, to set aside the sale. 

This petition was rejected by the Insol. 
vency Court on the ground that the insol¬ 
vent was not a person aggrieved by the salo 
in the light of the decisions and that he was 
not therefore entitled under 8.08 to question 
tho act of the Official Receiver whereby the 
sale was completed. There was an appeal to 
the District Judge against this order and the 
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District Judge reversed tho decision of the 
trial Court holding that, although in an ordi- * 
nary case the insolvent was according to the 
authorities not aggrieved by the sale held in 
the course of administration of his estate, 
the enactment of Act 4 ol 1938 has made a 
substantial difference, seeing that it confers 
the right upon the insolvent to apply for the 
scaling down of his debt, and the learned 
Judge goes further and says that the insol. 
vent is entitled under S.20 of the Act to get 
the proceedings stayed. It seems to me quite 
clear that s.20 of Act 4 of 1938 has no appli¬ 
cation to sales by Official Receivers and 
cannot be invoked in favour of a person who 
is not a judgment-debtor seeking to stay the / 
execution of a decree. It seems to me also 
clear that though s. 21 of Act 4 of 1938 lays 
down no procedure for scaling down debts 
due by the insolvent, the procedure should, 
as far as may be, be analogous to that pres¬ 
cribed for tho reduction of other debts. It 
is apparent, therefore, that, if there was a 
debt embodied in a decree, the Court which 
passed the decree would have to be moved 
under S. 19 to reduce the decree and the 
Court which executes the decree must be 
moved under s.20 to stay execution of the 
decree in so far as the debts of the insolvent 
are covered by the decrees of a Court. g 
There was at the time of this sale no pro- 
cedure prescribed by the rules. Subsequently, 
rules have been enacted giving to the Court 
having jurisdiction a power to entertain 
applications for declaration of the amount 
due on any debt as sailed down under the 
Act, even though no suit 1ms been filed 
therein. But as things stood when this sale 
was held, I have little doubt that it would 
be within the power of tho Insolvency Court 
to entertain an application under S.21 for 
the scaling down of those debts not covered 
by the decrees or suits in other Courts, and 
that with reference to thoso debts tho Insol¬ 
vency Court would bo empowered to apply h 
the principles of tho Act and direct tho 
Official Receiver to revise or frame the sche- 
dulo in accordance with tho result. One 
thing seems to bo abundantly clear and that 
is that any proceedings under s.21 of Act 4 
of 1938 should not bo taken behind the back 
of tho Official Receiver by the insolvent 
himself. As the status of the insolvent has 
necessarily to bo established before any 
relief can bo obtained, it seems to mo desir- 
able that both the Official Receiver and tho 
insolvent should be made parties to any ap. 
plication under this section. If an applica- 
tion is properly presented to the Insolvency 
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0 Court it would no doubt be within the com. 
petence of the Insolvency Court to give 
directions to the Official Receiver regarding 
the staying of realisation of assets where 
such realisation is legally to be effected by 
the scaling down process. Thus, if the Offi¬ 
cial Receiver was about to sell properties 
subject to mortgages which mortgages were 
liable to be scaled down, an application might 
bo made to the Insolvency Court to give 
directions to the Official Receiver to suspend 
the sale until the scaling down process is 
completed; and, if the Official Receiver held 
the sale in disobedience to such directions, 
then, presumably, it would be a ground under 
6 S.G8 for setting aside the sale. I doubt whe¬ 
ther the decision of the Full Bench in 49 Mad. 
461 1 would necessarily stand in the way of 
a petition by the insolvent in such special 
circumstances. It would not be a case of the 
insolvent being aggrieved by the mere sale 
of the properties, but the insolvent being 
aggrieved by the act of the Official Receiver 
disregarding the directions of the Court 
obtained at the instance of the insolvent who 
is seeking the benefit of a special statutory 
procedure. 

In the present caso the procedure of the 
insolvent seems to have been wrong through- 
c out. The mortgages to which the properties 
were subject were not all in the same posi¬ 
tion. The first mortgage was decreed. The 
Court which passed that decree might pro¬ 
perly bo moved under S. 19 to scale down 
the debt on proof that the insolvent, had he 
not been an insolvent, would have been 
entitled to the benefits of the Act. The other 
two mortgages bad not been decreed. It is 
doubtful whether tho Insolvency Court 
would have jurisdiction to scale down those 
secured debts and it might bo argued that 
R. 2 of tho rules framed under the Act can¬ 
not override tho general law of mortgages, 
d a matter on which I express no opinion. As 
to the rest of tho debts, the question whe¬ 
ther the Insolvency Court could or could not 
deal with them depends upon tho nature of 
each dobt, whother it was decreed or was 
tho subject of a pending suit and if so, in 
what Court. It seems to me clear that the 
petition filed by tho insolvent before tho 
Insolvency Court to scale down all the debts, 
apparently including those mortgage debts[ 
could not ho maintained. 

Moreovor. tho application to tho Official 
Receiver under s. 20 praying for the stay of 
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sale was clearly incompetent. An application 
might possibly have been made to the Offi- * 
cial Receiver to move on behalf of the insol. 
vent in tho proper Court for the scaling 
down of those debts which could not be 
scaled down in the Insolvency Court and to 
move the Insolvency Court for the reduction 
of those debts which were within the com. 
petence of the Insolvency Court and in that 
application the Official Receiver might have 
been asked to obtain the directions of the 
Insolvency Court to suspend the sale pend¬ 
ing the decision of the amount due. But it 
certainly does not follow' from the mere fact 
that an insolvent’s estate may claim the 
benefit of s. 21 , that all administration of the / 
estate must stop until there has been an 
adjudication on the claims nor does it neces¬ 
sarily follow because there is a sale being 
held subject to mortgages and tho insolvent 
estate may have a right to get those mort¬ 
gage debts scaled down, that the sale must 
necessarily await the scaling down process. 

It might be desirable to sell the properties 
subject to the mortgages, the purchaser tak¬ 
ing a chance of the burden being reduced as 
a result of tbe scaling down process. How¬ 
ever that may bo, it seems to me clear that 
on the procedure adopted by the insolvent in 
tins case there was nothing to prevent the g 
Official Receiver from going on with tho sale 
and that, though tho sale was held by the 
Official Receiver with tho knowledge that 
the insolvent had made a move in the matter 
of an application under S. 21 of Act 4 of 1938 
it cannot bo said that the Official Receiver 
acted illegally or irregularly in going on 
with the sale notwithstanding that know¬ 
ledge. In this view I nllow the civil revision 
petition with costs throughout and restore 
the order of the Insolvency Court. 

C.R.k./g.N. Petition allowed. 


A ;l R - lfl2G Mn<1 - 5S0 : 94 I.c. 642 • 49 
Mad. 46 : 50 M. L. J. 359 (F. B.), Ilari Rao v 
Official Assignee of Madras. V ‘ 
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SoMAYYA J. 

1 irumalai Tirupati Devasthanams Com¬ 
mittee represented by Commissioner — 

Appellant 

v. 

Tirupati Municipal Council represented 
by Commissioner — Respondent. 

Second Appeal No. 53 of 1939, Decided on 9th 
September 1941, against decree of Dist. Court, 
Chittoor, in A. S. No. 1G3 of 1937. 

(a) Madras District Municipalities Act (5 of 
1920), S. 3 (3)— Compound-wali more than eight 
feet high is building by itself within S. 3 (3) — 
But compound-wall less than eight feet high is 
not — Detached wall (not compound-wall less 
than eight feet high) is building within S. 3 (3). 
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Under S. 3 (3) "building" includes a wall other 
a than a boundary wall which is less than eight feet 
in height. So, a compound wall which is more 
than eight feet in height is a building by itself 
within S. 3 (3) though there may be no building 
inside but a compound wall less than eight feet in 
. height is not a building by itself under S. 3 (3). 
A detached wall (which is not a compound wall 
less than eight feet high) would be a building 
under S. 3 (3). [I‘ 257 g ; I* 258c] 

(b) Madras District Municipalities Act (5 of 
1920), S. 82(2) Proviso —Compound wall is part 
of building — Cost of constructing compound 
wall must be considered in valuing building 
under S. 82 (2) Proviso. 

Compound walls aro part of the building and 
the cost of constructing the compound walls there¬ 
fore should also be taken into consideration in 
valuing a building under S. 82 (2) Proviso : 12 
C.L.J. 470 and 8 C.W.N. 487, Exyl .; 12 C.L.J. 
525, Ref. (p 258c] 

V. Govindarajachari — for Appellant. 

N. Gopala Mcnon and C. S. Govindaswami — 

for Respondent. 


Judgment. —The respondent, the Muni- 
pal Council of Tirupati, assessed the electric 
power house owned by the appellant. This 
building is not ordinarily let, and hence the 
respondent proceeded to fix the annual value 
under the proviso to s. 82 , cl. (2), District 
Municipalities Act. Under this proviso, the 
annual value of the premises shall be deemed 
to be G per cent, of the total of the estimated 
< value of the land and the estimated present 
cost of erecting the building less a deduction 
for depreciation. In fixing the “estimated 
present costs of erecting the building” tho 
respondent took the costs of constructing tho 
compound walls as well. This is objected 
by the appellant on tho ground that tho 
compound walls are not included in tho 
word “building” in S .82 of the Act and that 
A compound wall” is not a building by 
itself as defined in S. 3, cl. (3) of the Act. 
Section 82 runs thus: 

Every building shall be assessed together with 
its site and other adjacent promises occupied as 
an appurtenance thereto unless tho owner of the 
d budding is a different person from the owner of 
6ucb site or premises. 

he ( dlJm»i a 1 nU | al V .u U0 ° f lam,s ftn ' 1 buildings shall 
hJ ™ ^ t0 l0 u! b( ; RrOSS ftnnual rent at which 
bey may reasonably be expected to let from month 

to month or from year to year less a deduction, (in 
the case of buildings only) of ten pcrcentnm of such 
annual rent and the said deduction shall bo in lieu 
of all allowance for repairs or on any other account 
whatsoever: Provided that (a) in the case of (i) a„ y 
Government or railway building or (ii) any building 
of a class not ordinarily let the groes annual rent 
of which cannot, in the opinion of the Chairman 
be estimated, the annual value of the premises 
shall be deemed to be 6 per cent, of tho total of the 
estimated value of tho land and the estimated 
present cost of erecting the building after deducting 
for depreciation a reasonable amount which shall 
>n no case be less than 10 percentum of such cost • 
1942 M/33 &. 34 


(b) machinery (and furniture) shall he excluded 
from valuations under this section. e 

It is urged that in cl. ( 1 ) of s. 82 the word 
“building” is used so as to exclude even the 
sito on which it stands and also the adjacent 
premises occupied as appurtenances thereto. 
The argument is that unless the expression 
“compound wall" comes within the words 
“other adjacent premises occupied as an 
appurtenance thereto;" its value cannot bo 
taken into consideration and that compound 
walls cannot be called adjacent promises. 
But in S. 82 , cl. (l) the Legislature is laying 
down a rule of single assessment for tho 
building, site, and the adjacent premises, 
unless the latter are owned by a different * 
owner. Whore for instance the superstruc¬ 
ture is owned by one and the land by another, 
the building proper alone should be valued 
and the owner of tho building assessed. Tho 
site and the adjacent premises will be valued 
under other provisions and the owner thereof 
assessed in respect of them. In all other 
cases, the building, the site and the adjacent 
premises form a single unit of taxation. Tho 
word “building” is defined by S. 3, cl. (3) as 
including 

a bouse, outhouse, stable, latrine, shed, but, wall 
(other than a boundary wall not exceeding eight 
feet in height) and any other such structure . . . 

Under this definition, “building" includes . 
a wall other than a boundary wall which is ? 
less than eight feet in height. So, a com- 
pound wall which is more than eight feet in 
height is a building by itself though there 
may he no building inside. The present com- 
pound wall is less than eight feet in height, 
Therefore, it is not a building by itself under 
S. 3, cl. (3). But the question for decision is 
w hether in valuing a building under s. 82, 
cl. ( 2 ) proviso, tho respondent can include 
the money spent on the compound walls 
which are less than eight feet in height and 
not whether the compound walls constitute 
a building by themselves even though there 
is no structure inside. I do not see why the 
compound walls should not be considered 
part of the building. A parapet wall is cer- 
tainly included in the word “building”. Why 
the money spent on compound walls should 
be excluded from the valuation of "building” 
it is difficult to see. Existence of compound 
walls certainly enhances tho letting value of 
the building in cases of buildings which are 
ordinarily let. The decision of the Calcutta 
High Court m 12 C.L.J. 47G 1 which is relied 
on by the appellant deals with a case of 
compound walls with no building inside- 


l * (10) 12 CLJ - 476 : 7 I.C. 890 : 1,5 C W N si 
Cor,.oration of Calcutta v. Benoy Krishna Lose ’ 
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0 an< 3 these walls were sought to be assessed. 
That decision does not throw any light on 
the present question. Another decision of the 
Calcutta High Court relied upon is that in 
8 C.W.N. 487." The question was whether a 
detached wall built of masonry is not a 
“masonry building" as defined by s. 3, cl. ( 25 ) 
of Bengal Act, 3 of 1809. The term "building" 
was not defined in the then Calcutta Act 
but the term masonry building" was defined 
as “any building other than a hut”. The 
Judges held that the term “building" does 
not include a wall, i.e., that a detached wall 
is not a building. They took care to say this 
on page 488: 

6 We think the latter view is correct and that 
‘building’ in the Act does not include ‘wall’. The 
wall in question is a detached wall and cannot be 
saul to form part of any building and it must he 
understood that the opinion we express in this 
judgment is conhned to a detached wall such as 
we understand that to be to which this case refers. 

I have underlined (here italicized) the 
above wording. It must be noticed that there 
was no building at all inside the wall or walls. 
This decision appears to be against the appel¬ 
lant. Compound walls cannot be said not to 
form part of the building. A compound wall 
is part of the building and is not a detached 
wall. If the building is one which is ordi- 

c narily let, the gross annual rent at which the 
building may reasonably be expected to let 
less a deduction of 10 por cent, for repairs is 
the annual value. If such a building has com¬ 
pound walls, the lotting value is certainly 
higher than that of a building with no 
compound walls. There is no reason why if 
in the case of buildings ordinarily let, the 
compound walls are taken into considera¬ 
tion, they ought to be left out in the case of 
buildings which are not ordinarily lot. Both 
the advocates rely on the way in which the 
word "building” or “house” is explained in 
different decisions. I do not consider that 

d any useful purjxwe is served by adverting to 
these cases. Each case depends on the parti¬ 
cular statute in which the word occurred. 
Thus, in 7 I.C. 436 8 the question was what 
all aro comprised in the term “house” in 
the Partition Act. Compound walls would 
according to this decision be part of the 
“house”. The compound walls of a house or 
building would certainly pass to the pur¬ 
chaser when the building is sold unless they 
aro reserved. 

No doubt whatever is built should not bo 

2 . (’04) 8 C.W.N. 487, In the matter of Coloration 
of Calcutta v. Jojoshwar Luba. 

3. CIO) 12 C L J 525: 7 I.C. 430. Khirode Chandra 
v. bnrodn Propftd. 


• Thirumalai Aytangar A. I, R. 

taken to be a building by itself—a detached 
wall for instance. But even there, the parti¬ 
cular statute may define a building so as 
to include a mere wall. Under the Madras 
District Municipalities Act, s. 3 , cl. (3), it is 
conceded that a detached wall (which is not 
a compound wall less than eight feet high) 
would be a building. Having regard to the 
purpose and intendment of the Act and of 
the proviso to cl. ( 2 ) of s. 82 , I hold that the 
compound walls are part of the building and 
the cost of constructing the compound walls 
should also be taken into consideration. The 
second appeal fails and is dismissed with 
costs. No leave. 

C.R.K./g.n. Appeal dismissed. * 
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Leach C. J. and Happell J. 

T. K. 'Nallamuthu Pillai and others 

— Appellants 
v. 

i?. K. Thirumalai Ayyangar and others 

— Respondents . 

Letters Patent Appeal No. 45 of 1940, Decided on 
24th October 1941, against judgment and decree of 
Wadsworth J., in S. A. No. 542 of 1937, D/. 23rd 
July 1940. 

Custom — Irrigation rights — Lands irrigated g 
by water from tank—Defendant’s lands remain¬ 
ing submerged for weeks during rains under 
water spread from tank — Defendant con¬ 
structing bunds to prevent submersion—Erec¬ 
tion of bunds interfering with customary supply 
of water to lands of plaintiff and other ryots 
in ayacut — Plaintiff held entitled to injunction 
— Principles of English common law held 
inapplicable. 

The parties to the dispute were ryots cultivating 
lands in the neigh hour hood of a tauk. From time 
immemorial the lands cultivated by the defendants 
had l*en submerged for several weeks in the year 
after the tank had filled as the result of the rains. 

The withdrawal of water from the tank for the pur- 
po>e of the cultivation of the lands falling within 
the ayacut and cultivated by the plaintifis caused 
the water to recede gradually from the defendants’ h 
lands and when this had happened they wero fit for 
cultivation. The defendants and their predecessors 
had accepted tenancies of these lands knowing that 
they would I** completely submerged for part of the 
year. The defendants erected bunds to provent the 
submersion. This caused some of the water in the 
tank to escape over the weir and lessened the sup¬ 
ply which the plaintifis in the ayacut wero accus¬ 
tomed to receive. The plaintiffs claimed that they 
were entitled by prescription and custom to prevent 
the defendants interfering with the spread of the 
water in the tank : 

Held that (I) the principles of English common 
lawcould not bo applied in India to questions aflect- 
ing the rights of ryots to their customary supply of 
water for the purpose of cultivation the conditions 
in England being entirely different, the law on such 
matters being determined in India by custom and. 
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customary right: (’32) 19 A. I. R. 1932 Mad. 532. 
° Approved. [P 259 g,h\ P 260a] 

(2) the action of the defendants in reality amoun¬ 
ted to interference with the bed of the tank because 
their lands for several weeks in the year formed 
part of the bed of the tank and since as the result 
of the construction of the tank generations ago the 
plaintiffs and other ryots of the ayacut had become 
entitled to have their lands irrigated from it any¬ 
one who interfered with their customary supply 
was interfering with rights recognized by law and 
therefore was subject to the injunction of the Court 
and the plea that the defendants were merely pro¬ 
tecting their own property could not be accepted : 7 
M. II. C. R. 37, Dieting. [1> 260 b,c] 

K. V.Sesha Ayyangar and J.S. Yedamanikkam 

— for Appellants. 

Advocate General and K. B. Bama Ayyar _ 

b for Respondents. 

Government Pleader — for the Government. 

Leach C. J. — The parties to this appeal 
are ryots cultivating lands in the neighbour¬ 
hood of Kadaruba tank in the Tinnevelly 
District. The tank which is a large one is 
fed from a river through a channel flowing 
into the tank at its northern extremity. A 
bund running from north to south causes 
the water to spread during the monsoon 
season to a line beyond the boundaries of the 
lands cultivated by the appellants. It is ad¬ 
mitted that from time immemorial these 
lands have been submerged for several weeks 
c in the year after the tank has filled as the 
result of the rains. The withdrawal of water 
from the tank for the purpose of the culti¬ 
vation of the lands falling within the ayacut 
causes the water to recede gradually from 
the appellants’lands and when this has hap¬ 
pened they are fit for cultivation. The appel¬ 
lants and their predecessors have accepted 
tenancies of these lands knowing that they 
would be completely submerged for part of 
the year. In 1893 the appellants’ predeces¬ 
sors erected bunds to prevent the submer¬ 
sion. This caused some of the water in the 
tank to escape over the weir and lessened 

d tbe SUI,ply whicb ryots in the ayacut 
were accustomed to receive. They naturally 
objected to the erection of these bunds and 
as the result of their objection the revenue 
authont.es caused them to bo demolished. 
Notwithstanding the action of the revenue 
authorities similar bunds were erected in 
1699, 1901, 1907 and 1921. Except in the year 
1924 the revenue authorities stepped in im¬ 
mediately and caused the protective earth, 
works to bo demolished. In 1924 however, the 
revenuo authorities refused to interfere as 
they considered that the bunds erected by 
the appellants wore merely field ridges and 
tho loss of water was inconsiderable. The 
question was not finally decided until 29 th 


March 1927 when the Board of Revenue 
agreed with the Subordinate Revenue Ofii- £ 
cers that no substantial loss had been suffer¬ 
ed by the ryots in the ayacut as the result 
of the erection of the bunds. The Board’s 
order caused respondents 1 to 4 who are 
ryots cultivating lands within the ayacut to 
file the suit out of which this appeal arises. 
There are concurrent findings of the Courts 
below that the bunds are more than field 
ridges and that the respondents have in con¬ 
sequence suffered material diminution in 
their customary supply of water. It is now 
clear that the Board was misinformed. 

The suit was filed in the Court of the 
District Munsif of Srivaikuntam. The plain- / 
tiffs claimed that they were entitled by 
prescription and custom to prevent the ap¬ 
pellants interfering with the spread of the 
water in the tank. The District Munsif 
found against the plaintiffs and dismissed 
the suit. On appeal the Subordinate Judge 
held that the District Munsif was wrong 
and issued a mandatory injunction requiring 
the appellants to remove the bunds which 
they had erected. The appellants then appeal¬ 
ed to this Court. The appeal was heard by 
Wadsworth J. who agreed with the Subor¬ 
dinate Judge, but gave a certificate which 
has permitted tho present appeal to be filed g 
under cl. 15 of the Letters Patent. Much has 
been said in the course of the litigation with 
regard to rights which are recognized by 
the English Common Law, and in this Court 
the learned advocate for the appellants has 
contended that an owner of land has always 
the right under the common law of England 
to prevent his land being submerged. Assum¬ 
ing this to be so, it is, however, manifest 
that principles which can be applied in 
England are not always applicable here. Tho 
conditions in England are very different 
from the conditions in this country and the 
Court must havo regard to the principles 
which havo been applied in India when * 
questions have arisen affecting the rights of 
ryots to their customary supply of water for 
the purpose of cultivation. In many parts of 
tho Madras Presidency the storago of water 
in tanks is essential if crops are to be raised, 
and agriculture provides the moans of liveli¬ 
hood for the vast majority of the population. 

Tho application of English rules of law was 
fully discussed by Wallace J. in 80 M. L. w. 
40 V where ho stated that the whole system 
of tank irrigation and the rights of ryots to 

J. ('32) 19 A.I.R. 1932 Mad. 532 : 140 I.C. 28 : 36 

, L - W - 10S - Sc-shadri Iyengar v. Nurasimha- 
eban. 
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water for irrigation has no counterpart in 
England and had no place in the English 
Common Law, the law on such matters being 
determined in India by custom and cus¬ 
tomary right. He pointed out that it would 
generally be found that the system is so 
self-contained that any attempt to alter it 
on behalf of an individual who may have a 
private grievance is almost certain to react 
to the detriment of the ryots as a body. He 
also drew attention to the fact that submer¬ 
sion of lands on the foreshore of a tank 
when it is full is no uncommon occurrence 
and is a feature of the recognized irrigation 
system. With these remarks wo find our- 
b selves in full agreement. 

It cannot be denied that if the appellants 
are allowed to prevent the Kadamba tank 
reaching its full capacity during the rains 
the plaintiffs and other ryots in the ayacut 
will suffer because the water which would 
otherwise spread over the appellants’ lands 
will bo forcod over the weir and lost so far 
as the ayacut is concerned. The action of the 
appellants in reality amounts to interference 
with the bed of the tank because their lands 
for several weeks in the year form part of the 
bed of the tank. As the result of the con¬ 
struction of this tank generations ago tho 
c ryots of tho ayacut have become entitled to 
have their lands irrigated from it and any¬ 
one who interferes with their customary 
supply is interfering with rights recognized 
by law and therefore is subject to the in¬ 
junction of the Court. The action of tho 
appellants in erecting these bunds has re¬ 
sulted in a material loss of water to which 
the ryot respondents are entitled. That is 
the overriding factor and tho plea that the 
appellants are merely protecting their own 
property cannot bo accepted. The appellants 
agreed to become tenants of these lands 
possessing full knowledge that for part of 
the year they would be submerged and they 
d have no real grievance quite apart from tho 
principles which govern tho caso. In tho 
course of the arguments, tho learned advo¬ 
cate for tho appellants laid great stress on 
7 M. II. C. R. 87,* but whon tho judgment in 
that caso is fully understood it will be seen 
that it does not help tho appellants in any 
way. Thero a tank used for tho irrigation 
of the lands of the plaintiffs obtained part 
of its water from rain falling on tho lands 
of certain of the defondants. Tho bund of 
tho tank throw back tho waters ilowing into 
it on to tho lands of these defendants and 

2. ('7-4) 7 M.H.C.R. 37, Robiosou v. Ayva Krishna- 
nmchariar. 
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remained there until the water in the tank- 
fell sufficiently to allow it to drain off. These ' 
defendants,through the agency of the Govern, 
raent, constructed a channel which preven¬ 
ted the water over-flowing their lands, but 
conducted it back to the tank without loss 
to the plaintiffs, who, however, claimed to 
have the former state of affairs restored on 
the ground that they had a prescriptive right 
to throw back the water on to tho defendants’ 
lands and to keep it there until required for 
use. This contention was rejected. In the 
course of the judgment it was said that 
water not running in a defined stream is 
the absolute property of the owner of the 
and of which it forms part, and before it / 
has reached a defined stream he may drain 
it off or put it to what purpose he pleases 
tho decisions in (1856) 25 L. j. Ex. 83 s and (1856) 

25 L. J. Ex. 115, * being referred to. That may 
perhaps have been the right principle to 
apply in that case as tho construction of the 
channel did not cause interference with tho 
rights of others, but here there is interfer¬ 
ence with the rights of others and the prin¬ 
ciple there relied on is inapplicable. 

Inasmuch as the appellants by their action 
hayo interfered with tho rights of the plain- 
tiff-respondents wo hold that the plaintiff- 
respondents are entitled to reliefs granted, 9 
which means that the appeal fails. Conse¬ 
quently, it will bo dismissed with two sets 
of costs, one set to be paid to the plaintiff- 
respondents and one sot to the Secretary of 
State who has been made a party to tho 
suit and has opposed tho appeal. 

C.r.k./g.N. Appeal dismissed. 

3. (1856) 11 Ex. 369 : 25 L. J. Ex. 33, Bawstron 
v. Taylor. 

4 . (1856) 11 Ex. 602 : 25 L.J. Ex. 115, Broadbent 
v. Ramsbotham. 
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Appeal No. 157 of 11)39, Decided on 26th Soptom- 
hcr 1941, against appellate order of Sub-Judge, 
Trichinopoly. D/- 14tb November lOliS. 

(a) Hindu law—Debts—Creditor succeeding 
as heir to debtor—Effect — Principle of retainer 
applies whether heir is limited owner or abso¬ 
lute owner. 

Under the Hindu law, when a person dies, his 
property vests in his heir subject to the obligation 
of paying tho debts of tho deceased. Where tho heir 
happens to ho a creditor of tho deceased, thero is 
nothing in Hindu law which says that tho moment 
tho heir succeeds to his debtor, ho forgoes his debt. 
The principle of retainer applies and tho heir may 
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retain ont of the assets which he has got in his 
0 possession, the amount of the claim for which he 
cannot sue. »So much of the property as is available 
in his hands must be deemed to have been appro¬ 
priated by him and only the net balance of the 
estate must be deemed to have vested in him. So 
that if any other creditor brings a claim for his 
debt be will be entitled tonssert the right of retainer 
and plead that the creditor can only claim payment 
from and out of the balance of the assets in his 
hands after deduction of his debt. The fact that the 
heir is a limited owner would not make any differ¬ 
ence in the application of this principle : English 
and Indian case lata referred . (P 2G26; 

P2G4b l3 ,7i; P2G5n] 

• (b) Civil P. C. (1908), Ss. 73, 47 — Creditor 
who had attachment before judgment obtaining 
decree and succeeding debtor as heir — Decree 
obtained by another creditor against such heir 
^ as representative of debtor and property in his 
hands sold in execution — Whether heir is en¬ 
titled to claim rateable distribution in sale pro¬ 
ceeds explained. 

A who hud obtained an attachment before judg¬ 
ment got a decree against L and subsequently on 
death of Ji succeeded to him as his heir. C, another 
creditor of B t obtained a decree against A as heir 
and legal representative of H and in execution sold 
a property belonging to lJ. A who had also put in 
an application for execution applied for rateable 
distribution in the sale proceeds : 

Held that though A's execution application was 
6till pending, no order could issue thereon because 
he could not have execution against himself. The 
ground on which execution is denied is that A being 
the earne hand to receive and to pay, the debt due 
c to him must be deemed to have been paid from 
and out of the assets in his hands and therefore it 
must be deemed to have been satisfied. The ques¬ 
tion whether the decree has been satisfied is one 
which should be gone into. If B had left assets 
other than the property which was sold sufficient 
to satisfy A's decree debt, A's claim must be dis¬ 
allowed. Put if the only asset that be left was the 
property which was sold, so much of the property 
that would be necessary to satisfy A's debt must be 
deemed to have been appropriated for his debt and 
only the balance will be available for payment to 
G. And though S. 73 might not apply because the 
decree must be held to have been satisfied and 
therefore execution could not issue, still A was 
entitled to urge his claim under S. 47, being a party 
to the decree and prevent C from appropriating the 
whole of the sale proceeds for satisfaction of his 
d debt. Since A hud chosen onlv to ask for a rateable 
distribution, bis claim to that limited extent was 
perfectly justified. Put before a rateable distribu¬ 
tion could be ordered, an enquiry must be held as 
to whether U left any other estate besides the pro¬ 
perty that had been sold, so that if it fie found that 
there were other assets of the judgment-debtor 
which would cover the value of A's debt, to the 
extent it must be deemed to be satisfied and only- 
far the balance he could claim rateable distribution; 
if there were no other assets of the judgment-debtor', 
he (A) mu<t be allowed to participate in the sale 
proceeds along with C. (P 2G4 1\ P 2G5n </,<*,/; 

1* 2GGa,b) 

T. V . Lamanalha Iyer and T. S. V cnialarama 
Iyer — for Appellant. 

A\ V. Stsha Ayyangar — for Respondent. 

Judgment. — This appeal raises a ques¬ 
tion of some difficulty. Tho question is whe¬ 


ther the appellant is entitled to a rateable 
distribution by virtue of her being the holder 
of a decree in o. S. No. 334 of 1934 on the file 
of the District Munsif of Thuraiyur against 
one Ramaswaini Pillai from and out of the 
sale proceeds of property realised in exe¬ 
cution of a decree in S. C. S. No. 340 of 193G 
on the file of the said Court. The said Rama- 
swami Pillai was the brother of the appel¬ 
lant. The decree in o. s. No. 334 of 1934 was 
obtained by the appellant against the said 
Ramaswaini Pillai who died subsequent to 
the decree, and the appellant became his 
heir and representative. The decree in s. c. s. 
No. 310 of 193C was obtained by the respon¬ 
dent against the appellant as the heir and / 
representative of the said Ramaswaini Pillai 
in respect of a debt due by him. The res¬ 
pondent in execution of his decree attached 
the immovable property belonging to Rama- 
swami Pillai. The property was sold and 
the sale proceeds were deposited into Court. 
The appellant as the decree-holder in o. S. 
No. 334 of 1934 applied for rateable distri¬ 
bution. From the affidavit tiled by her, it 
appears that she obtained an attachment 
before judgment of the said property in her 
suit and the said attachment was subsisting 
on the date of sale. The attachment must, 
therefore, have been obtained during the g 
lifetime of Ramaswaini and after the decree 
it would enure to her benefit under o. 38, 

R. 11 , Civil P. C. She has stated in her 
affidavit that she filed an execution petition 
and the same was pending on the date of 
her application for rateable distribution. The 
learned District Munsif allowed rateable dis¬ 
tribution to her; but his order was reversed 
by the learned Subordinate Judge of Tri- 
chinopoly. In the course of the order tho 
learned Subordinate Judge observes thus : 

As soon as Ramaswaini Pillai died, the petitioner 
respondent (the appellunt) became his heir and 
legal representative. In other words, in the decree 
which the petitioner respondent obtained against * 
Ramaswami Pillai she became both the judgment. 1 
creditor and the judgment-debtor. The result is, 

I think,a total merger.That merger, 1 think, 

has taken place as soon as Ramaswaini Pillai died 
and he died long before the petitioner respondent 
filed the petition E. A. No. 401 of 1937 from which 
this appeal arose. So on the date that petition was 
filed petitioner’s decree was not in existence as 
it has become mergtd long before that date ami 

thereby ccaved to exist.So it follows that she 

was not entitled to apply for rateable share. 

This appeal is against the said decision 
and the question is whether the view of the 
learned Subordinate Judge is tenable. Mr. 
Itamaruitha Iyer on behalf of the appellant 
contends that tho doctrine of merger on 
which the lower appellate Court relied is 
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not applicable because the appellant, when 


she succeeded to the estate of Ramaswami 
Pillai as his heir, took only a limited interest 
analogous to that of a widow’s interest under 
the Hindu law and further, the doctrine of 
merger should not be allowed to operate 
when there are also other creditors of the 
deceased besides the appellant. Mr. K. V. 
Sesha Ayyangar on behalf of the respondent 
contends that where a debtor and creditor 
happen to be the same person, the doctrine 
of merger will operate and the only remedy 
of the creditor who succeeds as heir to the 
debtor, if at all, is to file a suit for admiuis. 
tration and get her rateable share of the debt 
b and the remedy by way of rateable distribu- 
tion is not open to her because the decree 
by reason of the merger was no longer exe¬ 
cutable. In order to test the soundness of 
these contentions it is necessary to examine 
the legal efiect of a creditor succeeding as 
heir to his debtor under the Hindu law by 
which the parties are governed. Under the 
Hindu law when a person dies, his property 
vests in his heir, irrespective of his will. But 
the heir takes the property subject to the 
obligation of paying the debts of the de- 
ceased. Dealing with the right of an heir 
under the Mahomedan law their Lordships 
c of the Privy Council in A.l.n. 1033 l\c. ICO 1 
at p. 173 remarked thus : 

That the right of an heir under the Mahomedan 
aw is a share in the estate after debts and valid 
legacies have been provided for is undeniable_ 

!2 v,d ‘ n « tbat th0 bcir ‘akes a share in the 

m £ ft . er dcduct,on of the debts of the do- 
ceased, the Mahomedan law is in line with other 
laws including the Hindu law. 

(Tho italics are mine). Therefore the debt 
due to an heir is also one of the debts which 
will have to bo deducted in finding out the 
not residue taken by an heir. Can it there- 
fore ho said that when a Hindu heir to whom 
tho deceased was indebted succeeds to his 
d property only tho not balance after deduc- 
tion of such a debt is taken by tho heir ? 
Spencer J. seems to think that only tho net 
balance would vest in him : vide the obser- 
vations in 44 M.L.J. 171 2 at p. 174. In English 
law whero tho creditor of tho deceased 
happens to bo his executor, what is known 
as tho principle of retainer is applied. What 
is retainer’ is thus explained by Cotton L J 
in (1880) 30 ch. I). 15 s at p. io : 

*; l’? 8 > 25 A.I.R. 1938 1>.C. 1G9 : 174 I.C.977 : 13 
Luck. 404 : 32 S.L.K. 772 : 65 I.A. 210 (P.C ) 
Ivazim All Klmn v. Sadiq Ali Khan. 

2 - ( T 23 ) A > R - 1923 Mml. 340 : 72 I.C. 194 : 41 
Al.Ij.J. 1/1, Sami Ivor v. Ramaswami Cliottinr 
S. (1880)’0 GL.". , 64 L.J.Ch. 904 : 53 L T 

410, In re Crompton; Norton v. Crompton. 
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iS i retaiDG • ? U is tbis • tbat a n executor 

m hl R f C aim aga ' nst the te3tator ’s estate is not 
to be put in a wor se position than any other cre¬ 
ditor, who by suing and obtaining a judgement 
against the executor could obtain priority, 8 while 

obta^n 11 ^^° r -? 0t mi D8 able t0 SUe bimse,f could not 
obtam pr.onty. The right of retainer applies to 

h«a h , 6 execu ‘ or has in his hands, or which 

has been paid into Court while he was executor 

Tntn S. 1 ? f l r ,. tbat P 3 J m °nt would have come 

self b WhPn d t 4 S l ThG W ° r< ! ‘ rotainer ’ speaks for it- 
creditor of ?hA 6 . P f rs , onal representative is also a 

wh ch bn bl h f a e , he ma J retain out of theassets 
^hichhehasgotjn his possession, tho amount of 

the claim for which he cannot sue and when 

money has been paid into Court during the life of 

tho elector, the Court does not wiSaw tom the 

Com^trfAt S 1D re5pect of tbat money. The 
Court treats that payment into Court as in effect a 

payment into the executor's own hands. a J 

In (1890) 44 Ch.D. 262 1 at p. 272 Lindley L. J. 
stated the origin of the principle thus • 

A man cannot sue himself, and out of that the 
lav, devdoped the right of an executor to retain a 
debt due to him from the testator. 

He further explained it in (1899) 2 o B 

347 5 at p. 352 thus : 

The older common law authorities go far to shew 
that if an executor was a creditor of his deceased 
testator and had assets in his hands sufficient to 
pay his debt such debt was treate.1 as extinguished. 
Sufficient assets to pay his own debt and properly 
applicable thereto being in the executor’s hands* 
such assets wero treated without more as applied 

,Ln u- sucb P«.vmcnt. Blackstono says so dis- 
'" j , H,S words are ’so much as js sufficient to - 
answer his own demand is, by operation of law 0 
applied to that particular purpose.’ PJowden goes 

changed aU<1 SQyS tbat tbe P ro P crt 7 in the assets is 

On this principio it has been held that if 
the assets in his hands wero insufficient to 
pay his debt he is entitled to retain the whole 
of it in satisfaction of his debt. In English 
law it is also well settled that an executor 
can assert tho right of retainer until distri¬ 
bution of tho estate; it is not lost oven by a 
decree for the administration of assets (l sra. 
and Gilt. 415) and Lindley L. J. in ( 1899 ) 2 
Q.B. 3«7 J at p. 853 points out when a right 
can be asserted by the executor and when it 
is lost : h 

It is quite plain from these authorities that tho 
executor’s right to retain assets in his hands was, 
as against him, treated as enforced ns soon as he 
could properly enforce it. It would bo very strange 
if it were held that he had lost his right because ho 
11(1,1 don1, nothing to assert it before there was any 
occasion to do so. It is only when some ono seeks 
to take assets out of the executor’s possession that 
it becomes necessary for him to assert his right of 
retainer; and, if he asserts it then his right must 
j protected, unless, of c ourse, ho has released it or 
uono something to deprive himself of it. 

4. (1890) 41 Ch.D. 202 : 59 L.J.Ch. 061 : 02 L.T. 

817 : 38 W.R. 417, In re Raker; Nichols v. Raker. 

5. (1899) 2 Q.R. 317 : 08 L.J.Q.R. 801 : 80 L.T. 

742 : 1.5 T.L.It. 407:47 W.R. 5G1: GManson 277, 

In re Rhoades; Ex parte Rhoades. 
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What happened in that case was, the exe- Subsequently, defendant 2 surrendered the 


cutrix after collecting a sum of £llOO paid 
the amount to the trustee in bankruptcy. 
The testator was indebted to her in the sum 
of £G00. It was held that only the balance 
of £1100 less the sum of £coo vested in the 
trustee in bankruptcy and she was entitled 
to be paid the £goo. The same principle was 
applied before the Land Transfer Act to the 
case of an heir to whom the testator owed a 
specialty debt, the foundation of the rule 
being that he cannot sue himself: vide the 
observations of Cotton L. J. in (18S5) 27 
Ch. D. 47S* ! at p. 481. The question is how 
far these principles can be applied to Hindu 
& law and whether there is anything in that 
law which precludes the application of those 
principles. In a very early case in 5 ALL. 
27 7 a question arose as to the legal effect of 
one of several joint judgment-debtors ac¬ 
quiring only a partial interest in the decree 
by right of inheritance. It was there held 
that the effect was not to extinguish the 
judgment debt in its entirety which could 
only happen if he acquired the whole debt 
but so much only as the judgment-debtor 
had acquired. Malnnood J. in the course of 
the judgment remarked thus : 

We are prepared to bold that, when on account 
c of death n creditor becomes heir to a debtor or a 
debtor becomes lieir to a creditor, and thus the two 
opposite characters of debtor and creditor become 
united in the same person, the obligation to pay 
money may be regarded as extinguished. Rut this 
rule, even though applied in its full scope to judg¬ 
ment-creditors and judgment-debtors, falls short of 
showing that when the debtor inherits the rights 
of only one of his judgment-creditors the effect is 
to extinguish the entire judgment-debt. The rule, 
no doubt, owes its origin to the confusion of the 
Roman law. 

In 10 all. 570* the same learned Judge 
affirmed this principle. The principle of 
these decisions was followed in our High 
Court : vide 41 m. L. J. 171 2 and I. L. R. 
(1939) Mad. 73.® In 44 M. L. J. 171 2 the ques- 
d tion arose thus. There was a decree for 
mesno profits in favour of the plaintiffs 
against defendant 1 in the suit out of which 
the appeal, with which the learned Judges 
wore dealing, arose. Defendant 1 died subse¬ 
quent to the decree and his mother defen. 
dant 2 succeeded to his property as his heir. 

6. (1883) 27 Ch. D. 478 : 53 L. .1. Ch. 991 : 51 
L. T. 523 : 33 W. R. 18, In ro Illidgc; Davison v. 
Ulidgo. 

7. (’82) 5 All. 27 : 1882 A. W. N. 140, BanarsiDns 
v. Malmrani Kuar. 

8. (’88) 10 All. 570: 1888 A. W. N. 231, Kudhni v. 
Sheo Duyal. 

-9. (*38) 25 A. I. R. 1938 Mad. 814 : 177 I. C. 331 : 
(1938) 2 M. L. J. 156 : I. L. R. (1939) Mad. 73. 
Sankaralingam v. Arumughum I’illui. 


property to the plaintiff's. During the course 
of the litigation a person stood surety for 
the payment of the mesno profits and exe¬ 
cuted a surety bond. The question was whe¬ 
ther the plaintiffs could recover the amount 
of the mesne profits from the surety. The 
learned Judges held that he could not on 
the ground that the plaintiff's having become 
the heirs of defendant l the debt must be 
deemed to have been paid out and extin¬ 
guished and as the principal obligation be¬ 
came extinguished, the surety’s obligation 
also became extinguished. Veukatasubba 
Rao J. in the course of the judgment made 
the following observations: / 

The plaintiffs became the legal representatives of 
their debtor and they were, therefore, entitled to 
execute the decree against themselves to the extent 
of his property which had corno to their hands and 
the plaintiffs must accordingly bo deemed to have 
obtained satisfaction of their decree. The circum¬ 
stance that the plaintiffs did not actually take out 
execution against themselves and recover the sum 
in execution is immaterial and I am, therefore, 
satisfied that the principal obligation was in this 
case extinguished. 

Spencer J. observed thus : 

What they must be deemed to have got in suc¬ 
cession by defendant l’s untimely death and his 
mother’s release deed was the balance of bis estate 
after wiping out his debt to them. 

In I. L. R. (1939) Mad. 73,° Venkatasubba g 
Rao J. bad to deal with a case where a 
decree-holder became an heir of one of the 
judgment.debtors. After observing that O. 21 , 

R. 10 , Civil P. C., would not in terms apply, 
he remarked that the principle which that 

section would embody was that, 
where the decree-holder’s right and the judgment- 
debtor’s liability became united in one and the 
same individual, it stands to reason that tho 
decree should be treated as satisfied, 

but a distinction should be made between a 
partial and complete satisfaction and the 
decree must only be treated as satisfied pro 
tanto, that is, to the extent of his share. 
This was the view taken in tho early Allaha- ^ 
bad cases and also in the recent decision of 
that Court rej>orted in 54 ALL. 448. But in 
a case in 1G M. L. w. G78 u Spencer J. took 
the view that whore a creditor was a limited 
owner like a Hindu widow there would bo 
no extinguishment. In that case one N died 
leaving a widow and a daughter. The widow 
succeeded to the estate of N and she was 
also a creditor of her husband. The widow 
died subsequently leaving a will by which 

10. (-32) 19 A. I. R. 1932 All. 704 : 137 I. C. 50 : 

54 All. 148 : 1932 A. L. J. 230, Asia Bibi v. Aziz 

Ahmed. 

11. (’18) 10 M. L. W. G78 : 52 I. C. 842, Chidarn- 

baram Tillai v. Meenakshi Animal. 
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fl she assigned that debt to the plaintiff. The 
plaintiff' brought a suit to recover the amount 
from the daughter who succeeded to the 
estate of her father after the widow’s death. 
Held he was entitled. The ground on which 
the learned Judge put it was that the prin¬ 
ciple of English law of retainer which ap¬ 
plies to executors would not apply to Hindu 
widow’s as such, that the question of merger 
was one of intention and that it was not for 
the advantage of a widow to pay off her 
stridhanam debt out of the income of her 
husband’s estate as she was entitled to enjoy 
the whole of the income of the estate. 

This principle of retainer could not be 
b considered to be a peculiarity of English law. 
It is founded on a general principle of juris¬ 
prudence, namely, where it is the same hand 
that has to receive and pay, he cannot sue 
himself and the law must infer satisfaction 
of the debt on the ground that the debt must 
be deemed to have been paid from and out 
of the assets in the hands of the representa¬ 
tive whether he be the executor or heir. The 
fact that the heir is a limited owner would 
not make any difference in the application 
of the principle. The principle is founded on 


common justice. In (1932) A.C. 3G5 1 - at p. 370 
Lord Atkin refers to the case of Woodward 
c v. Darcy 13 for the reason underlying this 
principle and states thus : 

The reason for it is to be found in the report in 
Plowden of the opinions of the Judges of both the 
King’s Bench and the Common pleas in Wvodu ard 
v. Darcy™ given in 1517 after discussion in several 
previous terms. The explanation is that without 
the right the executor would be bound to pay the 
other debts of the testator nnd to leave the testa¬ 
tor’s debt to himself unpaid. 

In (1517) 75 E. R. at p. 28i 13 the scope of 
the principle is thus explained in a passage 
which in spite of its length I shall quote as 
it is informing and instructive : 

If the execution of the administration should 
extinguish the debt, this would bo derogatory to 
testaments, and to the souls of tcstntors. To testn- 
« nunts for that executors would refuse rather than 
lose their debt3 and without an executor a will is 
null and void;and to the souls of testators, for tbnt 
if the executor tnkes upon him the administration 
which is an act of charity, then thereby the just 
debt due from the testator to the executor, would 
remain for ever unpaid, which would be dnngerous 
for the soul of the testator. So thnt such a law 
would induceaman to omit charity and friendship, 
or if he did execute it, ho would bo ungratefully re¬ 
quired with the loss of a just debt due to him, and 
would be forced to pay all the other debts of the 
testator, and to leave the testator's debt due to 


12. (1932) 1932 A.C. 365: 101 L. J. Ch. 18G: 1931 
B. C. It. 1G7 : MO L.T. 450 : 1G Tax. Cas. C81- 
<G S. J. 11G: 48 T. L. R. 261, Attorney.General v 
Jackson. 

13. (1517) 75 E. R. at p. 284. 


himself unpaid. But our law is not so unreasonable 
or uncharitable for the executor may retain assets ^ 
to pay himself, notwithstanding he may not bring 
an action to recover it for true it is that the action 

is gone by the act of administration.But the 

reason why the action is lost for ever is, because in 
judgment of law he is satisfied before, for, if the 
executor has as much goods in his hands as his 
own debt amounts to, the property of those goods 
is altered and vested in himself, that is, he has 
them as his own proper goods in satisfaction of his 
debt, and not as executor. So that there is a trans¬ 
mutation of property, by the operation of law, with¬ 
out suit and execution, for, inasmuch as Windham 
here could not have an action ugainst himself as 
executor, nor have execution against himself as exe¬ 
cutor, the operation of the law is equivalent to a 
recovery and execution for him, and the property is 
ns strongly altered as it could be by recovery nnd 
execution. So that the reason why the action is / 
gone is, because, he has full satisfaction by the 
alteration of the property. And although the debt 
wasachose in action, yet it is not so in him as exe¬ 
cutor, for his action is totally gone for the reason 
aforesaid, in which respect the chose in action has 
become converted into a chose in possession and a 
satisfaction executed. Wherefore Windham might 
well retain goods to satisfy his own debt. 

No doubt, Wright J. in (1898) l q.b. 2 S2 1 * 
doubted whether it was the law that the 
property in the assets was absolutely altered 
without something showing assent or ap¬ 
propriation by the executor. Lindley L. J. 
seemed to approve of it and Lord Atkin in 
referring to Woodivard v. Darcy 13 did not 
express any doubt about it. Whether in the 9 
case of a creditor executor the principle of 
alteration of property should bo held to bo 
applicable or not, I do not see why it should 
not bo applied to the case of a property vest¬ 
ing in an heir. However, the basis on which 
the debt is said to bo extinguished is clear, 
that is, so much of the property as is avail¬ 
able in his hands must be deemed to have 
been appropriated and only the net balance 
of the estate must bo deemed to have vested 
in him. So that if any other creditor brings 
a claim for his debt lie will bo entitled to 
assert the right of retainer and plead the 
creditor can only claim payment from and h 
out of the balance of the assets in his hands 
after deduction of his debt. I do not see there 
is anything in the Hindu law which pre¬ 
cludes the application of this principle. In 
fact this principle was applied in the Indian 
decisions referred to above. 

In 49 ALL. G46 11 dealing with ft enso of a 
(lower debt Ashworth J. expressed the view 
in which Mukerji J. concurred, that this 

14. (189s) 1 Q. 15 . 282 : 67 L.J.Q.B. 229 : 77 L. T. 

775: 1 I T.L.R. 125: 4G W.lt. 351. 4 Manson 337, 
Gilbert In re; Gilbert Ex parte. 

15. (’27) M A.I.R. 1927 All. 459: 101 I.C. 507 : 49 
All. G45 : 25 A. L. J. 359, Tumiz Bano v. Nand 
Kisliore. 
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a principle would apply to India : vide the 
observations of Ashworth J. at pp. 650 and 
C51. As remarked in Woodward v. Darcy 13 
it would bo unreasonable and uncharitable 
that an heir should forego his debt and that 
the other creditors should be paid. So far as 
lam able to see, there is nothing in the Hindu 
law which says that the moment an heir suc¬ 
ceeds to his debtor, he foregoes his debt. The 
appellant in this case is entitled to say that 
it is only the net balance of the sale proceeds 
of the house that will bo available for the 
payment of the debt of the respondent if the 
suit property was the only property left by 
the deceased Rarnaswami. But she claims 
b -ateable distribution. The question is can 
ihe claim it? In order that a decree-holder 
may claim rateable distribution the following 
requisites are necessary; (l) he must have 
made an application to the Court which 
holds the assets before their receipt for the 
execution of his decree ; ( 2 ) it must bo a 
decree for the payment of money; (3) it must 
be against the same judgment.debtor ; and 
(4) he has not obtained satisfaction of it. In 
this case, she has applied for the execution 
of the decree before the receint of the assets 
and it is pending. It is a decree for payment 
of money. Though her decree was obtained 
c against Rarnaswami and the decree of the 
respondent was obtained against her as the 
legal representative of Rarnaswami, it must 
be held to be against the samo judgment, 
debtor. In regard to the question of satis, 
faction, her case is that no satisfaction of the 
decree has been entered up and the decree 
must bo deemed to be subsisting. The con¬ 
tention of Mr. Seskft Ayyangar is, though 
the execution application is still pending, no 
order can issue thereon because the appellant 
cannot have execution against herself. This 
agam brings in the theory of satisfaction 
because the ground on which execution is 
d enied is that she being tho samo hand to 

ho d,\° ''"I !° l ,ay thedubt <1uo t0 b ^r must 
bo deemed to have boon paid from and out 

of the assets ,n ho,- hands and thoroforo it 

must he doomed to have boon satisfied. As 

pointed out in William on Executors, this 

remedy arises from tho mere operation of 

law (Vol. l, Edu. 11, page 707). 

In the language of the learned Judges in 
Woodward v. Darcy, 13 "the operation of the 
law is equivalent to a recovery and execu¬ 
tion." The question whether the decree has 
been satisfied is one which has to he gone 
"do. If Rarnaswami had left assets other 
than the property which was sold sufficient 
to satisfy the decree debt of the appellant. 


her claim must be disallowed. But if the 
only asset that he left was the property 
which was sold, so much of the property 
that would he necessary to satisfy her debt 
must be deemed to have been appropriated 
for her debt and only the balance will be 
available for payment to the respondent. 
Though the contention of Mr. Sesha Ayyan¬ 
gar may be right in so far as S. 73 may not 
apply because the decree must be held to 
have been satisfied and therefore execution 
cannot issue, still she is entitled to urge her 
claim under S. 47, Civil P. C\, and prevent 
the respondent from appropriating the whole 
of the sale proceeds for satisfaction of his 
debt. 'J he fact that she has chosen to claim - 
rateable distribution should not stand in the 
way of her getting this limited relief which 
she has claimed. 

In this connexion I would like to refer to 
2G Mad. 792 10 which appears to me to ho a 
case in point. The facts in that case were 
as follows : a succeeded to the property of 
his mother B. c, a creditor of B, obtained a 
decree against A for tho amount payable 
from and out of the assets of the mother in 
his hands. C then attached in execution of 
his decree certain jewels in the possession 
of A. A admitted liability of the jewels to 
attachment but claimed a lien on the sale 3 
proceeds of the jewels to the extent of 
Rs. 1562 ; Rs. 361 paid by him to redeem two 
of the jewels which had been pledged by the 
mother; Rs. no lent to tho mother for re- 
making jewel no. li; rs. 1091 paid by him 
in discharge of debts contracted by tho 
mother. The District Judge took the view 
that a s contention that the assets in his 
Hands must he taken to be'what was loft 
after lie bad satisfied his own claims against 
the mother s estate was unsound, and ho 
therefore disallowed the claim. On appeal 
bubramania Ayyar and Divis JJ. held that 
A was entitled to be paid out of the sale /» 
Proceeds tho sums which ho proves he is 
entitled to. In regard to the debt owing to 
him they remarked thus : 

In regard to the Rs. 110 said to have been ad¬ 
vanced to the mother in her lifetime, the appellant 
A has n right to pay himself out of the nssets as he 
cannot sue himsdj. 

(The italics are mine.) It. will thus be seen 
that the learned Judges in that case applied 
the principle of retainer. They set aside the 
order of the District Judge and remanded tho 
case for enquiry as to whether A in fact dis- 
charged the debt ol the mother and if so, to 

792 : 13 M L J Vcerasokkit- 

nijii v. I’limab. 
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what extent. Therefore, if the ratio decidendi 
of this case were to be applied to the pre¬ 
sent case, it follows that the appellant could 
have justly claimed that the amount payable 
to her under the decree should be paid first 
out of the sale proceeds and the balance only 
should be available for the respondent’s 
decree. It was open to her to prefer this 
claim under s. 47, Civil P. C., being a party 
to the decree. Since she has chosen only to 
ask for a rateable distribution, her claim to 
this limited extent is perfectly justified. But 
before a rateable distribution can be ordered, 
an enquiry must be held as to whether 
Ramaswami left any other estate besides the 
property that has been sold, so that if it is 
found that there were other assets of the 
judgment.debtor which would cover the 
value of the appellant’s debt to tho extent 
it must bo deemed to be satisfied and only 
for the balance she could claim rateable dis¬ 
tribution, if there were no other assets of 
the judgment-debtor, she must be allowed 
to participate in tho sale proceeds along 
with the respondent. I therefore set aside the 
decision of tho learned Subordinate Judge 
and remand the petition of tho appellant to 
tho learned District Munsif of Thuraiyur for 
disposal in the light of tho observations con¬ 
tained in this judgment. I direct each party 
to bear his or her costs throughout. Leave 
to appeal refused. 

_C-R-K./K.s . _ Case remanded. 

C. P. C. _ 

(a) (’40) Cliitrtley, S. 52 N. 9. 

(b) (*-40) Ckitalej, S. 73 N. 11a. 
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Leach C. J., Wadsworth and 
Patanjali Sastri JJ. 

M. K. Mahomed Ibrahim and another 

— Petitioners 
v. 

Commissioner of Income-tax, Madras _ 

Respondent. 

O. P. No. 8 of 1911, Decided on 25th Nov. 1941. 

Income-tax Act (1922), Ss. 26 (2) and 23- 
Profits earned before year of account cannot be 
included in assessment. 

The Income-tax Officer cannot include in tho 
assessment profits, secret or otherwise, which have 
been earned before the year of account especially 
when no action has l>een taken under S. 34 of tho 
Act with a view to collect tax on income which had 
escaped taxation. (p 267c, d] 

K.‘ Bhashyam Ayyangar and T. R. Srinirasou 

,, t . c . . — for Petitioners. 

K. \ . bcslta Ayyangar — for Respondent. 

Leach C. J. — Tho cose for the Income, 
tax authorities set out in tho reference by 


the Commissioner of Income-tax cannot be 
accepted. The facts are very simple. In the 
year 1936-37 one Muhammad Ibrahim was 
the agent of the Standard Oil Company in 
Trichinopoly. There were two agencies for 
the Burmah Shell Company in that district, 
one being conducted by Ramakrishna Chet- 
tiar and the other by G. Srinivasalu Naidu 
respectively. They had agencies in other 
places in South India and there was an 
agreement between them that Ramakrishna 
vas to have the profits of the business done 
in the town of Trichinopoly. There was a 
further arrangement between Ibrahim and 
Ramakrishna. This was to tho effect that 
they were to carry on business jointly without / 
competition between themselves and to divide 
tho profits made by them in tho ratio of 
43 : 52. The Income-tax Officer attempted to 
assess these three persons as a firm, but they 
objected and their objection prevailed. The 
consequence was that for that year they 
were assessed separately. Ramakrishna and 
Srinivasalu quarrelled in the course of that 
year and Ramakrishna filed a suit for the 
dissolution of his partnership with Srini¬ 
vasalu. On 1 st May 1933, Ibrahim and Srini¬ 
vasalu commenced to trade jointly as a firm 
and on 7th February 1939 a formal deed of 
partnership was drawn up with effect from g 
1st May 193S. Tho firm was then registered 
under S. 26-A, Income-tax Act. 

I or tho year 1938-39 tho firm returned a 
loss of Rs. 7014 in respect of tho year 1937-38. 
The firm was not, however, liable to assess¬ 
ment in respect of that year becauso it had 
not carried on business in the year of account. 
Tho Income-tax Officer appears to have 
treated tho firm as being the successor to 
the businesses carried on by the two partners 
and Ramakrishna. The firm did not object 
to the course adopted by the Income-tax 
Officer, presumably becauso of tho alleged 
loss in tho year of account. The Income- . 
tax Officer, however, refused to accept the 
figure of rs. 7014. He added back certain 
sums which appeared in tho books and had 
been carried forward from tfie books kept 
by Ibrahim. Tbero were large sums entered 
in tho suspense account in Ibrahim's books 
and the Income-tax Officer considered that 
theso represented secret profits made when 
Ibrahim, Ramakrishna and Srinivasalu were 
carrying on business, not in partnership, but 
in conjunction with one another. These sums 
had received the attention of the Income-tax 
Officer when ho was assessing Ibrahim in 
1937-38. He considered tho whole question 
then and camo to tho conclusion that Rupees 
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0 20,000 of the sums entered in the suspense 
account represented secret profits. He as- 
sessed Ibrahim accordingly. 

When it came to assessing the firm of 
Ibrahim and Srinivasalu in 1938-39, the In- 
como-tax Officer was not satisfied that the 
secret profits amounted only to Rs. 20,000 and 
he formed tho opinion that Rs. 20,699 of the 
monies then appearing in tho suspense ac¬ 
count also represented secret profits. It was 
on this basis that he made his assessment. 
Objection was taken on the ground that the 
question of secret profits had been considered 
and decided in the previous year when 
Ibrahim was assessed and that the Income- 
tax Officer was not entitled to reopen the 
matter. This reference concerns the sum of 
Rs. 26,699. Tho Appellate Assistant Commis¬ 
sioner accepted the decision of the Income- 
tax Officer, as did the Commissioner who 
refused to state a case to this Court under 
S. 66 ( 2 ). Ibrahim and Srinivasalu then 
applied to this Court for an order directing 
tho Commissioner to state a case under 
S- 66 (3). The Court directed that this should 
be done and framed the question as follows : 

In including the sum of Rs.26,699 in thearaount 

?Lo e J axable . incomc for tbe ? ear ot assessment 
1938-39 were tbe Income-tax authorities acting in 
accordance with law ? 

e It is obvious that the Income-tax autho¬ 
rities wore not acting in accordance with 
law. Even assuming that there was justifi¬ 
cation for assessing the firm under s. 26 (2) 
the Income-tax Officer could not include in 
the assessment profits, secret or otherwise, 
which had been earned before the year of 
account and the sum of Rs. 26.699 had been 
earned before tbe year of account. This sum 
appeared in Ibrahim’s books for the year 
1936-37 and was included in tho balance of 

ie year 1937-38. It is true that tho objection 
now stated was not taken by the assessees 
and that they were content to base their case 

d on the fact that tho secret profits question 
bad been investigated and decided in the 
previous year. At tbe same time, the Income- 
tax authorities are not entitled to include in 
tho assessment a sum of money which the 
law does not allow to bo included. There 
was no action taken under s. 3i with a view 
to collect tax on income which had escaped 
taxation. Tbe decision was merely to treat 
the Rs. 26,699 as profits earned by the firm in 
the year of account, which was certainly not 
tho case. Tho question will he answered in 
the negative and the Commissioner will pay 
the assessees’ costs, Rs. 250. 

C.R.K./o.N. Order accordingly. 
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SPECIAL BENCH ' 

Leach C. J., Mockett and 
Kuppcswami Ayyar JJ. 

In re V, An Advocate, Madras. 

Referred Case No. 11 of 1941, Decided on 15th 
December 1941. 

Bar Councils Act (1926), S. 12 (1) _ Rules 
under, framed by Madras High Court, R. 7— 
Direction that members oi tribunal shall sign 
their finding is mandatory—Member oi tribunal 
dying before completion of report — Tribunal 
ceases to be properly constituted —New tribunal 
should investigate dc novo. 

The direction in R. 7 that nil the members of 
the tribunal shall sign their findings is mandatory. 

If a member of tho tribunal dies before the report f 
has been completed, that is, drawn up and signed, ' 
the tribunal ceases to be properly constituted and 
therefore its report cannot he considered. In such 
circumstances another tribunal must be constituted 
to investigate the charges de novo. [p 266a] 

Advocate General — In support of Notice. 

V. C. Gopalaratnam — for the Advocate. 


Leach C. J. —The respondent is an advo- 
cate of this Court. Two charges of profes¬ 
sional misconduct have been framed against 
him. These have been investigated by a 
tribunal constituted under the Bar Councils 
Act. lhe tribunal having considered tho evi¬ 
dence drew up its report, but unfortunately 
one of the members, Mr. T. S. Yenkatesa q 
Iyer, died before the document was ready 
for signature. In these circumstances, the 
learned counsel for the respondent has taken 
a preliminary objection that the report is 
not one which this Court can consider, having 
been signed only by two members of tho 
tribunal. He says that a new tribunal will 
have to be constituted and the case investi¬ 
gated de novo. Buie 7 of the rules relating 
to the procedure to be followed by tribunals 
or District Courts in cases referred to them 

for inquiry under the Bar Councils Act reads 
as follows: 

(1) The tribunal or Court, having hoard the 
evidence for the complainant and tho respondent h 
shall report to the High Court its finding on each' 

charge that has been framed, giving reasons for its 
unding. 


U 1 he findings of the tribunal, if unanimous, 
alia I be signed by all the members of the tribunal 
If the members of the tribunal differ in their find¬ 
ings or any of them, all the findings shall be re¬ 
ported to tho High Court, being signed respectively 
«»y the members whoso findings they are. The 
reasons for the findings shall be reported to tho 
High Court in one report if tho members of the 
tribunal are unanimous and in separate reports if 
their findings differ, provided that, whether their 

re", i ftr ° ,lnan,mous or not, any member may 
record the reasons for his findings separately and 

the record so made shall be forwarded to the High 
Court with tho other report or reports of the tribu- 
nai in the case. 
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The direction that all the members of the 
tribunal shall sign their findings is manda¬ 
tory. Moreover, if a member of the tribunal 
dies before the report has been completed, 
that is, drawn up and signed, the tribunal 
ceases to be properly constituted. In these 
circumstances we caunot take into consi¬ 
deration the report before us and another 
tribunal will have to be constituted to in¬ 
vestigate the charges. 

C.R.K./G.N. Order accordingly. 
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SPECIAL BENCH 

b Leach C. J., Wadsworth and 
Patanjali Sastri JJ. 

BM. N. S. Sinnaswami Pillai — 

Petitioner 

v. 

Commissioner of Income-tax , Madras — 

Bespondent. 

O. P. No. 4 of 1041, Decided on 21th November 
1041: reference by Commissioner of Income-tax, 
Madras. 

Income-tax Act (1922), S. 1G (3) (a) (iii)_ 

Assets of married Hindu lady — There is no 
presumption that they are transferred to her by 
her husband out of love—Under S. 16 (3)(a) (iii) 
assessee husband must prove source of those 
assets—Assessee admitting that some of monies 
c in his. wife's account came from him —No proof 

that some of them came from other sources_ 

Income-tax authorities held justified in includ¬ 
ing interest on monies in his income. 

In the case of the assets of a mnrried Hindu lady, 
there is no presumption in law that those assets are 
transferred to her by her husband out of love or 
affection. Under S. 1G (3) (a) (iii), it is incumbent 
upon the assessee to show the source of the monies 
standing in the name of his wife. Where the asses- 
see has admitted that some of the monies appearing 
in the account of his wife came from him and has 
mndo no etlorts to prove that some of the sums have 
come from other sources, it is impossible for the 
assessee to contend that there is no material on the 
record from which the Income-tax Officer could 
lawfully treat the interest on the monies appearing 
in the nninc of the wife ns representing interest on 
assets transferred by the assessee to his wife other¬ 
wise than for adequate consideration. (!’ 269</,c./) 

V . riamasuatiti Ayyar —for Petitioner. 

A'. V . Scsha Ayyangar —for Respondent. 

Leach C. J. — For the year 1919-10, tko 
assessee returned an income of its. 1.G01-0-G 
which had been arrived at after taking into 
account an alleged loss of Rupees 170-10-0 in 
respect of his moneylending business. In 
arriving at the figure of its. 170-10-G the 
assessee deducted two sums, Its. 511-12 G and 
Rs. 608-4.0, said to have been paid to his two 
wives, Srirangamnml and Kaveri Animal, 
respectively. The Income-tax Ullicer allowed 
a deduction in respect of the amount paid 


to Srirangammal, but refused to allow a 
deduction in respect of Rs. 808-4-G paid to 
Kaveri Ammal, the senior wife. The assessee 
married Kaveri Ammal some years before 
1922 when an account in her name was 
opened in the assessee’s books. From time 
to time moneys were paid into this account 
and interest was allowed on the balance in 
her favour. Section 16 (3) (a) (iii) provides 
that in computing the total income of an 
individual for the purpose of assessment 
there shall be included so much of the in- 
come of a wife as arises directly or indirectly 
from assets transferred directly or indirectly 
to her by the husband, otherwise than for 
adequate consideration or in connexion with / 
an agreement to live apart. This provision 
was inserted in s. 16 , by the Income-tax 
Amendment Act, 1937. Up to the time the 
amendment was made the Income-tax autho¬ 
rities were content to treat the monies 
standing in Kaveri Ammal’s account in the 
assessee’s books as her own monies, but the 
amendment of the Act altered the position 
very materially. If these monies had been 
received by the wife from her husband other¬ 
wise than for adequate consideration, the 
interest earned thereon became for the pur¬ 
poses of the Income-tax Act part of the 
husband’s income. g 

The Income-tax authorities gave the as¬ 
sessee an opportunity of proving that the 
monies were her own and had not come from 
him in a manner which would attract s. 1 G 
(3) (a) (iii), but beyond stating that the 
monies represented his wife’s stridlmnarn 
the assessee took no steps. Two of the sums 
appearing in the nccount admittedly repre¬ 
sent gifts from him. When the case was 
before the Appellate Assistant Commissioner 
of Income-tax, the assessee stated that he 
had no evidence to prove that the monies in 
the account represented sums received from 
her parents ami not monies set apart by the 
assessee in her name. As tho Assistant h 
Commissioner refused to interfere with the 
order of the Income-tax Ullicer, the assessee 
applied to the Commissioner to state a case 
to this Court on certain questions which he 
regarded as being questions of law. 

Un loth May 1940 the Commissioner wrote 
to the assessee pointing out that neither 
the Income-tax Ullicer, nor the Appellate 
Assistant Commissioner, questioned tho state¬ 
ment that he had given monies to his wife 
or that she had become the absolute owner 
of the monies so given but tho reason for 
including interest thereon in tho assessment 
made on him was that under the law us it 
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a stood the interest was to be treated as his 
income for the purpose of income-tax and 
reference was made to the amendment of 
S. 1 G by the amending Act of 1937. The letter 
concluded : 

Your application for a reference to the High 
Court is presumably based on a misapprehension of 
the law on the subject. Will you please let me know 
whethor in the light of the explanation now given 
you wish to press the application for a reference to 
the High Court. 

In reply to this letter, the assessee wrote 
to the Commissioner on 2ith May through 
his advocate taking up the position that 
gifts by a husband to his wife constitute the 
wife’s stridhanam property and the income 
b from such monies was not taxable. In the 
course of this letter, the assessee’s advocate 
observed : 

According to my client's case, the amounts con- 
sisted of various gifts by the husband to the wife 
on the occasion of the marriage and on other auspi¬ 
cious occasions and also those given by the parents 
and other relations which were all invested with 
soveral inums and they were collected and realised 
and constituted into a 6ingle fund in the year 1922. 
Under the circumstances it is wholly ultra vires 
and illegal to disallow the deduction of interest 
this year contrary to what has been going on con¬ 
sistently and uniformly from 1922 onwards. 

On 25th June tho Commissioner wrote to 
the assessee’s advocate with reference to his 
c letter of 24th May. Tho Commissioner asked 
the assessee to produce such evidence as he 
could to prove that the amount not admitted 
to have boon received by tho assessee's wife 
from himself had actually been received 
from her parents or other relations as alleged. 
On 3rd July the assessee’s advocate replied 
stating that the Commissioner would appre¬ 
ciate that on the construction placed by him 
on tho section and its operation “tho ques¬ 
tion now sought to be clarified by you by 
production of evidence does not arise.” Tho 
assessee took no stops to adduce evidence in 
support of his contention that his wife had 
d roco ‘ ve, l some of tho monies standing in her 
account in his hooks from her parents or 
other relations. Therefore the question which 
the Court is now called upon to decide is 
whether there are materials on tho record 
on which tho Income-tax Oflicer could law. 
fully treat the its. 80 s as representing interest 
on assets transferred by tho assessee to his 
wife otherwise than for adequate consi¬ 
deration. 

The position is this. The assessee has ad. 
mitted that somo of the monies appearing in 
that account came from him and he has 
made no efforts to prove that some of tho 
sums have come from other sources. In 
these circumstances it is impossible for the 


assessee to contend that there is no material 
on the record from which the Income-tax ' 
Officer could draw his conclusion. In fact, 
until the case came into this Court the 
assessee's contentions were based on a mis. 
conception of the law and it was only at the 
hast moment that he raised the question 
which is now under reference. It follows 
that wo are of tho opinion that the question 
referred should bo answered in the affirma¬ 
tive, but before concluding wo consider it 
necessary to deal with a statement made by 
the Commissioner to the effect that tho 
natural presumption in the case of the assets 
of a married Hindu lady is that they are 
transferred to her by her husband out of ^ 
love or affection. Wo do not agree that there 
is any such presumption. It is not an un- 
common thing for a husband to put money 
in tho name of his wife without ever intend¬ 
ing to give it to her. Wo do not suggest that 
any monies were put in tho name of the 
assessee’s wife with ulterior motive, but ic 
was incumbent upon him to show their 
source and this he has not done apart from 
his admission that some of them represented 
gifts from him. As tho assessee has failed he 
must pay the Commissioner’s costs, ns. 250 . 

C.R.K./G.N. Order accordingly. 
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Horwill J. 

In re Syed Murthuza Sahib — 

Petitioner. 

Criminal Revn. Case No. 323 an.l Petn. No. 307 
of 1941, Decided on 3rd October 1941, to revise 
judgment of Joint Magistrate, Tindivanam. D/- 
24th December 1940. 

(a) Madras Local Board's Act (14 of 1920), 
Ss. 164 (1) and (2), 159 (1) and 160 (3)— Appli¬ 
cability of S. 164 (2) and S. 159 (1) — Word 
“occupies” in S. 164 — Meaning of—Lessee of 
small road-side site under S. 160 (3) construct¬ 
ing small shed — Lessee continuing in posses¬ 
sion inspite of notice under S. 159 (1) to remove 
shed—Proper notice held should have been 1 
under S. 164(2) and not S. 159 (1) — Lessee 
held liable under S. 164 (1) — Defect of notice 
held immaterial. 


section I >9(1) governs t lie extension or projec¬ 
tion of it premises over or into a public road and not 
the erection of some structure independently of any 
existing premises. The very foundation for S. 159 
(l) is tin- existence of premises which have been ex¬ 
tended into a public road. Occupying a land within 
S. 104 means “being on the land" and therefore 
includes continuing in possession as well as enter¬ 
ing into possession. (j> o-o L ,j 

The lessee was grunted a lease under S. 100 (3) 
for a period of one year to u<e a small road side 
site to sell hi. war-s, and in it he constructed a 
small shed. He did not quit the land at the end of 
the period of the lease and so a notice was sent to 



270 Madras In re Syed Murthuza Sahib (Eorwill J .) A. I. R. 


him, purporting to be one under S. 159 (1), requir- 
d ing him to remove the shed and threatening that 
unless lie removed the encroachment within a fort¬ 
night from the date of service of that notice further 
proceedings under the Act would be taken against 
him. He ignored the notice and therefore was 
charged with having committed an offence punish¬ 
able under S. 159 (1) read with S. 207 (1) (a) and 
(c) and sentenced to pay a fine of Rs. 25 : 

Held that notice should have gone to the lessee 
under S. 164 (2) and not under S. 159 (1), and that 
the lessee was liable under S. 164 (1) for having 
continued in possession after the expiry of his lease 
without the previous sanction of the Local Board: 

[P 270 e.f) 

Held further that the defect in notice did not 
make any material difference, because the notice 
made it very clear what was required of the lessee, 
j, By disobeying the lawful notice of the president, 
even though it was labelled S. 159 (1) and not 
S. 164 (2), the lessee did commit an offende. 

[P 271a] 

(b) Madras Local Boards Act (14 of 1920), 
S. 160 (6) —S. 160 (6) does not deal with leases 
—Licence and lease—Distinction — S. 160 (6) 
does not create punishable offence. 

Section 160 (6) deals with only licences and not 
leases. There is a great difference between a licence 
and a lease, a licence being merely a permission, 
whereas a lease convoys certain legal rights over the 
land to the lessee. While, however, S. 160 (6) gives 
the President of the Local Board the power to re¬ 
move buildings and recover the costs for doing so 
from the owners, it does not create a punishable 
offence. [P 270<j,h] 

c M. S. Vcn'katarama Iyer — for Petitioner. 

Public Prosecutor — for the Crown. 

Order. — The petitioner was granted a 
lease under S.ICO(S), Local Boards Act, for 
a period of one year to use a road-side site 
of l or 2 cents to sell his wares, and in it ho 
constructed a small shed. lie did not quit 
the laud at the end of the period of the lease 
and so a notice was sent to him, purporting 
to ho ono under s. 159(1), requiring him to 
remove the shed which was on the l or 2 cents 
in Survey No. 85/l of the local fund road and 
threatening that unless he removed the en¬ 
croachment within a fortnight from the date 
^ of service of that notice further proceedings 
under the Act would be taken against him. 
IIo ignored this notice; and so the present 
case was instituted against him. lie has 
been charged with having committed an 
offence punishable under S. 159 (l), read with 
ss.207 ( 1 ) (a) and (c), Madras Local Boards 
Act. lie was sentenced to pay a fine of Its. 25 
und his conviction and sentence were upheld 
on appeal by the joint Magistrate of Tindi- 
vanam. It is fairly clear that the petitioner 
did not contravene the provisions of s. 159 
(l). Section 159 (l) permits the President of 
a Local Board to issue a notice to the owner 
or occupier of any premises to remove or 
alter any projection, encroachment, or ob¬ 


struction situated against or in front of such 
premises .... This sub-section governs the ' 
extension or projection of a premises over or 
into a public road and not the erection of 
some structure independently of any exist¬ 
ing premises. The very foundation for this 
sub-section is the existence of premises which 
have been extended into a public road. Notice 
should have gone to the petitioner under 
S. 1G4 (2) and not under S.i59(i). Section 164 
(l) makes liable for payment of a penalty 
any person who occupies any land set apart 
for any public purpose without the previous 
sanction of the Local Board. The petitioner 
entered into possession of this land with the 
sanction of the Local Board; but he however ? 
continued in possession without the sanction 
of the Local Board. It is argued that conti¬ 
nuing in possession is not occupying. Occu¬ 
pying a land means “being on the land” and 
therefore includes continuing in possession 
as well ns entering into possession. As the 
petitioner did not obtain the previous sanc¬ 
tion of the Local Board to occupy that land 
during the period in question, he is liable to 
a penalty under s. 164 (l). 

Section 164 ( 2 ) empowers the President to 
issue notice to such a person as is referred 
to in Sec. 164 (l). If a person occupying the 
land disregards the notice under s. 1G4 (2), g 
then he becomes liable under Sec. 207 (l) (a) 
for contravening the provisions of ono of 
the sections specified in the first column of 
Sell. 8. Schedule 8 mukes express mention 
of Sec. 164(2). It was argued by the learned 
Public Prosecutor that S. 160(6) would also 
apply. I do not think it would. Sections 160 
(l) and 160 (2) refor to licences and S. igo (3) 
to a lease. Section 160 (G) mentions only 
licences and not leases. There is a great 
difference between a licence and a lease, a 
licence being merely a permission, whereas 
a lease conveys certain legal rights over the 
land to the lessee. While, however, S. 160 (6) h 
gives the President of the Local Board the 
powor to remove buildings and recover the 
costs for doing so from the owners, it does 
not create a punishable offence. 

It is next argued for the petitioner that 
even though the petitioner was wrong in 
continuing in possession after the expiry of 
the lease, ho did not commit a punishable 
offence by doing so, because the notice issued 
to him was a faulty ono. What is punished, 
it is argued, is not the continuing in posses¬ 
sion but the disobedience of a notice, and 
that if a notice is not a proper ono then the 
disobedience of it cannot be an ofience. It is 
truo that the notice that was sent to the 
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a petitioner did not purport to be a notice 
under S. 164 (2), but one under s. 159 (l), but 
I do not think that this makes any material 
difference, because the notice made it very 
clear what was required of the petitioner. 
Ho was ordered to remove the shed which 
he had been permitted to put up under the 
licence that was previously granted to him 
and ho knew that the president had power 
to order the removal of such shed and he 
know that ho was wrongfully in possession of 
that plot of land. By disobeying the lawful 
notice of the president, even though it was 
labelled S. 159 (l) and not S. 164 (2), the 
petitioner committed an otfence. I therefore 
find no sufficient reason for interfering in 
revision. The petition is dismissed. 

C.R.K./G.N. Petition dismissed. 

T. P. Act— 

(b) p3G) Mullft, Page 581 Pt. (o). 

(’34) Mitra, Pace 566 N. 544. 
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Wadsworth and Patanjali Sastri JJ. 

Vallur China Kondayya and others 

— Appellants 
v. 

Sidavarapu Ramalinga Reddi and 
others — Respondents. 
c Appeal No. 240 of 1939. Decided on 14th August 
1941, against order of Dist. Court, N el lore, D/- 10th 
March 1939. 

(a) Madras Agriculturists Relief Act (4 of 
1938), S. 23 —Sale in execution of decree set aside 
under S. 23 —Purchaser is entitled to profits of 
land between date of his obtaining possession 
and re-delivery of land on cancellation of sale. 

Where a sale held in execution of u decree is set 
n-snle at the instance of an agriculturist under S. 23 
he purchaser whether he is a stranger or the 

l™ i C k h .° ' U ‘ r h ‘ msclf is ©"titled to the profits of the 
land between the date of his obtaining possession 

Y <late , of , "deliver, of possession on the 

f‘ 0n °!u he , 6alcunder S - 23 ■ This view- finds 
support from the fact that S. 24 of that Act which 

° r i 1 * n.?" scq,, 1 encos of ‘he setting aside of 
d * fl, 2 ; V S sil “ nto » the subject of inter- 

tot and profits, the natural inference kin-' that 

and KtlT 'r" hlS withouUnteres 

There " 0t ‘ nCUr liability for profits. 

1 here is no express provision in the Act Unit the 
judgment-debtor should bo entitled to b ,r<,li ¬ 

on the land the sale „f which is S n i 1 
any such provision be read into the Act by neces¬ 
sary .mpheat,on from its terms. When the Sle 
which 13 set aside under S. 23 was perfectly legal 
and the possession of the purchaser was rightful 
there can be no question of wslitution under the 
Civil Procedure Code, either by the express provi- 
* l0ns °* or 0,1 general principle that the 

Court will not permit injustice ami will not permit 
tt decree-holder to retain profits to which he was 
not lawfully entitled. [ 1 > 272b t /,g) 

<k) Madras Agriculturists Relief Act (4 of 

Ss. 8, 19 and 23—Mode of construing 
Act, stated. b 


The Act is an expropriatory measure and the 
process of expropriation should not proceed beyond 6 
that which is laid down either by the express lan¬ 
guage of the Act or by necessary implication thcre- 
frorn. [ P 272 g] 

(c) Madras Agriculturists Relief Act (4 of 
1938), S. 23 — Decree-holder purchasing pro¬ 
perty at sale in execution oi his decree—Sale set 
aside under S. 23 — Decree amended— Decree- 
holder seeking execution by resale of property 
—Claim by judgment-debtor that he was entitled 
to profits earned by decree-holder between date 
of his obtaining possession as purchaser and 
date of cancellation of sale is not claim arising 
out of execution— Claim held could be agitated 
only in separate proceeding. 

The decree-holder at a sale in execution of his 
decree purchased the property himself and obtained 
possession. Subsequently, the sale was set aside under / 
S. 23 and the decree amended under the provisions 
of the Act. The decree-holder applied for execution 
of the amended decree by resale of the same pro¬ 
perty. The judgment-debtor as an objection to exe¬ 
cution, put forward a claim based under S. 23 that 
he was entitled to the profits earned by the decree- 
holder between the date of his obtaining possession 
of the property as purchaser and the date of the 
rc-dcli very of the property tothc judgment-debtor on 
the cancellation of the sale : 

Ucld that the claim for profits not being a claim 
arising in execution of the decree, but a claim based 
on the statutory assumption under S. 23 that the 
sale in execution had not taken place at all could 
not be put forward as nn objection to execution and 
could be agitated only in a separate proceeding. 

[P 272/i ; P 273a] 

P. Satyanarayana Rao — for Appellants. 9 

K. U mamaheswaran — for Respondents. 

Wadsworth J. —The only question aris- 
ing in this appeal is ono under s. 23 of tlio 
Madras Act, 4 of 1938. Respondent l obtained 
a decree against the appellants in March 1930 
and in execution of that decree a sale of the 
appellants property was held on 22nd Nov- 
embor 1937. The property was purchased by 
the decree-holder who on I8tb February 1938 
got possession of one item with which we 
are now concerned. Act 4 of 1936 came into 
force on 22nd March 1933 and thereafter the 
judgment.debtors filed an application under 
the Act to sot aside the sale and to scale *' 
down the decree. The sale was set aside on 
7th November 1938 and the decree was scaled 
down. The judgment.debtors then applied 
for ro-delivery of tho property and claimed 
that tho profits on tho land should be ad¬ 
justed towards the decree as scaled down 
On objection they gave up this claim to pro. 
fits, Stating that they would prosecute it in 

separate proceed mgs. The decree, holder then 
sought to execute tho amended decree by the 
sale of the same property once more. By 

" ay . ° u, *J ecti ™ to this execution petition 
the judgment-debtors asked the Court to give 
cred.t to the amount of the profits enjoyed 
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Q by the decree-holder during the interval be¬ 
tween the delivery in February 1938 and the 
re-delivery and asked that these profits be 
treated as realisations towards the revised 
decree. This application has been rejected 
and hence this appeal. 

It will be quite clear that the claim to an 
adjustment of the profits towards the decree 
cannot be entertained unless it is provided 
by the terms of Act 4 of 1938 or by necessary 
implication therefrom. The sale held in exe¬ 
cution of the unamended decree was a per¬ 
fectly legal sale and the possession of the 
decree-holder as purchaser in execution of 
that decree was rightful possession. There 
6 can be no question therefore of restitution 
under the Civil Procedure Code, either by 
the express provisions of s. 144 or on the 
general principle that the Court will not per¬ 
mit injustice and will not permit a decree- 
holder to retain profits to which he was not 
lawfully entitled. The argument is however 
that the last words of cl. (l) of s. 23 of Act 4 
necessarily imply that a judgment-debtor 
shall have a right to the profits on the land 
during the interval between the delivery 
under the sale and the re-delivery after its 
cancellation. The words are "and thereupon 
tho sale shall ho deemed not to have taken 
c place at all.” It is argued that, if tho sale is 
deemed not to have taken place at all, then 
the purchaser was in possession of properties 
to which he must be deemed not to have been 
entitled and was enjoying profits which must 
bo deemed to have been properties belonging 
to the judgment-debtor. 

The argument is reinforced by tho further 
contention that, when tho sale is set aside, 
the decree though amended, is revived and 
interest thereon will run up to tho dato on 
which further execution takes place and tho 
decree is satisfied, and it is contended that 
it is not fair that tho decree-holder should 
d got both interest on his decree and tho pro¬ 
fits on the land of which he should bo doomed 
not to have been tho purchaser. This argu¬ 
ment has a certain plausibility when the 
decree-holder is tho purchaser but it cannot 
apply when tho purchaser is a stranger. If 
a stranger buys lands in execution of a de¬ 
cree which is subsequently set aside under 
S. 23 at the instance of an agriculturist, tho 
purchaser gets no interest on tho money 
which ho has paid. All ho gets is a refund 
of the actual sum and there is no equitablo 
reason for requiring tho purchaser to forego 
tho profits of tho land which has been taken 
from him and in lieu of which ho gets tho 
haro sum which ho has paid without inter¬ 


est thereon. Although the words “thereupon 
the sale shall be deemed not to have taken 0 
place at all" might be read as having the 
consequence that the person who purchases 
the land would bo deemed to have had' no 
right thereto, that is not the only meaning 
which those words could have had. It is no 
doubt true that, if these last words had been 
omitted, any third party purchaser from the 
Court auction purchaser would lose his title 
when the latter’s sale was set aside. But the 
Legislature may well have thought it desir¬ 
able to mako this matter clear and this may 
well have been the reason for putting in the 
words "thereupon the sale shall be deemed 
not to have taken place at all.” It is pointed / 
out that in the analogous section relating to 
sales of moveable properties, s. 22 , though 
there is no cancellation of tho sale, that 
which the decree-holder is required to refund 
is merely the excess over his decree as scaled 
down and not any interest thereon. It would 
therefore not appear to have been the inten¬ 
tion of the Legislature to deprive the decree- 
holder-purchaser of the profits which his 
purchase has earned in the interval between 
the original execution of the decree and tho 
cancellation of the salo. 

A more formidable argument against the 
appellants is derived from S. 24 which pro- g 
vides for tho consequences of the sotting asido 
of a sale under S. 23. This section provides 
that a purchaser shall be entitled to an order 
for repayment of any purchase money paid 
by him against the person to whom it has 
been paid. It is silent on the subject of inter¬ 
est and it is silent on tho subject of profits. 

The natural inference is that tho purchaser 
gets back his money without interest and 
that he doos not incur any liability for pro¬ 
fits. As wo have often had occasion to point 
out, Act 4 of 1933 is an expropriatory moasuro 
and tho process of expropriation should not 
proceed beyond that which is laid down 
either by tho express language of tho Act or ll 
by necessary implication therefrom. Thero 
is no express provision that tho judgment- 
debtor should bo entitled to tho profits on 
the land tho salo of which is sot aside and it 
does not seem tome that any such provision 
can be read into tho Act by necessary impli¬ 
cation from its terms. A further objection 
lias been raised that oven if tho appellants 
were entitled to claim profits as against the 
decree-holder, that claim would have to bo 
agitated in a separate proceeding and could 
not be put forward as an objection to execu¬ 
tion, tho profits not being ascertained as yot 
and, by tho very nature of tho claim, tho 
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0 profits not being a claim arising in execution 
of the decree, but a claim based on the statu, 
tory assumption that the sale in execution 
has not taken place at all, it would appear 
that this objection is also valid. In the result, 
therefore, the appeal is dismissed with costs. 

Patanjali Sastri J. — I own to some 
doubt on the question whether a purchaser 
of immovable property whose sale is set aside 
under sec. 23 of Madras Act, 4 of 1938 is ac¬ 
countable for the profits received by him 
before the sale is set aside. The last words 
of para. 1 of S. 23, namely, “thereupon the 
sale shall he deemed not to have taken place 
6 at all,” would prima facie seem to import 
that the purchaser obtained no title at any 
time to the property and that his possession 
of it from the start was without any right. 
The consequence of this, it is arguable, must 
be that he is accountable for the profits re¬ 
ceived by him from the property of which he 
was in possession without any right or title. 
On the other hand, there is force in the 
argument for the respondents, that, when 
the Legislature made express provisions in 
S. 24 for the consequence to follow upon a 
sale being set aside under S. 23, it has omit¬ 
ted to provide expressly for the payment by 
^ the purchaser of the net profits received by 
him. The question is by no means free from 
difficulty but having regard to the considera- 
tions adverted to in the judgment of my 
learned brother I agree, on the whole, though 
not without some hesitation, with the view 
expressed by him. 

c.r.k./g.n. Appeal dismissed. 
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LEAcn C. J. and Happell J. 

Ciiokkalinga Mudali — Appellant 

V. 

d- Manickka Mudali — Hcspondent. 

Second Appeal No. 1119 of 1938, Decided on 24th 
October 1941, ngamst decree of Sub-Judge, Chingle- 
put, in A. S. No. 113 of 1937. K 


prove in the insolvency proceedings, but his right 
is a contingent one and until the contingency hap- 0 
pens he is outside the Act. If the secured creditor 
has not during the insolvency proceedings realised 
his security, or surrendered or valued it, S. 44 (2) 
cannot affect him, because no portion of the debt 
due to him has become provable and the section 
only applies to debts which are provable in the in¬ 
solvency. Therefore he is entitled to a personal 
decree against the insolvent under 0. 34, R. 6, 
Civil P. C., after the insolvent's unconditional dis¬ 
charge if the security hn« not been realised before the 
discharge of the insolvent. If it has and there is a 
deficiency the balance of the debt constitutes a debt 
provable in insolvency and S. 44 (2) will operate to 
cancel it: (’38) 25 A.I.R. 1938 Lah. 217, Aynroved- 
(’40) 27 A.I.R. 1940 Nag. 252, Dissent.; (’32) 19 
A.I.R. 1932 All. 336 and (’39) 26 A.I.R. 1939 All. 
401, Not approved', (1941) 2 M.L.J. 690=(’42) 29 
A.I.R. 1942 Mad. 151, OVERRULED. [I* 274d,e] / 

V. Rajagoyalachari and K. Rajah Ay par — 

for Appellant. 

K. Bhasliyam Ayyangar and T. R. Srinivasan 

— for Respondent. 

LEACH C. J. — The question for decision in 
this appeal is whether a mortgagee is entitled in 
law to a personal decree for the balance of the 
mortgage debt when the mortgagor has been ad¬ 
judicated nu insolvent and has obtained as uncon¬ 
ditional order of discharge. The reported decisions 
disclose a divergence of opinion. The adjudication 
in this case was under the Provincial Insolvency 
Act, but admittedly there is no distinction to bo 
drawn between that Act and the Presidency Towns 
Insolvency Act in this connexion. On 4th November 
1910 the respondent mortgaged immovable property . 
to the appellant, who on 10th October 1916 filed a 9 
suit in the Court of the District Munsif of Poona- 
mallee to enforce his security. On 8th January 1917 
he obtained a preliminary mortgage decree and ou 
29th January 1920 a final decreo for the sale of the 
mortgaged property. In the meantime, to be exact, 
on 13th November 1919, the respondent filed a peti¬ 
tion asking that he be adjudicated an insolvent. 
This application was granted on 18th September 
1920. On 23rd February 1926 the respondent was 
given his discharge unconditionally. The appellant 
took no steps to enforce his security until the year 
following the respondent’s discharge. He then in¬ 
stituted proceedings in execution and the property 
was brought to sale on 23rd March 1927. The sale 
proceeds fell short of the amount required to dis¬ 
charge the appellant's debt by the 6um of Rupees 
383-13.4. On 9th July 1927 the appellant applied 
under the provisions of O. 34, R. 6, Civil P. C., for h 
a personal decree for the balance. His application 
was granted on 27th September 1927. 


Provincial Insolvency Act (1920) Ss ■ 
44, 34 and 28 (2) and (6) — Secured creditor r 
realising, abandoning or valuing his secur 
before insolvent's discharge—There is no pi 
vable debt — Creditor is entitled to persoi 
decree against insolvent even alter his uncc 
ditional discharge : (1941) 2 M.L.J. G90=C42) 
A.I.R. 1942 Mad. 151, OVERRULED. 


By reason of the provisions of S. 47, the debt of a 
secured creditor is not provable until he has reilis- 
ed his security or has abandoned it or valued it. 

nti) one of these events has happened there is no 
debt provable in the insolvency proceedings. Thus, 
he real position is that a secured creditor may 
1912 M/35 A 36 


The respondent appealed to the District Judge of 
Chingleput against the order passed on the applica¬ 
tion under O. 34, R. 6, but not against the personal 
decree itself The District Judge held that in these 
circumstances the appeal did not lie and refused to 
allow the respondent to convert the appeal into one 
against the personal decree. The respondent then 
appealed to this Court, which allowed the apne.l to 
the District Judge to be converted into an appeal 
against the personal decree and remanded the'case 

The *Di Irie^V ^ Wi£ 

. ? " l , tUr P rem ®nded the case to 

* h ® onHtUrl , ' Wh ? 1 Md the appellant 

was entitled to a personal decree. The respondent 

challenged this decision in an appeal to the Sub- 
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ordinate Judge, who reversed the District Munsif’s 
a decision. This resulted in the filing of the present 
appeal. In the first instance the appeal came before 
KiDg J. who considered that it should be decided 
by a Bench in view of the conflict of authority. 

The sections of the Act which call for considera¬ 
tion here are Ss. 28 (2) and (6), 34 (2), 44 and 47 
and their provisions will be mentioned in the order 
most convenient to the question raised. Section 28 (2), 
Provincial Insolvency Act, states that on the mak¬ 
ing of an order of adjudication, the whole of the 
property of the insolvent shall vest in the Court or 
in a receiver and shall become divisible among the 
creditors, but sub-s. (6) says that nothing in the 
section shall affect the power of a secured creditor 
to realise orotherwise deal with his security in the 
same manner as he would have been entitled to realise 
or deal with it if the section had not been passed. 
Section 47 states that where a secured creditor rea- 
C lises his security he may prove for the balance due 
to him after deducting the net amount realised, or 
if he relinquishes his security for the general bene¬ 
fit of the creditors he may prove for his whole debt, 
or where he does not either realise or relinquish his 
security he may value it and prove for the balance. 
Section 34 (2) says that save as provided by sub- 
s. (1) (which has no bearing in this case) all debts 
and liabilities, present or future, certain or con¬ 
tingent, to which a debtor is subject when he is 
adjudged an insolvent, or to which he may become 
subject before his discharge by reason of an obliga¬ 
tion incurred before the date of the adjudication, 
shall bo deemed to be debts provable under the Act. 
Sub-section (1) of S. 44 states that an order of dis¬ 
charge shall not release the insolvent from certain 
specified debts, but sub-s. (2) says that subject to 
sub s. (1) an order of discharge shall release the in- 
solvent from all debts provable under the Act. A 
debt due to a mortgagee is not one of the specified 
debts. 

By reason of the provisions of S. 47 the debt of a 
secured creditor is not provable until he has realised 
his security or has abandoned it or valued it. Until 
one of these events has hnppcned there is no debt 
provable in the insolvency proceedings. In the 
course of the arguments it has been suggested bv 
the learned advocate for the respondent that a 
secured debt is at all times a provable debt within 
tho meaning of S.44(2) and in support of thisargu- 
ment he has pointed to S. 34 (2). The argument 
overlooks, however, tho provisions of S. 28 (f.) and 
S. 47 which are the governing provisions so far as 
the secured creditor is concerned. If the argument 
were to be accepted, it would mean that once an 
d insolvent had obtnined hisdiscbargounconditionnllv 

the secured creditor would be deprived of the bene¬ 
fit of his security. He could not retain the security 
if the mortgagor were released from all liability 
under the mortgage. This could never have been 
the intention of the Legislature in inserting sub. 
e. (2) in S. 44. Tho real position is that n secured 
creditor mny prove in the insolvency proceedings, 
but his right is n contingent one and until the 
contingency happens he is outside the Act. If the 
secured creditor has not during the insolvency pro 
ceedings realised his security, or surrendered or 
valued it, S. 44 (2) cannot ailed him, because no 
portion of the debt due to him lias become provable 
and tho section only applies to debts which are 
provable in tho insolvency. This means that be is 
entitled to n personal decree if the security has not 
been realised before the discharge of the insolvent 
H it has and there is a deficiency the balance of the 


A. I. R. 

debt constitutes a debt provable in the insolvency 
and S. 44 (2) will operate to cancel it. Turning now 
to the reported cases, the Allahabad High Court in 
54 All. 4281 held that an order of discharge has 
no more effect upon the rights of a secured creditor 
than an order of adjudication and consequently ho 
is entitled to a personal decree whenever he has 
realised his security. The basis of this decision was 
the opinion that the debt due to a secured creditor 
is not a debt provable in insolvency and tho order 
of adjudication and the subsequent order of dis¬ 
charge cannot affect the rights of the secured cre¬ 
ditor which flow from the mortgage contract. The 
report does not, however, show at what stage the 
order of discharge was obtained. Tho question was 
again raised in tho Allahabad High Court in I.L.R. 
(1939) All. 492.2 The report here mentions thedato 
of the order of discharge, but tho date of tho 
realisation of the property is not given. The judg¬ 
ment in 54 All. 4281 was however followed. It / 
would appear that tho opinion of the Allahabad 
High Court is that the secured creditor is at all 
times outside the Act and may obtain a personal 
decree even if the property has been realised before 
the passing of the order of discharge. In our opi¬ 
nion this is going too far. 

The Lahore High Court inA.I.R. 1938 Lah. 217 3 
held that where a creditor of an insolvent holding 
a mortgage decree realizes the security before the 
mortgagor obtains his discharge the order of dis¬ 
charge prevents the mortgagee obtaining a jiersonaf 
decree. It follows from what we have said that we 
regard this case as having been rightly decided. In 
I- L. R. (1940) Nag. 512,■* the Nagpur High Court, 
however, held that a secured creditor is delwrred 
from obtaining a jKrsonal decree when tho mort¬ 
gaged property has been realized after the discharge - 
of the insolvent. In this case part of the property 
was realized on 23rd February 1929, but the 
remainder was not sold until 21st March 1930 and 
until all the properties had been sold the mortgagee 
creditor could not a«k for a personal decree. Before 
21st March 1930, the insolvent hnd obtained his 
discharge. It also follows from what we have said 
that we are unable to agree with this decision. At 
no stage of the insolvency proceedings was there a 
provable debt. After tho present case had been re¬ 
ferred to a Bench by King J. the question was con¬ 
sidered by Venkataramana Rao J. in the unreported 
ease in S. A. No. 257 of 1939. 6 Venkataramana 
Rao J. accepted the opinion of the Nagpur High 
Court, but as already indicated we do not share this 
opinion. In the present ease there was nosurrender 
or valuation of the security and it was not realised 
during the pendency of the insolvency proceedings. , 
Therefore, during the pendency of those proceedings * 
there was no provable debt and S. 44 (2) could have 
no application. Consequently, we hold that the Sub¬ 
ordinate Judge was wrong in reversing tho decision 

1. C32) 19 A.I.R. 1932 All. 336 : 138 I. C. 361 : 54 
All. 428 : 1932 A. L. J. 237. Niaz Ahmed v. l’hul 
Kunwar. 

2. (’39) 26 A. I. R. 1939 All. 401 : 184 I C. 868 : 

I.L.R. (1939) All. 492 : 1939 A. L. J. 238, Sunder 
Lai v. Beonrsi Das. 

3. (’38) 25 A. I. R. 1938 Lah. 217 : 178 I. C 272 : 

40 R.L.R. 514, Haveli Shah v. Mt. nussnina Jan. 

4. (’40) 27 A. I. R. 1940 Nag. 252 : 192 I. C. 572 : 

I. L. It. (1940) Nag. 512, Khupchand Natlimal v. 
Rajeshwar Slianker. 

5. Jte ported in (’42) 29 A. I. R. 1942 Mad. 151 
(1941) 2 M.L.J. 690, Athiappa Chettiar v. Ibramsa 
I’ulavnr. 
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of the District Munsif. The appeal will bo allowed 
° with costs throughout. 

C.R.K./G.N. Appeal allowed. 


C. P. c. _ 

(’40) Chitaley, 0. 34 R. 6, N. 16. 
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Lakshmana Rao J. 

In re Thandra Narasimliappadu 
Petitioner. 


Crirainnl Rcvn. Case N’o. 3*29 of 1940 (Criminal 
Revn. l*etn. No. 318 of 1940), Decided on 18th 
October 1940, to revise judgment of Court of joint 
Magistrate, Cbicacolc, D/- 15th April 1940. 

b Penal Code (1860), S. 188 (2) — Crop raised 
and removed prior to order for possession under 
S. 145, Criminal P. C. — Person removing crop 
is not guilty under S. 188, Penal Code. 

Where the crop has been raised and harvested by 
a party to S. 145, Criminal P.C., proceedings before 
possession has been restored to the opposite party, 
there is no disobedience of the order prohibiting the 
party from interfering with the possession of the 
opposite party and hence the conviction of the party 
under S. 188 (2), Penal Code, is unsustainable. 

[P 275 d t e) 

K . S. Jayarama Iyer and C. 1*. Dikshitalu — 

for Petitioner. 

Public Prosecutor — for the Crown. 


FACTS. — The petitioners in this criminal revi 
sion petition were the counter-petitioners in pro 
C ceedings under S. 145, Criminal P. C., on the tile o 
the First Class Magistrate, Cbicacolc. By a prcli 
migary order, dated 17th August 1038, both thi 
parties were restrained from interfering with the 
lands. After a contest a final order under S. 145 (G 
was passed on 23rd November 1938 and in and .bj 
the eaid order possession of the lands in dispute 
with the crops, if any, standing thereon was restorer 
to the petitioner in the proceedings under S. 14 i 
and the counter petitioners were forbidden fron 
disturbing their possession except by proceeding 
through a competent Court. 

It was in evidence that the counter petitioner* 
had sown paddy in a portion of the land in Jun< 

. , 1 tho , saiJ cr op were ripe for harvest at tin 

time the order dated 27th November 1938 was 
made. I he final order was served on the countei 
petitioners only after the crop was cut and removec 
\by rl |° petitioners complained against tin 

J counter petitioners alleging that by cutting and re 
J mov.ng the crop they had committed an offonc* 

f P?' Cr ^' 188u 4 n(1 : ’ 79 - Code, and tho Firs 

Class Magistrate sanctioned the prosecution of tin 

conn or pet,honors. The Sub-Magistrate found tin 
counter petitioners guilty of an dlenco under S. 18* 
(2), I cnal Code, and sentenced them and the sail 
finding and sentence of the Sub-Magistrate wa« 
confirmed by the appellate Magistrate. Against thi: 
conviction and sentence, the present revision peti 
tion has been filed by the counter petitioners wIk 
were the accused in the case under 8s. 188 and 379 
Penal Code. 

ORDER.—The crop was raised by the petitionci 
and it was harvested by him before possession wa: 
restored to tho opposite party. There was therefor* 
no disobedience of the order prohibiting the peti 
tioner from interfering with the possession of th* 


opposite party and the conviction under S. 188 (2), 
Penal Code, is unsustainable. The conviction and e 
sentence of the petitioner are, therefore, set aside, 
and his bail bonds will be cancelled. 

C.R.K./R.K. Conviction set aside. 

Penal Code — 

('36) Gour, Page 641 Para. 1920 "Persons not in 

possession. M 
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Burn and Mockett JJ. 

In re Hama Goundan — Accused. 

Referred Trial No. *23 of 1941 (Criminal Appeal 
No. 108 of 1941), Decided on 19th March 1941, re¬ 
ferred by Addl. Se;s. Judge, Coimbatore Division, 
for confirmation of sentence, D/- 17th January 1941. j 

(a) Penal Code (1860), Ss. 302 and 201—Ques¬ 
tion for decision whether accused was guilty of 
murder — While convicting accused of murder 
it is not desirable to convict him for concealing 
evidence though such course is legal. 

Where the whole question is whether the accused 
person was guilty of murder without there being 
any suggestion that anybody else committed it, it 
is highly unusual and undesirable to convict the 
accused for concealing the evidence whilst convict¬ 
ing him of murder though as a strict question of 
law it may not be wrong to do so. [1* 275/i; P 276a] 

(b) Penal Code (1860), S. 302 - Deliberate 
murder with attempt at concealment — Death 
sentence is justified. 

In the case of a deliberate murder with a deli¬ 
berate attempt at concealment sentence of death is 9 
appropriate. [p 275*] 

K. S. Japaram — for Accused. 

Public Prosecutor — tor the Crown. 


• . i . T J- — The appellant has been con¬ 
victed of the murder of his cousin and has been 
sentenced to death by tho learned Additional Scs- 
s.ons Judge of Coimbatore. There is no question 
that on 21th September last Parama Goundan was 
murdered. His body was exhumed on 2nd October 
rom the garden of the accused. (After discussing 
the evidence, his Lordship proceeded.) In these 
circumstances we think that tho learned Sessions 
Judge quite rightly drew the inference from tbeso 
facts that the accused deliberately murdered his 
cousin and quite rightly rejected the story told at a 
somewhat late stage and only when the body was 
revealed that it was done in a manner which might 
have reduced this offence to some lesser offence. 

The whole of the circumstances in this case point 
to the fact that for some reasons which may not 
ever he ascertained this was a deliberate murder 
and a dehbernto attempt at concealment. Wo there¬ 
fore confirm the conviction and dismiss tho appeal. 
Similarly, in a ease of this sort the sentence passed 
was the appropriate sentence and that also is con¬ 
firmed. 

We notice tlmt the learned Judge whilst convict 
mg of murder has also convicted the appellant and 
sentenced him tosoven years rigorous imprisonment 
for concealing the evidence. Whilst ns a strict „u 
.on of law this may not be wrong; it is in our view 
highly unusual and undesirable. This is a case where 
he wlmic question was whether this man wusguilty 
of munlor. It was not suL'r»e$tc*<l tlw* 
committed b, „n,bod y Z 


h 
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procedure in the lower Court should not he treated 
as a precedent in that Court. 


A. I. R. 


C.R.K./G.N, 


Appeal dismissed. 


(1) 


Penal Code — 

(a) (’36) Gour, Page 701 Tt. 

Pts. (1. 2). 

C3G) Ratanlal, Page 501 Pt. (2). 

(b) (’3G) Gour, Page 1030 1H. (12). 

('36) Ratanlal, Page 752 Pts. (7) and (11). 


Page 702 


* A. I. R. (29) 1942 Madras 276 (1) 

Gentle J. 

M. Rangasivajni Naicker and others — 

Plaintiffs—Applicants 
v. 

b M. Raju Naicker and others — 

Defendants — Respondents. 

Application No. 1728 of 1941 (in C. S. No. 121 of 
1938), Decided on 29tli August 1941. 

•Income-tax Act (1922), S. 54—Account book 
of firm produced before Income-tax Officer in 
course of income-tax proceedings —Even part¬ 
ners are not entitled as of right to production or 
inspection of it from Income-tax Officer. 

Where an account hook in possession of an 
Income-tax Officer has been produced in the course 
of proceedings under the Income-tax Act, even 
partners in the firm with persons who deposited the 
hooks are not entitled to production or even to an 
examination as of right of the hook which the 
Income-tax Officer has : (’40) 27 A.I.It. 1940 Mad. 
768 (F.B.), lief. [1* 276/] 

c T. M. Kasturi for K. Subramaniam — 

for Applicants. 

K. 1 aradachari for T. Uadhahrishnayya _ 

for Respondents. 

A. I . Scsha Iyengar — for Income-tax Officer. 

ORDER.—The applicants arc the plaintiffs in 
tho suit which was referred to the learned Official 
Referee for inquiry. They served upon the Income- 
tax Officer a subpeonn requiring him to produce 
some account books in his possession which are said 
to have belonged to the firm of Cunniappn Nayngar 
for the year 1930 and 1934-35. The Income-tax 
Officer does not produce them. Tl.e present applica- 
lion is made by I ho plaintiffs against tho Income- 
tax Officer calling upon him to show cause why lie 
should not be directed to produce the account books 
mentioned in the subpoena. In bis affidavit, tho 
Income-lax Officer says that of tho account books 
d mentioned in the subpoena lie 1ms only one book 
containing tho monthly trial balance for tho year 
1931) and further he says this book was produced in 
the course of proceedings under the Income-tax Act 
for the year 1938-39. Rearm d counsel on hishelmlf 
claims that the Income-tax Officer is entitled to 
refuse to produco the books either in pursuance of 
the subpeenu served upon him or under any order 
of Court. This claim is made under the provisions 
of R. 51 ( 1 ), Income tax Act, which are as follows : 

" All ... accounts . . produced . . in tho course 
or nny proceedings under this Act . . . slmll )>o trea¬ 
ted as confidential, and notwithstanding anything 
contained in the Evidence Act, 1872, no Court 
slmll, save as provided in this Act, lie entitled to 
require any public servant to produce before it nnv 
bucIi .accounts.'’ J 

Sub-section (2) gives a number cf executions to 
sub-s. (1) ; but learned counsel for the applicant: 


conceded that he cannot bring himself within any 
of these exceptions. The seriousness with which the 6 
Legislature considers the provisions in sub-s. (1) is 
reflected by sub-s. (2) of the section which renders 
any public servant liable to punishment with im¬ 
prisonment for six months in the event of his 
disclosing any particulars contained in any accounts 
which are produced as contemplated in sub-s. ( 1 ). 

It is argued on behalf of the applicants that, inas¬ 
much as they are partners in the firm with the 
persons who deposited these books ns such, they are 
entitled to inspect and to obtain an order requiring 
their production in Court. Tho wording of S. 54 (1) 
is perfectly clear. It is emphatic in its languageand 
mandatory in Its provisions. It may be that, as a 
matter of practice, the income-tax authorities may 
allow a partner to inspect tho books of his firm 
which have been deposited with them as would 
appear to be the case from the observations in the 
course of the opinion expressed in (1940) 2 M L J / 
2571 at p. 267 in which the learned Chief Justice 
referred to para. 5 of the Notes of Instructions 
compiled for the guidance of Income-tax Officers. 

In no way is this any departure or exception to tho 
provisions of S. 54, Income-tax Act. There is no 
dispute regarding the statement of the Income-tax 
Officer in his affidavit that the account book in his 
possession was produced in the course of proceedings 
under the Income-tax Act. That being so, in my 
view, the applicants are not entitled to production 
or even to an examination as of right of the book 
which the Income-tax Officer 1ms. The protection 
. ,0 “ ,s 8* V0n h 9 S. 54 covers the present case and 

m consequence this application must be dismissed 
wiili costs of the Income-tax Officer. 

C.R.K./R.K. Application dismissed. 

1. C40) 27 A I R. 1940 Mad. 768 : 192 I. C. 548 : 0 
I.L.R (194°) Mad. 969: (1940) 2 M. L. J. 257 
(KB.), \enkata Gopala Narasimha Rama Rao«v. 

* onkataramarva. 
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Lakshmana Kao J. 

In re Ramachandran — Petitioner . 

Criminal Rcvn. Case No. 211 of 1910 (Criminal 
Rovn. Petn. No. 203 of 1940), Decided on 20th 
September 1940, to revise order of Chief Presidency 
Magistrate, Egmore, Madras, D/- 11th December 
1939. 

Motor Vehicles Act (1914), S. 16 — Madras 
Motor Vehicles Rules (1938), R. 4, cl. (iii) — 
Car held used as "contract carriage." 

The car was used for carrying passengers for re¬ 
ward under a contract for the use of the vehicle for 
an agreed sum, and possession of the car was not 
transferred within tlie meaning of the explanation 
to R. 4. cl. (iii) : 1 

J!chi that the car was a ‘‘contract carriage" as 
defined in It. I, cl. (iii). (1> 277 a) 

M. Ilanganatha Sastn and M. V. Ganapathi 

— for Petitioner. 

Crown Prosecutor — for the Crown. 

FACTS. — The petitioner was charged with an 
offence under S. 10 Motor Vehicles Act, for a breach 
of R. 138 under tho Act by permitting his car to be 
used as a contract carriage without a permit. It 
was admitted by the accused that he had allowed a 
third person to use tlie car on payment of Rs. 50 
per month for tho expenses, that it was not intended 
for public use and that it was not let out to any- 
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body else. The Magistrate convioted the accused. 
a Against this order the present revision is filed. 

ORDER. — The car of the petitioner was used 
for carrying passengers for reward under a contract 
for the use of the vehicle for an agreed surn, and 
possession of the car was not transferred within 
the meaning of the explanation to It. -1, cl. (iii), 
Madras Motor Vehicles Rules, 1038. The ear would 
therefore he a ‘contract carriage’ as defined in It. 4, 
cl. (iii) and the petitioner had no permit to use it. 
as a contract carriage. The conviction is therefore 
correct but tlie fine is excessive and it is reduced to 
Its. 20; otherwise this petition is dismissed. 

C.lt.K./R.K, Fine reduced . 
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Venkataramana Rao J. 
b K. Stanumurthiayya and others — 

Appellants 

v. 

K. Ramappa and others — Respondents. 

Second Appeal No. 784 of 1039, Decided on 10th 
October 1911, against decree of Sub-Judge, South 
Kanara, D/- 13th February 1939. 

Hindu law — Succession — Murderer cannot 
succeed as heir of person whom he murdered— 
No title can be claimed through murderer—In¬ 
heritance vests in those entitled to it if murder¬ 
er was out of way — Test of disqualification is 
not relationship but whether title is traced 
through murderer. 

Under the Hindu law a murderer cannot succeed 
as heir of the person whom he murdered nor can 
c title l>e claimed through the murderer. The mur¬ 
derer should bo treated as non-existent and not as 
one who forms the stock for a fresh line of descent. 
The inheritance vests in those who would be 
entitled to it were the guilty heir out of the way. 
The test of disqualification is not relationship but 
whether the title is traced through the murderer : 
(’24) 11 A. I. It. 1924 P. C. 209 and (’21) 8 A. I. R. 
1921 Rom. 270, Rcl. on ; ('22) 9 A. I. R. 1922 Lah. 
293 and (’22) 9 A. I. R. 1922 Lah. 243, Dissent. 9 

„ , [P 277c,/,{ 7 ,Ji] 

Consequently, where tho daughter of the last 
male.hobler murders his widow, the daughter’s 
sons would be entitled to inherit to their grand¬ 
father s estute. Though they are related to tho 

J nUr< fp l i 0SS * not trace their title through 

her. iheir mother should bo treated as non-exis¬ 
tent and further she could never become a fresh 
d stock of descent. jp ^7«6J 

K. y. Adiga and S. Ramayya Naick — 

y- o . . ^ for Appellants. 

A. Srinivasa Rao — for Respondents. 

JUDGMENT. _ The question for decision in 
this second appeal lies in a narrow compass. One 
h. Narayanayya was tho last male owner of tho 
property involved in the suit out of which this ap¬ 
peal arises. He died leaving him surviving his 
widow Nagammu and a daughter Lakshmi. Nngam- 
nm was murdered on 27th September 1928 by her 
daughter Lakshini ami her son-in-law. Defen¬ 
dants 1 to 5 are the sons of Lakshmi and defen¬ 
dants G to 13 are the lessees under Nagninma in 
respect of the suit property. The plaintiffs are tho 
sons of K. Riunakrislnmyya, the deceased divided 
brother of K. Narayanayya. The question in con¬ 
troversy is whether the plaintiffs are entitled to 
succeed to the suit property in preference to defen¬ 


dants 1 to 5. The case for the plaintiffs is that as 
the defendants are the sons of tho murderess 
Lakshmi, they are disentitled to succeed to the 
suit property and that they as next heirs aro en¬ 
titled to it. The learned District Munsif gave a 
decree in favour of tho plaintiff, hut tho learned 
Subordinate Judge reversed this decision. The 
question is which view is tenable. It is now settled 
by the Privy Council that a murderer cannot suc¬ 
ceed as heir of the person whom he murdered. This 
proposition was laid down in 48 Bom. 5691 affirm¬ 
ing tho decision in 45 Bom. 768.- After stating 
that the murderer was disqualified, Lord Philli- 
more, who delivered the judgment of the Board 
proceeded to state the legal consequence of this 
doctrine in regard to the devolution of the estate of 
the murdered man as follows: 

“The second question to be decided is whether 
title can be claimed through the murderer. If this * 
were so, the defendants as tho murderer’s sisters, * 
would tako precedence of the plaintiff, his cousin. 

In this matter also, their Lordships .are of opinion 
that the Courts below arc right. The murderer 
should be treated as non-existent and not as one 
who forms the stock for a fresh line of descent. It 
may be pointed out that this view was also taken 
in the Madras case just cited." 

The Madras ease referred to is 27 Mad. 591. 3 
The view that the learned Lord was referring to 
was, I believe, the view expressed at page 601, 
namely, “the beneficial interest in the inheritance 
vpsts in those who would bo entitled to it were tho 
guilty heir out of the way." In an earlier passage 
their Lordships pronounced the view expressed by 
the High Court in 27 Mad. 591 3 that the legal 
estate might vest in the heir though the beneficial 
interest would not, as unsound on the ground that g 
the theory of legal and equitable estates is no part 
of Hindu law. What their Lordships must bo 
deemed to have approved is the view, in so far as 
it states that the inheritance vests in those who 
would be entitled to it were the guilty heir out of 
the way without tho qualification of the "beneficial 
interests." In the ease before the Privy Council, 
there was a dispute as to who should succeed as 
heir of the last male owner—the sisters of the 
murderer, who were also the father's brother’s 
daughters of tho last male owner or the father’s 
sister's son. Their Lordships said that if the mur¬ 
dered man was regarded as the stock for a line of 
descent, then the si6tere would certainly tako the 
estate in preference to the father’s sister's son but 
as he could not be considered to be a fresh stock of 
descent and title cannot bo traced through him, 
the sisters could not succeed on that ground. Their ^ 
Lordships considered, however, the question that 
though they were related to bin), whether they 
could not still succeed in their own right, as the 
father's brother’s daughters of the last owner ; and 
they were held not entitled to succeed on the appli¬ 
cation of another rule of law, namely, that a male 
bliundu succeeds in preference to a female blmndu. 
The principle that is clearly deducible from this 
decision \s that the test of disqualification is not 
relationship but whether the title is traced through 

1. (’24) 11 A. I. R. 1924 l\ C. 209 : 82 I. C. 966 : 

4s Bom. 569 : 51 I. A. 368 (P. C.), Kenchava v. 

Girinmllappa. 

2. ('21) 8 A. I. R. 19^1 Bom. 270 : 61 I. C. 294 : 

45 Bom. 768 : 23 Bom L. R. 213, Girimnllappa 
Clu*nnappa v. Kenchava. 

3. (1900) 27 Mad. 391 : 14 M. L. J. 297, Veda, 
nayaga Mudaliar v. Yeduinmbal. 
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- the murderer. This is also made clear by their 
observations with reference to the decision in 
32 Bom. '2To. 4 this is how their Lordships ex¬ 
plained that decision : 

In that case, the wife of a murderer was held 
entitled to succeed to the estate of the murdered 
man ; but that was not because the wife deduced 
title through her husband, but because of the prin¬ 
ciple of Hindu family law that a wife becomes a 
member of her husband’s gotra, an actual relation 
of her husband’s relations in her own right, as it 
is called in Hindu law a gotraja sapinda.” 

If this observation is read with the observation 
made by Chandavarkar .1. in the same case, 
32 Bom. 275,4 with reference to the title based on 
the wife being gotraja sapinda, the matter is placed 
beyond doubt. This is how Chandavarkar J. ob¬ 
served at page 294 : 

‘‘It is no doubt because she is the husband’s wife 
0 that she becomes a gotraja sapinda of the deceased. 
In other words, her status as wife is the cause of 
her status as gotraja sapinda. This former is the 

cause; the latter is the effect.Hut the 

sapindaship is an entity by itself, distinct from, 
though arising out of, the cause. And it is the 
sapindaship which is the immediate cause of her 
heirship." 

If the principle of the Privy Council decision is 
applied to the present case, defendants 1 to 3 would 
be entitled to inherit to their grandfather’s estate 
in spite of the fact that their mother murdered 
Nagamma. Though they are related to her, they do 
not trace title through her. The mother should be 
treated as non-existent and further she could never 
become a fresh stock of descent. Considerable reli¬ 
ance was placed by Mr. Adiga on two decisions of 
the Lahore High Court reported in 3 Lah. 1036 
and 3 Lah. 242,° which took a contrary view. But 
those decisions cannot be held to be correct in view 
of the decision of the Privy Council in 48 Bom. 
5G9.» (Vide the criticism of the learned editor of 
Mayno’s Hindu Law, page 729, Foot-Xoto 3.) It 
seems to me that the view tnken by the learned 
Subordinate Judge is sound. In the result the 
second appeal fails and is dismissed with costs. 
Leave to appeal refused. 

C.R.K./G.N. Appeal dismissed. 

4. (*08) 32 Bom. 275 : 10 Bom. L R. 149, Gangu 
v. Chandnibhugabai. 

5. (’22) 9 A. 1. B. 1922 Lah. 293 l 07 I. C. 520 : 3 
Lah. 103, Mt. Jind Kuar v. Indor Singh 

6. (’22) 9 A. I. It. 1922 Lah. 243 : 08 I. C. 709 : 3 
Lah. 242, liar Bhagwan v. Hukum Singh. 

j Hindu Law — 

C40) Mulla, Page 101 Pt. (w). 

(’38) Gour, Page 008 Pt. (5); Pago 00.1 Pts. 6 8 
mid 0. 
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Wadsworth and I’atanjali Sastri .1 j. 
Turlapati Seshayya — Petitioner 

v. 

Iiollapalli Venkataramayya — 

.. , Respondent. 

Civil Rovn. 1 etn. No. 684 of 1941. lx-c.ded on 
2 ml May 1941, to revise order of Sub-Judge, Buitatln 
I» - 2nd July 1938. 

Madras Agriculturists Relief Act (4 of lotfti 
S. 23 — S. 23 applies to sales held between 1st 
October 1937 and 22nd March 1938 — It docs not 
apply to sales held alter Act. 


Section 23 was drafted with reference to the 
point of time at which the Act came into force and 
therefore the section only relates to sales held 
between 1st October 1937 and 22nd March 1938, 
and has no application to sales held after the Act 
came into force. [p 278 , 7 ; V 279a] 

K. Kotayya — for Petitioner. 

A. Raghuramxah — tor Respondent. 

WADSWORTH J. — This civil revision peti¬ 
tion raises a question regarding the effect of S.23of 
Madras Act, 4 of 1938 on which there appears to 
be no decided case. The sale which the petitioner 
sought to set aside was held on 29th March 1938. 
that is to say, just one week after Act 4 of 1938 
came into force. Section 23 applies in terms to sales 
held on or after 1st October 1937 and the only future 
Rmit which is expressly laid down relates to thedate 
w !J“! n ' v *"? h nn n Pplication is to be made, which is 
within 90 days of the commencement of the Act / 
It 13 argued that within these 90 days any judg- 
merit-debtor entitled to the benefits of the Act mav 
apply for a sale to bo set aside even though that sale 
has been held after the Act came into force. The 
only materials for deciding whether this view of 
the section is correct or not are the use of the 
tenses in the terms of the section and the alterna¬ 
tive provisions found in the Act to relieve ngricul- 
turists whose property is brought to sale after the 
commencement of the Act. The essential words of 
S. 23 are : 

"Where in execution of any decree any immov¬ 
able property, in which an agriculturist had an 
interest, has been sold or foreclosed on or after 

1st October 1937.any judgment.debtor, 

claiming to be nn agriculturist entitled to tho bene- 
nts of this Act, may apply to the Court within 
90 days of the commencement of this Act to set 9 
aside the sale or foreclosure.** 

Looking at the three verbs used in this passage 
we find that it contemplates an interest vesting in 
an agriculturist at some past time, a sale held after 
1st October 1937 but before the point of time with 
reference to which tho section is drafted and a 
future application to the Court to bo made within 
90 days of the commencement of tho Act. What is 
the point of time which tho Legislature had in 
mind in drafting this section ? It cannot be the 
time of the application for that is expressly in 
future, as is shown by the words ‘may apply.* The 
logical inference from tho wording of the section is 
that the section was drafted with reference to the 
point of time at which tho Act came into force and, 
if this so, it would follow that the section onlv 
relates to sales held between 1st October 1937, and 
22nd March 1938. ] hat this is tho correct view is ^ 
indicated by the other provisions of the Act. The 
Act contemplates that when there is a decreo for 
tho repayment of a debt due from an agriculturist, 
the judgment.debtor shall apply t> the Court under 
S. 19 to have that debt scaled down in accordance 
with the provisions of the Act. If that decree is 
actually in process of execution a remedy is pro¬ 
vided by S. *20 whereby the judgment-debtor can 
get execution stayed for such time as is necessary 
to prefer an application under S. 19. If therefore a 
decree has been passed ami is being executed after 
tho Act comes into force, the judgment-debtor has 
ample opportunity for preventing the sale of his 
property in execution of that decree for such a time 
as is necessary to get the decree modified in accor¬ 
dance with the Act. It i*» most unlikely in view of 
this provision that the Legislature would also have 
contemplated a |K»wer in the judgment-debtor to 
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^tand by while execution is going on after the Act 
a has come into force and while third parties are 
acquiring interests in property sold, and thereafter 
to claim to have such a sale set aside. It seem9 to 
us clear that the view of the learned Subordinate 
Judge that S. 23 has no application to sales held 
after the Act came into force, is correct. In this 
view we dismiss this civil revision petition with 
costs. 

C.R.K./G.N. Petition dismissed . 

A. I. R. (29) 1942 Madras 279 (1) 

Horwill J. 

President , Panchayat Board , Manyala- 
giri — Petitioner 

v. 

b Bommala Kotayya and others — 

Respondents. 

Criminal Revn. Cases Nos. 317, 318 and 335 of 
1941 and Pctns. Nos. 301, 302 and 318 of 1941, 
Decided on 19th August 1941, to revise judgments 
of Sub-Magistrate, Mangalagiri, D/- 30th November 
1940. 

(a) Madras Local Boards Act (14 of 1920), 
S. 159 — Applicability — Person disobeying 
panchayat President's order is liable to fine— 
Fact that president and personmaking encroach¬ 
ment are of opposite faction in panchayat is 
irrelevant. 

The application of S. 159 does not depend upon 
the extent to which an encroachment is objectionable. 
The president bus a right to have the encroach¬ 
ment removed ; and if the person who encroaches 
c upon the land of the panchayat refuses to obey the 
President's order, he makes himself liable to a fine 
by a criminal Court. The fact that the President of 
the panchayat board and the person making the 
encroachment are of opposite factions in the pan¬ 
chayat is irrelevant. The powers of the president 
are none the less because he dislikes the person 
making the encroachment. [P 279 d t e) 

(b) Criminal P. C. (1898), S. 439 — Acquittal 
—High Court will interfere only in very excep¬ 
tional circumstances—Proper course is Crown 
appeal. 

I ho High Court, except under very special cir¬ 
cumstances, does not interfere in revision with an 
order of acquittal. The proper course in such a 
case is to move the proper authorities to prefer a 
Crown appeal. [p 279e) 

a S - V( V a and J- Krisknamurthi — for Petitioner. 

Public Prosecutor — for the Crown. 

ORDER.— Three revision petitions have been filed 
by the President of tho Panchayat Board, Mangala¬ 
giri, against the order of acquittal of the Sub- 
Magistrate of Mangalagiri of three persons alleged 
to have encroached upon the lands of the Panchayat 
Board. In two out of the three cases, the accused 
admitted tho encroachment, and yet the Magistrate 
refused to line them. The reasons he gave for his 
order were that the Panchayat Board had not 
proved that the encroachment was objectionable 
and that it was “an instance of local influences 
and factions playing a large part with the Local 
Boards.’' The learned Magistrate has entirely mis¬ 
conceived the scope of the sections of the Madras 
Local Boards Act relating to encroachments. The 
•application of S. 159, which empowers the president 
of the Local Board to require the owner or occupier 


of any premises to remove an encroachment, does 
not depend upon the extent to which such encroach- a 
ment is objectionable. The president has a right to 
have the encroachment removed; and if the person 
who encroaches upon the land of the panchayat 
refuses to obey the president’s order, ho makes 
himself liable to a fine by a criminal Court. The 
learned Magistrate should therefore have taken 
action under S. 207 (1) and punished tho offenders. 
The fact that the president of tho Board and the 
person making the encroachment are of opposite • 
factions in the panchayat. even if true, is irrelevant. 
The powers of the president are none the less 
because ho dislikes the person making the encroach¬ 
ment. The proper course for the Panchayat Board 
to have adopted was to have moved tho District 
Magistrate to prefer a Crown appeal. This Court, 
except under very special circumstances, does not 
interfere in revision with an order of acquittal. 

I understand that the Panchayat Board will be / 
satisfied if the order of this Court makes it clear 
that a person making an encroachment is liable 
to punishment whether he belongs to the faction 
opposed to the president or not and whether the 
Court thiuks the encroachment objectionable or 
otherwise. The revision petitions are dismissed. 

C.R.K./G.N. Petitions dismissed . 

Cr. P. C_ 

(b) (’41) Chitaley, S. 439 , N. 12 l>ts. 1, 4, 9. 

(’41) Mitra, Page 1427 N. 1204 : “Interference 

with acquittal”; Page 1458, N. 1219: “Converting 

acquittal into conviction .’ 1 

A. I. R. (29) 1942 Madras 279 (2) 

Lakshmana Rao J. 

9 

Commissioner , Dindigul Municipality 

— Petitioner 

v. 

V. Iiajamani Iyer — Respondent . 

Criminal Revn. Case No. 192 of 1940 (Criminal 
Revn. Petn. No. 184 of 1940), Decided on 26th 
September 1940, to revise judgment of Bench 
Magistrate, Dindigul, in S. T. No. 1697 of 1939. 

Madras District Municipalities Act (5 of 1920), 

Ss. 249, 313—Acquittal on ground of refusal not 
valid is not sustainable. 

Where the executive authority has declined to 
renew the license, the acquittal of the accused on 
the ground that the order of refusal was not valid 
cannot be sustained. ' [P 280a] 

V. Seshadri , K . Rajah Iyer and K . S . Raja - h 
gopalachari — for Petitioner. 

V. T. Rangasicami Ayyan gar and A. S . Srini- 
casa Iyer — for Respondent. 

Public Prosecutor — for the Crown. 

FACTS.—The petitioner Municipality prosecuted 
the respondent for an olTence under Ss.249and 313, 
Madras District Municipalities Act, 1920, for runn¬ 
ing a coffee hotel and preparing and selling sweets 
in unlicensed premises in East Car Street, Dindigul, 
after his application for renewal of the license for 
1939-40 was rejected. The Stationary Sub-Magis¬ 
trate who tried tbe case held that no valid order 
was passed within thirty days of the receipt of ap¬ 
plication which was on 1st March 1939 and tbe 
order rejecting the renewal was passed only on 1 st 
June 19:J9 and hence under S. 321 (11) the applica¬ 
tion should be deemed to have been allowed for tho 
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year subject to the conditions ordinarily imposed. 
He therefore found the respondent not guilty and 
acquitted him. Against this order tho Municipality 
filed the revision petition. 

ORDER. — The executive authority declined to 
renew the license and the acquittal of the accused 
on the ground that the order of refusal is not valid 
is unsustainable. The order of acquittal is therefore 
set aside and there will be a retrial in accordance 
with law by the District Magistrate or such other 
Magistrate as he may direct. 

C.R.K./R.K. Retrial ordered. 
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Wadsworth J. 

Beddi Mallayya — Petitioner 
b 

v. 

Pedda Mallayya and others — 

Bespondents. 

Civil Revn. Rein. No. 253 of 1910, Decided on 
7th November 1941, to revise dccreo of Dist. Court, 
Anantapur, in A. S. No. 25 of 1939. 

Madras Agriculturists Relief Act (4 of 1938), 
Ss. 9 and 8 —S in 1931 executing note in favour 
of P undivided brother of F— Partition between 
1‘ and F in 1932 — In 1933 S executing fresh 
note in favour of F in discharge of note of 1931 
— F assigning note of 1933 to P in 1937 — Suit 
by P on note of 1933 — Debt under suit note 
held could be scaled down under S. 9—Note of 
1933 held not renewal of note of 1931, creditor 
not being same — Dismissal ol suit on account 
c of P’s failure to produce note of 1931 held 
erroneous — Error held justified interference in 
revision. 

Tho plaintiff sued on a note executed by defen¬ 
dant 2 in favour of his undivided brother, defen¬ 
dant 1, on 14th April 1933 which was assigned to 
the plaintiff on 2nd August 1937. The suit note of 
1933 actually discharged an earlier note of 1931 
executed in favour of the plaintiff himself at a time 
when the family was undivided, the partition being 
in 1932. The trial Court found that defendant 2 
was an agriculturist and scaled down the debt on 
the basis of the suit note under S. 9. Tho District 
Judge in appeal found that the creditor had not 
fulfilled his duty of putting before the Court tho 
materials necessary for scaling down tho debt bo- 
cause of the non production of the prior document 
of 1931 and in the absence of proof of the docu- 
o nients necessary in order to ascertain tho original 
principal, no decree could be given against defen¬ 
dant 2 . The appeal was therefore allowed and tho 
suit dismissed with costs : 

Held that ( 1 ) as the suit note was executed in 
favour of defendant 1 in discharge of an earlier 
note executed in favour of tho plaint if!, the fact 
that the suit note was subsequently assigned to the 
plaintiff would not make the note a renewal of an 
earlier debt in favour of the same creditor ; 

Cl’ 281a,6) 

(2) as the first note was executed in favour of the 
plaintiff as representing the joint family and the 
second note was executed in favour of defendant 1 
as a member of that family to whom the debt had 
been assigned on partition, it could not t>e said that 
the creditors were tho same in tho two transac 
tions : (’40) 27 A. I. It. 1940 Mad. 356, Re I. on; 

[I* 2816) 


A. I. R. 

(3) it was open to defendant 2 to plead and prove 

that the note of 1931 was assigned by the plaintiff & 
to defendant 1 before it was discharged by the note 
of 1933, in which case there would clearly be a re¬ 
newal in favour of the same creditor; but no such 
case was pleaded ; [p 2816] 

(4) in a case in which it could be shown that the 

creditor had wilfully failed to produce earlier docu¬ 
ments which ought to be looked into for the pur¬ 
pose of scaling down the debt, the Court would be 
entitled to drawan inference adverse to the creditor 
from the non-production of those documents. No 
attempt was made by defendant 2 to require the 
plaintiff to produce the earlier note and the earlier 
note being irrelevant for the purpose of scaling 
down the debt the District Judge was grievously in 
error in dismissing the suit solely for the reason 
that the plaintiff had not produced the materials 
necessary to scale down the debt : (1940) 2 M. L. J. , 
(N. R. C.) 27, Expl.; (p 281a,c] ' 

(5) the error of tho District Judge was one which 
justified interference in revision. [p 281c] 

P. Chandra Reddy — for Petitioner. 

E. 1 enhataramana Rao — for Respondents. 

ORDER. — The plaintiff, who is the petitioner 
here, sued on a note executed by defendant 2 in 
favour of the plaintiff’s undivided brother, defen¬ 
dant 1, on 14tli April 1933 which was assigned to 
tho plaintiff on 2nd August 1937. The trial Court 
found that defendant 2 was an agriculturist and 
scaled down the debt on the basis of the suit not© 
under S. 9 of the Act. 4 of 1938. It was in evidence 
that the suit note of 1933 actually discharged an 
earlier note of aliout the year 1931 executed in 
favour of (he plaintiff himself at a time when the 
family was undivided, (he partition l>eing in 1932. 

On these facts, the learned District Judge in appeal ^ 
found that the creditor had not fulfilled his duty 
of putting before tho Court the materials necessary 
for scaling down the debt localise of the non-pro¬ 
duction of the prior document of 1931 and in tho 
absence of proof of the documents necessary in order 
to ascertain the original principal, no decree could 
he given against defendant 2. The appeal was there¬ 
fore allowed and the suit dismissed with costs. An 
attempt has been made to support this judgment 
by reference to a short note of the case of Surya- 
narayana v. Yisuanadliam (C. R. 1\ No. 331 of 
1939) found at p. 27 of tho Notes of Recent Cases in 
(1940) 2 M.L.J. The short note states: 

“Where a creditor becomes entitled ton promis¬ 
sory note belonging to a joint Hindu family at a 
partition with his other coparceners and fresh pro¬ 
missory notes arc executed in his favour by the 
debtor, lie cannot content himself with producing 
the promissory notes executed in his favour alone 
and is bound to produce, if available, the promis¬ 
sory notes anterior to the date of partition ns also 
the account l*ooks of the joint family, to enable the 
debtor to establish a claim to relief under Madras 
Agriculturists* Relief Act.’* 

As I was a party to tho decision in question which, 
if correctly reported, would ho very difficult to 
reconcile with other decisions of the same Bench, 

I have sent for tho original judgment in the case 
and find that the brief report bears little or no 
relation to the actual judgment. What we decided 
in the judgment was that the lower Court ought 
not to have refused permission to summon from 
the plaintiffs custody earlier promissory notes or 
accounts which tend to prove that the suit can ho 
traced hack to the earlier notes in favour of thesame 
creditor or one of whom this creditor is the legal 
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representative. We expressly stated that nothing 
* was said about the ellect of the partition in the 
creditor’s family but wo confined ourselves to hold¬ 
ing that the lower Court was wrong in shutting out 
evidence regarding documents executed before this 
partition. 

It will bo clear that the actual judgment in this 
case gives no support whatever to the position taken 
up by the learned District Judge. No doubt, in a 
case in which it can be shown that the creditor has 
wilfully failed to produce earlier documents which 
ought to be looked into for the purpose of scaling 
down the debt, the Court would be entitled to draw 
an inference adverse to the creditor from the non¬ 
production of those documents. But, in the present 
case, wo have the suit note executed in favour of 
defendant 1 in discharge of an earlier note executed 
in favour of the plaintiff. The fact that the suit 
. note was subsequently assigned to tho plaintiff 
would not make the note a renewal of an earlier 
debt in favour of the same creditor. And if the first 
note was executed in favour of the plaintiff as 
representing the joint family and the second note 
. was executed in favour of defendant 1 as a member 
of that family to whom the debt bad been assigned 
on partition, it could not be said in view o( the 
decision in (1911) 1 M.L.J. 39,1 and other similar 
cases that the creditors were the same in the two 
transactions. No doubt it might be possible for 
defendant 2 to plead and prove that tho note of 
1931 was assigned by the plaintiff to defendant 1 
before it was discharged by tbo note of 1933, in 
which case there would clearly be a renewal in 
favour of the same creditor; but no such case was 
pleaded and no attempt seems to have been nmdc 
by defendant 2 to require the plaintiff to produce 
c the earlier note and the earlier note was, so far as 
our information goes, irrelevant for the purpose of 
scaling down the debt. That being so, it seems to 
nio that the learned District Judge was grievously 
in error in dismissing the suit solely for the reason 
that the plaintiff had not produced the materials 
necessary to scale down the debt. I am also of 
opinion that the error of the learned District Judge 
>s one which justifies interference in revision. In 
the result, therefore, I allow the revision petition 

with costs throughout and restore the decree of the 
trial Court. 


C.R.K./GN. 

■ M’l?) 27 V-R- 1940 Mad. 

oJ, Kamusubhicr v. Itaiiia Iy 


Petition allowed. 

35«» : (1941) 1 M.L.J. 

er. 
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(’4 1 ) Mulla, Page 423 Notc--\V),ut is 
°r material irregularity? 


Illegality 
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Laksiimana Kao .7. 

In re Pichutnani Ayyar — Petitioner. 

Criminal lte\n. Case Xo of luin if- 

«"»• 0“ «< I^l c r : 

November 1910, to reuse judgment of First ein 
Dench Magistrate, Madura Town, I)/. -mil ! llf 
1910. JUI 


Madras District Municipalities Act (5 of 1920) 
Ss. 249, 313 — Plea held misunderstood. 

A person was tried for an ollcneo under Ss. 219 
and 313 for running a hotel without licence. The 
accused stated that lie had deposited the licence 


fee and made an application for renewal and he 
must be deemed to have licence : e 

Field thnt the plea could not be said to have 
admitted that lie was running a hotel without a 
licence. [p 281c] 

N. S. Srinivasan — for Petitioner. 

Public Prosecutor — for the Crown. 

FACTS — The revision is against the conviction 
of the petitioner for an offence under Ss. 249 and 
313, District Municipalities Act, for running a 
hotel without the licence. In the lower Court tho 
petitioner appeared and stated that he has depo¬ 
sited the licence fee and made an application for re¬ 
newal and he must be deemed to have licence. The 
Bench Magistrates thought that the petitioner ad¬ 
mitted t hat he is running a hotel without a licence, 
found him guilty and sentenced him to [my a fine. 

ORDER—The plea cf the petitioner was mis¬ 
understood and the conviction cannot be sustained. / 
It is therefore set aside and tliero will te a re¬ 
trial in accordance with law. The fine if levied will 
be refunded. 

C.R.K./R.K. lletrial ordered. 

Cr. P. C_ 

(’41) Cbitaley. S. 243 N. 2. 

(’41) Mi tin, Page 871 N. 790 “ Admission of 
accused." 
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IIORWILL J. 


In re Sudalamada Kudumban — Accused. 

Criminal ltevn. Case No. 3G7 of 1911, (case 
referred No. is of 1911), Decided on 30th July 
1941, referred by District Magistrate, Tinucvelly, „ 
in bis letter dated 1st April 1941. y 

Criminal P. C. (1898), S. 349 (2)-Magistrate 
under S. 349 (2) must dispose of case himself— 
He has no power to remand it. 

Under S. 349 (2) the Magistrate to whom pro¬ 
ceedings are submitted under S. 349 (1) is bound to 
dispose of the case himself and has no power to re- 
niand the sumo for disposal to the Magistrate by 
whom the proceedings were submitted. The Mn»is- 
trnte acting under S. 349 (2) is not obliged to pass 
an order of tbo nature considered appropriate by 
the Magistrate who submitted the proceedings. 

p ... B , [P 2817i ; 1> 282a] 

1 ublxc rrosicuter — for the Crown. 


, — lbe Stationary Sub-Magistrate of 

Srivaikuntum found the accused before him guilty 
of an offence under S. 321, Penal Code; but as ho 
thought that an order under S. 1(JG, Criminal P.C., h 
had to lw [Missed against the accused and he had 
no power to do so himself, lie acted under S. 349(1) 
Criminal P. C., and he submitted bis proceedings 
and forwarded the accused to the Sub-Divisional 
Magistrate to whom he was immediately subordi¬ 
nate. The joint Magistrate, instead of acting under 
S. 349 (2), Criminal P. C., and disposing°of tho 
matter himself, considered the proposal of the Sub- 
Magistrate that proceedings should be taken under 
S. 100. Criminal 1*. C., and came to the conclusion 
that it was not necessary. He thereupon sent tho 
case back to the Sub-Mugistiate for disposal. That 
lie had no power to do. Section 349 (2) says : 

"The Magistrate to whom the proceedings are 
subrnittud may, it lie thinks fit, examine the parties 

V • shul1 P 1 ** su < h judgment, sentence or order in 
the case as ho thinks lit, and as is according to 
law.’* 
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It is thus seen that the Magistrate was bound to 
n dispose of the case himself; although he was not, 
of course, obliged to pass an order of the nature 
considered appropriate by the Stationary Sub-Magis¬ 
trate. The order passed by the Joint Magistrate 
dated 12th February 1941 remanding the case to 
the Sub-Magistrate for disposal is therefore set aside 
and the Joint Magistrate ordered to dispose of the 
case according to law under Section 349 (2), Cri¬ 
minal P. C. 

C.R.K./G.N. Order accordingly. 

Cr. P. C. — 

(’41) Chitaley, S.349, N. 13, Pts.l,2;N.16 Pt. 1. 

(’41) Mitra, Page 1166, N. 1010. 
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Venkataramana Rao J. 
b C . Ethiraja Mudaliar — Appellant 

v. 

N. Murufjesa Mudaliar and others — 

Bespondents. 

Second Appeals Nos. 346 to 356 of 1939, Decided 
on 4th September 1941, against decrees of District 
Court, Chingleput, in A. S. Nos. 36 to 46 of 1937. 

(a) Madras Estates Land Act (1 of 1908), 
Ss. Ill and 112 — More than one landholder — 
One cannot initiate proceedings under Ss. Ill 
and 112 without joining others. 

In the case of more than one land-holder, the 
expression "land-holder*' in Ss. 77 (a) and 111 
should be read as "land-holders.’’ If there is more 
than one land-holder, particular!}’, where the land¬ 
holder's interest is vested in several sharers, it 
c would not be competent for one land-holder to exer¬ 
cise the power of sale or initiate proceedings in re¬ 
gard thereto without the other land-holder or 
land-holders being made parties to such proceed¬ 
ings. The English Common Law rule whereby one 
cosharer can distrain the tenants on behalf of the 
other cosharer for arrears of rent cannot I*• applied 
in the face of the provisions of the Estates Land 
Act by which the case must Ik* decided. (P 283<i,e] 

(b) Hindu law—Minor— Guardian — Father 
or mother is natural guardian—Brother cannot 
act for his minor divided brother unless he gets 
himself appointed as guardian under Guardians 
and Wards Act. 

Under the Hindu law a father or mother is the 
natural guardian of his or her minor child and, 
therefore, unless a person gets himself appointed as 
j guardian of his minor divided brother under tin* 
Guardians and Wards Act he cannot act for his 
minor brother :(’40) 27 A.I.R. 1940Mad. 33 (F.R.), 
Rcl. on. [P 283c] 

(c) Madras Estates Land Act (1 of 1908), 
S. 3 (5)—Several land-holders — Collector can 
recognise one as land-holder only in case of 
dispute between them and not where dispute is 
raised by ryot. 

The plain language of S. 3 (3) indicates that the 
Collector can recognise one person ns n land holder 
if there is more than one land-holder, only if there 
is a dispute between the Innd-holders and not 
where the dispute is raised onlv hv a ryot. 

(P 283/] 

K. Rajah Ayyar and V . Seshadri — 

for Appellant. 

S, Jagadi'/i Iyer and C. U. J a gad is an _ 

for Respondents. 


JUDGMENT. — This is a batch of appeals 
arising out of suits filed by the tenants of Znmin * 
Devaranjeri village, Ponneri Taluk under S. 112, 
Madras Estates Land Act, for raising the attach¬ 
ment of the holdings effected by the appellant. 
Several grounds were alleged in the plaint of which 
three require notice. (1) There was no proper ex¬ 
change of patta and muchilika between the plaintiff 
and the defendant for the fasli 1343 and there was 
no proper tender of patta. Therefore, the attach¬ 
ment proceedings wore not proper and valid. (2) It 
is not competent for the appellant to initiate the 
proceedings for sale under the Estates Land Acton 
the ground that ho was not the sole proprietor of 
the village and that there were other cosharers who 
ought to have joined in the proceedings. (3) The 
merais claimed in the demand notice were not 
legally enforceable. The defendant in the written 
statement urged that there were valid pattas and 
muchilikas in force, that he was competent to take ' 
proceedings under the Estates Land Act and bring 
the holdings of the tenants to sale and that the 
merais were legally enforceable. 

The Deputy Collector who tried these suits held 
that pattas and muchilikas were exchanged in some 4 
cases and tendered in other cases and, therefore, 
he would hold that there was exchange of pattas 
and muchilikas continuing in force and that though 
the defendant had a brother, Kesava Mudaliar, ho 
was only a minor and that the defendant was com¬ 
petent (o take proceedings without joining bis bro¬ 
ther. With regard to the merais he held some of 
them enforceable and some not. Appeals were pre¬ 
ferred against these decisions in the various suits. 


The learned District Judge of Chingleput reversed 
the decisions and disposed of the suits on two 
grounds, viz., (1) that the managing member of a 
joint undivided Hindu family was not competent 
to tender a patta without his undivided brother be¬ 
ing also a party to the tender and (2) that he would 
not be competent to exercise the right of sale under 
the Estates Land Act without his brother joining 
in the proceedings. 

When these appeals were argued before me, 

I wanted to find out what wore the various pattas 
which must be deemed to be in force in the several 
suits, on the strength of which the learned District 
Judge came to the conclusion which he arrived at. 
In the course of the hearing, the deposition of 
D. W. 3 was brought to my notice in which refer¬ 
ence was made to a suit for partition in the family • 
of the defendant and the appointments of receiver 


9 


or receivers in that suit. As the suit was one on 
the file of this Court (C. S. No. 307 of 1928), 
1 caused the papers to be produced, as without re¬ 
ference to them it would not be satisfactory to dis¬ 
pose of those appeals. On a reference to them 
I found that the suit was one for partition of the 
joint family properties instituted by the defendant 
against his father Venugopala Mudaliar and his 
undivided brother Kesava Mudaliar. There was a 
preliminary decree for partition in and by which 
all the properties of the joint family including the 
suit village were directed to Ik* partitioned and each 
of the parties was hold entitled to share therein. 
There was a final decree subsequently in the same 
suit in which the properties including the suit vil¬ 
lage were partitioned in two equal shares because at 
that time the father was dead. So fur os the suit 
village is concerned, the appellant herein and Kesava 
Mudaliar were each given one-half share in it. One 
Kunmriahwns appoint'd a receiver in that suit and 
thereafter one Punolmkshara Mudaliar was appoint¬ 
ed. Tho>e facts establish that the assumption on 
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whioh the learned District Judge decided, viz., that 
* the parties were members of a joint Hindu family, 
was wrong. Therefore the question arises as to whe¬ 
ther one co-sharer can tender a patta without the 
consent of the other. On a reference to evidence in 
the suits, I find that some puttas were tendered by 
the receiver and muohilikas in his favour executed 
bv the tenants,and that subsequent to the partition 
suit, pattas were tendered in some fasILs by the ap¬ 
pellant and refused by the tenants. Oo these facts 
the question whioh naturally arises is whether the 
patta tendered by the receiver could not be said to 
be continuing in force if no patta was subsequently 
exchanged between the parties. Mr. Iv. Rajah Ayyar’s 
contention is that the pattas issued by the receiver 
must be deemed to be in force if no subsequent 
pattas were issued or if the pattas were issued such 
pattas are held to be invalid. Rut specific attention 
was not directed to this aspect of the matter in 
the lower Courts and. the learned Deputy Collector 
simply stated that there were valid pattas issued in 
force without specifically adverting to the evidence 
in the case. If the matter had rested there, I should 
have set aside the finding of the learned District 
Judge and remanded the suits for rehearing. There 
was another question in the cose, namely, whether 
the proceedings initiated by the defendant in bring¬ 
ing the holdings of the tenants to sale were valid, 
and if they were not valid whether the tenants bad 
not the right to set aside the attachment under 
S. 112, Estates Land Act. The learned District 
Judge gave a decision against the appellant and 
decreed the suits. Therefore this question arises 
pointedly for consideration. 

Mr. Rajah Ayyar contends that Kesava Mudaliar 
being a minor it would be competent on the part 
c of the appellant alone to take proceedings and at 
any rate he must be deemed to have done so as the 
guardian of Kesava Mudaliar. It cannot be said 
that the appellant can be the legal guardian of 
Kesava Mudaliar in view of the Full Bench deci- 
sion in I. L. R. (1940) Mad. 358 J Rut however I 
fiud in 1936 that so far ns Kesava Mudaliar is con¬ 
cerned, his name was registered a.-represented by 
the appellant herein as his legal guardian. In that 
case it might be that apart from the Full Bench 
decision, for the purpose of the Estates Land Act, 
it would be competent for the appellant to tender 
a patta or initiate proceedings for sale on behalf of 
bis brother as his guardian. That question how¬ 
ever does not full to be decided in these suits because 
proceedings wore taken before 1936. Mr. Rajah Iyer 
relied on the Common Law rule in England whereby 
one cosbarer can distrain the tenants on behalf of 
d the other cosbarer for arrears of rent. The said 
sion “? n n t b . c , rell0d «n in the face of the provi- 

t on has ml UlC i V au r4 Act hy wbich ‘heques- 
A. i *!?. d 1 0C,ded - l, »<*«r »s. 77 and 111 of 
b li C 11 w,i bc co mpetent for the landholder to 
proceed against the ryot for the recovery of arrears 

of ren t by the sale of his holding. Both the sections 
use the expression ‘landholder- but the singular 
would include the plural If there i, more than one 
landholder wo must read in the section f or the ex 
Prcssion -landholder," “landholders." If there is 
more than one landholder, particularly in this case 
where the landholder’s interest is vested in several 
sharers, it would not be competent for one landholder 
to exercise the power of-ale or initiate proceedings 
in regard thereto without the other landholder 

*• C4li)27 A.I It. 1940 Mad. 33: 180 1C. 719 - 
I L.lt. (1910) Mad. 338: (1939) 2 M I, I. 884 (F B 1, 
Chennappa v. Onkarappa. 


or landholders being made parties to such proceed¬ 
ings. C 

Mr. Rajah Iyer pointed out several inconveni¬ 
ences and anomalies which might result by adopting 
this view. I have to construe the provisions of the 
statute as they are. Such anomalies have to be met 
by an amending legislation. I must point out in 
this connexion that in such cases as the present 
there apparently appears to be no provision by which 
one of the cosharers can get himself recognized as 
a landholder within the meaning of S. 3 (5) of 
the Act. Taking this specific case the Full Bench 
of the Madras High Court has held in I. L. R. 
(1940) Mad. 3581 that none but a father or mother 
can be the natural guardian of his or her minor 
child and therefore unless the appellant gets him¬ 
self appointed as guardian of his brother under the 
Guardians and Wards Act he cannot act for his 
brother. The plain language of S. 3 (5) indicates 
that the Collector can recognize one person as a * 
landholder if there is more than one landholder 
only it there is a dispute. Mr. Jagadisa Iyer con¬ 
tends that it is open to the Collector to register a 
person as a landholder even if there is no dispute 
between the landholders, but the dispute raised was 
only by a ryot and he relied upon a decision in 29 
I C 31- in support of this contention. The case does 
not lay down nny such proposition. The facts are 
entirely different. To hold in favour of tlie conten¬ 
tion urged by Mr. Jagadisa Iyer would bo against 
the plain language of the section which says that 
the dispute must be between the landholders. At 
nny rate the section needs an amendment in the 
interests of the landholders and ryots. In the result 
on the view I have taken, viz., it is not competent 
for the appellant to initiate the proceedings to exer¬ 
cise the power of sale under Ss. Ill and 112, Estates 
Land Act, I dismiss these appeals. But in the cir- 5 
cumstances of the case I direct each party to bear 
his own costs. 

C.R.K./G.X. Appeals dismissed. 

2. (’16) 3 A.I.R. 1916 Mad. 765 : 29 I.C. 31, Sona 
Alaga Kudumban v. Sivarnma Aiyar. 
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Huuwill J. 

Ma. Si. Muthuvceran Chettiar and 
others — Petitione rs 

v. h 

Mottayan Chcltiar — liespo /? Jent . 

Criminal Kevn. Case No. G9-1 and I'etn. No. G5*2 
<>t 1*241, Decided on 17th September 1941, to revise 
order of Sub-Divisional Magistrate, Musiri. in C C 
No. 19 of 1911. 


(a) Companies Act (1913), S. 4 (5) _ Magis¬ 
trate finding that he ought not to have taken 
cognizance of otfence under S. 4 (5) — He can 
drop proceedings. 


” * -* * ” HIV 

being dropped by (he Magistrate if he finds that he 
uuglit not to have taken eogniziuice of the oflenco 
unde. S. I (5). [P 

(b) Companies Act (1913), S. 4 (5) —S 4 f5) 
relates to S. 4 (I) and <2)-Com P any lormed in 
contravention ol S. 4 (2) before S. 4 (5) came 
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into force — Members can be punished for con¬ 
tinuing to be members after S. 4 (5) came into 
force. 

Sections -1 ( 1 ) and 4 (2) are the only sub-sections 
to which the wording of S. 4 (5) can he applied. 
Section 4 (5) does not punish u person for having 
been a member, prior to its enactment, of an illegal 
association, company or partnership formed in con¬ 
travention of S. 4 (2). 15ut S. 4 (5) is applicable to 
persons who continue to bo members of such illegal 
association, company or partnership after the enact¬ 
ment of S. 4 (5) even though the illegal association, 
company or partnership was formed before the 
enactment of S. 4 (5). [[> 2S4e, /, 0 ] 

(c) Companies Act (1913), Ss. 137, 138, 141 
and 141A—Construction—Offences under Act- 
Cognizance of, is governed by S. 190, Criminal 
P. C.—Private person can complain. 

b As there are no provisions to the contrary in the 
Companies Act, the taking cognizance of an* offence 
under that Act must be governed as in the case of 
an offence under the Penal Code, by S. 190 Crimi¬ 
nal 1*. C. One*of the methods of taking cognizance 
of an offence is by receiving a complaint of the facts 
which constitute such an offence. There is no res¬ 
triction in the terms of S. 199, Criminal P. C.. 
with regard to the person who may lay a complaint. 
Consequently, a private person can complain where 
an offence punishable under the Companies Act lias 
been committed. Sections 137, 138, 141 and 141A 
refer to offences by registered companies and to 
offences discovered by a particular procedure. They 
impose no restriction on the manner in which 
offences may be lakcn cognizance of : 13 Rum. 600 
and C IO) 27 A.I.R. 1940 Cal. 232. Rcl. on. 

e _. „ . „ Cl’ 284 g, h; P 285n) 

I ho Madras Government Notifications No. 518 
dated 6th June 1916, and G. O. Misc. No. 3070 
dated 23rd August 1932 merely permit the Ihgis- 
trar to do what before was not a part of his dutv 
viz., to lay complaints. They do not purport to res.’ 
trict a Magistrate in the exercise of his powers 
under S. 190, Criminal P. C. (P 2856) 

V. T. Rangasnami Ayyangar and S. Amuda- 
chan — for Petitioners. 

T. V. Haw an a l ha Ayyar — for Respondent. 

A'. Veakalaragharachariar and A. S. &ira- 
kaminathan — for the Crown. 

ORDER.— This is an application by the accused 
in C. C. No. 19 of 1941 on the tile of the Sub-Divi¬ 
sional Magistrate of Musiri to quash tlie proceed¬ 
ings against them. The offence with which they 
have been charged is under S. 4 (5), Companies Act, 
with being members of nil association formed in 
contravention of S. 4 (2), which requires that no 
company of more than 20 (M-rsons shall lie formed 
unless it is registered. It is admitted that tin-com¬ 
pany was formed in 1922-1923, at a time when sub 
ss. (1) and (2) to S. 4 lmd been enacted, hut not 
sub-ss. (3) to (5), which were enacted only in 1930. 
Mr. V. T. liamnswami Ayyangar for the petitioners 
hns raised three contentions : The first is that the 
Sub-Divisional Magistiate was wrong in bolding 
that lie could not drop proceedings when once ho 
had initiated them. '1 lie second is that S. J ( 5 ) 
which was enacted in 1980, Las no retrospective 
effect and cannot affect the petitioners who formed 
their association in 1922 or 1923. The third is that 
the complainant in this case lias no locus standi to 
file a complaint and that the Hub-Divisional Ma-is 
irate was therefore wrong in taking cognizance" of 
tins case on such a complaint. I have not been able 
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to find any legal objection to the proceedings being 
dropped by the Sub-Divisional Magistrate if he 6 
finds that he ought not to have taken cognizance of 
this offence. The second question is whether the 
accused are legally punishable for having formed 
themselves into an illegul body in 1922-1923 when 
the punitive section did not exist. Section 4 (2) 
Companies Act, says that: 

" N '° company, association or partnership consist¬ 
ing of more than 20 persons shall he formed for the 
purpose of carrying on any business that has for its 
object the acquisition of gain by the company, asso¬ 
ciation or partnership.unless it is registered 

as a company under this Act.•* 

It cannot he denied that the original members of 
this association, whether we call it a company or 
partnership did an illegal act in forming them¬ 
selves into this association; and they continued to 
bo members of an illegal body throughout the whole , 
of the period from 1923 to 1936, when sub-ss. (3), ^ 
4) and (5) were enaeted. They had contravened 
the provisions of the Act, but they could not bo 
punished for doing so. Sub-section (.5) says: 

Any person who is a member of a company 
association or partnership, formed in contravention 
ot tins section, shall be punishable with fine no' 
exceeding Its. 1000. M 

ihe members of this association cannot there¬ 
fore be punished under this sub-section for havin ' 
formed themselves into a company, association, or 
partnership in contravention of S. 4 (2); but they 
can bo punished for continuing to be members of it. 

t U \ \\ i 1 * K,ln b'«swami Ayyangar’s argument that 

4 (o) has no retrospective effect would have some 
force if the forming of a company in contravention 
of N. 4 (2) had been made punishable, for the peti¬ 
tioners had formed the company before it became a n 
enme to do so. There was however nothing to pro- ^ 
vent them from resigning from the association as 
soon as S. 4 (.5) was enacted. If they had done so, 
they could not have been punished for having been 
members prior to the amendment. Mr. V. T. Hnngn- 
swami Ayyangar contends that S. 4 (5) does not 
relate to S. I (2) at all; but Ss. 4 (1) and I (2) are 
the only sub-sections to which the wording of S. J 
(5) could be applied. I therefore cannot agree that, 
on the facts of the complaint, no offence has been 
made out. 

The remaining question is with regard to the 
locus standi of the complainant. It is argued that 
the proper person to institute a complaint is the 
ltcgistrar of Companies. As there are no provisions 
to the contrary in the Companies Act, the taking 
cognizance of an offence under this Act must be 
governed, as in the case of an offence under the ,, 
renal Code, by S. 100, Criminal 1\ <’.; and one of 1 
the nu t hods of taking cognizance of an offence is by 
receiving a complaint of the facts which constitute 
s uch nn offence. 'I here is no restriction in tho terms 
of S. 100 with regard to the person who may lav a 
complaint. I respectfully agree with 13 Horn. 600,1 
that the wording of S. 100leaves no room for doubt 
on this matter. The Companies Act deals with the 
question of initiating proceedings only in S. 137 ct 
S'Cq. Section 137 gives power to the Hegistrar to call 
for documents from u company and, if ho finds on a 
perusal of them that there is any contravention of 
the Act, he may report the matter to the Local 
Government. Under S. 138, Inspectors can lx* ap¬ 
pointed for certain purposes under the Act, and 
S. Ill makes provision for the reporting to tho 
Local Government of nnv irregularities discovered 

1. (*89) 13 IJoin. G00, In re Gunesh Narayan Sathe. 
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by the Inspectors. Then, under S. 141-A, if the 
^ Local Government is of opiniou upon the report of 
the Inspector that an oflenee has been committed, 
they shall refer the matter to the Advocate-General 
or the Public Prosecutor, who nre empowered under 
this section to take such steps for ihe prosecution 
of the offenders ns may be necessary. These sections 
refer to offences by registered companies and to 
offences discovered by a particular procedure. They 
impose no restriction on the manner in which 
offences may bo taken cognizance of. In I. L. It. 
(1940) 1 Cal.575,- it was held that a private person 
can complain where an oflenee punishable under the 
Companies Act has been committed. My attention 
has however been drawn to two Notifications of 
Government—No. 518 dated 6tli June 1916 and 
G. 0. Mis. No. .'5070 dated 23rd August 1932—pub¬ 
lished in (he Port Saint,George Gazette which per¬ 
mit the Registrar or the Assistant Registrar to 
b institute prosecutions under the Act for defaults on 
the part of companies or persons in furnishing re¬ 
turns, documents or notices or for any other non- 
compliance with the provisions of the Act. These 
Notifications merely permit -the Registrar to do 
what before was not a part of his duty, viz., to lay 
complaints. They do not purport to restrict a 
Magistrate in the exercise of his powers under 
S. 190, Criminal 1*. C. 

Mr. V. T. ltangaswami Ayyangar argues that 
even though there may be no legal bar to a Magis¬ 
trate's taking cognizance of an oflenee on a private 
complaint, it is not expedient, that any "Tom. Dick 
or Hurry"—to use Mr. V. T. ltangaswami Ayyan- 
gnr’s words—should be permitted to harass members 
of companies out of motives of private spite or 
enmity. That argument might bo applied just as 
„ w °ll. however, to offences under the I'eual Cade or 
- ni >? ot h«r enactment. I therefore find no reason to 
quash the proceedings before the Sub-Divisional 
Magistrate and I accordingly dismiss this petition. 

C.h.K./G.N. Petition dismissed. 

2. (’ JO) 27 A.I.It. 1910 Cal. 232 : 188 I.C. 537 : 41 
Cr.L.J. 625 : I.L It. (1910) 1 Cal. 575: 44 C.W.N. 
454, Surendranath Sarkar v. Kali Pada Das. 
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( c) ( 41) Chitdey, S. 4 (1) (h) N. 5 Pts. 1 and 
, • ; S i N. 3 I't. 5; S. 5 N. 6 I't. 1;S. 190N. 19. 
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Mockett J. 

d In rr. Karichiappa Goundan — 

,, . . , , Appellant. 

25th‘\n?n ion 1 * 0 NO ' 203 ° f l9il ' raided on 
fWUK ■' agn i list cop vie t ion and sentence oi 

mi. • Co ' ,nb “ ,0 '“ i>/- isth 

(a) Penal Code (1860), S. 376-R ape __ Pr00 f 
— Essentials 01 . 

It is an essential part of the proof in ram tint 
there should have been not only an assault l,„t ac- 
tual penetration. The only witness who can prove 
that is the woman. In practice, a conviction for 
ra|>c almost entirely depends on the credibility 0 | 
the woman so far as the essential ingredients are 
concerned, the oilier evidence being merely corro¬ 
borative. Her testimony is vital in a case where 
the woman is married and the medical evidence in 
no way corroborates the charge of rape. The pre¬ 


sence of spermatozoa indicating semen found in 
the woman’s genitals or on her saree is by no C 
means final in the case of a married woman. 

[P 28Gd,c] 

(b) Penal Code (1860), S. 376 — Rape— Ses¬ 
sions case— Member of Bar should be appoint¬ 
ed as amicus curia;. 

It would he well in Sessions Cases in cases of 
• ape. at lea-t in some of them, if the Sessions 
Judges appointed a member of the Bar as milieus 
curia. [p 2$7a] 

Cl. Gopalastcami — for Appellant. 

Public Prosecutor — for t lie Crown. 

JUDGMENT. — The appellant lias been con- 
victed of the offence of rape under S. 37C, Penal 
Code. The woman on whom he is alleged to have 
committed rape is named Subbammal. She lived at 
a village Poovanallur which is nine miles from 
Kangeyain and the offence is said to have been I 
committed on 9th December 1940 at lamp-lighting 
time, which may approximately bo said to he about 
6 o'clock. The allegation is that Subbammal had 
gone to Kangeyam where the shandy was and was 
returning in the evening when she was raped by 
the appellant. The learned Sessions Judge has 
accepted the case for the prosecution, has taken a 
very grave view of the offence which, he considered 
wus committed with considerable brutality, and 
sentenced the appellant to rigorous imprisonment 
for five years find to receive 25 stripe* under S. 4, 

M hipping Act. The occurrence, as I have said, is 
alleged to have taken place at about, 6 1 >. m., on 
•Jth December. Tue first information report reached 
the police at Kangeyam on the next day at about 
7-10 A. M. It is a most important document and 
I will set it out in full : 

"Yesterday while I was returning from the Kan- 1 
gey a in shandy with Meenakshi Ainmal, l'alani 
Chetty, Subbaraya Ghetty, Palaniswnmi Goundan 
and Karichiappa Goundan (appellant)—these also 
came along with us from the shandy. As we were 
nearing the itteri to the north of Molapalayam, 
bamiappa Goundan, his younger brother Ponnu- 
s warn I Goundan, Sellappa Goundan, Muthuswnini 
Goundan and Sundam Goundan—these wore sitting 
in the ittcn. 0„ seeing us they observed : Why 
delay Look sharp'and immediately Karichiappa 
Goundan (appellant) who was coming with us, 
caught me, pushed me down, untied my saree and 
threatened to stab if 1 raised any alarm by.showing 
a knife in bis hand. The said i’alaniswami Goun¬ 
dan, caught hold of Meenakshi Ainmal who was 
coming along with mo. Karichiappa Goundan 
ravished mo and threatened to stab if I did not 
give up my jewels." h 

She sets out in detail the ornaments which she 
gave up and proceeds : 

“Palaniswami Goundan, left off Meenakshi Am- 
mal, pushed me down and raped me. Then Karichi 
Goundan and Palaniswnmi Goundan these went 
away to Molapalayam with thoso five who were 
sitting in the itteri. We returned to the village. 

Gut of fear we stayed in the village itself for tho 
night and today I came and have reported to you " 

•So it will he seen that this woman alleged the 
next day that she was threatened with a knife 
robbed of her jewenery and raped by tho appellant 
nml tlmt I alaniswami Goundan also rnp d her \t 
the Sess.ons she told another story, a very remark- 

n , ry ' 1 h T ,,ur vo,s,on as I’- W. 5 was this : 

, her return homo she passed the appellant at 
the toddy shop at Sanibavnlasii. He followed. There 
"ere three Chetlis in front and sho and her sister 
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were walking. The appellant, she said, was walking 
° behind drunk. As they were passing Kannukkan- 
kadu, the appellant came in front and told her to 
stop. As to what happened thereafter this is what 
she said : 

"Then he pushed me down and I shouted out. 
My sister came towards me but the accused pushed 
ine down on some thorns, pulled up my sari and 
raped me on the spot. My sister shouted out to the 
accused and he then threatened to stab her if she 
remained there much longer. When the accused 
first struggled with me he showed me a knife and 
this he showed to the Chettis, P. Ws. 7 and 8, as 
they came up and they turned tail and went olT as 
soon as they saw it. My sister rau away at the 
threat and I got up as soon as the accused finished 
raping.'* 

This is important because those words mean and 
can only mean that this man had completed the 
b act of intercourse. She proceeds : 

"As I was arranging my cloth, the accused caught 
hold of me and dragged mo across the field aU)ut 
80 yards and again threw me down and raped me. 

I dared not raise any alarm as he threatened me 
with the knife. I begged him to let me go, but again 
he dragged me across the field for about 100 yards, 
again threw me down and ravished me a third 
time." 

She describes how she went home. Now it will 
be noticed that there is no word with regard to 
any robbery, but that she explains. She says that 
she after getting home that evening reported to her 
relations and they told her that she must complain 
of having had her jewels stolen to make her case 
stronger. That part of her complaint was false. 
She says she docs not remember anything about a 
second man having ravished her. She had appar- 
c cntly forgotten the relatively minor incident which 
she described in Ex. G of how Palnniswnmi Goun¬ 
dan had raped her. At the Sessions the appellant 
was charged with rape only and Palaniswami Goun¬ 
dan was charged with nothing. The rest of the evi¬ 
dence is as follows : The evidence of P. \\\ G is 
that she was in this party, that she heard a shout 
and that she saw her sister being thrown down 
and that the appellant was on the top of her raping 
her. She says that the Chettis asked the appellant 
how he dared to do such a thing, but that ho threa¬ 
tened them with a knife and that they at once ran 
back. These Chettis, who were P. Ws. 7 and 8, are 
brothers and are cousins of Suhbnmmnl. She says 
that she was threatened not to stay there and so 
she went back to Malapalayam about j mile, raised 
an alarm and three Goundans came back with her. 
They arc P. Ws. 0 to 11. The learned Sessions 
d Judge took a very remarkable view in my opinion 
of this case, because be said that 
‘ if tlio case depended to any great extent on the 
testimony of this woman, the accused would bo 
entitled to an acquittal since she has shown herself 
to bo largely unworthy of credit by making these 
false allegations in her complaint." 

Now I consider that on that statement alone the 
appellant was entitled to an acquittal. It is an es¬ 
sential part of the proof in rape that there should 
have been not only an assault but actual penetra¬ 
tion. Tho only witness who ran prove that is the 
woman. In practice, a conviction for rape almost 
entirely depends on the credibility of the woman so 
far as the essential ingredients are concerned, the 
other evidence being merely corroborative. Her 
testimony is vital i n a case like this where the 
woman is married and the medical evidence in no 
way corroborates tho charge of rape. There was no 


A. I. R. 

violence revealed in the genital organs (which 
might be natural in a woman of this age who was e 
several times a mother) and the Chemical Exami¬ 
ner's report takes the case no further. Even had 
there been spermatozoa indicating semen found in 
the woman’s genitals or on her saree, it would have 
been by no means final in tho case of a married 
woman. The minor injuries found upon her are in 
my opinion far too trifling to substantiate a charge 
of rape and cannot be said to lend truth to her 
story. Taking the evidence therefore at its highest, 
nothing more was proved than that some form of 
violence was used to this woman. If her evidence 
cannot be believed as a whole, it is quite impossible 
to say that it can be accepted with regard to the 
vital part, namely, that she was subjected to an 
act of sexual intercourse against her will. The exa- 
raination-in-chief which should have elicited those 
intimate but essential details necessary’ to prove 
rape was content to elicit the replies "I was raped, / 

I was ravished." Hut the case does not rest there. I 
have had the advantage in this case of an argument 
from Mr. G. Gopalaswami and also from the Public 
Prosecutor. Mr. G. Gopalaswami has pointed out n 
number of defects. It has been pointed out that tho 
first information report mentions one rape by the 
appellant and one by Palaniswami Goundan, where¬ 
as in her evidence she alleges that she herself was 
raped three times by the appellant and not by 
Palaniswami at all. It is most unfortunate in this 
case that this man was not defended, and I notice 
that no questions were put in cross-examination by 
the Court with regard to various matters which 
called for explanation. A lady doctor was examined 
and so was Dr. P. S. Vaidhyanathan; and I think 
he might well have been asked whether in his opin¬ 
ion it was possible for a man—a drunken man—to 
commit the ofTcnco of rape three times within a ^ 
few moments, lie was never asked this. The learn¬ 
ed Judge, having virtually rejected the chief and 
vital witness for the prosecution, says that he can 
accept the evidence of her sister and two of her 
three companions supported by that of tho three 
Goundans who formed tho "rescue party." 

Now as to that, the Public Prosecutor who has 
most properly in the carrying out of his duty indi¬ 
cated that he cannot support this conviction, has 
emphasised that this woman went with a false 
story of robbery to the polioe and that she went 
accompanied by P. Ws. G. 7 and 8. He lms minted 
out that all these people were examined together, 
and I think it is quite clear that they were acting 
together throughout. Hut if there is any question 
as to whether the evidence of 1\ Ws. 7‘and 8 can 
be accepted, let us examine their conduct. The 
woman who had been raped was their cousin. They 
came upon the scene and saw what must have been 
a sexual assault or at least an assault. Hut they say 
that being threatened with a knife they ran to their 
village. That possibly is credible, although it does 
not show a high standard of courage. Having got to 
their village and having seen their cousin being 
assaulted, what did they do ? The answer is noth¬ 
ing whatever. Hut apparently quite casually they 
went later to P. W. .Vs house and were then in¬ 
formed by her—what I decline to believe—that she 
had been raped three times by the appellant. They 
themselves reported the matter to no one that 
afternoon. I consider their evidence wholly unrelia¬ 
ble and a fulsome prop to the ovidenco oi the 
woman who was admittedly tolling a false story of 
robbery and whoso evidence on the face of it is in¬ 
credible. P. Ws. 9 and 10, however, appear to have 
Uen relied upon. After hearing that there had been 



1042 


In re Rameswara Sarma (Uorwill J.) Madras 287 


this attack, they went to the scene, saw the appel- 
** lant there and went back to their village and made 
no report to any one. I decline to believe that these 
four persons—1\ Ws. 7 to 10—if they had really 
seen or heard that the woman was being raped by 
an armed man, would not have made a complaint, 
if not to the village munsif, at least to some of the 
villagers and gone out in force to deal with the 
matter. 

• • • • • 

Before leaving this case, I should liko to express 
an opinion, namely, that it would be well in Ses¬ 
sions cases in cases of rape—at least insomeof them 
—if the Sessions Judges appointed a member of the 
Bar as amicus curiae. The Bar have never failed to 
co-operate with the Bench in matters of that sort. 
I have to-day had the advantage of Mr. G. Gopala- 
swami’s assistance. Rape has been often described 
as the easiest charge to make and the most difficult 
b to refute. Experience shows that the conduct of 
defences in these cases is of special difficulty. In 
England almost as a matter of practice, unrepre¬ 
sented persons charged with rape and other sexual 
offences are defended under the Poor Prisoner^* De¬ 
fence Act. The reason is that cross-examination is 
of the utmost importance in order to test the com¬ 
plainant’s story, especially when the medical evi¬ 
dence is negative. It is lamentable to see in this 
case that this inarticulate agriculturist was quite 
undefended. There was virtually no cross-examina¬ 
tion at any time of any of the witnesses; and no 
questions appear to have been asked by the Court. 
1 consider this conviction was wholly unsustain¬ 
able. The appeal will be allowed, the conviction 
and sentence set aside and the appellant released. 

C.R.K./G.N. Appeal allowed. 

c Penal Code — 

(a) (’36) Ratanlal, Page BOO N. “Explanation;” 
Page 901 N. "Evidence.” 

('36) Gour, Page 1235 Paras. 4293, 4291 ; Page 
1230 Para. 1300. 

Cr. P. C. — 

(b) (’41) Chitaley, S. 310. X. 6a. 

(’41) Mitra. Pages 1113and 1114 N.9G7: "Pleader 
appointed by Court.” 
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IIORWILL J. 

In re Peri Iiamcswara Sarma and others 

Petitioners. 

Criminal Revn. Cases Nos. G98, 699, 700 and 
. 1’ctns. Nos. 666, 657 and C58 of 1941, Decided on 
IMb October 1941. to revise judgment of Sul.- 
Divisional First Class Magistrate. Amalapunun. in 

C. A. Nos. &2, 17 and 19 of 1941. 

(a) Madras Gaming Act (3 of 1930), Ss. 5 and 
10 — Money seized from persons in gaming 
house-Under S. 5 prosecution need not prove 
that money was or even intended to be used lor 
gaming-Magistrate can confiscate it if satisfied 
that it was seized on reasonable suspicion. 

Under S. 5 there is no necessity on the part of 
the prosecution to prove that the money seized 
from the persons in the gaming house was used or 
even intended to be used for gaming; because tho 
Police under S. 5 arc entitled to seize on reasonable 
suspicion. The Magistrate, if he considers that the 
articles were seized on reasonable suspicion, is 
entitled to order them to be confiscated under S. 10. 

U**87 J,g) 


(b) Madras Gaming Act (3 of 1930), S. 5 — 
Person from whom money is seized need not be e 
shown to have been gaming. 

The person from whom money is seized under 
S. 5 need not be shown to have been gaming at 
that moment; as under S. 5, he may bo presumed 
to have been there for the purpose of gaming. 

[P 28770 

r. 1 iyanna — for Petitioners. 

Public Prosecutor — for the Crown. 


ORDER. — The petitioners were found in a 
common gaming house and all of them with the 

exception of tbo 14th—and possibly of the 28th_ 

accused, were found gaming. At the time of the 
search, all the money found on their persona was 
seized by the police; and the Magistrate ordered the 
confiscation of all that money. That order was 
upheld on appeal. These petitions were admitted 
on the question as to how far tbe Magistrate was / 
justified in ordering the confiscation of the money 
found on the persons of the petitioners. Section 5, 
Madras Gaming Act, authorises the police oilicer 
making the search "to seize all instruments of 
gaming and all monies and securities for money 
and articles of value reasonably suspected to have 
been used or intended to be used for the purpose of 
gaining which are found therein.” 


Under S. 10 of the same Act, the trial Magistrate 
may order all or any of the articles seized or the 
proceeds of the same to he forfeited. It is thus seen 
from these two sections that there is no necessity 
on the part of the prosecution to prove that the 
money seized from persons in the gaming house 
was used or even intended to be used for gaming; 
because the police are entitled to seize on reason¬ 
able suspicion. Where the Magistrate considers 
that the articles were seized on reasonable suspicion, 
he is entitled to order them to be confiscated. It 
is extremely difficult to be sure in any ease whe¬ 
ther or no money found on a person in a gaming 
house is intended to l>e used for purposes of gaming. 
A man might take a large sum of money in his 
pocket hoping to win, and therefore to use very 
little money. Yet he may be prepared, if necessary, 
to stake the whole of what he has in his possession, 
rather than leave the gaming house a loser. Both 
the Magistrates have brought their minds to bear on 
this question and they were satisfied that all the 
petitioners intended to use tlie money found on 
their persons for the purpose of gaming. I am 
unable to say that there is no foundation for such a 
finding. A special plea has been made with regard 
to accused 14 and 28, who were said not to have 
been gaming at the time. The judgment discloses 
that accuses 1 28 wat found gaming; but even if lie 
was not, I find it difficult to distinguish the case of 
these two petitioners from the others. It may be 
true that they were not gaming at that moment; 
but under S. 5, they may be presumed to have been 
there for the purpose of gaming. If so, they'may 
have won that money just before the raid was made 


Q 


h 


or may have intended to play with tlmt money 
afterwards. Under these circumstances, I do not 
find uny reason to interfere with the very wide dis¬ 
cretion which the Magistrate has in a matter ol 
this kind. The petitions arc dismissed. 

C.R.K./G.N. Petitions dismissed. 




288 Madras 

„ * A. I. R. (29) 1942 Madras 288 (1) 

Wadsworth J. 

Bemhiri Kothanath Dev aid Kutti 
Animas son Padmanabha Nayar — 

Defendant — Petitioner 
v. 

Cliali Parambil Ezhuvan Vellappan s 
son Appu alias Theyyan —Plaintiff 

— Respondent. 

Civil Revn. Petn. No. 1157 of 1937, Decided on 
7th August 1940, to revise decree of District 
Munsif, Alatbur, in S. C. S. No. 30 of 1937. 

(a) Civil P. C. (1908), S. 2 (17) — Scope — 
Adhikari. 

An adhikari receiving money towards arrears of 
b revenue comes within the definition of a “public 
officer.” [P 288d) 

•(b) Civil P. C. (1908), S. 80 — Scope and 
object—Suit against person who was public 
officer at time of cause of action but ceasing to 
be so at time of suit—Notice is not necessary. 

Notice under S. 80 is not necessary in a suit in- 
stituted against a person who was at the time of 
the cause of action a public officer and is sued in 
respect of his act as such public officer, but has 
ceased to bo a public officer by the time the suit 
was instituted. 

(Object of section explained.) (P 288c,e,/] 

(c) Civil P. C. (1908), S. 2 (17) _ Scope— 
Person who has ceased to be in Government 
employ. 

There is nothing in the definition of a “public 
c officer” in S. 2 (17) to justify the inference that it 
includes a person who was once in the employ of 
Government but is so no longer. (P 288c] 

S. R . Subramanian — for Petitioner. 

K. P. Iiamakrishna Aiijar — for Respondent. 

ORDER. — This revision petition raises the 
question whether notice under S. 80, Civil P. C., is 
necessary in a suit instituted against a person who 
was at the time of tfio cause of action a public 
officer and is sued in respect of his act as such 
public officer, but has ceased to ho a public officer, 
by the time the suit was instituted. The i>etitioner 
was an acting adhikari in which capacity ho at¬ 
tached the respondent’s land forarrearsof revenue. 
To raise the attachment, the respondent paid a sum 
of money. The present suit is to recover an amount 
alleged to be in the hands of the petitioner in 
d excess of the amount due towards revenue. There 
is no doubt that the petitioner at the time of the 
receipt of this money came within the definition of 
a public officer, and that fiis act in receiving the 
money from the plaintiff was ono which he pur¬ 
ported to do in his official capacity. If therefore he 
is to be made to refund an excess collection, the 
suit is one which would require notice under S. 80, 
Civil P. C., if the petitioner was at the time of the 
suit a public officer. It is however contended that 
under S. 80 notice is required of a suit against a 
person who was a public officer at the time of the 
official act which gave rise to the claim even though 
he is no longer a public officer when the suit is 
filed. No authority has been quoted for or against 
this contention; but I am of opinion that on the 
plain words of the section, the contention must 
fail. Granted that the section contemplates an act 
done by a public officer in bis official capacity as 
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forming the basis of a suit for which notice is 
required, one must remember that the opening 0 
words of the section are : “No suit shall be in- 

stituted against.a public officer" and to 

read those words as including a suit against a 
person who is not a public officer, but was a public 
officer at the time of the cause of action would be 
to extend the section beyond its apparent purport. 
The object of this section is to give time for a 
public officer threatened with a suit in respect of 
his official acts to take the orders of his superiors 
on the question whether the suit shall or shall not 
be defended and to get permission louse the services 
of the law officers of the Crown, if necessary. Such 
considerations would not ordinarily ariso in the 
case of a person who has ceased to be in the employ 
of the Government at the time of the suit. There 
is nothing in the definition of a 'public officer’ in 
S. 2 (17), Civil P. C., to justify the inference that 
it includes a person who was once in the employ of / 
Government but is so no longer. lain of opinion that 
the learned District Munsif was right in bolding 
that potice under S. 80 was not necessary in this 
ease. The revision petition is therefore dismissed 
with costs. 

C.R.K./K.S. Petition dismissed. 

C. P. C. _ ~ 

(a) (’40) Chita ley, S. 2 (17) Note "Public officer." 

(’ll) Mulla, Page 16 Note "Public officer." 

(b) (’10) Chilaley, S. 80 N. 5. 

(’41) Mulla, Page 305 Note “Notice to public 
officer — Act purporting to be done in official 
capacity.” 

(c) (’40) Chitaloy S. 2 (17) Note "Public officer" 

Pt. 4. 

(‘■11) Mulla. Page 16 Note “Public officer." 
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Horwill J. 

In rc Packirisami Pillai—Accused — 

A p pell a lit. 

Criminal Appeal No. 240 of 1941, Decided on 1st 
September 1941, against order of Court of Session, 
East Tanjore Division at Negnpatam, D/-8tb March 
1941. 

(a) Criminal P. C. (1898), S. 162—Statement 
to police under S. 162 is not substantive evi¬ 
dence— Use ol. 

A statement made by a witness to tfio polico 
under S. 102 is not substantive evidence at all and 
can be used only to contradict statements made 
during the trial. (|» 289c) 

(b) Criminal P. C. (1898), Ss. 172 and 174 — 
Case diary—Use of—Absence of statement from 
diary is not in itself evidence that statement 
was not made — Proper way to prove omission 
stated. 

Where the record made in the ease diary docs not 
purport to be either thorough or complete, the ab¬ 
sence of a statement in the case diary is not in itself 
evidence that such a statement was not made.-The 
proper way to prove an omission is to question tho 
police officer who wrote tho diary whether a parti¬ 
cular statement was made to him. Ho may bo able 
to say that it was not made to him bceauso lit* feels 
sure that if it had been made it would have found 
a place in the case diary. If be cannot say so, an 
omission cannot be proved by filing the ease diary. 

1 [V 289<i) 

r. T. Bangasivami Awjangar—tor Appellant. 

A. S. Sivakarninathan for Public Prosecutor — 

for the Crown. 
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JUDGMENT. — Accused 1 and 2 in the Court 
® of the Sessions Judge of East Tanjorewere charged 
under 8.804(1), Penal Code, with causing serious in¬ 
juries to the person of one Sivaswami Servai which 
led to his death. They were charged under S. 304 (1) 
and not under S. 302, Penal Code, because the evi¬ 
dence was thought to show that the deceased had 
given a blow to accused 1 which justified them in 
causing 6uch injury to the deceased as would be 
sufficient to prevent him from causing the necessary 
further injury. Accused 2 was acquitted because the 
learned Sessions Judgo thought that the circum¬ 
stances of the case made it probable that be was not 
present at the scene of the offence when the crime 
was committed. The appellant was sentenced to 
18 months* rigorous imprisonment. Accused 3 was 
charged with abetting the offence under S. 304 (1); 
but it was found that he had taken no part in tho 
attack on the deceased and had not instigated tho 
& appellants. So he too was acquitted. The occurrence 
is spoken to by many witnesses including P. \V. 4, 
the wife of the deceased P. W$. 5 to 8, who arc* per¬ 
sons distantly connected with the deceased and 
whose stories developed at ditlerent stages to such 
an extent that tho learned Sessions Judge thought 
it not safe to rely on their testimony. 

Tho learned Sessions Judgo came to the conclu¬ 
sion that the deceased stabbed accused 1 upon his 
eye with a penknife before accused 1 stubbed him; 
but there is no evidence on the record to show that 
the deceased used such a weapon, save that there 
was a cut on tho eyebrow which was li inches long 
and \ inch deep. This could have been caused by a 
sharp weapon; but the fact that it was surrounded 
by a highly contused area makes it more probable 
that tho injury was caused with a blunt weapon. 
The doctor who examined him (P. W. 2) says that 
it could have been caused by a blunt weapon. He 
adds that it could have been caused by a sharp 
weapon, but presumably in that case the contusion 
was caused by a separate blow. The circumstance 
on which the learned Sessions Judge seemg to base 
hie conclusion is a statement made by P. \V. 0 to 
tho police under S. 162, Criminal P. C., which was 
filed to contradict a statement of his in the Sessions 
Court. Such a statement is of course not substan¬ 
tive evidence at all and can be used only to contra¬ 
dict statements made during the trial. However, 
whether the injury was caused by a small knife or 
with a stick, matters little. The blow given by the 
deceased caused a reasonable apprehension that 
further injury waa possible; but the accused clearly 
exceeded his right of private defence of his person 
in causing such sev>ro injuries as ho did to the 
deceased. Tho sentence imposed by the learned Ses¬ 
sions Judge in a very lenient one. The conviction 
and sentence are therefore affirmed and the appeal 
dismissed. The learned Sessions Judge filed a num¬ 
ber of statements recorded in the case diary to 
provo omissions. Although in some extreme cases 
that might be permissible, it was certainly not pro¬ 
per in the present case. Tho record made in the 
case diury does not purport to bo either thorough 
or complete. The absence of a statement in tbecasc 
diary is not in itself evidonce tbut suchustatement 
was not made. The proper way to prove an omission 
is to question the police officer who wrote the diary 
whether a particular statement was made to him. 
He may be able to say that it was not made to him 
because he feels sure that if it bad been made it 
would have found a place in the ease diary. If be 
tannnot say to, an omission cannot be proved by 
^ling the case diary. 

C.R.K./G N. Appeal dismissed. 
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Cr. P. C-- 

(a) (*41) Chitaley, S. 162, N. 10 Tts. 18, 21. c 

(’ll) Mitra, Page 491, N. 502. 

(b) (’41) Chitaley, S. 172, N. 4 Pt. 7. 

(•41) Mitra, Page 553 N. 538. 
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Somayya J. 

N. M. V. Vellayappa Chettiar — 

Accused — Petitioner 
v. 

Alagappa Chettiar — 

Complainant — Respondent. 

Criminal Misc. Petn. No. 765 of 1911, Decided on 
4th July 1941, to qua^li order of attachment. 

Criminal P. C. (1898), Ss. 87 and 88—Condi¬ 
tion precedent to issue of proclamation under * 
S. 87 and attachment under S. 88 stated — 
Arrest warrant issued — Magistrate informed 
that accused had already left India — Issue of 
proclamation under S. 87 and attachment under 
S. 88 is without jurisdiction. 

Before a proclamation under S. 87 or an attach¬ 
ment under 8. 88 can be issued, it must be shown 
that the accused is absconding or concealing himself 
so that the warrant for his arrest cannot be executed. 
Where after the issue of the warrant the Magistrate 
is informed that tlie accused had already left India 
before the warrant was issued, the orders for attach¬ 
ment and proclamation are without jurisdiction 
inasmuch as since the accused could not have known 
of the warrant which was issued after be bad left 
India he cannot bo said (o be wilfully absconding 
knowing of the warrant. [P 289/i; P 290a] g 

N. Sivaraviakrishna Iyer — for Petitioner. 

A. S. Sivakaminathayi for Public Prosecutor — 

for the Crown. 

ORDER.—The Public Prosecutor showed me a 
copy of the Amin’s return on tho warrant which was 
issued for the arrest of accused 2. The return men¬ 
tions that the Amin was informed that accused 2 
had gone to Epoli. Epoh is in the Federated Malay 
States, and according to the affidavit filed on behalf 
of the petitioner he left India in March, and that is 
not contradicted by the complainant in the affidavit 
which he lias filed to-day before me. Wliat is said 
is that he originally preferred a complaint on 1st 
February 1941, that tlie Magistrate forwarded the 
same to the police for enquiry, that tho Court took 
it on file ultimately and that in the month of April, 
the complainant got information from the Magis¬ 
trate that lie had already issued notice to the h 
accused on the police report Tho complainant states 
further that on one day which is said by the peti¬ 
tioner's advocate to lie 31st May 1911, tho complaint 
was dismissed on the ground that the complainant 
was absent when called. A fresh complaint was filed 
on 2nd June 1941. and it is on this fresh complaint 
that the warrants of attachment and proclamation 
were issued on 20th June 1941. It is obvious that 
when the Magistrate was informed that the peti¬ 
tioner had already left India the orders for attaelu 
meat and proclamation are without jurisdiction, 
unless he was satisfied that the accused was wilfully 
absconding, knowing of the warrant. Ho could not 
havo known of the warrant which was issued after 
he had left India. When it was clear that the 
accused had left India in March, it could not pos¬ 
sibly be said that he absconded or that he is con¬ 
cealing himself so that the warrant cannot be 
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executed, which is a condition precedent under 
n S. 87, Criminal P. C., for the issue of a proclama¬ 
tion. It is also a condition precedent for the issue 
of attachment under S. 88. It was at first said that 
the petitioner was still in India and that he is 
concealing himself somewhere in India. If this is 
so, the action of the Magistrate would be perfectly 
justified. I asked the complainant whether he would 
state so in an affidavit, and I gave him an opportu¬ 
nity of stating it in an affidavit. In the affidavit 
filed by him he has not contradicted the statement 
made on behalf of the petitioner that he left India 
in March. Under these circumstances, I hold that 
the orders of proclamation and attachment are 
without jurisdiction nnd as such they are set aside. 

C.R.K./G.N. Orders set aside. 

Cr. P. C.— 

(’41) Chitaley, S. 87 N. 2 and N. 3 ; S. 88 N. 3. 
b (’41) Mitra, Page 142 N. 163 ; Page 143 N. 164 : 

Page 146 N. 169. 
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Horwill J. 

In re Swaminatha Ayyar — Petitioner. 

Criminal Rcvn. Case No. 338 of 1941 (Criminal 
Revn. Petn. No. 321 of 1941). Decided on 23rd Sep¬ 
tember 1941, to revise judgment of Joint Magistrate 
of Kumbakonam, D/- 18th December 1940. 

Madras General Sales Tax Act (9 of 1939), 
Ss. 15 and 5 — Word “wilfully” in S. 15 does 

not qualify words “fails to submit a return” _ 

Sale of hand-woven cloth — Licence necessary 
under rules under Act — Seller not taking out 
c licence—Subsequent exemption from taxation— 
Failure to submit return held rendered seller 
liable to fine. 

The word “wilfully” in S. 15 (a) governs only the 
words “submits an untrue return" and not the words 
“fails to submit a return.” Every person is supj'osed 
to know wlmt the law is and if he fails to act in 
accordance with the law, then he bus to suffer the 
consequences. [p 290/] 

A seller of hand.woven cloth was convicted under 
S. 15 in failing to submit a return ns required by the 
provisions of the Act nnd the rules made thereunder. 
Under the rules in force at the time when the seller 
was said to have committed the offence it was neces¬ 
sary for him to got n licence for selling even hand- 
woven articles. Subsequently, the Government had 
ordered that it was not necessary for persons selling 
f j only lmnd-woven material to obtain n licence : 

Held that ns the rules in force nt the time re¬ 
quired the seller to submit n return, he was guilty 
of the offence of which lie was charged. (P 290</] 

Held further that although the seller contravened 
the provisions of the law, it would have been un¬ 
necessary for him to have submitted a return if ho 
had taken out a licence; because he bad nothing to 
enter in the return. If lie lind taken out n licence, 
then S. 90, Penal Code, would have covered the 
offence nnd he would have been entitled to an nc- 
quittal; but ns lie did not take out a licence, he was 
bound to submit a return. [P 290;;] 

Held also that ns the seller was already in jos- 
scssion of a licence under the Snlo of Cloth Act of 
1937, all that was necessary for him to do was to 
take that licence to the assessing authority nnd get 
an endorsement on it but he failed to do that. 

[I* 290c] 


A. I. R. 

N. Rajagopala Aiyangar — for Petitioner. 

A. S. Sivakaminathan, for Public Prosecutor — * 

for the Crown. 

ORDER —The petitioner has been convicted by 
the Joint Magistrate of Kumbakonam of an offence 
punishable under S. 15, Sales Tax Act, in failing to 
submit a return as required by the provisions of the 
Act nnd the rules made thereunder, and he has been 
sentenced to a fine of Rs. 50. The petitioner deals 
in hand-woven cloth on which, according to S. 5 of 
the Act, lie is exempted from the taxation laid down 
in S. 3. Under the rules in force at the time when 
the petitioner is said to have committed this offence, 
it was however necessary for him to get a licence for 
selling even hand-woven articles. As he was already 
m possession of a licence under the Sale of Cloth Act 
of 1937, all that was necessary for him to do wag to 
take that licence to the assessing authority and get 
an endorsement on it. He failed to do so. Since that 
date the Government have ordered that it is not / 
necessary for persons selling only hand-woven mate¬ 
rial to obtain a licence. It is contended that S. 15 
docs not apply to the petitioner because the peti¬ 
tioner did not know what the rules under the Act 
were and his failure to submit a return was not wil¬ 
ful. Section 15 (a) runs as follows : 

“Any person who wilfully submits an untrue 
return or fails to submit a return as required by the 

provisions of this Act_shall .... be liablo to 

a fine ....** 

It is argued that the word 'wilfully* governs the 
second part of the sub-section as well as the first. If 
this were 60 , then very few persons could be made 
liable for failing to take out a license, because every 
person would naturally plead that he did not know 
what was written in the Act or in the rules. Every 
person is supposed to know what the law is; and if 
he fails to act in accordance with the law, then he 3 
has to suffer the consequences. A person might in¬ 
advertently send in a return which was not strictly 
correct; but he would not bo punished for that if 
the mistake was due to some error in arithmetic or 
some cause which did not amount to a 'wilful act* 
in contravention of the rules. As the rules in force 
at the time required the petitioner to submit a 
return (see B. 6), the petitioner was guilty of the 
offence of which lie was charged. Although the peti¬ 
tioner contravened the provisions of the law, it would 
have been unnecessary for him to have submitted a 
return if he hail taken out a licence; because ho lmd 
nothing to enter in the return. If he lmd taken out 
a licence, then I think S. 90, Penal Code, would 
have covered this offence and he would have been 
entitled to an acquittal; but as he did not take out a 
licence, lie was bound to submit a return. It has 
been pointed out that in the Tamil translation of the h 
Act it is said that a return need only be sent in if 
the annual turn-over exceeds Its. 20.000. As tbo 
annual turn-over of the petitioner is only Its. 11,000, 
it is argued that he was entitled to rely on tho Gov¬ 
ernment translation of the Act and that therefore ho 
committed no offence. There might have been some 
ground for the argument if the accused had put that 
forward in the lower Court; but the discovery of the 
Tamil translation seems to have been the act of his 
counsel rather than of the accused himself. The 
actual Act gives Its. 10,000 as the limit below which 
a return is unnecessary. As the offence of the peti¬ 
tioner was only a technical one nnd he would not 
have been liable for any taxation if ho had taken 
out a licence—which is not now necessary — I reduce 
the fine from Its. 50 to Us. 5. The excess fine paid 
will he refunded. 

C.R.K./G.N. 


Order accordingly. 
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Venkataramana Rao and Hokwill JJ. 

P. V. P. R. V. R. Veerappa Chettiar and 
another — Appellants 

v. 

V. AB. V. VB. Sivagami Aclii — 

Respondent. 

Appeal No. 14 of 1910 (converted into C. II. P. 
No. 1738 of 1941), Decided on 10th October 1911, 
against order of Sub-Judge, Devukottai, D/- IGth 
November 1939. 


(a) Madras Agriculturists Relief Act (4 of 
1938), S. 19—Appellate decree passed after Act 
cannot be scaled down under S. 19. 

According to the plain language of S. 19, it would 
b not apply to a decree passed after the commencement 
of the Act. Consequently, a decree of the appellate 
Court passed after the commencement of the Act 
whether in the first instance or in modification or 
reversal or even in confirmation of the decree of the 
original Court cannot be scaled down under S. 19 : 
Case law relied on. [P 291<j; P 292c] 


(b) Madras Agriculturists Relief Act (4 of 
1938), S. 19—Appellate decree passed after Act 
affirming decree of trial Court passed before 
Act—Appellate Court’s decree supersedes lower 
Court’s decree—Decree to be executed is decree 

of appellate Court and not of Court below _ 

Application under S. 19 should be made to 
appellate Court. 


The final decree in the appeal is the final decn 
in the suit, whether that be one confirming, varvir 
or reversing the decree of the Court of first instance 
and the decree to bo executed is the decree of tl 
uppellate Court and not the decree of the Cou 
below : 11 All. 267 (F.B.); 15 Mad. 170; 18 Ma< 
214 (F.13.); 32 All. 295 (P.C.) and 2G Mad. 91. Rc 
mi [P 293c 


L — —— 

Consequently, the words “Court which passed 
decree” in 8. 19 cannot, in the case of a decree 
the appellate Court, be said to mean the Court 
first instance but must be taken to mean the arm 
late Court. [ 1 > oyg 

When the decree of the trial Court passed befc 
the Act is afiirmcd in appeal after the Act cai 
into force no doubt before the appeal is decided 
application to the trial Court under 8. 19 is conn 
tent, but if before the application is dis|*oscd of, t 
decree is passed by the appellate Court, the latl 
decree becomes final and the application to the low 
d Court becomes mfructuous. Even if the debt h 
been scaled down before the appeal is decided, it 
U.c <1*. y of either party to bring the fact before 
nt the hearing of the appellate Court either bv w 
of appeal or otherwise so that the appellate Co. 
nugl.t pass the appropriate decree. To avoid anon, 
lies and multiplicity of proceedings.a party on-lit 
make the application to the appellate Court for t 
relief lie is entitled to under nu enactment whi 
came subsequent to the passing of the decree of t 
original Court and get the necessary relief m uccoi 
nneo with that enactment, before the appellate deer 
is passed, because once a decree is passed it is 1 
open to a Court to amend or review a decree exec 
onder Section 152 or O. 47, It. 1. Civil I*. C. T 
relief under the Madras Act cannot he brought und 
any of those sections. Therefore the party runs t 
risk of losing the benefit under the Act if he d<: 
not urge before the appellate Court the plea win 


the new enactment gives him or if he lias already 
obtained a decree in the first Court, lie fails to bring e 
it tf> its notice : 24 Mad. 1 (1\ C.), Re/.] ('39) 26 
A.I.R. 1939 Mad. 433. Disling. [1* 2936, c, d ] 

(c) Civil P. C. (1908), O. 41, R. 33 — Appel- 
late Court — Powers o» — New Act passed 
pending appeal — Appellate Court can pass 
decree in accordance with Act. 

The authority of an appellate Court is not limited 
to determining the question whether the original 
Court was right according to the law in force at the 
time of its judgment. It is entitled hi pass such a 
decree as would he in accordance with any Inter 
enactment which came into operation subsequent to 
such date : ('1,3) 5 A.I.R. 1918 Mad. 1299, Ret. on. 

(P 2936] 

V. Ramasuami Ayyar — for Appellants, 

T. M. Krishnastcami Ayyar and T. K. Sun- 
dararaman — for Respondent, / 


VENKATARAMANA RAO J. _ This civil 
miscellaneous appeal, which was later converted 
into a civil revision petition, arises out of un appli. 
cation filed under Sec. 19, Madras Agriculturists 
Relief Act, for scaling down a debt due by the peti¬ 
tioner in respect whereof a decree was passed on 18th 
September 1935 by the Sub-Court of Dcvnkottni and 
confirmed by the High Court on 28th February 
1939. Tbe learned Subordinate Judge dismissed the 
application on the ground that though the |>etition- 
ers are agriculturists within the meaning of the Act, 
they arc not entitled to the benefits thereunder be¬ 
cause they have been assessed to property or house 
tax within two years immediately preceding 1st 
October 1937 within the meaning of S. 3, cl. (c) of 
tbe Act. This view is challenged by the petitioners 
as unsound. But the learned counsel for the respon¬ 
dent deorcc-holder submits that the dismissal of the 
application could be sustained on the ground that 
the application under S. 19 was incompetent and the 
Subordinate Judge ofDevakottuh had no jurisdiction 
to grant any relief thereon. His contention is that 
Sec. 19 of the Act does not apply to decrees passed 
after the commencement of Madras Act, 4 of 1938 
namely, 22nd March 1938. and the appellate decree 
in this case was passed after the said date, that is 
on 28th February 1939, that the said decree has 
become final and that if the petitioners wanted any 
relief under the Act, they should have made the 
application to the appellate Court before the decree 
was passed by that Court. In support of this con¬ 
tention he relied on the recent decisions of this Court 
reported in (1940) 2 M.L.J. 202,‘ (1940) 2 M.L.J. 
473-and (1941) 1 M. L. J. C» Apart from autho- 
ritics, according to the plain language of S. L9_ it 
would not apply to a decree passed after the com- ^ 
mciiccment of the Act. In (1940) 2 M.L J. 2021 our 
learned brothers Wadsworth and I’ntiinjnli Sastri JJ. 
took this view with reference to a decree passed by 
a trial Court after the commencement of the Act. 

In that case the suit was brought on 3rd January 
1938 and a decree was pnssed on 18th April 193,8 
Between these dates the Act came into force that is' 
on 22nd March 1933. Though the written statement 
m that oa-;c was tiled on 30tli January 193 g ((„. 


1. (M0) 27 A. I. 11. 1910 Mad. 910 : 194 I c 7 VI • 

I.L H. (19101 M».l. 10*i : (1940) 2 M.L.j. !®; 
Kotuiyya v. \ enkiita|iunnavva 

2. (*40)27 A. I R. 1910 Mud 959 : 194 I C 757 • 

(1940) 2 M.L.J. 473, Kannabiran Pillai v. Go’vinda- 
fiann rilliu. 

3. CH) 28 A.I.R 1941 Mad. 373 : (1941) 1 M.L.J. 
0 . Itaiiiaswami Udayar v. Rainaimtha Chettiar. 
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learned Judges held that it was the obvious duty of 
a the petitioner to make an application to the Court 
before the passing of the decree claiming relief under 
tho Act and as lie lmd omitted to do bo, the decree 
must be deemed to have become final. The reason is 
thus stated by Patanjali Sastri J. at p. 204 : 

“All available pleas in answer to a claim should 
he made the subject of enquiry before the Court 
passes tho decree ... It may be laudable to rehabi¬ 
litate agriculturists by. a compulsory scaling down 
of their debts but it could bo no part of this object 
to condone and thereby encourage, their laches in 
(he conduct of legal proceedings. On tho other hand, 
having regard to tho expropriatory nature of the 
provisions, Courts should watch with jealous eye 
attempts to have the scope of the Act extended, 
under colour of interpretation, beyond what its terms 
expressly warrant. I am thereforo of opinion, read- 
irtg the Act as a'whole, that tho word ‘decree* in 
6 7, 8 and 9 must bo. taken to~ refer to decrees 

passed before the commencement of the Act.” 

This principle was extended by our learned bro¬ 
ther Wadsworth J. to a case where a trial Court 
dismissed the suit hut on appeal that decision was 
reversed by the appellate Court after the Act came 
into force: vide (1940) 2 M. L. J. 473.- He observed 
thus : 

“ At the time when the application was made, 
there was a good deal of difference of opinion on the 
question whether a decree passed after tho Act came 
into force could be sealed down. That doubt 1ms, 

I hope, been finally set at rest by our decision re¬ 
lated in (1940) 2 M.L.J. 202.* In the light of that 
decision, it must be held that tho application to the 
lower Court to scale down tho appellate Court's 
decree under S. 19 was not the proper procedure. M 

In (1941) I M. L. J. tho above principle was 
c extended also to a case where a decree of tho trial 
Court was modified in appeal after the passing of 
tho Act. That was a decision of a Ilench and the 
learned Judges Wadsworth and Patanjali Sastri re- 
marked thus : 

“ Wo have held that S. 19, Madras Act 4 of 
1938, has no application to decrees passed after the 
Act camo into force, ono reason being that any 
person who has a contention to urge which will 
affect such a decree must urge it in the pending 
proceedings ami if he does not urgo it ho must be 
taken to have waived it. We see no reason to apply 
a different principle to proceedings in appeal o/ 
which the affected party lias had notice.** 

In C. It. P. No. 160 1 of 1939 tho question again 
camo up with reference to a decreo passed by tho 
District Munsif before tho commencement of tlie Act 
which was confirmed by tho Subordinate Judgo 
d beforo tho commencement of tho Act and which 
decreo was again confirmed by the High Court in 
Boeond apical after tho commencement of tho Act. 
tho .appcllato decree was passed by our learned 
brothers Ruin and Lakblnjmna Ruo JJ. Wlion the 
Civil Revision Petition came up for hearing in the 
first instance beforo Wadsworth J. ho referred it to 
a Bench on the ground that there was a reservation 
in tho judgment of. tho appellate Court that the 
judgment-debtor might avail himself of the provi¬ 
sions of tho Agriculturists Relief Act. though the 
decreo did not contain any reservation in that bo. 
half. Iu tho courso of the' reference Wadsworth J. 
expressed tho view that flic principle laid down in 
tho above cases should bo applied even to a case 
where a decreo lina been confirmed bv tho nppollato 
Court. Ho observed thus : ” I do not think tlmt it 
makes any difference, whether tho decreo is a re¬ 
versing one or an affirming one.” When (lie matter 
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came up before tho Bench, Burn and Lakslinmna 
Rao JJ. they allowed the civil revision petition e 
observing thus : 

Decrees passed after the commencement of 
Madras Act 4 of 1938 cannot be amended under 
fc. 19 of that Act: vide (1940) 2 M. L. J. 202J The 
order of the learned District Munsif is therefore 
wholly without jurisdiction.” 

It is thus clear that whether the decree of the 
appellate Court was passed in tho first instance or 
in modification or reversal or confirmation of the 
decree of the original Court, nevertheless it would be 
a decree passed after the commencement of the Act 
and cannot be amended tinder S. 19 of tho Act. If 
we may say so with respect, wo entirely agree with 
this view as it follows from tho plain language of the 
scctiou. But Mr. Raiuoswami lyor would contend 
that though this view may be correct in so far as a 
decree was passed in the first instance by tho appol- 
lato Court or tho original Court’s decree was modi- / 
fied or roversed by it, it would not apply to a case 
where tho appellate Court merely confirms the 
original Court s decree; in the latter case according 
to him it would only leave the decree of tho originul 
Court standing and the only decree to bo executed. 

He further contends that in view of the interpreta¬ 
tion placed by Madhavan Nair J. in I.L.R. (1939) 
Mad. 520*on the language “a Court which passed 
n decree*’ in S. 19 ns meaning even in the case of n 
decreo of tho appellnto Court tho Court of first 
instance, the application to the Sub-Court in this 
caso was competent. lie also contends that, when 
the Act camo into force, his client had a right to 
apply to the Sub-Court under S. 19 of tho Act, that 
lie was not obliged to make an application to tho 
appellate Court, that the debt could have been scaled 
down by tho original Court before tho appeal was 
decided and thereforo tho said right could not be ^ 
lost by reason of the confirmation of the decreo in 
appeal. Tho question is whether tlieso contentions 
are tenable. Our Court has throughout followed tho 
view taken by Sir John Edge in 11 All. 207 6 : 

“In my opinion tho effect of »S. 579 of the Code 
(18b2) (corresponding to O. 41, R. 33, Civil I\ C., 
1908) is to cuuso tho decree of the appellate Court 
to supersede the decreo of tho Court below even 
when the decree of the appellate Court is one which 
merely affirms that decree and does not reverse it or 
modify it. In my opinion tho only decreo that can 
bo amended is the decree to bo executed, and the 
decree to be executed is the decreo of the appellate 
Court and not the decree of tho Court below.” 


It is this view that was followed in 13 Mad. 170® 
and later affirmed by tho Pull Bench in 18 Mad. 
214, 7 which has since been followed. I may j>oint 
out that this view was later approved by the Privy 
Council: i \dc*Vl All 295. y As Rbashyam Ayyangur /. 
explained in 26 Mad 91° : 

“\\ lien an appeal is preferred from a decree of a 


4. ('39) 26 A I R. 1939 Mad. 483 : 183 I. C. 596 : 
I-L.R (1939) Mad. 520 : (1939) 1 M. D. J. 329, 
Gangarnju v. Raniavva. 

5. ( 89) 11 All. 267 (F.U.), Muhammad Sulaiman 
Khan v. Muhammad Ynrklmn. 

6 . (’92) 15 Mad. 170 : 2 M. L. J. 23, Manavikrama 
v. Unninppan. 

7. r 95) Is Mad. 211 : 5 M. L. J. 39 (P. 13.), Picliu 
Iyengar v. Sesha Ivongur. 

8 . ( 10) 32 All. 295 : 6 I C. 069 : 37 I. A. 70 : 7 
A. \s J. 507 (P. C ), Rrij Narain v. Tejbal Bikraxn 
Bahadur. 

9. (*03)26 Mtul. 9!, Kristniuiinclmiiar v. Mangam- 
mal. 
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Court of first instance, the suit is continued iu tho 
** Court of appeal and re-beard either in whole or in 
part,according as the whole suit is litigated again in 
the Court of appeal or only a part of it. The final 
decree in the appeal will thus be the final decree in 
tho suit, whether that be one confirming, varying or 
reversing the decree of the Court of first instance.'* 
Tho contention that tho decree of tho original 
Court when it is confirmed in appeal is still tho 
decree to bo executed is thus opposed to principle. 
In regard to the argument based on the decisions in 
I.L.It. (1939) Mod. 520* and tho decisions which fol¬ 
lowed it, they are distinguishable because the decrees 
passed by the appellate Court in those eases were 
before the pacing of the Act. We therefore think it 
unnecessary to go into tho correctness of the said de¬ 
cisions which waa canvassed during the course of tho 
argument. We shall now deal with the contention 
raised by Mr. Ramoswami Ivor that his client is not 
^ obliged to make an application to the nppellatcCourt. 
It is no doubt true that before the appeal is decided 
an application to the trial Court under S. 10 is com¬ 
petent, but if before tho application is disposed of, 
the decree is passed by the appellate Court, the latter 
decree becomes final and tho application to the lower 
Court becomes infruetnous. Even if the debt has 
been scaled down before the appeal is decided, it is 
the duty of either party to bring the fact before or at 
the hearing of the appellate Court either by way 
of appeal or otherwise so that the appellate Court 
might pass the appropriate decree. As pointed out in 
*10 Mad 818 10 at page 822, the authority of an appel¬ 
late Court is not limited to determining the question 
whether the original Court was right according to 
the law in force at the time of its judgment. It is 
entitled to pass such a decree as would be in accord¬ 
ance with any later enactment which came into 
c operation subsequent to such date. To avoid anoma¬ 
lies and multiplicity of proceedings a party ought to 
make the application to the appellate Court for the 
relief he is entitled to under an enactment which 
came subsequent to the passing of the decree of the 
original Court and get the necessary relief in accord 
unce with that enactment. The pendency of tho 
appeal suspends the finality of the decree of the ori¬ 
ginal Court and before a final decree is parsed by it, 
nil the relief which a party is entitled to and which 
would have been given by the original Court had the 
later enactment been in existence on the date on 
which it passes! the decree should be urged beforo 
the appellate decree is passed, because once a decree 
is passed as pointed out by the Privy Council in 
24 Mad. I 11 at page 10, it is not open to a Court to 
amend or review a decree except under S. 152 or 
j O. 47, It. 1, Civil P. C. And the relief under the Act 
cannot be brought under uny of those sections. There, 
fore the party runs the ri. k of losing the benefit 
under the Act if he docs not urge before the appel¬ 
late Court the plea which the new enactment gives 
him oi if he bus already obtained a decree in the 
liirt Comt, he fails to bring it to its notice. 

We aro of opinion that the application to tho 
lower Court was incompetent and on this ground the 
dismissal of the application was proper. In this view, 
we think it unnecessary logo into the correctness of 
the other questions laised and considered by the 
learned Snliordinatc Judge. In the result the civil 
revision petition fails and is dismissed, but as the 

10. (*18) 5 A I.R. 1918 Mad. 1299: 118 I.C. 223 : 10 
Mad. 818, Muthuswarni Iyer v. Kalyani Animal. 

11. (’01) 24 Mad. 1 : 27 I. A. 197 : 7 Sar. G78 : 10 
M.L.J 221 (P.C.), Kotagiri Vcnkatn-ubbairma Run 

Yellanki Venkata Roma Run. 


respondent did not raise any objection to the main, 
taxability of tho application in the lower Court, we 6 
direct each party to bear his own costs both here and 
in tho Court below. 

C.R.K./O.N. Application dismissed . 

C. p. c._ 

(b) l' 10} Cbitulcy, S. 3S, N. 5 Tl. 1; 0. 41 R. 35, 

N. 4 Pt. 1. 

('41) Mulla, Page 157, Pt. (x). 

(c) (’10| Chitaley, O. 41 R. 33, N. 4 Pt. 2. 

('ll) Mulla, Page 1202 Pt. (j). 

A. 1. R. (29) 1942 Madras 293 

IIorwill J. 

In re Chillara Scshamma — Petitioner. 

Criminal Revn. Case No. 30G and Pctn. No. 290 
of 1911, Decided on 5th August 1941, to revise / 
judgment of Sub Divisional Magistrate, Kavali, iq 
C. A. No. 24 of 1940. 

(a) Madras District Municipalities Act (5 of 
1920), Ss. 249 and 313 — Whether place ot sale 
is coffee-house—Test—Building with consider¬ 
able accommodation - Regular meals served— 
All paraphernalia of coflee-house lound in 
building —Building is coffee house. 

It must be a question of fact to be decided in each 
case whether the circumstances under which tho 
coffee is sold will indicate that the place of sale was 
a coflee-house or not. A poison may, for example, 
sell cups of coffee from a phial having no seating 
accommodation under circumstances which may indi¬ 
cate that the phial could not bo called acollee-house. 
Where all the usual paraphernalia of a coffee-houso 
is found in a person's building in which there is j 
considerable accommodation and regular meals are J 
served, the building must bo regarded as a coffee¬ 
house : 51 M.L.J. (S.N.) 96, Itcf. [P 294a] 

(b) Madras District Municipalities Act (5 of 
1920), Ss. 249 and 313 — Building licensed as 
meals hotel — Whether coffee also can be sold 
without further license (Qiuzre). 

Whether a poison who is licensed to use a build¬ 
ing as a meals hotel is entitled to sell cotTee also 
without a further licence in the same building. 

IP 294a] 

S. SurtjapraKatam — for Petitioner. 

Public Prosecutor — for the Crown. 

ORDER. — The petitioner has been convicted 
lor not taking out a licence for a coffee-house and 
that convict ion lias been upheld on appeal, bho has 
been fined Rs. 5 and been ordered to pay the licence ^ 
fee of Rs. G. This revision case was admitted by uiy.* 
learned brother Lakshinaim Rao J. because at the time 
when this petition came up for admission he was 
shown a short-notes report of a decision by Coutt*-- 
Trotter C. J. and Srinivasa Ayyangar J. inCri li. C\ 

No. 55G of 1926 rejiorted at p. 90, short notes of 51. 
M.L.J. I called for the judgment in question. It is :t 
very short one, und it is not very clear from the 
judgment why it was held that the petitioner in that 
ease was not conducting a coffee hotel. However, in' 
Criminal Revision Case No. 557 of 1926, which Was 
heard with it and in which the facts were very 
similar, it was held that there was no ground for 
holding that the Magistrate was wrong in coming to 
the conclusion tlmt the jKrtitioncr in that cuso did 
keep a coflee-house. The distinction would seem to 
he in the formality or informality under which tho 
coffee or tea was sold. It must bo a question of fact 
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to bo decilcl in each case whether the circumstances 
under which the coffee is sold will indicate that the 
place of sale was a coffoe-house or not. A person 
may for example, sell cups of coffee from a phial 
having no seating accommodation under circumstances 
which may indicate that the phial could not be called 
a coffee-house. In the present case, it is not denied 
that all the usual paraphernalia of a coffee house 
was found in the petitioner’s building. There was 
considerable accommodation and regular meals wero 
served. 

It has been argued, rather as an afterthought, 
I think, that since the petitioner was licenced to use 
the same building as what is described as a meals 
hotel, 6he must be entitled to sell coffee also without 
a further licence. The learned Public Prosecutor 
thinks that if coffee were served with full meals she 
might not require a licence, but that if she sells 
coffee with lighter refreshments, then she would 
0 require a licence. It is rather difficult to draw a dis¬ 
tinction of this kind; but as the matter comes hero 
only in revision, I do not think it necessary for me 
to express any opinion on this question which was 
not raised in tiic lower Court. I am not prepared to 
interfere on that ground. The petition is accordingly 
dismissed. 

C.R.K./G.N. Petition dismissed. 


A. I. R. (29) 1942 Madras 294 

Leacii C. J. and Happell J. 

It. M. P . B. M. til. Subramanian Chet - 
tiar by his Power of Attorney agent 
-If. S. Bamanathan Chettiar — 

Petitioner 


c v. 

Official Receiver f West Tanjore — 

Bespondent. 

Civil Rcvn. Pctn. No. 977 of 1938, Decided on 
27th November 19-10, to revise order of Di&t. Court. 
West Tanjore, I)/- 14th April 1938. 

(a) Provincial Insolvency Act (1920), S. 53- 
Transfer not in good faith — S. 53 applies even 
if insolvent had no intention to defeat creditors. 

Under S. 53 there must bo both good faith and 
valuable consideration. If there is want of good faith 
the fact that valuable consideration hits passed will 
not save the transaction. If lack of good faith is 
proved it is sufficient to enable the Court to pass the 
order annulling the transaction. The fact that tlio 
insolvent and his fellow conspirators may not have 
, had in mind that the transaction would operato to 
defeat his creditors and acted merely with the object 
of putting the property beyond the reach of the 
insolvent’s son does not make the transaction anv 
the less a fraud on the creditors. What the Court 
has to consider is whether the transaction comes 
within the four cornel's of S. 53, and if it docs, the 
Court has the power to set it aside. [P 295a,6) 

(b) Provincial Insolvency Act (19201, S. 53_ 

Setting aside transaction on application of 
Official Receiver—Effect. 

In setting aside a transaction on the application 
of tlie Official Receiver, tlio Court is placing the 
property at the disposal of the Official Receiver for 
the benefit of the creditors. [P 295c] 

(c) Provincial Insolvency Act (1920), S. 75— 
New point — Point raised in trial Court and in 
memorandum of appeal but dropped in appellate 
Court Such point affecting person not party to 


revision petition cannot be allowed to be raised 
in revision. 6 

In a proper case the High Court may allow a 
point of law not taken below* to be raised under 
S. 75; but where the petitioner in a revision before 
the High Court has raised a certain point in the 
trial Court and in the memorandum of appeal but 
has dropped it in the appellate Court, and such a 
point affects his minor sou who is not a party to the 
petition, the High Court will not allow such point 
to be raised, more especially where the petitioner 
has been a party to a conspiracy to defraud his son. 

„ _ , [P 295c,d] 

T . A. Sundararaman — for Petitioner. 

A.Swaminatha Aiyar and S. Thyagaraja Aiyar 

— for Respondent. 

LEACH C. J. — This application arises out of 
insolvency proceedings in the Court of the Subordinate 
Judge of Tanjore. On 27th October 1931, V. Ry. s 
Badranandaji alias Vasudeva Sahib, was adjudicated 
an insolvent on his own petition, which had been 
filed.on 11th March 1930 The insolvent is a son of 
an illegitimate son of the late Rajah of Tanjore 
and as the result of the 6uit which came up on 
appeal to this Court in 48 Mad. I 1 and eventually 
went to the Privy Council, ho became entitled to a 
considerable share in what is known as the Tanjore 
Palace Estate So far as the insolvent is concerned, 
his share was finally decided by the judgment of this 
Court, which was delivered on 21st January 1924. 
According to the District Judge of West Tanjoro 
whose order is tlie subject-matter of this application 
for revision the insolvent is a man of depraved 
tastes and has merely led a life of pleasure. It has 
been established in the present proceedings that 
in 1928, lie was living with a mistress named 
Ammnnna. Amnmnna had a daughter, who was the n 
mistress of the petitioner, a Nattukottai Chettiar. 

On 12th March 1928, the insolvent conveyed tlio 
whole of his interest in tlio Palace Estato to tlio 
petitioner. By the same deed ho purported to convey 
to the petitioner the interest of his s'on, who is a 
minor. This transfer took place within two years of 
the petition for adjudication. Respondent 1, who is 
the Official Receiver, applied to the Subordinate 
Judge of Tanjoro for an order setting aside tho 
transaction under the provisions of S. 53, Provincial 
Insolvency Act. The application was allowed and on 
appeal to tho District Judge the Subordinate Judge's 
decision was confirmed. It has been found that tho 
transfer of the insolvent's interest in the Pnlnco 
Estate to tho petitioner was the result of a conspiracy 
between tho insolvent his mistress and the petitioner 
to defeat the insolvent's son for the benefit of tho 
insolvent's mistress, and the petition falls to he . 
dealt with on that basis. The Subordinate Judge 6ct 4 
aside the transaction of 12th March 1928 in its 
entirety and his order was in no way limited by tho 
District Judge The petitioner has asked this Court 
to set aside tho District Judge's order under tho 
rovisional powers conferred upon the Court by S. 75, 
Provincial Insolvency Act. 

The petitioner has raised three contentions. In 
tho first place he says that, although the transac¬ 
tion was mala fide so far as the son was concerned, 
that docs not make it void as against the creditors 
and that tho parties had no intention of defeating 
the creditors. In these circumstances it is said that 
an application will not lie under S. 53, Provincial 
Insolvency Act. In tho second place the petitioner 
says that assuming the transaction tails within b. 53 

1. (’25) 12 A I R. 1925 Mad. -197 : 93 I.C. 705 : 48 
Mad. 1, Maharaja of Kolhapur v. Sundamm Ayyar, 
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it can only be set aside when the annulment will 
a bring relief to the creditors. The third contention is 
that the Court has no power to set aside the transac¬ 
tion so far as it concerns the minor's share in the 
property. The first contention is really answered by 
the reading of S. 63. That section says that any trans¬ 
fer of property, not being a transfer made before 
and in consideration of marriage, or made in favour 
of a purchaser or incumbrancer in good faith and 
for valuable consideration, shall, if the transferor is 
adjudged insolvent on a petition presented within 
two years after the date of the transfer, he voidable 
as against the receiver and may he annulled by the 
Court. Therefore, there must be both good faith, 
and valuable consideration If thoro is want of good 
faith, the fact that valuable consideration has passed 
will not save tho transaction. The lack of good faith 
lias been proved and this was sufficient to enable the 
Court to pass the order annulling the transaction, 
b It may be mentioned, however, that only part of 
the consideration passed. The fact that the insolvent 
and his fellow conspirators may not have had in 
mind that the transaction would operate to defeat 
his creditors and acted merely with the object of 
putting the property beyond the reach of tho son for 
the benefit of Ins father’s mistress does not make 
tho transaction any the less a fraud on the creditors. 
The insolvent admittedly owed large sums of money 
and was unable to pay his debts. In transferring 
tho property he was defeating his creditors. But 
what the Court has to consider is whether the 
transaction conies within the four corners of S. 53, 
und if it does the Court has the power to set it aside. 

There is no substance in the second contention 


c 


d 


and it was not pressed below. The transaction is 
clearly one which can be set aside under 8 . 53 and 
in setting it aside the Court is giving relief to tho 
insolvent’s creditors. The Court is placing the pro¬ 
perty at the disposal of the Official Receiver for the 
benefit of the creditors. We are not prepared to 
allow the petitioner to raise the third contention. It 
was mentioned in the petitioner's affidavit iu the 
trial Court and in the memorandum of appeal to the 
District Court, but it is obvious that it was dropped 
in the Courts below because their judgments are 
bilent on the question. The minor has not been a 
j»arty to tins petition and as the point was not taken 
below wc cannot allow the petitioner to ask that the 
position should be altered to the minor’s disadvantage 
in hia absence. In a proper case the Court may 
allow a point of law not taken below to be raised 
under S. 75, Provincial Insolvency Act, but this is 
not a case in which wc consider the discretion should 
1*) exercised iu favour of the petitioner. He has been 
a party to a conspiracy to defraud the insolvent’s 
b'>n and as he did not press this point either before 
the Subordinate Judge or the District Judge he will 
not be allowed to take it here in an application for 
revision. The result is that the petition fails and 
will he dismissed with costs in favour of the Official 
Receiver. 


C.It.K./K.S. 


Petition dismissed . 
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King and Lakshmana Rao J.J. 

In re Ammu Pujary — Appellant. 

Criminal Appeal No. -133 of 1011, Decided on 1st 
October 1041, against order of Court of Session, 
South Kunura Division, in C. C. No. 19 of 1941. 

(a) Penal Code (1860), S. 97 — Accused while 
apprehending further violence from his assail¬ 
ant committing violence upon him — Right of 
sclf-dclcncc is established. 


When an accused person commits an act of 
violence upon another person in circumstances ^ 
which prove that he is apprehending further 
violence from that person, nothing further need be 
proved to establish that the accused is acting in the 
exercise of his right of self-defence When circum¬ 
stances show that unmistakably, it is wrong* to 
throw 14,011 the accused the burden of proving that 
he had in fact consciously exercised his right of self- 
defence when lie used his knife. Of course situa¬ 
tions may arise in which in spite of the fact that 
some violence is being used against an offender, ho 
regards that violence as negligible and acts with the 
deliberate intention of killing, and without any in¬ 
tention at all of defending himself. [P295/i; P29Ga] 

(b) Penal Code (1860), S. 97 — Murder — 
Onus is on accused to show circumstances 
justifying his causing death. 

In the case of a charge of murder it is for the # 
accused to make out that circumstances existed J 
which would justify his causing the death of the 
deceased. [P 29G6] 

Public Prosecutor — for the Crown. 

KING J. — The appellant has appealed from 
jail against his conviction by the learned Sessions 
Judge of South Canara on two charges, one for the 
murder of the deceased Giriappa and secondly, for 
causing hurt by a dangerous weapon to P. W. 3. 
The learned Judge in convicting the appellant of 
murder has held that he did not kill Giriappa in 
exercising the right of private defence. It seems to 
us that the learned Judge's reasoning in regard to 
this part of the case is open to much criticism. Tho 
learned Judge concedes in para. 11 of his judgment 
that according to the case for the prosecution itself, 
facts were established which gave the appellant tho 
right of private defence. The facts were that the 3 
deceased had struck him with a stick and was pre¬ 
pared to strike him. a second time and the learned 
Judge held that there were grounds for his appre¬ 
hending that he would be hurt. But in paras. 11 
and 12, the learned Judge unduly stresses the pro¬ 
position that the appellant must prove that he bona 
fide believed that he was about to be killed or to 
suffer grievous hurt before ho can plead the right 
of private defence at all. This mistaken view is re¬ 
peated at the conclusion of para. 13 ; and in 
para. 15 the learned Judge in analysing the situa¬ 
tion does so. so subtly as to require the appellant to 
prove that he had what he calls tho “problem” of 
self-defence before his mind and that with that 
"problem” in view, he deliberately took the action 
he did in order to save his life. By this kind of 
reasoning the learned Judge has of course excluded 
any possibility of consideration of a plea that the h 
appellant was justified in defending himself but had 
exceeded his right of self defence and therefore his 
offence might he reduced from the offence of mur¬ 
der to that of culpable homicide not amounting to 
murder. Wc desire to make it clear that, when an 
accused person commits an act of violence upon 
another person in circumstances which prove that 
he is apprehending further violence from that per¬ 
son, nothing further need be proved to establish 
that the licensed is acting in the exercise of his 
right of self defence. Circumstances themselves 
fohow that unmistakably, and the learned Judge is 
wrong in throwing upon the accused the burden of 
proving that he had in fa-t consciously exercised his 
right of self-defence when he used his knife. Of 
course situations are conceivable in which, in spite of 
tho fact that some violence is being used against an 
offender, lie regards that violence as negligible and 
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. acts with the deliberate intention of killing, and 
a without any intention at all of defending himself. 
Bnt these circumstances have not been made out in 
the present case. It is clear from the evidence that 
physically speaking the deceased was a more robust 
man than tho appellant. It is clear that he used a 
lairly stout stick in order to beat him and threaten 
him. One can only therefore make the natural pre¬ 
sumption that, when the appellant took out his 
knife and stabbed the deceased, ho was doing so in 
order to prevent his receiving any further injuries 
himself. 

The question then arises whether the appellant 
was so far justified in his action as to be entitled to 
an acquittal or whether his offence amounts to 
culpable homicide not amounting to murder. We are 
unablo to hold that the appellant hns mode out any 
facts sufficient to show that he was justified in cans 
iug death. His case was that ho received blows 
° upon the head but none of the prosecution witnesses 
admits any such fact. They speak of the one blow 
delivered by the deceased as falling upon the appel¬ 
lant s person or body. The appellant was medically 
examined on 15th January which was nine days 
after the offence and there were no marks of any 
injuries then found upon him. It seems clear from 
that fact that no serious blow can have been inflict¬ 
ed upon him by the deceased. It is of course for the 
appellant to make out that circumstances existed 
which would justify his causing the death of the 
deceased. This, in our opinion, he hns quite failed 
to make out. On the other hand, ns we have already 
P°inted out, the circumstances which are held to 
havo been proved by the learned Judge himself 
according to tho evidence for t lie prosecution show 
beyond doubt that in using his knife the appellant 
must havo been noting in the exercise of his right 
0 of self defence, and must have exceeded that right be- 
cause all that he could reasonably havo apprehend¬ 
ed was tho infliction upon himself of simple hurt. 
In these circumstances we set aside the conviction 
for murder and convict the nppcllnnt instead of 
culpable homicide not amounting to minder, and 
for this offence sentence him to rigorous imprison¬ 
ment for five years. Tho conviction and sentence 
under S. 824, I’enal Code, are confirmed and we 
order that tho sentences shall run concurrently. 

C.R.K./O.N._ Order accordingly. 


A. I. R, 


Penal Code — 

(a) (’30) Ratanlal, Page 206, Note "Defence of 
person” 

(*3«) Gour, Pago 363 Tfs. 4 and 7. 

(b) (’36) Ratanlal, Pago 210 Pt. 2. 

(’36; Gour, Page 1002 Pt. 3. 
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Wadsworth and Patanjali Sastri JJ. 

Minor Nagarajan represented by his 
adoptive mother and guardian India 
Iiai Animal — Decree-holder — 

Petitioner 

v. 

P. T. Krishna Aiyar alias Krishna llao 
and another — llespondcnts. 

Civil Miso Petn. No. 403 of 1939 (converted into 

jy. } ctn - , N ’°- P r > of 1941). Decided on 3rd 

April 1J41, to revise tho order of Suh-Judge Tri 
Chmopoly, D/- 20th February 1039. 


1038! Af ricu UurIsts Relief Act (4 of 

1 23 — No appeal lies from order on & 

application under. 

No appeal lies from an order allowing an appli- 
cat.on under S. 23, but the appeal may be treated 
as a revision. [p 290 ;,] 

^ adr f s Agriculturists Relief Act (4 of 
S. 23—Properties sold in execution of 
mortgage decree—Mortgagor selling equity of 
redemption pending mortgage suit cannot be 
said to have interest in property within S. 23. 

Where a mortgagor sells the equity of redemption 
pending the suit on the mortgage and the properties 
are sold in execution of tho mortgage decree, the 
mortgagor cannot be said to possess an interest in 
the property sufficient to satisfy cl (1) of S. 23. The 
most that the mortgagor could get by redeeming fbo 
mortgage would be a right to tho return of the mort¬ 
gage deed with an endorsement of discharge and the f 
delivery of the title deeds of tho land which he 
would then have to hold as a trustee for his vendee. 

' [P 297a, c] 

[ c \ Madras Agriculturists Reliei Act (4 of 
1938), S. 23 — Agriculturist debtor must own 
interest at time of sale. 

'I be clause "where in execution of any decree any 
immovable property in which nu agriculturist hud 
nn interest has been sold” contemplates the exist- 
cnee of an interest owned by an agriculturist at (lie 
time of the sale: C.M.A. Nos. 255 and 258 of 1930 

FolL (P 297a j 

19381 Agriculturists Relief Act (4 of 

iyj8), i>. 3 (u) — Usufructuary mortgagee of 
agricultural land. 

* ill . . mortgagee of agricultural loud 

won la prima facie bo nn agriculturist unless dis. t> 
qualified under one of the provisos to S. 3 (ii). 

fP 297d] 

(e) Practice—Revision—Contention of peti¬ 
tioner upheld by lower Court but rejected by 
High Court—Petitioner should be given oppor¬ 
tunity to establish subsidiary contention which 
he would have raised in lower Court had it 
rejected his contention. 

Where the applicant hns succeeded in the lower 
Court on the basis of his general contention but that 
contention lias been negatived bv the Hi-di Court 
it is not proper for the High Court to refuse to the 
applicant nn opportunity to establish a subsidiary 
contention ujioii which ho could have fallen back in 
the lower Court had the lower Court rejected bis 
mmn contention. jp 097 ^] 

K, 1 . Sesha Ayyangar — for Petitioner. 

T. A. Sundararaman — for Respondents. 

WADSWORTH J. — This appeal is preferred 
against an order allowing an application under S. 23 
of Madras Act, I of 1938. No appeal lies but 11 peti¬ 
tion has been filed to eomert the appeal into a civil 
revision petition. Wo have allowed that petition 
subject to payment of the deficient court-fee and 
have treated the appeal as a civil revision petition. 

Ihe decree which gave rise to the sale was passed in 
a suit on a simple mortgage dated l7th May 1928. 

The suit was tiled in 193-1. While the suit was 
pending the mortgagor sold the equity of redemption 
to defendant 8 and the sale deed recites that the sale 
was subject to a usufructuary mortgage in favour 
of defendant (5. Tho preliminary decree was passed 
on 7th March 1935. Subsequently, there was a final 
decree and certain itein9 were sold beforo Act i of 
1938 was operative. On 17th November 1937, the 
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decree-holder brought to sale items 4 and 5 and 
0 purchased them himself. On 20th June 1938, that 
is to say, within the period allowed under S. 23 ot 
the Act, the mortgagor applied under S. 23 to sot 
nsido the sale of these items. Tlio learned Subordi¬ 
nate Judge held that the mortgagor being an agri¬ 
culturist by reason of the ownership of other lands, 
had an interest in the land sold and was entitled to 
apply on the basis that S. 23 does not require that 
the applicant must have lmd an interest in the land 
sold either on 1st October 1937, or thereafter. This 
view of the law requires mollification in the light of 
our decision in C. M. A. Nos. 255 and 258 of 1939. In 
the judgment in that case, wo observed that theclanse 
“where in execution of any decree any immovable 
property in which an agriculturist had an interest 
has been sold" contemplates the existence of an 
interest owned by an agriculturist at the time of the 
sale. We also held that it was not necessary that 
b the judgment-debtor who applied to the Court on the 
basis that he was an agriculturist entitled to the 
benefits of the Act should be the same agriculturist 
ns the person who had an interest at the time of the 
Gale. It follows from this decision that the basis of 
tho decision of the learned Subordinate Judge is to 
some extent incorrect. 


The respondent here, the mortgagor, has sought 
to support the decision on two dificient grounds; 
firstly, lie lias contended that since the mortgagor as 
u judgment.debtor has a right to redeem the mort¬ 
gage, this right of redemption, subsisting on the date 
of the court auction sale, is an interest in the 
property sold We cannot accept this contention. 
Whatever may be the position in the case of a decree 
on a usufructuary mortgage or a mortgage by condi¬ 
tional sale, on the facts of the present case, the most 
that the mortgagor amid get by redeeming the moil. 
c gage would bo a right to the return of the mortgage 
deed with an endorsement of discharge and the deli¬ 
very of the title deeds of the land, which he would 
then have to hold ns a trustee for his vendee. We 
cannot accept the contention that such a right con¬ 
notes an interest in the property sufficient to satisfy 
cl. ( 1 ) in 8 . 23 of Act 4 of 1938. The case in 40 
M.L J. 4971 which has been cited l>v the respondent 
has no bearing on the present facts.' 


The second contention is that, granting that there 
must be an agriculturist with an interest in the pro¬ 
perty sold at the time of the sale, defendant 0 is 
such a person. It appears from the judgment of the 
learned Subordinate Judge that the sale by the 
mortgagor to defendant 8 was subject to usufruc- 
tuary mortgage in favour of defendant G. Dcfen- 
dant G was impleaded in tlie suit and he appeared 
d . y !* n rt 'J vocutc . The decree recites that ho was 
impleaded as a person claiming a right to enjoyment 
of the mortgaged property. We do not know what 
was the extent of defendant Cs usufructuary mort¬ 
gage nor whether it was subsisting ut the time of the 
sale; nor has it be en established that defendant 0 is 
an agriculturist Tlio lower Court however proceeds 
the assumption that defendant 0 \s usufiactuary 
mortgage was subsisting and if < 0 , since the land iii 
question is agricultural land lie would priii.u facie 
be an agriculturist unless disqualified under 011 c of 
the provisos to S. 3 ( 11 ) and it would be incumbent 
upon the decree-holder to establish the disqualifica¬ 
tion. It is contended on belmlf of the appellant that 
tliis Court is not justified in instituting an inquiry 
into the question of defendant G\s status and interest 


1. (*21) 8 A I K. 1921 Mad. 157 : G3 I C. 937 : 1 1 
Mad. 5G4 : JO M.L.J. 197 IF.!!), Sundiuani \. 
Mainsa Mauithor. 


in the absence of a specific averment in the appli¬ 
cation that defendant G had at the time of the sale e 
such mi interest as would provide a basis for the 
application by the mortgagor. In fact the application 
contains no express averment as to tlie existence 01 
an interest in any agriculturist at the time of the 
sale and in tire lower Court it does not appear to 
have been realised that this was a matter of any 
importance The applicant having succeeded on the 
basis of his general contention, that as the mort¬ 
gagor 01 the property and the judgment debtor lie 
himself had such an interest as would entitle him to 
maintain the application and that contention having 
been negatived by this Court, it does not seem to 
u* right to refuse to the applicant an opjortunity to 
establish a subsidiary contention upon which ho 
could have fallen back in the lower Court had the 
lower Court rejected his main contention More 
especially is it desirable to show this amount ot lati¬ 
tude in view of the fact that at the time when this / 
application was heard by the trial Court there was a 
very considerable doubt as to the precise effect of tlio 
words used in tlie opening portion of S. 23. In the 
result therefore treating this appeal ns a revision 
petition we allow the petition and set aside the order 
of tlio trial Court and remand the application for 
iresli disposal directing the lower Court to take such 
evidence as may be tendered regarding the existence 
of an interest in favour of defendant G ut the time 
of the Court sale in these items and the question 01 
the agriculturist status of defendant G. Costs in this 
Court will abide the result. 

C.R.K./K.3. Order set aside . 


Civil P. C. _ 

(e) (MO) Chitaley, S. 115 N. 2, Ft. 
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Wadsworth J. 

Muthusamia Pillai — Petitioner 

v. 

It. S. A. Sankara Ayyar — Respondent. 

Civil Rent. Petit. No. 899 of 1939. Decided on 
19th February 1941, to revise decree of Dist. Mun-ii, 
Antbasiiiinulram, in S. C. S. No. 488 of 1938. 

Madras Agriculturists Rebel Act (4 of 1938), 
Ss. 8, 9 — Re-opening of settlements or re- 
appropriation ol payments under S. 9 — When 
justified siatcd. 

Unless a debt falling under S. 9 relates back to a 
debt incurred before 1st October 1932 so as to invoke 
the provisions of 8 . 8 , there is nothing in fc>. 9 to 
justify the re-opening of settlements or the re-appro- 
priution of payments on the basis of a hypothetical 
original principal. [p 297/*] 

Jl. Sundaralxngam — for Petitioner. 

T. J/. liamaswartnf li^cr — for Respondent. 

ORDER. — The account starting in 1933 ha? a 
series of settlements, each giving rise to a fre-li prin¬ 
cipal. The lower Court has given a decree on the 
basis of the Inst settlement with interest thereafter 
at live per rent on the nmount so Settled under S. 9 
of Act 4 of 1938. 1 his is correct. Unless a debt fa), 
ling under 3. 9 relates back to a debt incurred befoie 
1st October 1932 so us to invoke the provisions of 
8 . 8 , there is nothing in S. 9 to justify the re-openinr 
of settlements or tlio re appropriation of payments 
onthc basis of a hypothetical original principal. The 
!>ctition is dismissed with cobts. 

C It K K.3. 




Petition dismissed. 
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Wadsworth and Patanjali Sastri JJ. 

Vasudevan Nambudiri — Petitioner 

v. 

Unnimaya Anterjanam — Respondent. 

Civil Revn. Pctn. No. 678 of 1940. Decided on 
13th October 1941, to revise decree of Sub-Judge, 
Ottapalam, D/- 25th November 1939. 

Madras Agriculturists Relief Act (4 of 1938), 
S. 8 — Member of Hindu joint family joining 
with manager in renewal of note executed by 
manager alone is also entitled to scale down 
debt under S. 8. 

For the purposo of a renewal under the explana- 
, tion to S. 8 there must bo a substantial identity of 
tho debt and of tho parties. If an individual or 
family is a party to a succession of documents, ono 
renewing tho other and there is no break in the 
real identity of the debt, ns by partition, that in¬ 
dividual or family can scale down tho debt even 
though others may have been parties at ono stage or 
another to the different documents. When there is 
a debt duo from a joint family acknowledged by tho 
execution of promissory notes by different coparce¬ 
ners, each is in fact on behalf of the family renewing 
a liability by which tlie family was bound under the 
previous documents executed by other coparceners. 
Although when it conies to tho execution of the 
decree, tho coparcener's personal properties may only 
bo liable if ho has personally signed tho bond, ho is 
in fact signing ns a coparcener and ns n coparcener 
ho has been liable through tho wholo scries of 
c bonds. FiOoked at in this way, it docs not seem to bo 
practicable to treat the coparcener who signs for 
tho family as a different person incurring a different 
liability from the other coparceners who are bound 
by the debt, although in fact the actual executant of 
tho bond may sutler a decree against his personal 
properties in addition to the joint family properties. 
Therefore where a member of a Hindu joint family 
joins with the manager in the renewal of a note 
executed by tho manager, such member is entitled 
under explanation to S. 8 to trace back his liability 
to tho original principal ndvnnced and to scalo down 
the debt under S. 8 : ('41) 28 A I.It. 1941 Mud. 202 
and (*41)28 A.I.It. 1911 Mad 356, Rd. on. 

(I* 298d, /, g ; 1> 299o) 

K. P. Unman Mcnon — for Petitioner. 

P. Govinda Mcnon — for Respondent. 

,7 ORDER. — The petitioner was defendant 2 in a 
a small cause suit filed on a promissory note dated 
25th April 1036, executed by defendant 2 himself 
and by his father defendant 1. This promissory note 
can be traced hack to four earlier notes all executed 
by defendant 1 alone for himself and for the family 
of which he was the manager. Tho parties nre 
Nambudiri Brahmins. The lower Court has, under 
Madras Act 4 of 1938, sealed down tho debt under 
N. 8 as against defendant 1 and the joint family 
assets. Against defendant 2 personally tho Court has 
given a decree based on the suit promissory note 
with interest reduced under the provisions of S. 9. 
Defendant 2 contends that on the basis of the pre¬ 
vious decisions of this Court, he having been bound an 
n member of the joint family by the earlier notes, is 
entitled under the explanation to S. 8 to trace back 
his liability to the original principal advanced in 
1924 and to scale down the debt under S. 8 . The 
lowci Court has not gi\en any reasons for treating 
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the liability of defendant 2 differently from the 
liability of the joint family but it has been contended e 
by Mr. Govinda Mcnon for tho respondent that tho 
decision is correct for the following reasons. Under 
the Act, an undivided Hindu family is a person. So 
Jong as we are concerned only with the liability of 
the family it does not matter how that family may 
have been represented in tho various documents 
succeeding each other, so long as there is a single 
debt and tho same person, namely, the joint family, 
is the debtor. But it is contended that, when an in- 
dividual coparcener makes himself personally liablo 
for a joint family debt, it must be deemed that there 
aie two liabilities duo from two j^rsons, ono tho 
liability due from the joint family person and tho 
other the liability due from the individual person; 
and it is therefore contended that, when tho indivi¬ 
dual person only becomes liable under tho last note 
executed in 1936, he in his individual capacity, is 
entitled to relief only under S. 9 and not under S. 8 . / 
There is a certain plausibility in this reasoning 
hut we have come to the conclusion that not only 
does it run counter to the view taken by implication 
in a considerable number of our decisions, but also 
it is not the correct way of looking at the matter 
having regard to the principles laid down in tho Act. 

We have of courso recognised that for tho purposo 
of a renewal under the explanation to S. 8 there 
must be a substantial identity of the debt and of tho 
parties If an individual or family is a party to a 
succession of documents, ono renewing the other, 
and there is no break in the real identity of tho 
debt, as by partition, wo have rccoguised that that 
individual or family can scale down the debt even 
though others may have been parties at ono stago 
or another to the different documents. When wo 
have a debt duo from a joint family acknowledged 
by the execution of promissory notes by different ® 
coparceners, each is in fact on behalf of tho family 
renewing a liability by which tho family was bound 
under the previous documents executed by other 
coparceners. Although when it comes to the execu¬ 
tion of the decree, tho coparcener's personal proper¬ 
ties may only be liable if ho has |>ersonally signed 
tho bond, lie is in fact signing as a coparcener and os 
a coparcener he has been liable through the wholo 
series of bonds. Looked at in this way, it does not 
seem to be practicable to treat tho coparcener who 
signs for the family as a different person incurring 
a different liability from tho other coparceners who 
are l>ound by the debt, although in fact tho actual 
executant of the bond may suffer a dccrco against 
his personal properties in addition to the joint family 
properties. This is the view which we have taken 
in a large number of eases, although tlie point lias 
not been previously argued its it has been put beforo * 
us to-day. Instances of such cases may be found in 
(1940) 2 M.L.J. 786* and (1911) 1 M.L.J. 39.- 
Thesc decisions have been followed in many moro 
decisions which have not been rc|>ortcd and it scorns 
to us that very clear reasons would be necessary to 
justify us in departing from the principle underlying 
these decisions. 

It has been argued that this case stands on a 
different footing because the defendants arc Nainbu- 
dirics belonging to a community in which until 1933 
property was ordinarily impartible and in which 
a junior coparcener could not oridinarily bind the 
lainily. It docs not seem to us that these consideru- 

1. (’ll) 28 A.I.R. 1911 Mad. 202 : (1910) 2 M.L.J 
786, Beriakuruppan Clicttiar v. Appaji Nuidu. 

2. (’ll) 28 A.Lit. 1911 Mad. 356 : (1911) 1 M.L.J. 

39, Ramasubhicr v. Rama Iyer. 
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tions really affect the present caso, for the manager 
of the family was a party to all the notes and defen¬ 
dant 2 6igned in addition to the manager, probably 
as a matter of more abundant caution at the instance 
of the creditor. In the result we must allow this 
civil revision petition and modify the lower Court’s 
decree bo as to make defendant 2 personally liable 
only to the same extent as defendant 1. The peti¬ 
tioner will bo entitled to his costs in revision. 

C.R.K./K.S. Petition allowed. 

A. I. R. (29)1942 Madras 299 

Somayya J. 

Visalakshi Arnmal and others — 

Appella nts 

b v - 

Coimbatore Janopakara Nidhi Ltd . and 
another — Respondents . 

Second Appeal No. 803 of 1010, Decided on 27th 
October 1041, against decree of Sub-Judge, Coimba¬ 
tore, in A. S. No. 6 of 1030. 

Contract Act (1872 as amended in 1930)» 
Ss. 148, 178-A and 178-Goods entrusted for 
safe custody—Pledge by depositee is invalid. 

The amendment of 1030 has not effected any 
change in the law as to the right of a gratuitous 
bailee or a person entrusted with the goods for a 
specific purpose. Entrusting a person with goods for 
safe custody is a species of bailment. [P 300c,e] 

Where it is only a case of safe custody, the pawnor 
has no title at all voidable or valid nor “juridical 
c possession” as opposed to bare custody. If the con¬ 
tract of bailment is valid, ho gets only \ right to be 


in custody and if it is voidable for reasons mentioned 
in Ss. 19 and 19-A, Contract Act, even then, it can- 
not come under S. 178-A, because it is not a ease of 
the pawnor’s getting a defective title or ‘possession.’ 
Nor is S. 178 applicable as it is confined to cases of 
mercantile agents. [p 3006, e] 

Consequently, the old rule that a person cannot 
give to another a title higher than what he himself 
has and which is subject to certain exceptions 
embodied in Ss. 178 and 178-A continues to apply 
and the goods entrusted for safe custody cannot be 
the subject of a valid pledge bv the depositee : 1 Cal. 
197 ; 24 Rom. 158 ; 27 Mad. 424 ; (’22) 9 A. I. R. 
1922 Mad. 44 and 11 Bom. 704, Ap^oved.[V 3006] 

S. Panchapagcsa Sastri and G. Nalarajan — 

for Appellants. 

P. V. Iiajamannar and K. Subba Rao — 

for Resjondents. 

JUDGMENT.—The question in this second $ 
appeal is whether after the Contract Amendment 
Act of 1930 which came into force on 1st July of 
that year, jewels entrusted for safe custody can bo 
the subject of a valid pledge by the depositee. The 
lower appellate Court found that the respondent 
bank took the pledge bona fide nnd without anv 
notice of the defect in the title of the pawnor and 
that the pledge is valid. The second appeal is filed 
by the owners of tlie jewels. The appellants contend 
that the pawnor is not entitled to create a valid 
pledge in respect of the jewels which were merely 
entrusted for safe custody. It is urged by the respon¬ 
dent that having regard to the amendment of tho 
various sections, the prior decisions of this nnd tho 
other High Courts that a pledge made under such 
circumstances is not valid do not apply to cases aris¬ 
ing after the amendment. The relevant sections old ,, 
and new are : J 


i 


NEW 

178. Where a mercantile agent is, with the consent of the 
owner, in possession of goods or the documents of title to goods, 
any pledge made by him, when acting in the ordinary course 
of business of a mercantile agent, shall be os valid as if he 
were expressly authorised by tho owner of the goods to make 
tho same : provided that the pawneo acts in good faith and has 
not at tho time of tho pledge notice that the pawnor has not 
authority to pledge. 

178-A. Where the pawnor has obtained possession of the 
goods pledged by him under a contract voidable under S. 19 or 
N. 19-A, but the contract has not been rescinded at tho time of 
tho pledge, tho pawnee acquires a good title to the goods, 
provided ho acts in good faith and without notice of the 
pawnor’s defect of title. 


OLD 

178. A person who is in j>ossession of 
any goods, or of any bill of lading, dock 
warrant, ware house keeper’s certificate, 
or warrant or order for delivery, or any 
other document of title to goods may make 
a valid pledge of such goods or document: 

Provided that the pawnee acts in good 
faith, and under circumstances which are 
not such as to raise a reasonable presump¬ 
tion, that the pawnor is acting improperly. 

Provided also that such goods or docu¬ 
ments have not been obtained from the 
lawful owner or from any person in lawful 
custody of them by means of an offence 
or fraud. 


It its found by both the lower Courts that the 
jewels were entrusted for safe custody to the pawnor 

I 1 I'd V;° T VC [ finds that the pawnee, 

i.c., tho bank took the pledge in good faith. On 
these facts, is tho pledge valid ? Sections 178 and 
178-A after amendment correspond to S. 17H before 
amendment. Section 1/8 as it stood before the 
amendment in so far as it relates to our case said 
this : 

“ A person who is in possession of any poods may 
make a valid pledge of such goods provided that the 
pawnee acts in good faith and under circumstances 
which are not such as to raise a reasonable pic-sump¬ 
tion that tho pawnor is acting improperly; provide/1 
also that such goods haw? not been obtained from 
their lawful owner, or from any person in lawful 
custody of them by means of an offence or Iraud.” 

The case of a servant being in custody of the 


goxls of the master, 4 Cal. 497, 1 the rase of a wife 
being in custody of the goods of the husband, 24 
Rom. 458,- at p. 484, tho case of a person getting 
I>o>se^5ion under an agreement of hire, 27 Mud. 424 s 
and 45 Mad. 173, 4 and the cose of a person to whom 
goods were entrusted for safe custody 11 Rom. 704,6 
came up for consideration before the amendment and 

!• ( 79) 4 Cal. 497 : 3 C. L. R. 398, Riddomovc 
Dubec v. Sittaram. 

2. (1900) 21 Rom. 453 : 2 Rom. L. R. 403, Sea-er 
v. Hukimi. 

3. (’01) 27 Mad. 424, Nagananda v. Buppu. 

4. (’22) 9 A.I.R. 1922 Mad. 44 : 70 I. C. 448 : 45 
Mad. 173 : 42 M. L. J. 32, Ramaswami Gupta v. 
Kainalammal. 

5. r«7) 11 Bom. 704, Shankar Murli.llmr v. Mo- 
hanlul Jaduram. 
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the decisions held that in such cases the persons who 
a pawned them had no possession in law treating the 
expression ‘possession’ ns that which an owner has 
in his goods. They held that mere physical custody 
is not juridical* possession which is contemplated by 
5. 178: see 24 Bom. 458. 2 Now the position has been 
made clear by the new Ss. 178 and 178-A. New 
S. 178 is confined to cases of mercantile agents. 
S. 178-A says that if the pawnor obtains possession 
of the goods under a contract which is voidable 
under S. 19 or 19 A, Contract Act, then, a pledge by 
him would be valid if the pledgee had no notice of 
the want of defect of titles provided also that the 
contract had not been rescinded at the time of the 
pledge. Thus, S. 178-A applies to cases where the 
pawnor obtained possession of the goods under a 
contract which is bad under Ss. 19 and 19 A, Con¬ 
tract Act. Here it is not a case where the pawnor 
obtained possession of the goods under a contract 
& which is voidable for coercion, misrepresentation, 
fraud or undue influence which arc the four cate¬ 
gories provided for by Ss. 19 and 19-A. In the cases 
not covered by S. 178-A, the old rule that a person 
cannot give his alienee a title higher than what he 
himself has continues to apply. The ordinary rule is 
that a person cannot give to another person a title 
higher than what he himself has That rule is 
subject to certain exceptions which are embodied in 
Ss. 178 and 178-A. Section 178 does not apply be¬ 
cause it is confined to cases of mercantile agents. 
Section 178 A does not apply because possession of 
the goods was not obtained under a contract which 
is voidable under Ss. 19 and 19 A for coercion, undue 
influence, fraud or misrepresentation. 

It was urged that by the recent amendment the 
Legislature extended to bona tide pledgees protection 
c even in cases where possession of the goods was ob¬ 
tained under a voidable contract and that this assumes 
that where the goods wove obtained under a valid 
contract, the pledge must be a fortiori valid. The 
argument is put thus : where the pawnor gets the 
goods by practising fraud, misrepresentation or imduo 
influence, the pledge is valid provided the further 
conditions laid down by tlie section arc fu 1 tilled Why 
then is the pledge invalid where lie got possession 
under a contract and which is not open to any of the 
above intirmative circumstances ? Entrusting a person 
with goods for safe custody is a species of bailment. 
Bailment is a contract under S. 148, Contract Act. 

If the contract of bailment is vitiated by fraud or 
misrepresentation or undue influence, even then the 
goods can be the subject of a valid pledge. If so, it is 
urged that it must be so in a case where the contract 
of bailment under which t lie goods were obtained by 
® the pawnor is not open to any of the infinnative cir¬ 
cumstances just mentioned. This argument assumes 
that if the contract of bailment is vitiated under 
Ss. 19 or 19 A, the pawnor can create a valid pledge. 
Thejiawnor does not get possession lie gets only bare 
custody A person in custody of goods under a con¬ 
tract of bailment of this kind would still continue to 
be tinder the same disability as before. Further, tlie 
wording of See. 178 A appears to indicate that by 
reason of the contract which is bad for fraud, undue 
influence etc, the pawnor should obtain title to the 
goods and possession thereof in the strict sense, i. e., 
juridical possession such that an owner lias Section 
178- A says that where the pawnor has obtained pos¬ 
session of the goods under a voidable contract, a 
pawnee gets a good title provid'd the pledgee acts in 
good faith and without notice of the pawnor's defect 
of title. This means that but for the fraud, coercion, 
misrepresentation or undue influence, the pawnor 


A. M, 

would have got a perfectly valid title. Where it is 
only a case of safe custody, the pawnor had no title. • 
at all voidable or valid nor ‘juridical possession 1 ns * 
opposed to bare custody. If this contract of bailment 
is valid, he gets only ft right to be in custody and if 
it is voidable for reasons mentioned in Ss. 19 apd. 
19-A, Contract Act, even then, it cannot come under 
S. 178-A, because it is not a case of the pawnor’s 
getting a defective title or ‘possession* as explained 
above. As Messrs Pollock and Mulla have pointed 
out in the latest edition (Edn. 6) on pp 550 and 551, 
the result is the same both before and after the 
amendment in the ease of a gratuitous bailee or of a 
person who is entrusted with the goods for a specific 
purpose. 

I hold that the lower appellate Court is wrong in 
tho view that it has taken that the pledge is valid. 
The decree of the lower appellate Court is therefore 
reversed and that of tlie District Munsif restored 
with costs here and in tho lower appellate Court. / 
The order of the District Munsif as to costs of that * 
Court will stand. The jewels will be returned to 
defendants 2 to 5. Leave refused. 

C.R.K./G.N. Appeal allowed . . 


* A. I. R. (29) 1942 Madras 300 

SOMAYYA J. 

Kalithecrtlia Pillai — Appellant 

V. 

Clicllathammal alias Ammamuthammal 
ami others — Respondents. 

Second Appeal No. 409 of 1940, Decided on 7th 
November 1941, against decree of DIst. Court, Tin- 
novel ly t I)/- 27th October 1989. 

(a) Hindu law—Adoption—Validity—Consent 
of majority of sapindas is not always necessary <j 
—Sapindas of equal grade—Two out of six con¬ 
senting—Others' refusal actuated by improper 
motives —Adoption is valid. 

The consent of the majority of the sapindas is n«»t 
always essential for the validity of an adoption. It is 
not a question of majority or minority. A mere 
numerical majority, whether in favour of or against 
an adoption, will not by itself determine the ques¬ 
tion. Adoption being a proper act it will be presumed 
that when the majority give their consent such assent 
was given on bona fide grounds. But where tho 
majority refuse, it is open to the widow to prove that 
the refusal was actuated by improper motives. When 
the majority give or withhold their assent from im¬ 
proper considerations, such assent or dissent will lie 
of no avail to the party relying on it. [P 801c, /] 

Consequently, whore only two out of the six snpin 
das of equal grade give their consent to the adoption A 
and it is found tlmt tho withholding of then consent 
l»y the rest was actuated by improper motives, the 
adoption is valid ; 28 Mad. 1SG and 2G Mad. 627, 
ltd. on. [p 301 J, r, j ] 

* (b) Hindu law—Adoption — Joint family— 
Widow has no inherent power to adopt—Hus¬ 
band's authority not given—Widow must seek 
consent of sapindas within joint family — Sole 
male member miner or lunatic—Widow cannot 
adopt with consent of divided sapindas. 

In Madras, the widow of a deceased member of a 
joint Hindu family has no inherent power to make 
an adoption. It tho husband did not give bis autho¬ 
rity and the widow has to get tho consent of the 
sapindas it is only within the joint family that she 
must seek the requisite assent. Where there are no 
sapindas either agnates or cognates to give the re¬ 
quisite authority or where the only sapimla in ex is- 
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teiice refuses to give bis consent though improperly, 
n the widow cannot ignore that refusal though impro¬ 
per, and net upon the consent of a divided kinsman 
■and therefore in such a case she cannot make a valid 
adoption at all. Even where the sole male member 
•of tho joint family is a lunatic or u minor, she has 
no right to travel outside the joint family and make 
an adoption with the consent of thedivided sapindas : 
(*-40) 27 A.I.It. 1910 Mad. 950. lid. on; Case law 
discussed. [P 302<j;P 303c,d] 

A. V . V istcanatha Sastriand It. Sundaraltngam 

— for Appellant. 
K.li. Rangaswami Ayyangar andS. Venkatesan 

— for Respondents. 
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JUDGMENT. — This case raises a very im¬ 
portant question whether the widow of a deceased 
member of a Hindu joint family can make a \alid 
adoption to her husband with the consent of the 
divided sapindas when there is only one coparcener 

alive who bv reason of mental inlirmitv is not in a 
» * 

position to give or withhold his consent. Plaintiff 

hud a brother Scthuramalingam Pillai who died on 

Gth January 1926 leaving two widows, defendants 1 

and 2 and a daughter defendant 3. At that time the 

father of the plaintiff and Sethmnmalmgam Pillai 

was alive and lie died in July 1926 leaving a widow 

defendant 6 in the suit. Defendants 1 and 2 adopted 

defendant 4 with the consent of certain divided 

sapindas of their husband on 11th December 1930. 

At that time, it is common ground tlmt the plaintiff 

was suffering from some mental infirmity. Paragraph S 

of the plaint states that from the beginning of the 

year 1926, the plaintiff was not in a sound state of mind 

and para 10 states that since the beginning of the 

year 1931 the plaintiff completely recoxcrcd from the 

unsound state of mind from which ho had been 

suffering for about five years. The trial Court (the 

Subordinate Judge of Tinnevoily) held tlmt the 

plaintiff was from January 1926 to January 1931 so 

totally dc\oid of his senses as to disqualify iiim from 

inheriting his father’s properties. On appeal the 

District Judge confirmed the finding of the trial 

Court that tho appellant was insane ut the time ol 

the adoption. The plaintiff being the only coparcener 

and his state of mind being such as has been found 

by both the lower Courts, the question is whether 

tho adoption made by defendants 1 and 2 with the 

consent of dixided sapindas is valid in law. There 

w ere six divided sapindus and two of them gave then- 

consent and the remaining four wrote refusing to 

give their consent. The six agnatic relations were of 

equal degree of relationship being the sons of the 

plaintiff s grandfather's brothers. 


The main reason given by the four reversioners 
d for withholding their consent is, ns stated in the 
replies, that the plaintiff was in proper senses and 
that therefore there was no necessity for an adoption. 
Tills has been found by both the lower Courts to be 
lalrO and that at the time when their assent was 
bought, tho plaintiff was actually insane. For this 
reason both the lower Court- have held that tho 
refusal by the four dissenting sapindas was actuated 
by improper motives. 1 have gone through the sex cral 
replies and I agree xvith the lower Courts that the 
reasons given for withholding their consent arc 
: wholly improper Thus, xvo are left xx ith the consent 
of two persons whoso consent is beyond any attack. 
On the authority of the decisions of this Court in 
.23 Mad. 4b6 l 2 and 26 Mad. 627- the adoption would 


1. (1900) 23 Mad. ISC: 10 M.L J. 73, Venkata- 
kvishnamma v. Annapurnamma. 

2. (’ 03 ) 2 G Mad. 627 : 13 M.L.J. 239, Subiamaniaui 

v. Venkamma. 


be valid notwithstanding four out of the 3ix sapindas 
of equal grade withholding their consent because * 
their refusal was actuated by improper motives. In 
a ease of this kind it is not a question of majority or 
minority. If tho majority of the sapindas consent, 
then there will be a presumption in favour of the 
consent being bona fide. But where 1 he majority 
refuse, it cannot be said that it is not open to the 
widow to proxe that the refusal xvas actuated by 
improper motive-. On p.486 in23 Mad. 4S6 1 Subra- 
mania Ayyar J. says this ; 

It should, at the same time, bo borne in mind 
that a mere numerical majority, whether in favour 
of or against an adoption, will not by itself deter¬ 
mine the question. Adept ion being a proper net it 
will be presumed tlmt when the majority give their 
consent such assent was given on bona fide grounds. 

If however it be shown that the majority give or 
withhold their assent from improper considerations, 
such assent or dissent will be of no avail to the / 
party relying on it." 

In 26 Mad, 627- Demon and Bhashyam Ay- 
yangar JJ. reterred to the above observations xvitli 
approval. It is urged bv the learned advocate for the 
appellant that a widow ran make an adoption only 
if she gets the consent of the majority of the sapin¬ 
das and where, as in this caso, she has not been able 
to get the consent of the majority, the adoption rs 
not valid. I do not agree xvitli the contention. No 
decision has been brought to mv notice which savs 
that tho consent of the majority of the sapindas is 
always essential tor the validity of an adoption. 

I therefore hold that the adoption is not invalid on 
this ground. 

The next and the most important question is 
whether defendants 1 and 2 xvcrc entitled to get the 
consent of the divided agnates for the reason that 
the plaintiff xvas at the timeof the adoption mentally ® 
defective and not in a position to give or withhold 
his consent. It is urged for the appellant that the 
Judicial Committee has definitely laid down that in 
the case of joint families, the widow of a deceased 
coparcener must seek the requisite authority within 
that family. If the husband himself gave his autho¬ 
rity, she might adopt. But if the husband did not 
give his authority and tho widow has to get the 
consent of the sapindas, it is urged that it is only 
within the joint family that she must seek the 
requisite assent. Mr. Viswanatha Sastri urges that 
as the joint family continues even xvhen one male 
member exists, a widow cannot make an adoption 
unless she gets the consent of that person and that 
if that person refuses his consent even though for 
improper reasons, she cannot truxel outside the joint 
family and seek the authority of divided sapindas. 
His next proposition is that even where the sole h 
male member of the joint family is a lunatic or a 
minor, she has no right to travel outside the joint 
family and make an adoption xvitli the consent of 
the divided sapindas. 12 M.l.A. 397 3 at pp. 441 and 
412 xvas a case of a divided family but tho Judicial 
Committee stated the law as to the case of a joint 
family in the following terms : 

The question xxho are the kin men whose assent 
will supply the xvunt of fiositive authority from 
the deceased husband, is the first to suggest itself. 
Where the husband's family is in the normal condi¬ 
tion of a Hindu family— i. e., undixided— that ques- 
tiOn is of comparatively easy solution. In such a 
case, the widow, under the law of all the Schools 

3. (*67-69) 12 M.l.A. 397 : 2 Suth. 135:2 Sar. 361 
(1‘. O.), Collector of Madura v. Mootoo liamlinga 
Sethupathi. 
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which admit this disputed power of adoption, takes 
a no interest in her husband's share of the joint estate, 
except a right to maintenance. And though the 
father of the husband, if alive, might, as the head 
of the family and the natural guardian of the widow, 
be competent by his sole assent to authorize an 
adoption by her, yet, if there be no father, the con- 
sent of all the brothers, who, in default of adoption, 
would take the husband's share, would probably be 
required, since it would be unjust to allow the 
widow to defeat their interest by introducing a new 
coparcener against their will.” 

The case of a joint family came up for decision 
before the Judicial Committee in 1 Mad. 69.* There 
the widow of the holder of an impartible estate 
ignored the husband’s coparcener and got the con¬ 
sent of a divided sapinda. She also set up the written 
authority of the husband. The Judicial Committee 
held in favour of the written authority and upheld 
b the adoption. But they laid down the law on the 
subject having regard to the way in which Holla- 
way J. treated the question in the High Court. At 
page 81 they say this : 

“Positive authority does not do more than establish 
that, according to the law of Madras, which in this 
respect is something intermediate between the stricter 
law of Bengal and the wider law of Bombay, a 
widow, not having her husband's permission, may 
adopt a son to him, if duly authorized by his 
kindred. If it were necessary, which in this ease it 
is not, to decide the point, their Lordships would be 
unwilling to dissent from the principle recognized 
by the Travancore case, viz., that the requisite 
authority is, in the case of an undivided family, to 
bo sought within that family. The joint and un¬ 
divided family is the normal condition of Hindu 
society. An undivided Hindu family is ordinarily 
C joint not only in estate, but in food and worship, 
therefore, not only the concerns of the joint property, 
but whatever relates to their commensality and their 
religious duties and observances, must be regulated 
by its members, or by the manager to whom they 
have expressly or by implication delegated the task 
of regulation. Thu Hindu wife upon her marriage 
passes into and becomes a member of that family. 
It is upon that family, that as a widow, she has her 
claim for maintenance. It is in that family that, in 
the strict contemplation of law, she ought to reside. 
It is in the members of that family that she must 
presumably find such counsellors and protectors as 
the law makes requisite for her. There seems to bo 
strong reasons against the conclusion that, for such 
a purj>ose as that now under consideration, she can 
at her will travel out of that undivided family and 
obtain the authorization required from a separated 
d and remote kinsman of her husband.'' 

In 41 Mad. 998 , 6 Mr. Ameer Ali delivering the 
judgment of the Judicial Committee referring to the 
Ramnad case , 12 M.I.A. 397 , 3 says tins at p. 1009 : 

“That the requisite authority in the case of an 
undivided family is to bo sought by the widow within 
that family; that it is in the members of that family 
that she must presumably find such counsellors and 
protectors as the law makes requisite for her; and 
that she cannot at her will travel out of that un¬ 
divided family and obtain the authorization required 
from separate and remote kinsmen of her husband." 

4. (’7G-78) I Mad. GO : 3 I. A. 154 : 3 Sur. 583 : 3 
Sutli. 203 (P. C.), Sri Yirada Pratapa Kughumulu 
Deo v. Sri Brozo Kishoro Patta Deo. 

5. (’18) 5 A.I.It. 1918 P. C. 97 : 48 I. C. TOG : 41 
Mad. 998 : 45 I.A. 205 (P.C.), Yecrahasuvaraju v. 
Bulasuryaprnsudn lino. 


Dealing with a case of joint family in Bombay 
where a widow has inherent power to make an 4 
adoption, after referring to the case in 12 M. I. A. 
397 3 and the decisions in Madras, the Judicial Com¬ 
mittee said this in 57 Bom. 157° at p. 172 : 

“The board held that the consent to be obtained, 
when the family was undivided, must be the con¬ 
sent not of a separated kinsman who had no interest 
in the property, but of his (the husband's) coparce¬ 
ners to whom his interest had passed on his death 
by survivorship, and it was in this connexion that 
the observations of the board quoted above were 
made.” 

The learned advocate for the respondents does not 
dispute the general projK>$ition that ordinarily in 
the case of a joint family, the authority must be 
sought within that family. He urges, however, that 
where the sole surviving male member is a lunatic 
and therefore incapable of giving his consent, his 
very existence must be ignored and that she can in / 
that case go outside the family and get the consent 
of the divided sapindas. He relies upon certain ob¬ 
servations of the Judicial Committee in 43 Mad. 
G50 7 at p. 654. After referring to the cose in 41 
Mad. 998 5 they said this: 

" This does not mean that the consent of a near 
sapinda who is incapable of forming a judgment on 
the matter, such as a minor or a lunatic, is either 
sufficient or necessary; nor does it exclude the view 
that, where a near relative is clearly proved to be 
actuated by corrupt or malicious motives, his dissent 
may be disregarded. Nor does it contemplate cases 
where the nearest sapinda happens to be in a distant 
country and it is impossible without great difficulty 
to obtain his consent, or where he is a convict or 
suffering a term of imprisonment. Tho consent re¬ 
quired is that of a substantial majority of those 
agnates nearest in relationship who are capable of $ 
forming an intelligent and honest judgment on tho 
matter.” 

Those remarks were made with reference to diviy 
dc*<l family and hence they are of no assistance to 
a case where in a joint family the male members 
are either minors or |>ersons who by reason of their 
defective mental capacity are unable to form an 
intelligent opinion on the question whether a new 
coparcener should be introduced by tho widow mak¬ 
ing an adoption. This question is not covered by 
direct authority but it has been held that a widow 
has no inherent j>o\ver to make an adoption and that 
therefore where there are no sapindas, either agnates 
or cognates to give the requisite authority or where 
the only sapinda in existence refuses to give his 
consent though improperly, she cannot make a valid 
adoption at all. This had been decided by a Bench 
of this Court in (1940) 1 M L.J. 779* and in so doing ' k 
the learned Judges relied u|>oii the observations of 
tho Judicial Committee in l.L.R. (1938) Mad. 551 9 
at p. 5G0. The Judicial Committee there say : 

“ Their Lordships would not be prepared to hold 
on the authorities that tho only kinsmen whose 
assent need be sought are the agnates, nor is there 

6 . ('33) 20 A I. H. 1933 1\ C. 1 : 141 I. C. 9 : 57 
Bom. 157 : GO I. A. 25 (P.C.), Bhimabai v. Guru- 
nathugoudu Khandupwi Gowda. 

7. ('20) 7 A. I. K. 1920 P. C. 4 : 56 I. C. 391 : 43 

Mad. G50 : 47 I. A. 99 (P. C ). Kristnayya v. 
Lakshmipathi. ^ 

8 . (’40) 27 A.I P. 1910 Mad. 950 : 194 I C. 84o : 
(1940) 1 M.L.J. 779, Yijjiiln v. Gopalakrishnamma. 

9. ('38) 25 A.I.K. 1938 l'.C. 34 : 172 I C 724 : G5 
I.A. 93 : 32 S.L.It. 328 : I L K. (1938) Mad. 551 
(l'.C.), Bulasubruinania v. Sutbaraya. 
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any evidence as to what sapindos of Irrudalnya were 
a in existence at the date of the ltani’sadoption. Their 
Lordships think moreover that it would be equally 
difficult for them to hold that under the Madras law 
there would be any residuary power in the widow to 
adopt in the absence of sapindas, but the contention 
was so clearly abandoned in India that it is not 
necessary to consider it further." 

There the contention had been abandoned in the 
lower Courts and therefore the Judiciul Committee 
utter making the above observations did not make 
a definite pronouncement. The question however 
directly arose for decision in (1940) 1 M.L.J. 779. 8 
There, there was only one sapinda and he refused 
to give his consent and his refusal was found to be 
improper and yet the adoption was held to be in¬ 
valid. Thus, a widow has no inherent power to make 
an adoption in a case where the only sapindii im- 
properly refuses to give his consent. In the case of a 
0 joint family, if the only surviving coparcener is an 
adult free from any mental defect and refuses togive 
his consent though improperly, it seems to me, that 
a widow of a deceased coparcener cannot ignore that 
refusal though improper, and act uj»on the consent 
of a divided kinsman. This is the view expressed in 
Mayne’s Hindu law, Edn. 10 at p. 219 : 

"There is however the distinction that in the case 
of a joint family, udoption would mean the introduc¬ 
tion of a new coparcener into the joint family. On 
principle it would seem she can adopt with the 
assent of a substantial majority of the coparceners 
in the family. Dut it is fairly clear that even where 
the coparceners improperly refuse their assent, she 
will not be entitled to adopt with the assent of her 
husband’s divided kinsmen, as it would be introduc¬ 
ing into the joint family a coparcener against their 
will." 

There are grave reasons why a widow ought not 
to be allowed to travel outside the joint family even 
when the surviving members are minors or persons 
incapable of giving their consent by reason of mental 
defect. As in this case, the person who is mentally 
defective may recover. In fact, in this cose lie re¬ 
covered within a few months after the adoption. In 
the ca*o where the sole coparcener is a minor, his 
rights ought not to be affected bv the action of a 
divided kinsman. If, as the Judicial Committee 
stated, the fact that their right in the joint family 
property is affected by the introduction of a stranger 
into the family is the reason for directing a widow 
to seek the requisite assent within the joint family, 
then, it stands to reason that where, for instance, 
the solo surviving member is a minor, his rights 
ought not to be affected by the consent given by a 
, i ivided kinsman. So also in the case where the sole 
member is mentally defective. Inherent i>ower in a 
NMdow being ruled out, the position of defendants 1 

IV 4 V!t ? sc if * 1,0 bctter *nd »o worse than 
thnt of the widow in (1940) l M L .1 77'J * I 

therefore hold Unit the adoption of defendant i by 
defendants 1 and 2 is invalid for want of requisite 
authority. The decisions of the lower Courts are 
reversed and a decree is given in favour of the plain¬ 
tiff. I'lider the circumstances of tins case, each party 
will bear bis or her own costs throughout. Leave to 
appeal is granted At the time when I delivered the 
judgment, it was not noticed tlmt there are other 
issues in the suit which have to be tried before a 
decree is given as prayed for. Therefore, the projjer 
order to pass is to reverse tlie decrees of the lower 
Courts and to send the case back to the trial Court 
f°r trying the other issues and to pass an appropriate 
decree. Court-fcc paid on the second appeal will bo 
refunded. As directed already each party will bear 


its own costs upto date. Costs of further proceedings 
will be provided for by the lower Court. c 

C.R.K./G.N. Appeal allowed. 

Hindu law — 

(a) (’40) Mulla, Page 525 S. 402 (2). 

(’38) Gour, Page 188 Pts. 1 and a and Pages 188 
and 189 Notes 530 and 537. 

(b) (’40) Mulla. Page 527 Pts. (j) and (k). 

(‘38) Gour, Pages 178-179 N. 511, P. 187 N. 532 
and P. 191 N. 544. 
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3/. Kuppuswami Mudaliar — Appellant 

v. 

S. Pannalal Sowcar — Respondent. 

Second Appeal No. 989 of 1939, Decided on 12th 
December 1941, against decree of Sub-Judge, Chit- 
toor, in A. S. No. 59 of 1938. 


Limitation Act (1908), Art. 49 — Plaintiff en¬ 
trusting specific moveable property to defen¬ 
dant on understanding that it would be returned 
— Suit to recover property or value-Limitation 
starts on defendant's refusal to return property. 

Where the plaintiff entrusts specific moveable 
property to the defendant on the understanding that 
the same would be returned to the plaintiff, limita¬ 
tion for a suit for the return of the property or its 
value shirts when the defendant's possession becomes 
unlawful. The defendant's possession in such a case 
being permissive to start with, cannot become un¬ 
lawful unless there is at least a refusal on the part 
of the defendant to return the property. A mere j 
demand by the plaintiff will not be enough. Until * 
the defendant asserts tide in himself or until ho 
refuses to return the property his possession does 
not become unlawful. Mere silence on demand being 
made does not constitute such refusal: 35 Mad G36 
***• on ■ [P 304e, gj 

A. Viswanalha Ayyar — for Appellant. 

V. T. Rangaswami Ayyangar and K. Rama- 
strami Ayyangar — for Respondent. 

JUDGMENT—The plaintiff whose suit for the 
recovery of certain empty Standard Oil Company 
four gallon drums or their value has been dismissed 
by the lower appellate Court is the appellant in tLis 
second appeal. The defendant, while admitting that 
he received these drums, pleaded that lie had re¬ 
turned the drums. Doth the lower Courts disbelieved 
this plea and held that the defendant had not re¬ 
turned any of the drums. The suit has been dis- * 
missed by the lower appellate Court on the ground 
that it is barred by limitation under Art. 49, LimL 
tation Act. That Article runs thus : 


'Suit for other specific i Three years. When the pro¬ 
moveable property, or perty is wrong, 

for compensation for fully taken or 

wrongfully taking or injured, or 

injuring or wrongfully when the de- 

deUuning the same. (turner's posses- 

i o ii becomes 
unlawful.” 

In this case the plaint alleged that specific move- 
able property was to be returned and that that was 
the understanding. The prayer is for the return of 
these drums. Then it was alleged that the defen¬ 
dant was wrongfully detaining them. Therefore, on 
the allegations in the plaint limitation would start 
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when the defendant’s possession became unlawful. 
a The lower appellate Court held that possession 
became unlawful when demand was made by the 
plaintiff six months after the drums were given. The 
drums were given in 1928. The demand was made 
in the early part of 1929 and the drums were not 
given. That the defendant’s possession became un¬ 
lawful in 1929 is the view of the lower appellate 
Court. In this Court, in addition to supporting this 
view of the lower Court, Mr. V. T. Rangaswami 
Iyengar, the learned advocate for tho respondent, 
has put forward another point, namely, that tho 6uit 
was not for tho recovery of specific moveable pro¬ 
perty or for compensation for wrongfully detaining 
the eamo. He says that it could not have been in 
tho contemplation of the parties that the very same 
drums should bo returned and that the suit is really 
for the recovery of similar drums or for their value. 
If this contention is accepted, Art. 49 would not 
& apply. The plaintiff made a distinct allegation in 
the plaint that tho contract was that the defendant 
who took by way of loan 203 empty Standard Oil 
Company four gallon drums did so on the under¬ 
standing and undertaking that they would be re¬ 
turned to tho plaintiff after use by* the defendant. 
This allegation makes it clear that the very same 
drums were to be returned. In the written statement 
as the defendant took up the stand that he had 
returned nil the drums, he contented himself with 
saying that the allegations in para 3 of the plaint 
aro incorrect. There is no plea that, even if they 
were not returned, tho contract was that identical 
drums were not to bo returned but only drums of 
similar quality. 

The plaintiff examined himself and deposed that, 
after tho defendant became the agent ho wanted 
c some empty drums for his use, that he gave tho 
drums and that the arrangement was that tho defen¬ 
dant should roturn the drums to him whenever they 
were required. It is clear that the plaintiff’.s evidence 
is that the very drums should ho returned. There 
was no cross-examination on this point. Advantage 
is taken of a statement in the evidence of tho plain¬ 
tiff's clerk that the defendant was to return drums 
of similar nature. It appears to mo that what the 
witness meant is that if he had done it. probably 
there would have been no trouble in plaintiff accept¬ 
ing them. Any way having regard to tho fact that 
tho plaintiff's statement was not challenged in cross- 
examination, I am not prepared to accept the state¬ 
ment of the clerk in cross-examination. On tho 
pleadings and on the evidence of the plaintiff, I hold 
that the suit is for the recovery of specific rnovcablo 
property. I may also mention that this aspect was 
^ not suggested in tho lower Courts and both tho lower 
Courts proceeded on tho footing that specific articles 
were to bo returned and that, when on demand the 
defendant did not return them forthwith, his losses- 
: ion became unlawful. So, wo have to see whether 
the view of the lower appellate Court that when 
there was n demand and non-complianeo, the defen¬ 
dant’s possession became unlawful is correct. 

In this case the evidence is that about fix months 
after the entrustment there was a demand and that 
the defendant did not return the drums. Tho plain¬ 
tiff pays that shortly before the suit and before the 
i egistored notice Ex II was given, lie nmdo oral 
demands and that the defendant was promising to 
teturn them. Ho was cross examined on this point 
and was asked on how many occasions ho made 
lie demand and whether he mentioned the 203 
rums in all these demands. Hero again there is no 
cross-examination specifically on the point whether 


the defendant did not promise to return the drums. 
Even apart from this promise to return the drums, 6 
I am of opinion that in a case of this kind tho defen¬ 
dant's ]X)ssession did not become unlawful until 
there was a refusal by him to return the drums. He 
came into possession of the drums with tho consent 
of the plaintiff. It was permissive possession to 6tart 
with. Permissive possession cannot become unlawful 
unless there is at least a refusal on the part of tho 
defendant to return the drums. A mere demand by 
the plaintiff will not be enough. Unless tho defen¬ 
dant openly asserts that he was not going to return 
the drums, his possession cannot bo said to be un¬ 
lawful. This point is in my opinion directly covered 
by the decision of a Dench of this Court (Benson 
and Sundara Iyer J J.) in 35 Mad. 636.1 There a 
jewel was handed over to tho defendant for raising 
money by pledging it with a third party. Tho defen¬ 
dant raised money and advanced it to the plaintiff. 
The plaintiff repaid the loan and asked tho defen- / 
dant to return the jewel and the defendant promised 
to get it and return it. lie never refused to return 
the jewel until two years before the date of tho suit. 
The plaintiff made a written demand for the return 
of the jewel on 18th August 1901. The defendant’s 
refusal to return the jewel was on 29th April 1906 
by means of notice and the suit was instituted on 
18th February 1908 within three years of the de¬ 
fendant’s refusal but more than three years after 
the plaintiff’s demand. Dealing with the question 
when the defendant’s possession becamo unlawful 
the learned Judges say : 

“The defendant must be taken to have held pos¬ 
session of the jewel on behalf of the plaintiff until tho 
date of Ex. 3. We are therefore of opinion that 
under Art. 49, Limitation Act, 1908. the suit is not 
barred by limitation. We are unable to agree with g 
Mr. Srinivasa Iyer's contention that mere silence on 
defendant's part when he received Ex. B would on 
this account amount to refusal.” 

They referred to and relied upon the decision of 
the Calcutta High Court in 12 C. W. N. 10103 at 
p. 1011. Sitting as a single Judge I am bound by 
this decision. It is unnecessary for mo to refer to 
the Calcutta decision which was followed in tho 
above case or to any other cases. I hold that the 
defendant’s possession which to start with was per¬ 
missive did not becomo unlawful until he asserted 
title in himself or until he refused to return tho 
drums. The refusal was admittedly within three 
years beforo tho dato of suit. I therefore reverse the 
decree of the lower appcllato Court and restoro that 
of the District Munsif with costs hero and in the 
lower appellate Court. The defendant will have two 
weeks from today to return the drums. Leave to h 
appeal refused. 

C.li.K./G.N. Appeal allowed. 

1. (T2) 35 Mad. 636 : 12 I.C. 207 : 22 M.L.J. 152: 
(1911) 2 M.W.N. 190. Gopalaswami Iyer v. Subra- 
nmniu Sastri. 

2. ('08) 12 C.W.N. 1010, Gopal Chandra Bose v. 
Surcndranath Dutt. 

Limitation Act — 

( 41) Chitaley, Art. 18. X. 7, Ft. 1 and Art. 49, 

N. 8, Ft. 2. 

(’3&) Rustomji, l’agc 712. Ft. (4). 
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Wadsworth and Patanjali Sastri JJ. 

K. Lahshmappa and another — 

Appellants 

v. 

Talasani Venhata Reddi — Respondent. 

Appeals Nos. GOG and G07 of 1940, Decided on 
2nd l)eeenil»er 1941, ngnimt order fc oi Di^t. Court, 
Anantapur, D/- 6th September 1940. 

Provincial Insolvency Act (1920), S. 75 (3)— 
Recording of finding that Court had jurisdic¬ 
tion is not order within S. 75 (3). 

The recording of a more finding, albeit in a 
formal manner, that the Court has jurisdiction to 
entertain an application cannot be deemed to be an 
ij order within the meaning of S. 75 (3). A decision 
upon jurisdiction has only the effect of regulating 
procedure and where it is not sufficient to dispose of 
the application, hardly stands on a different footing 
from a ruling as to the admissibility of a document 
tendered or the relevancy of a question put and 
objected to in the course of the trial. Such decisions 
as to details of procedure and admissibility of evi¬ 
dence may, no doubt, be regarded as orders in a sense 
but such decisions by themselves arc not open to 
appeal apart from the final decision disposing of the 
application or matter : 7 M. I. A. 283 (P.C.j ; (’33) 
20A.I.R. 1933 Mad. 500; ('30) 23 A.I.It. 193G 
Rang. 525 and (’34) 21 A.I. It. 1934 Lah. 194. 
Bel on. [l> 305/0 

Consequently, no appeal lies from the decision of 
the Insolvency Court that it had jurisdiction to 
entertain the application to scale down the debt 
C under the Madras Agriculturists Relief Act.f P 30G6] 

K . Srinivasa fiao — for Appellants. 

V. S. Narasimhachar — for Respondent. 

EPATANJALI SASTRI J.—These two connected 
appeals arise out of an application presented to the 
Court of the District Judge, Anantapur. exercising 
jurisdiction in insolvency for scaling down the debt 
due to the appellant in each case in accordance with 
the provisions of the Madras Agriculturists Relief 
Act. The appellant in C. M. A. No. GOG held a 
promissory note executed by the insolvent debtor, 
the respondent in these appeals, and the appellant 
in C. M. A. No. G07 had obtained a decree against 
him. Both the creditors had proved their debts but 
the respondent objected to their payment in full by 
the Official Receiver on the ground that the debts 
should Do scaled down under the Madras Agricul- 
r turists Relief Act. The Official Receiver overruled 
the objections and paid the full amount of the 
principal with interest at six p«r cent, per 1 annum 
as provided in S. 48(2), Provincial Insolvency Act. 
I hereupon the respondent filed I. A. Nos. 21 and 31 
of 1939 in the Court below praying that the debts 
fcbould be scaled down and that the bums paid by the 
Official Receiver in exec s of the amounts duo as 
Fcalod down should bo recovered from theap|>ellanls. 
While these applications were pending, the respon¬ 
dent also applied to the Court for annulment of his 
adjudication on the ground that all hia creditors had 
been paid in full, and the adjudication was annulled 
on 31st July 1910. The petitions referred to above 
were heard on Gth September 1910 on the pix. 
liminary objection raised by (lie appellants tlmt the 
Insolvency Comt had no jurisdiction to scale down 
I ho debts under Madias Act 1 of 193s, and the 
learned Judge pronounced what is blvied an “order” 
1942 M '39 A 10 


holding that the Court had jurisdiction (o entertain 
the applications and posting them for trial on the 
merits to 23rd September 1940. The appellants have 
brought these appeals with the leave of this Court 
challenging the correctness of this decision. 

Mr. V. S. Narasimhachaviar, the learned counsel 
for the respondent, has raised a preliminary objection 
to the maintainability of these appeals on the ground 
that the so-called order of the lower Court is nothing 
more than a finding on one of the points arising for 
determination in the petitions filed by the respon¬ 
dents which still await disposal, and thut no appeal 
lies under S. 75. Provincial Insolvency Act, against 
a mere finding where it docs not lead to or involve a 
disposal oi the matter in which it is made. Sub-s. (3) 
of that section under which these appeals have been 
filed provides that a person aggrieved by any order 
other than those specified in Sch. 1 made by a 
District Court otherwise than in appeal from an 
order made by a .subordinate Court may appeal to 
the High Court by leave of the District Court or of 
the High Court. It is argued for the appellants that 
the Court below having formally expressed its deci¬ 
sion upon one of the points for determination in the 
applications and issued also a decretal order, there is 
here an “order” made by a District Court otherwise 
than in appeal, and that the appeals are therefore 
competent under the provisions referred to above. 
Our attention was also called to the definition of 
“order” in S. 2, cl. (14). Civil P. C.. os formal 
expiession of any decision of a civil Court which is 
not a decree” and stress was laid on the fact that, 
while the Code prohibits appeals from orders save as 
otherwise expressly provided therein (S. 104), S. 75, 
sub-s. (3) provides for a right of appeal from any 
original order of a District Court other than those 
specified in Sell. 1. It was therefore urged that no 
limitation ought to be placed upon appeals from such 
orders by reading into the provision any restrictive 
or qualifying words from consideration of expediency. 

While we arc sensible of the difficulty of stating 
in sufficiently clear-cut and definite terms what is 
and what is not an order for the purposes of S. 75. 
Provincial Insolvency Act. we are convinced that the 
recording of a mere finding, albeit in a formal 
manner, that the Court has jurisdiction to entertain 
an application cannot he deemed to bo an order 


; Nm,,n Ih0 meaning ot that section. A decision upoi 
jurisdiction has only tlie effect of regulating pro 
cedure and, where it is not sufficient to dispose u 
tlie application, hardly stands on a different footin^. 
from a ruling as to the admissibility of a document 
tendered or the relevancy of a question put ami 
objected to in the course of the trial. Such decisions 
as to details of procedure and admissibility of evi- 
donee may. no doubt, he regarded as orders in 
a fwuse but it could not, we apprehend, have 
been intended that such decisions should by them- 
selves be open to appeal apart from the final deci¬ 
sion disposing of the application or matter. The 
consequence of holding that such decisions are ap¬ 
pealable might well lie lo make them conclusive 
unless they arc displaced in appeals preferred against 
fhem by the ptufy who is adversely affected and, i\$ 
}>ointed by tluir Lordships of the Privy Council 
m 7 M. I. A. 2 S3 * at page 302 nothing* would be 
more detrimental to the expeditious administration 
of justice than the establishment of a rule which 
would impo-e upon (In- suitor the necessity of so 
appealing (i. o., from every interlocutory order) ; 

1. (1H57..-.Q) 7 M. I A. 2*3 : 3 W. li, 15: I Slither 
3 - r > : 1 s, » ; 645 (I’.C.), Muhniujti Mohc. hu. Singh 
v. Bengal Government. 
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. whereby on tlie one hand he might be harassed with 
a endless expense and delay, and on the other inflict 
upon his opponent similar calamities.” 

A somewhat close analogy is to be found in the 
decision of this Court in 64 M. L. J. 7352 where it 
was held that findings on objections raised by a 
judgment-debtor in an execution application on the 
ground of lack of jurisdiction and limitation could 
not be made the subject of appeal when such finding 
did not result in the dismissal of the application but 
led to its adjournment for further hearing. It will be 
noticed that S. 2 (2), Civil I\ C., makes “the deter¬ 
mination of any question within S. 47” a “decree” 
and S. 96 provides that an appeal shall lie from 
every decree passed by any Court exercising original 
jurisdiction save where otherwise expressly provided. 
Notwithstanding this wide language used, this Court 
(Beasley C. J.,nud Bardswell J.) held that noappeal 
lay observing : 

b “No final order has been passed in execution by 
the learned Subordinate Judge. He has merely dealt 
with the two legal objections which were raised in 
the course of the execution proceedings. By his order 
ho hos not stopped execution proceedings from going 
on. Wlmt lie lias done quite obviously is to make an 
order that they are to go on to a final determination. 
In my view, the learned Subordinate Judge has 
made no order as yet which can be the subject of an 
appeal.” 

The position here is similar. The view we have 
expressed nlxive is also in accord with the decision 
of the Rangoon High Court in A.I.R. 1936 Rang. 
625 3 under S. 8, Presidency Towns Insolvency Act 
and of the Lahore High Court in A.I.R. 1934 Lab. 
194 4 (a ease of refusal to frame issues). Wc therefore 
uphold tlie preliminary objection ami dismiss tbeso 
appeals but make no order as to costs as the appeL 
c hints might well have thought it necessary to tile 
these appeals lest it should subsequently bo argued 
by the respondent that the decision now under appeal 
has become conclusive. 


C.R.K./G.N. 


Apjxals dismissed. 


2. (’33) 20 A.I.R. 1933 Mad. 500 : 144 I. C. 929 
C4 M. L. J. 735, Zamindar of Bodinaickanur 
Kamarnjupandia Naiekor. 


v. 


3. (“16)23 A.I.R. 1936 Rang. 625 : 166 I. C. 68, 
Vellayyappa v. Official Assignee. 

4. (’31) 21 A.I.R. 1934 Lull. 194 : 152 I. C. 222 : 
35 P. L. R. 155, Bal Mukund v. Knlyandns. 
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d Chavakula Vcnlatalcrislmayya 

— Petitioner 

v. 

Talluri Malakondayya and another 

— liespondents. 

Civil Rcvn. Petn. No. 156 of 1939, Decided on 
17th November 1941, to revise order of List. Court, 
Guntur, D/- 9th September 1938. 

•Provincial Insolvency Act (1920), S. 6 (e)— 
Fact oi sale o( debtor’s property in execution of 
decree is sufficient lor purposes of S. 6 (e) — 
Subsequent setting aside of sale is immaterial 
—Words "property has been sold in execution 
of a decree" in S. 6 (c) ol Act and O. 21, Rr. 89 
and 90, Civil P. C.~ Meaning of. 

The enumeration of the various nets of insolvency 
in 6 contemplates those acts which in the public 


eye shake the credit of a debtor and arc likely to 
cause a scramble amongst the creditors for his ^ 
assets. The words “property has been sold in execu¬ 
tion of a decree”, in O. 21, Rr. 89 and 90, Civil 
P. C., refer not to an indefeasible sale, but to a sale 
which has been actually held but which may be set 
aside as a result of subsequent proceedings. No 
greater weight can be given to the words “property 
has been sold in execution of the decree” in S. 6 (e), 
Provincial Insolvency Act than they carry in Rr. 89 
and 90 of O. 21, Civil P. C., to which S. 6 (e) natu¬ 
rally relates. Consequently, the fact of a sale of the 
debtor's assets in execution of a decree is enough for 
purposes of S. 6 (e) and a subsequent deposit where¬ 
by the sale is set aside or a subsequent objection 
founded on some material irregularity resulting in 
the setting aside of the sale, will not alter the fact 
that the property was sold in execution of the 
decree : (’38) 25 A. I. R. 1938 Lnh. 819 ; f33t 20 
A.I.R. 1933 Cal. 564; (1785-1800) 100 E. R. 33 and / 
(’40) 27 A.I.R. 1910 Mud. 375 (F.B.), Disting. 

[P 307u,6,(i ; c] 

M. S. Ramachandra 1tow and A. Bhujanga 
Boo — for Petitioner. 

AT. Bamamurtlxy for K. Eotayya 

— for Respondent?, 

WADSWORTH J. — The petitioner here was 
adjudged an insolvent on a creditor's application 
under S. 9, Provincial Insolvency Act, and the order 
of adjudication was confirmed in appeal. The civil 
revision petition challenges the correctness of this 
appellate order. The grounds on which the adjudi¬ 
cation was challenged in tho Courts below relate to 
the subsistence of the debt in favour of tho petition¬ 
ing creditor, having regard to an alleged agreement 
for sale and also having regard to a possible retros¬ 
pective operation of Act 4 of 1938. These conten- ~ 
tions uro not now pressed. The argument before us 
has been confined to the question whether tlie judg¬ 
ment of this Court in C. M. A. No. 330 to 332 
whereby the court sale which formed tho act of 
insolvency has been set aside, would warrant the 
cancellation of the order of adjudication. The judg¬ 
ment referred to was passed on 23rd October 1941 so 
that at tho time of the adjudication and also at the 
time when the appeal to the lower Court was heard, 
the contention which has been urged before us could 
not have been advanced. It is argued that there is 
no act of insolvency when a salo in execution has 
been held and tlmt sale has not been confirmed or 
having been confirmed, lias been set aside asa remit 
of a dej>osit under R. 89 of O. 21, Civil P. C. 

There appears to be no decided case covering this 
actual |*>int. Two cases have been quoted, A. I. R. 

1938 Lah. 819* and A.I.R. 1933 Cal. 564,^ in which 
it was held that the date of the sale for the purpose 
of limitation to an application under S. 9, Provin¬ 
cial Insolvency Act, is not tho date of the confirma¬ 
tion, but the date of the actual sale. We have 
also been referred to (1785-1800) 100 E. R. 33 3 in 
which it was held tlmt a clear and unequivocal act 
of bankruptcy such as suspension of payment cannot 
be explained away by the subsequent circumstance 
tlmt the creditor was paid. It seems to us that none 
of tlie.se cases really touch the point which wo have 
to decide. Under S. 6 (e), Provincial Insolvency 
Act, a debtor commits an act of bankruptcy if any 


(•38) 25 A.I.R. 1038 Lnli. 819 : 179 I.C. 367 : 40 
’.L.lt. 841, Lnl Clmnil v. Bho^ft Rum. _ 

(•33) 20 A.I.R. 1933 Cal. 56-1 : 145 I- 4‘29:o, 

. L. J. 148 : 37 C. W. N.535, Kanailal v. TiDkar 
>eo. 

(1785-1800) 100 E.R. 33, Colkett v. Freeman. 
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of hia property lias been sold in execution of the 

0 decree of any Court for payment of money. Under 
0. 21, Civil P. C., we find both in It. 89 and in R.90 
the words “where any immovable property has 
been sold in execution of a decree” used to indicate 
a sale which has been held and awaits confirmation 
and one which is liable to be set aside either as a 
result of a deposit or as a result of an objection to 
tho procedure. That is to say, the words “property 
has been sold in execution of a decree”, when used 
in 0. 21, Civil P. C., refer not to an indefeasible 
sale, but to a sale which has been actually held lint 
which may be set aside as a result of subsequent 
proceedings. It seems to us that therois noapparent 
necessity for giving greater weight to the words in 
S. G, Provincial Insolvency Act, than they carry in 
the relevant rules of 0. 21 to which cl. (e) of S. G, 
Provincial Insolvency Act, naturally lias reference. 
The enumeration of the variousacts of insolvency in 

b S. 6 6 eems to contemplate those acts which in tho 
public eye shake tho credit of a debtor and are 
likely to cause a scramble amongst the creditors for 
his assets. The man may actually be solvent, but 
may still commit an act of insolvency by suffering 
something to be done which shakes his apparent 
credit, as when he disappears from his normal 
dwelling house or hides himself from his creditors 
or under tho corresponding provision of the Presi¬ 
dency Towns Insolvency Act, suffers some attach¬ 
ment of his property in execution of a deereo to 
subsist for 21 days. All these are outward and visible 
signs that a man's credit has been shaken and they 
arc circumstances which are likely to cause a panic 
amongst his creditors. Consequently they justify any 
creditor in asking the Court to step in and see that 
there is a fair distribution of the debtor’s asscsts. 

c Having these considerations in mind it is but 
natural that the Legislature should lay down as ono 
of the criteria for judging whether u man’s osten¬ 
sible credit has been shaken, tho fact of a sale in 
Court of his assets in execution of a decree. The 
question whether the sale is eventually 6 c*t aside for 
some irregularity or whether tho debtor eventually 
finds it to his interest to deposit the amount of the 
particular decree is not really material. It is tho 
very fact that his circumstances aro sufficiently 
embarrassed to make him to submit to a sale of his 
property, winch justifies the creditor in asking the 
Insolvency Court, to take charge of his estate. We 
have had our attention drawn to a Full Bench deci¬ 
sion in I.Tj.lt. (1940) Mad. 4414 to which we were 
both parties in which it was hold that an adjudica¬ 
tion based on an alleged fraudulent preference would 
necessarily have to be cancelled or annulled on a 
judicial finding that there was no fraudulent pre¬ 
ference. But that decision apart from its being con¬ 
cerned with tho question whether the adjudication 
m to bo annulled or not seems to us to depend on 
quite different considerations. If there is no fraud.i- 
lent preference, there is no act of insolvency and a 
judicial finding which binds the parties that there 
has been no such fraudulent preference, destroys 
onco and for all the basis of tho insolvency. But aj 
wc read S.G (c) when there has in fact been a sale in 
execution a subsequent deposit whereby the sale is 
Bet aside or a subsequent objection founded on some 
material irregularity resulting in the setting aside of 
the sale, will not alter the fact that tho property 
was sold in execution of the decree. We do not wish 
to say anything which will be read as deciding that 

4 - (’10) 27 A. I. R. 1910 Mail. 375 : 1'<J I. C. 573 : 

■ L - R. ( 1010 ) Mad. 441 : (1910) 1 M. L. J. 228 
(r.B.), Periuknruppan v. Arunacbalam. 


a»i insolvency petition could or could not be main¬ 
tained on the strength of a sale which had been set £ 
aside before the insolvency petition was presented; 
nor do we wish to prejudice any application toannul 
the adjudication which might be preferred on the 
basis that the setting aside of the sale is a sufficient 
reason for the annulment of the insolvency. These 
are matters with which we are not now concerned. 
We coniine ourselves to holding on the facts of this 
case that the property of the insolvent lias been sold 
in execution of a decree notwithstanding the fact 
tlmi this Court in appeal lias set aside the sale and 
we are of opinion that the setting aside of the sale 
is not a sufficient reason for cancelling the order of 
adjudication in revision. In this view we dismiss 
the civil revision petition with costs. 


0.R.K./G.N. 


Petition dismissed. 


A. I. R. (29) 1942 Madras 307 , 

Venkataramana Rao and 
Abdur Rahman JJ. 

Elatath alias Muthetath Mallisseri 
Narayanan Nambudiri and others — 

Appellants 

v. 

EtacJieri Kunnath Chathukutti Nayar 
and others — Respondents. 

^ Appeal No. 437 of 1938 and Civil Misc. Petn. 
No. 5946 of 1941, Decided on 21at October 1941, 
ngainst decree of Sub-Judge, Tclliclierry 1)/- 28th 
July 1937. 

(a) Malabar Compensation for Tenants’ Im¬ 
provements Act (1 of 1900), S. 6 (2)— Kanom— 
Suit for redemption by jenmi—Jenmi can set ® 
off decree for arrears of rent obtained by him 
against kanom amount and value of improve¬ 
ments even if decree is barred by limitation : 
(’27) 14 A.I.R. 1927 Mud. 189=98 Ind. Cas. 563, 
OVERRULED. 

In a suit by the jenmi for the redemption of a 
kanom the jenmi is entitled to set off the arrears of 
rent duo to him without any regard to limitation 
against the kanom amount and tho value of impro¬ 
vements : 7 Mad. 545; 8 Mud. 381 and 8 Mad. 415. 
Ret. on. [j» a o96] 

rhe jenmi docs not lose bis right to set off even if 
a decree for rent had been obtained in its behalf : 
(’27) 11 A.I.R. 1927 Mad. 189, Approved. [I* 3096] 

Even if the decree for arrears of rent has become 
barred by time, tho jenmi does not lose his right to 
have it set off against the kanom amount and the h 
value of improvements : (’27) 14 A.I.It. 1927 Mad 
189=98 I. C. 563, OVERRULED ; 16 Cal. 307 
(I’.C.), Rel. on ; (’19) 6 A.I.R. 1919 Mud. 59 and 
(’17) 4 A.I.R. 1917 Mad. 258, Ref. ; 20 All. 401 
(PC.). Not apirroved. [p 3096,c] 

(b) Limitation Act (1908), Art. 182 — Execu¬ 
tion application returned (or amendment_ 

Application not represented within time lixed 
by Court—Order returning application held not 
wrong—Application held could not be deemed 
to be pending. 

Tho execution application presented by tlicdecrce- 
liolder was returned by the Court to rectify certain 
defects namely the claim for costs made by'the peti¬ 
tioner was obviously in excess of wbal was actually 
duo to him and certain draft sale papers which had 
been required to be produced were not produced 
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The application, however, was not rc-prcsented 
a within the time fixed by the Court : 

Held that the order returning the application for 
rectification of defects could not be said to be un¬ 
justifiable or wrong. [P 310d] 

Held further that the decree-holder, having failed 
to comply with the proper order of the Court within 
the time given to him, could not advance the 
contention that the application which had been with 
him throughout should be deemed to be pending. 

[P 310c] 

(c) Malabar Compensation for Tenants’ Im¬ 
provements Act (1 of 1900), S. 11 — Tenant 
building compound wall — Compensation must 
be granted unless landlord can show that old 
walls were repaired. 

A tenant who has built compound walls is entitled 
to compensation therefor unless the landlord can 
b show that the tenants had only repaired the old 
walls. [P 310c] 

(d) Malabar Compensation for Tenants’ Im¬ 
provements Act (1 of 1900), S. 10 — Tenant 
claiming compensation for trees — Onus is on 
him to show that trees were grown by him. 

A tenant claiming compensation in respect of 
certain trees must prove that the trees were grown 
by him. It is not for the landlord to show that the 
trees were not grown by the tenant. [P 310c] 

(e) Mortgage—Costs—Redemption suit. 

Ordinarily the mortgagor is liable to pay the costs 
of the mortgagee in a redemption suit. [P 310/] 

(f) Madras Agriculturists Relief Act (4 of 
1938), S. 15—Decree in suit by jenmi for re¬ 
demption of kanom passed in 1937 before Act 
modified by High Court after Act by reducing 
amount decreed to defendants under S. 6 (2), 
Malabar Compensation for Tenants’ Improve¬ 
ments Act after allowing full set off to plaintiff 
for arrears of rent —S. 15 not being retrospec¬ 
tive held did not apply. 

The decree in the suit by the jenmi for the re¬ 
demption of a kanom was passed in July 1937 
before the Act came into force and wasonly modified 
by tho High Court after the Act came into force by 
reducing the amount that was decreed in favour of 
the defendants under S. G (2), Malabar Compensa¬ 
tion for Tenants’ Improvements Act, after the full set 
off allowable to the plaintiff in respect of a decree 
for arrears of rent which at the date of the suit had 
become time barred had been taken into considera¬ 
tion : 

Held that S. 15, Agriculturists Relief Act, not 
tl being retrospective in character could have no ap¬ 
plication. Moreover the only decree that S. G (2), 
Malabar Compensation for Tenants’ Improvements 
Act, contemplated was one for improvements after 
tho arrears of rent, etc., had been set off. Conse¬ 
quently, the arrears of rent embodied in the decree 
for which a set off ought to have been allowed by 
the trial Court would bo wiped off in any caso and 
could not bo held to have been decreed. Nor could 
those arrears of rent bo regarded as due or payablo 
after the Act came into force. [P 310A ; P 31 \a) 

K. Kuttihrishna Mnxon — for Appellants. 

P. Oovinda Mown — for Respondents. 

A Weal No. 437 o / 1938 

ABDUR RAHMAN J. —The main question to 
decide in this appeal relates to tho plaintiff's claim 
for eetting off tho arrears of tho rent due to him by 
the defendants against tlie value of improvements 


found to be payable by the former to the latter. A 
decree was secured by the plaintiff Devaswom in e 
regard to the arrears of rent but it has become 
barred by limitation. The properties in suit includ¬ 
ing certain other items of property, sixty-three in 
all, belong to the plaintiff Devaswom. They were 
demised by it on a kanom of Its. 116 to defendants 1 
to 55, who were members of a tarwad, for a period of 
five years so far as paddy lands were concerned and 
for a period of twelve years in respect of parambas. 

It appears that a kuzhiknnom deed was executed by 
the plaintiff Devaswom on 26th February 1917 in 
favour of one V. Krislinan Nair who was then 
kavnavan of the defendants' tarwad. Since he died 
without executing n corresponding murupot, the 
marupat on the basis of which the present suit was 
instituted, Ex. A was executed by the nextkavnavau 
Kunkoonhan Nair and defendant 2 in favour of tho 
plaintiff Devaswom, on 9tli June 1917. The plaintiff 
Devaswom assigned one year’s rent. The assignee f 
brought a suit O. S. No. 175 of 1922, obtained a 
decree, and in execution the tenancy rights of defen¬ 
dants 1 to 55 were sold and purchased by defendant 
56. The other defendants who are now in possession 
are claiming under defendant 5G. 

The plaintiff Devaswom brought a suit O. S. 

No. 487 of 1921 for the recovery of rent due for the 
year 1096 (corresponding to 1920-21) in respect of 
both paddy lands and parambas and obtained u 
decree for the same on 17th December 1923. The 
amount claimed in the suit as rent forms one of the 


amounts which is being claimed in tho present suit. 

The plaintiff Dewaswom brought another suit O. S. 

No. 373 of 1922 for rent and for recovery of paddy 

lands alone, shown as items 33 to 03 in themurupat. 

This was decreed although items 62 and 63 in the 

marupat were excluded from tho decree on the 

ground that they were parambas and the suit in 

regard to them was premature. Tho items of pro- 

perty which were recovered in the execution of tho 

decree passed in that suit do not form the subject- 

matter of the present suit. The suit for redemption, 

out of which the present appeal arises was instituted 

by the plaintiff Devaswom for the recovery of 

paramba lands on payment of a kanom of Its. 116. 

Arrears of rent amounting to Rs. 6305-6-11 including 

those for which the decree was passed were asked to 

be set off against the value of improvements found 

lo bo payable to the tenants by the plaintiff. Tho 

defendants claimed the value of improvements in 

excess of the amount claimed hv the Devaswom but 

• 

contended that the arrears of rent for which the 
decree had been obtained could not be set-off, against 



the improvements duo to them as the decree bad 
become barred by time. 

The Subordinate Judge of Tcllichorry passed a ' l 


decree for redemption in favour of the plaintiff 
Devaswom on payment of the valuoof improvements 
due to various defendants detailed in the judgment 
but accepted the plea advanced by the defendants 
and refused to allow the set-off to the plaintiff in 
respect of the amount for which tho decree had been 


obtained. The plaintiffs appeal and tho first conten¬ 
tion us stated above advanced on their behalf is that 


they wore legally entitled to have the amount of 
lent covered bv tho decree in O. S No. 4«s7 of 1921 
set-off under S. 6 (2). Malabar Compensation for 
Tenants' Improvements Act (l of 1900) against tho 
improvements decreed in favour of the defendants in 
spite of the fact that the decree in its favour might 
have been barred by time. It was also contended 
tlmt the decree passed in O. S. No. 487 of 1921 was 
not barred by time in fact; but on hearing the learned 
counsel for the appellants, we were not satisfied that 
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this contention had any force and we did not for 
a reasons which wo will give later in this judgment 
call upon the other side to address 11s on that point. 
The third contention advanced on behalf of the ap¬ 
pellants was that the improvements in regard to 
items 44, 64, 60 and 60-A should not have been 
allowed by the lower Court. This question is dis¬ 
cussed in para. 65 of its judgment. Mr. Govinda 
Menon who appeared in this case on behalf of some 
of the respondents did not oppose this contention as 
he said that the clients for whom he was appearing 
had no concern with this claim made on behalf of 
the appellant. It was urged in the end that costs 
should not have been awarded against the plaintiff 
when it had substantially succeeded in the suit. The 
last three questions being of minor importance, we 
would like to address ourselves to start with on the 
first question that is by far the most important one 
to be determined in this appeal, 
b In view of the decisions of this Court in 7 Mad. 
645,4 3 Mad. 381- and 8 Mad. 415,^ it was not dis¬ 
puted that a jenmi was entitled to set off the arrears 
of rent due to him without any regard to limitation 
against the kanom amount and the valucof improve¬ 
ments. Nor was it, in view of A.I.H. 1927 Mad 1894 
contested that the plaintiff could have lost his right 
to set off even if a decree for rent had been obtained 
in its behalf, provided that it bud not become barred 
by time on the date on which the present suit was 
instituted, lint it was contended that if a decree for 
arrears of rent had been obtained by a jenmi and it 
is allowed to be barred by time, the jenmi would 
not retain the right to have it set off against the 
kanom amount and the value of improvements. The 
question to decide is whether this contention is cor¬ 
rect. Our attention has not been drawn to any deci¬ 
sion in which this question had directly arisen for 
c decision but reliance was placed on certain observa¬ 
tions of Devadoss J. in A. 1. It. 1927 Mad. 1894 
(which were admittedly in the nature of obiter) and 
of Krishnnn J. in n decision by u Division Bench of 
this Court in 41 Mad. 1043/* The question in our 
view really turns on a correct interpretation of 
S. 6 (2) which reads as follows : 

“If in such a suit the Court finds any sum of 
money due by the defendant to the plaintiff for 
rent or otherwise in respect of the tenancy , the 
Court shall set of! such sum against the sum found 
due under sub-8. (1) and shall pass a decree declar¬ 
ing as the amount payable to him on ejectment the 
amount (if any) remaining due to the defendant 
after such 8ct-off. M 

The words underlined (italicised here) by us are, 
in our opinion, important and it cannot be reason- 
ably argued that arrears of rent will not remain due 
{ even if a decree lms been |>assed in regard to them, 
but which has remained unsatisfied. There is a great 
rlral of difference between a decree becoming un¬ 
enforceable in a Court of law by lapse of time and 
thus making it impossible for a decree-holder to 
realise his dues by a process of Court and a decree 
becoming satisfied. .Limitation in such cases bars 
the remedy but does not extinguish the right. The 
unpaid rent must still lie regarded as due although 
it may not be possible for tin- person to whom the 

1. (’HI) 7 Mad 545, Achnta v. Kali. 

2. (’85) 8 Mad. 381, Kanna Pisharoti v.lvombi Aclian. 

3. (*85) 8 Mad. 115, I onian v. llama. 

4. (’27) 14 A. I. It. 1927 Mad. 189 : 9s I. C. 5G3, 
Kunhi Krislimm v. Knnlii|>ctiiiu. 

5. (’19) 6 A. I. R. 1919 Mini. 59 : 19 1. C. 123 : 41 
Mad. 1013 : 35 M.L.J. 414, Mangcshwm Xaiuin 
Rao v. Shiva lino. 


vent is due to bring a suit again for realising that 
debt from his debtor. If limitation cannot prevent 0 
debt which is uncovered by a decree, from being 
claimed by a jenmi by way of set-off against the 
kanom amount and improvements as held in 7 Ma<u 
545, 1 2 3 4 5 8 Mad. 381- und 8 Mad. 415,** and if the mero 
passing of a decree, if it is alive, does not, on the 
ground of merger or any other principle of law, 
debar a plaintiff, as held in A.I.R. 1927 Mad. 189* 
from getting a set-off under the aforesaid section of 
the Tenants'Improvements Act, there can be nothing 
in our opinion, which can lie held to debar a plain¬ 
tiff from getting a set-off in spite of the fact that 
the decree had become barred by time. It is instruc¬ 
tive to compare the words “amount due by the 
plaintiff to the defendant’' in this sub-section with 
the words “legally recoverable” in O. 8, R. 6, Civil 
P. C. It has been held that if the defendant’s claim 
is barred by the law of limitation at the date of suit 
it cannot be pleaded bv way of set-off under the pro- / 
visions of the Code of Civil Procedure; but the 
Courts have in construing that .section confined that 
rule to a legal set off merely, while in cases of 
equitable set-off claimed by a defendant no such 
exception has been engrafted for the simple reason 
that in granting equitable set off the Court is not 
necessarily confined to the limits introduced in 0.8, 

R. 6, Civil P. C. The ordinary cases between lessors 
and lessees may be different. It bas been held in a 
Madras case, 39 Mud. 939,° that it was not open to a 
lessee to claim by way of equitable set off an unli¬ 
quidated claim for damages which was barred at 
the date of suit. The same rule cannot however be 
applied to a kanom where the landlord is declared 
bound by the statute to pay for improvements effect¬ 
ed by the tenant daring the period of his tenancy 
which is usually 12 years and a tenant has to be 
made liable to pay the whole of the rent due by him 9 
to his landlord before a decree declaring the amount 
payable to him for improvements can be passed only 
after the set-off for rent in respect of the tenancy 
lias been allowed to the landlord. We are aware of 
the dictum of Devadoss J. in A.I.R. 1927 Mad. 189,4 
where lie said that a decree that was barred by 
limitation could not be set off but we really see no 
reason or principle on which, in view of the clear 
words of S.6(2), Tenants* Improvements Act, it can 
be sup|>orted. Reliance was placed by Mr. Govinda 
Menon on the observations of Krishnan J. in 41 
Mad. 1013-* where that learned Judge accepted the 
principle of the American law given by Jones in 

S. 936 of his treatise on Mortgages which was to the 

effect that: h 

“The merger of the note in a judgment does not 
extinguish the debt and the mortgage continues a 
lien till it is satisfied or the judgment is barred by 
statute of limitation.” 

The other learned Judge Mr. Justice Phillips con¬ 
stituting the Division lb-ncli was not however pre¬ 
pared to go to that extent. He observed as follows : 

“It would appear that under American law the 
respondent's contention is correct (vide Jones on 
Mortgages, S. 936) but the position is not so clear 
either in English or Indian law, for, it would appear 
from a jiassage in 21 Halsbury 325 that the original 
charge would still remain unless the decree became 
satisfied and it is questionable wliethera decree that 
has become barred by limitation is on the same 
footing ns a decree that lms been satisfied.*' 

Since there was no question of get off in 41 Mad. 

6. (’17) 4 A. I. R. 1917 Mad. 258 : 32 I. C. 80 : 39 

Ma«l. 939 : 30 M. L. .!. 59, Yyravan Chetti v. 1). 

Nut ninja Desikar. 
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1043 5 such as is being claimed by the plaintiffs in 
the present suit, it is unnecessary in the circum¬ 
stances to consider Erishn&n J.s observations more 
closely. The decision in that case can be no autho¬ 
rity for the contention that if the decree for rent 
had been obtained the amount decreed would cease 
to bedue as rent under the Compensation for Tenants 1 
Improvements Act even if the decree is barred by 
limitation. In our opinion, the decision of their 
Lordships of the Judicial Committee in 1G Cal. 307 7 
goes to show that there could have been no merger 
in spite of the decree having been passed in favour 
of the mortgagee for certain interest so as to preclude 
him from claiming the same amount in a redemp¬ 
tion suit instituted against him subsequently by the 
mortgagor. The judgment of their Lordships of the 
Privy Council may have been, as remarked by the 
learned Judges in 20 All. 401 8 at p. 407 very brief; 
but the summary of the decision of the Judicial 
Commissioner against which the appeal was taken 
to the Privy Council given in the facts of that case 
and the argument addressed to their Lordships of the 
Judicial Committee leave no room for doubt as to 
the contention advanced before them and as to the 
view which ultimately prevailed. The mortgagee in 
20 All. 4010 had, in the words of the learned Judges 
of the Allahabad High Court “preferred to seek one 
remedy" and his debt should have been on this 
principle regarded by their Lordships of the Privy 
Council in the Calcutta case to have become merged 
in the decree and was only payable under the decree 
and not otherwise. But it was not so held by their 
Lordships. 

The relationship between the parties in the pre¬ 
sent case is really that of a mortgagor and mort¬ 
gagee and in taking an account between the parties 
which S. G (2) contemplates, the plaintiff who is in 
the |>osition of the mortgagor would, in our opinion, 
and in accordance with the language of that sub-sec¬ 
tion be entitled to a set-off even in regard to a decree 
that was barred by limitation. The other questions 
need not detain us long. It was contended on behalf 
of the appellant that the decree in favour of his 
client was not barred by limitation. This contention 
was based on the fact that an application for execu¬ 
tion was presented by him on 7th August 1933 but 
it was returned by tho Court on 10th August 1933 
to rectify certain defects that existed in the petition. 

It was not re presented by him. Relying on certain 
decisions of this Court, it was argued that the appli¬ 
cation for execution which was according to law 
should not have been returned and the effect of tho 
wrongful return by the Court was that the applica¬ 
tion should be deemed to bo pending. We do not 
however ugreo with that contention. Whatever may 
have been tho effect of the order of the execution 
Court, if it was not justified, it cannot be said in 
this case that the order passed by the execution 
Court on 10th August 1933 was an unjustifiable or 
a wrong order. The claim for costs made by the 
petitioner was obviously in excess of what was 
actually due to him and the application had there¬ 
fore to be returned for amendment. Moreover, certain 
draft sale papers had not been produced and they 
wore required to be produced. The execution Court 
had given three weeks' time for amendment and 
for the production of tho papers and having failed 
to comply with the pro|>cr order of the Court within 
the time given to him lie cannot advance the con- 


7. (’89) 10 Cal. 307 (P.C.), llcwanchal Singh v. 
Jawahar Singh. 

8. (’98) 20 All. 401 : 1898 A.W.N. 90 (I\C ), Inulad 
Ilasan Khan v. Badriprnsad. 


tention that the application which had been with 
him throughout should have been deemed to be 6 
pending. 

The improvements to which objection has been 
taken by tho appellants should not have been in our 
opinion allowed in regard to items 64, 06 and 66-A 
although the grant in regard to item 44 appears to 
be justified. As for the last item, the tenants appear 
to have built the compound walls and unless the 
plaintiff had shown that they had only repaired the 
old walls compensation should have been and was 
rightly granted. In regard to item 64 however tho 
onus was on the defendants to establish that they 
had effected the improvements for which they could 
have claimed compensation and not for the plaintiff 
Devnswom to show that the trees had not been 
grown by the tenants. That would be tho proof of 
negative fact and unless the law required the plain¬ 
tiff to prove a negative fact, which it did not, it 
should have been proved by the defendants. Similarly / 
the statement of D. W. 4 should not have been, in 
the absence of the marupat, accepted in regard to 
items 66 and 66-A. As for costs, there is no reason 
why we should interfere with the discretion exer¬ 
cised by the Court below. Ordinarily, the mortgagor 
is liable to pay tho costs of the mortgagee in a 
redemption suit. But, in the circumstances of tho 
case, the Court lmd decreed only a portion of tho 
costs in regard to court-fee and in regard to tho 
expenses of a commission incurred by them. In 
other respect, they were directed to bear their own 
costs. There is no reason why we should interfere 
with that discretion. The result is that the appeal 
will be accepted to the extent that tho item covered 
by the decree in O. S. No. 487 of 1921 would be 
allowed to be set off as against the claim for im¬ 
provements allowed to the defendants. The claim 
for improvements in regard to items 64, 66 and 66-A q 
is disallowed. The plaintiff will have, in tho circum¬ 
stances, three-fourth of the costs of this appeal. 
Time for redemption is extended by three months 
from this date. An application has been filed by 
Mr. Govinda Menon under S. 15. Madras Agri¬ 
culturists Belief Act (4 of 1938). It may be posted 
for hearing next week. 

C. M. P. No. 3946 of 1941. 

ABDUR RAHMAN J. —It has been contended 
by Mr. Govinda Menon that since the amount of 
rents covered by the decree is being allowed by us 
for the first timo now, it should bo deemed to have 
been discharged as his client had in accordance 
with the provisions of S. 15. Madras Agriculturists 
Belief Act, deposited the sum due for faslis 1347 
and 1346 before tlie dates mentioned in that section. 

In view however of the decree that was passed in 
this case in July 1937 before the Agriculturists ft 
Belief Act eamo into force, and which wo are now 
only modifying by reducing tho amount that was 
decreed in favour of the defendants under S. 6 (2), 
Malabar Compensation for Tenants* Improvements 
Act (1 of 1900) after the full set of allowable to tho 
plaintiff had been taken into consideration, we nro 
of opinion that S. 13, Agriculturists Belief Act, not 
being retrospective in character, can have no applica¬ 
tion and the amount duo for improvements allowed 
to the defendants should have been decreed by tho 
lower Court after the arrears of rent included in 
the decree that is now barred by limitation bad 
been taken into account. Viewed thus, tho rent 
could not bo regarded as due or payable after the 
Act came into force. The only decree that S. 6 (2), 
Malabar Compensation for Tenants* Improvements 
Act. contemplates is one for improvements after tho 
arrears of rent, etc., have been set off. The rent 
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would thus be wiped off in any rase and cannot be 
held to have been decreed. It would therefore follow 
that the rents alone included in the sum of Rs. 1960 
for which the decree was passed excluding costs and 
interest would be deducted out of the improvements 
and the balance that is found to be duo after the 
amount of rents lms been deducted will remain 
payable to the defendants. The parties are directed 
to bring in a draft decree. 

C.K.K. G.N. Order accordingly. 

Limitation Act — 

(b) (Ml) Chitaley, Art. 182, X. 129 Pt. 24. 

P38) Rustomji, Page 1692 N. “Striking off: Pro¬ 
ceedings still ponding'* and Page 1759 N T . “In- 
tovronl or defective application—Amendment." 

C. P. C — 

(e) (MO) Chitaley, 0. 34 R. 7, N. 0 Pt. 1. 

(Ml) Mulla, Page 1069 Pt. (s). 
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SOMAYYA J. 

L. A. Anthonimuthu Pillai —Appellant 

v. 

V. K. Naganatlia Ayyar ami others — 

Respondents. 

Second Appeal No. 950 of 1940, Decided on 10th 
December 1941, against decree of Sub-Judge, Tuti¬ 
corin, in A. S. No. 120 of 1938. 

(a) Tort—Wrongful attachment—Damages— 
Municipality not being able to realise arrears 
of house tax from owner moving Magistrate to 
* take action under Sch. 4, R. 36, Madras District 
Municipalities Act—Magistrate issuing warrant 
to attach moveables found inside owner's house 
—House occupied by owner’s divided brother— 
Tax Superintendent being 3sked to do so point¬ 
ing out house to constable—Constable attaching 
moveables as per warrant and Superintendent 
attesting search list — Action against Munici¬ 
pality and Superintendent by owner’s divided 
brother for damages held not maintainable. 

The municipality not being able to realise arrears 

house tax from the owner mo\ed the Magistrate 
under Sch. 4, R. 36, Madras District Municipalities 
Act. The Magistrate thereupon issued a warrant for 
the attachment of moveables found inside the bouse. 
The house however wa3 not in the occupation of the 
owner, but that of bis divided brother. On being 
£ U'ked to do so. the Tax Superintendent accompanied 
the constable to whom the warrant was entrusted 
for execution and pointed out the house in question. 
The moveables in the house were attached us per 
warrant and the search list was attested by the Tax 
Superintendent. The owner’s brother whose move¬ 
ables were attached brought an action for damages 
for wrongful attachment against the municipality 
and the Tax Superintendent : 

Held that there was no case against the Tax 
Superintendent and the suit against him was rightly 
dismissed. [1* 3126) 

Held further that the municipality was entitled 
to move the Magistrate to take action under U. 30 
and the further proceedings were all taken by the 
Magistrate. Therefore, the Municipal Council in 
moving the Magistrate to take action against lho 
defaulter did no more than what it was justified 
under the law* to do and therefore the suit against 
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the Municipal Council ns well was rightly dismissed. 

[P3126,c] e 

(b) Tort — Seizure of goods authorised by 
warrant — No action lies for damages even if 
warrant was improperly obtained. 

If goods are seized under a writ or warrant 
however improperly obtained which authorised the 
seizure, the seizure is lawful and no action for 
damages will lie in respect of the seizure unless the 
person complaining can establish a remedy by some 
such action as for malicious prosecution : (’31) 18 
A.I.R. 1931 P.C. 28, lid. on. [P 313 a t c) 

N. S. Sundaram — for Appellant. 

A. Siraminatha Ayyar and S. Thayagaraja 
Ayyar — for Respondent*. 

JUDGMENT—One K. A. Anthonimuthu Pillai 
was the owner of two houses Nos. 60 and G1 in 
Vnniarvilai Street,Tuticorin. The municipal tax for 
house No. 61 was in arrears. The owner K. A. Antho- f 
nimuthu Pillai was prosecuted The Bench Court 
convicted and fined him and also directed him to 
pay up the arrears. The arrears were not paid and 
the Bench Court then issued a warrant to attach the 
moveables of K. A. Anthonimuthu Pillai. The war¬ 
rant proved infructuons. The Court then issued a 
second warrant through the Sub-Inspector of Police to 
attach all the moveables found in the house No. 61, 
That house was then occupied by the defaulter’s 
divided brother B. A. Anthonimuthu Pillai. Attach¬ 
ment was effected by the Hoad Constable to whom 
tlie warrant was entrusted for execution by the Sub- 
Inspector. When the warrant was returned atone 
time saying that the house was locked, the following 
order was passed by the Magistrates : 

“The warrant should he executed properly. It is 
no use saying that the house is under look and that 
the accused is absent from the town. Steps should ® 
he taken to attach all the moveable properties found 
inside the house of the accused and the village 
Munsif's attalcshi obtained for doing so. The war¬ 
rant should he returned for execution on or before 
10th Juno 1936 without fail. 

(Sd) N. M. Roche Victoria, 21-5-1936, 
President in charge." 

Thereupon the Head Constable took the village 
Munsif and proceeded to execute the warrant. On 
that occasion they sought the help of defendant 1, 
the Tax Superintendent of the municipality and ho 
was asked by the municipal authorities to render 
help to the constable. Defendant 1 pointed out tho 
house and later attested the search list which was 
prepared by the Head Constable. The present suit 
was laid against four defendants, the first being the 
Tax Superintendent, tho second flu* Head Constable, , 
the third the village Munsif and the fourth, the h ; 
Municipal Council of Tuticorin. The plaintiff's case 
is that there is enmity between him and defendant 1 
and that he got the others to execute the warrant 
by attaching all the properties of the plaintiff, B. A. 
Anthonimuthu Pillai including moveables which are 
not attachable under S. 60, Civil P. C., and under 
the provisions ol the District Municipalities Act 
which embody the prohibition contained in S. 60, 

Civil 1*. C. Both the lower Courts dismissed the suit 
and the appellant urges that the dismissal is wrong 
for the reason that his properties were attached for 
the arrears due by his brother K. A. Anthonimuthu 
Pillai. He fays that he was not tho defaulter and 
that tho President could only issue a warrant for tho 
attachment of the moveables of the defaulter and 
that i i his moveables were attached, he was entitled 
to damages on the ground of wrongful attachment. 

He also says that even wearing apparel, cooking 
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vessels and bedding were attached all of which are 
3 not attachable and that the whole thing was engi¬ 
neered by defendant 1. 

Both the lower Courts have found that the plain¬ 
tiff has not proved that there was any enmity 
between the appellant and respondent 1, the Tax 
Superintendent and the appellant's case that he was 
at the bottom of the whole thing is not proved. 
What has been found against respondent 1 is that he 
pointed out the house No 61 to the Head Constable 
and that too on being asked to do so. Evidence to 
the effect that there was a protest against the 
attachment of the articles on the ground that they 
belonged to B. A. Anthonimuthu Pillai and that 
respondent 1 asked the Head Constable to go on with 
his attachment notwithstanding the fact that the 
moveables did not belong to the defaulter is dis¬ 
believed. On these findings there was no case against 
respondent 1 and the suit against him was rightly 
b dismissed. He was not a party to the attachment. 
He did not point out the articles to be attached and 
he took no part in it. He showed the house no 
doubt but it is not the case of the appellant that by 
merely showing the house, he was guilty of any 
illegal conduct. The subsequent attestation of the 
search list does not carry the case further. I there¬ 
fore agree with the lower Courts in holding that 
respondent 1 was not liable for ujiy damages for the 
wrongful attachment, if any, of the goods of the 
appellant. Respondent 4, the Municipal Council, 
must also be exonerated because there is nothing to 
show that respondent 4 sought the attachment of 
the moveables of the appellant. They complained, 
as they were entitled to do, to tho Magistrate that 
the arrears were not paid. Under R.30(1) of Sch.4, 
District Municipalities Act, if the amount due on 
account of any tax is not paid within fifteen days, 
c the executive authority may recover by distraint tho 
amount due on account of the tax together with tho 
warrant fee and the distraint fee. Clause (2) says: 

“If for any reason the distraint, or a sufiicient 
distraint, of the defaulter's property is impracticable, 
the executive authority may prosecute the defaulter 
before the Magistrate." 

Under Rule 3G (1) : 

"Every person who is prosecuted under sub-r. (2) 
of R. 30 shall be liable, on proof to the satisfaction 
of the Magistrate that ho wilfully omitted to pay tho 
amount duo by him or that he wilfully prevented 
distraint or a sufiicient distraint, to pay a fine not 
exceeding twice the amount which may lx? clue by 
him on account of the tax and tho warrant fee." 

Then clause (2) of R. 36 says : 

" Whenever any person is convicted of an offence 
under sub-r. (1), the Magistrate shall, in addition to 
d any fino which may be imposed, recover summarily 
and pay over to tho Municipal Council tho amounts, 
if any, due under the heads specified in els. (a) and 
(b) of sub-r. (1)." 

In this case the municipality tried to recover tho 
arrears and they failed. They tried to execute a 
warrant against the moveables of tlie defaulter and 
thero again they were unable to get anything. Then 
tho defaulter was prosecuted under el. (2) of R. 30. 
It was proved to the satisfaction of the Magistrate 
that lie wilfully omitted to pay the amount flue by 
him. Then tho Magistrate convicted him of that 
offence and sentenced him to pay tho fino and under 
el. (2) of R. 36, the Magistrate issued tho warrant 
that all tho moveables found in premises No. 61 
should be attached. This ho was certainly entitled 
to do and there would have been no trouble if tho 
warrant had been confined to the moveables of the 
defaulter, but under R. 35, if the tax due on account 


of any building remains unpaid at the end of the 
period specified in sub-r. (1) of R. 30, the executive * 
authority may, if the said tax has remained unpaid 
for more than twelve months, require the occupier 
for the time being of such building to pay tho 
amount within a specified time and may distrain 
and sell any moveable property found in the building. 

In certain cases, even the moveables which do not 
belong to the defaulter, if found on the premises, 
may be liable to attachment. In this case, rightly or 
wrongly, the Magistrate issued a warrant directing 
the attachment and seizure of the moveables found 
inside the house No. 61. All that tho Municipal 
Council is said to have done is to move the Magis¬ 
trate to take action under R. 36. This tho Municipal 
Council was entitled to do and the further pro¬ 
ceedings are all taken by the Magistrate. Therefore, 
the Municipal Council in moving the Magistrate to 
take action against the defaulter did no more than 
what it was justified under the law to do and there- / 
fore the suit against the Municipal Council as well 
was rightly dismissed. Then coming to the case of 
respondents 2 and 3—tho Head Constable and tho 
Village Munsif— it is clear from what has just been 
said that they were acting under the express orders 
of the Magistrate in attaching all tho moveables 
found in the house in question. The Village Munsif 
is not said to have done anything more than what 
he was directed to do under the warrant, namely, 
to attest the search warrant. As regards the Head 
Constable, he obeyed the warrant as he was bound 
to do and he is not concerned with the question 
whether the warrant was rightly issued or wrongly 
issued. Under tho Judicial Officers' Protection Act 
of 1850 : 


“No officer of any Court or other person, bound 
to execute the lawful warrants or orders of any . . . 
Judge, Magistrate, Justice of the Peace, Collector or 
other person acting judicially shall bo liable to bo 
sued in any civil Court, for tho execution of any 
warrant or order, which he would bo bound to 
execute, if within the jurisdiction of the person 
issuing the same." 

That is, if the warrant authorised it and he exe¬ 
cuted the warrant, he is protected under this section. 
Tho question is put beyond doubt by tho decision 
of the Judicial Committeo in a case from Ceylon 
61 M. Jj. J. 330. 1 There certain goods which onco 
belonged to the insolvent were removed to a godown 
belonging to tho appellant. The defendant in the 
action moved the Court to issuo a search warrant 
because he suspected tlmt it was really the goods of 
the insolvent which wero removed to the appellant’s 
godown. It was however found that they had been 
lawfully sold to the appellant sometime before tho 
insolvency and that tho ownership passed to the 
appellant and they ceased to bo tho insolvent’s 
goods. The insolvency Court issued a search warrant 
and the resjondent went with the officer entrusted 
with the execution of the search warrant and pointed 
out tho goods to he seized. Those goods wero seized 
and ultimately it was found that they were not tho 
goods of the insolvent. The appellant sued tho res¬ 
pondent for damages for wrongful attachment and 
for tlie loss sustained by him. The Supreme Court of 
Ceylon dismissed the action holding that thero was 
no malice proved. The Judicial Committeo reversed 
the decision holding that tho attachment in that 
case authorised only the seizure of tho insolvent's 
goods which may be found in the premises belonging 
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1. (’31) 18 A.I.R. 1931 P.C. 28 : 130 I.C. 310 : 61 
M.L.J. 330 (P.C.), Ramnnathan Chetty v. Meera 
Sftibo Marikar. 
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to the appellant and that it did not authorise tho 
0 seizure of any goods found in those premises. They 
say that if the seizure was not authorised by tho 
order, then the case stands on a different footing 
altogether. They said this: 

“A distinction must be drawn between acts done 
without judicial sanction and acts done under judi¬ 
cial sanction improperly obtained. If goods are 
seized under a writ or warrant which authorised the 
seizure, the seizure is lawful and no action will lie 
in respect of the seizure, unless the person com¬ 
plaining can establish a remedy by some such action 
as for malicious prosecution. If. however, tho writ 
or warrant did not authorise the seizure of the goods 
seized, an action would lie for damages occasioned 
by the wrongful seizure without proof of malice.** 

In that particular case the search warrant ran in 
the following terms: 

“These are therefore by virtue of the Insolvent 
b Ordinance, 1853, to authorise and require you with 
necessary and proper assistants to enter in the day¬ 
time into the premises aforesaid and there diligently 
to search for the said property and if any property 
of the said insolvents shall be there found by you on 
such search that you seize the same to be disposed 
of and dealt with according to the provisions of the 
said Ordinance.'* 

The warrant did not authorise the seizure of all 
goods found in those premises but directed him 
diligently to search for the property of the insolvent 
and said that if any property of the insolvent was 
found on such a search, then, the officer was to 
seize the same to bo disposed of according to tho 
orders of the Insolvency Court. This decision gives 
the distinction to be drawn between a case where an 
act was authorised by the warrant however impro¬ 
perly obtained, and a case where it was not autho- 
C rised by the warrant. In this case, the seizure of 
the goods in question was certainly authorised by 
the warrant. As stated already, it directed the officer 
in express terms to seize all the goods found on the 
premises. The goods in question were found in the 
premises and their seizure was therefore authorised 
by tho warrant. In such a case, there is no room for 
any action for damages, unless, as the Judicial 
Committee says, tho case is brought under some 
other head ol tort such as malicious prosecution or 
otherwise. The suit was therefore rightly dismissed 
against all the respondents and the appeal is dis¬ 
missed with costs (one set). No leave. 

C.R.K./G.N. Appeal dismissed. 
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Somayya J. 

Kori Kotrabasavva — Appellant 

V. 

Arayanji I eerabhadrappa and another 

— licspondents. 

Second Appeal No. 112 of 1040. Decided on 8th 
December 1011, against decree of District Court 
Bellary, D/- 21th October 1930. 

(a) Hindu law — Maintenance — Widow _ 

Widow's daughter and son-in-law when can be 
maintained. 

Ordinarily it is only the widow that can claim to 
ho maintained from the property left by her hus¬ 
band. The daughter, if indigent, may be maintained, 
but the daughter's husband and others cannot In- 
maintained. Jf there is enough income and if it is 
not a question of borrowing, then it isopen to the 


widow to maintain the son-in-law and other persons 
n3 well; but if it is a question of borrowing then the 0 
question would be whether the widow was entitled 
to incur any expenditure for the maintenance of any 
one except herself. It is only if the daughter is in¬ 
digent and if her husband is not able to protect her 
that the mother would be entitled to borrow even 
for the purpose of maintaining the daughter. 

[P 314d,e) 

(b) Hindu law — Maintenance — Widow — 
Widow is entitled to live in same state in which 
she lived during her husband's liie-time — But 
maintenance should be fixed with regard to cir¬ 
cumstances of family. 

Where a widow or the widow and her daughter 
are to be maintained out of the property left by the 
widow’s husband, they are entitled to live in the 
same state in which they wore living during the 
widow’s husband's lifetime, but having regard to 
the circumstances of the family, the Court can fix a J 
reasonable sum as maintenance. [V 314 f] 

(c) Hindu law—Widow—Necessity—Widow 
handing over to creditor most of income rea¬ 
lized on harvest in shape of grain and day alter 
day taking sums from him for daily consump¬ 
tion — Whether particular amount taken binds 
reversion. 


Where most of the income when realized on har¬ 
vest is handed over by the widow to the creditor in 
the shape of grain and day after day she goes on 
taking from tho depositee sums required for the 
daily consumption or for other daily needs and also 
making payments, the Courts have to be careful in 
saying whether tbe general balance at the end ol a 
long period of such continued dealings is really such 
as would be binding on the reversion. In such a case 
merely because a particular amount, say Rs. 15 or 
Rs. 20 was taken for tlie purpose of paying kist, it 
does not mean in the first instance that it is a bor¬ 
rowing nor would it lead to tbe conclusion that it is 
necessary to borrow it. The Court must see whether 
the amount was drawn from out of the deposits or it 
is a fresh loan; if it is having regard to tho general 
income of the family whether the widow can be held 
to he justified in borrowing for the payment of the 
ki?t. ‘ (p 314//. /j] 

Kasturi Seshagiri Rao — for Appellant. 


r. S. Narasiviliachar — for Respondents. 

JUDGMENT. — This is a reversionary action 
filed bv the daughter of one Basalingappa for a 
declaration that a mortgage decree and the proceed¬ 
ings in execution of that decree in O. S. No. 299 of 
1934 arc not binding upon her. The properties in h 
question admittedly belonged to her father Basulin- 
guppa, who died before 1913, leaving a widow who 
died after the suit and the plaintiff, his daughter. 
Res|)ondent 1 and respondent 2's grandfather lent 
monies to the widow ami ultimately a mortgage deed 
for Its. 3500 was executed on 7th September 1922. 

On this mortgage, n suit was filed by respondent I 
against the mortgagor, the widow impleading the 
co-mortgagee's grandson as a defendant. A mortgage 
decree was passed mid the properties were purchased 
by respondent 1. The present suit is filed font declar¬ 
ation that the mortgage, the decree in the suit and 
the sale in execution are not binding on the plaintiff, 
tho next reversioner. The suit was decreed by the 
trial Court but on appeal the District Judge reversed 
tlie decision of the trial Court and held that the 
mortgage was proved to be binding on the estate ol 
Basalingappu. Exhibit 12, the mortgage in favour 
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of respondent 1 and the grandfather of respondent 2 
Q was executed on 7th September 1922 for Rs. 3500 
partly in discharge of an earlier mortgage, Ex. 8 
and also in discharge of the amounts due on further 
dealings. The prior mortgage, Ex. 8 was of the year 
1919 and it was for a sum of Rs. 1500. By the time 
of Ex. 12, the amount due under it is said to have 
amounted to Rs. 1966. The amount of Rs. 3500 for 
which Ex. 12 was executed was made up of Rs. 1966 
due under the prior mortgage, Ex. 8, Rs. 809, the 
amount due on dealings, and Rs. 725 due on a pro¬ 
missory note executed by the plaintiff's husband. 
Exhibit 8 was in turn executed in respect of prior 
dealings. Apparently it was in discharge of Exs. 5, 
G and 7 but this is not quite clear and the matter 
requires investigation. 

The learned District Judge relies upon Exs. 1 to 4 
which are said to be patti books, the account books 
themselves not having been produced. Except in a 
^ few cases, so far as I have examined the entries with 
the help of the advocates on either side, no purposes 
are mentioned as against most of these items. From 
Ex. 1 it appears that there was a debt due by Basa- 
lingappa to the extent of Rs. 200 and that it was 
reducod to Rs. 100 by the widow. And then Ex. 2 
shows that in 1915 the debt due was reduced to 
Rs. 16. So in 1916 the amount due was only Rs. 16. 
The Judge says that the reduction could not have 
been out of the income but that it must have been 
out of borrowings effected from third parties by the 
widow. But he does not refer to any evidence and 
the evidence has to he canvassed to see whether this 
etatemont of the Judge is based on any evidence. 
The estate left by Basalingappa consisted of 40 acres 
of dry land. The Judge says in para. 17 that the in¬ 
come according to respondent 1 himself would bo 
Rs. 300 to 400 in a good year, Rs. 100 to 200 in a 
c bad year and the net income on lands would ho 
Rs. 100 to 200; that is, if the lands arc leased out 
the income would be Rs. 100 to 200, otherwise, if 
they are cultivated by tho widow with the help 
of farm servants it will bo Rs. 100 to 200 in a bad 
year and Rs. 300 to 400 in a good year. There is no 
attempt to find out how much of the 40 acres was 
leased out and how much was cultivated by tho 
family. That some lands were cultivated by tho 
widow is shown by tho fact that several of tho 
amounts borrowed from respondent 1 and his co- 
mortgagee are said to have been for agricultural pur¬ 
poses, purchase of hulls, payment to field labourers 
and for cultivation expenses. A finding must bo 
arrived at on tho evidenco available as to wlmt 
roughly was the income, which tho widow was getting 
from her lands. In this connexion, when the defen. 
dant himself gives the figures at Rs. 300 to 400 or 
d Rs. 100 to 200 the Court may safely take tho higher 
figure because it is not likely that the defendant 
would be making much of a mistake in giving that 
sum. 

Then another point requiring mention is that the 
Judge in para. 15 seems to take it that even tho 
son-in-law’s maintenance would he a proper charge 
on the family, lie says that the widow bad to main¬ 
tain not merely herself but tho daughter and son-in- 
law as well and that Rs. 300 or even Rs. 600 cannot 
ho said to he unreasonable in their circumstances. 
This seems to mo to he absolutely unsupportablc. 
Ordinarily, it is only the widow that can claim to be 
maintained from the property left by the husband. 
The daughter, if indigent, may bo maintained but 
you cannot go further and say that the daughter's 
husband and others also should bo maintained. If 
there is enough income, and if it is not a question of 
borrowing, then it is open to the widow to maintain 
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the son-iu-law and other persons as well; but if it is 
a question of borrowing, where it is said that the t 
estate is bound by all these loans, then the question 
would be whether the widow was entitled to incur any 
expenditure for the maintenance of any one except 
hereslf. There is no ovidenco that tho son-in-law 
was indigent. On the other hand, there are indica¬ 
tions that he was having some trade of his own. 
Unless the Court can say that tho maintenance of 
the daughter is reasonable in the circumstances of 
this case, having regard to the husband’s circum¬ 
stances, tho amount borrowed for her maintenance 
cannot bo claimed to be a charge against the rever¬ 
sion. A daughter goes out of tho family on her 
marriage. Thereafter, for her maintenance she is to 
look to her husband’s family and not to her father’s 
family. It is only if she is indigent and if her hus¬ 
band is not able to protect her that the mother 
would be entitled to borrow oven for the purpose of 
maintaining the daughter. That question has to bo / 
considered and without a finding on this point tho 
view of the learned Judge that all the three ought 
to be maintained cannot be supported. This will 
have a very material bearing on tho general ques¬ 
tion considered by the Judge. If only tho widow or 
the widow and the daughter are to bo maintained 
then the question would bo what would bo a reason¬ 
able sum to bo spent for their maintenance, having 
regard to the circumstances of the family. No doubt 
they must keep body and soul together and they 
must live, that is, they would bo entitled to live in 
tho same state as they were living during Basaling- 
nppa’stimc. But people whose income is only Rs. 200 
cannot say that they require Rs. 50 or 30 per month. 
There are very many people who maintain them¬ 
selves on much less than that and it is a question 
what amount can bo reasonably said to bo required 
for the purposes of the maintenance. ® 

Another point which appears from tho account 
pattis, Exs. 1 to 4 is that it looks as if theso credi¬ 
tors constituted themselves general bankers for tho 
widow. They seem to have been lending from day 
to day for rice, for dal, for payment of assessment 
and for every conceivable purpose. There arc several 
cases in tho Ceded Districts in which most of tho 
income when realised on harvest is handed over to 
tho creditor in the shape of grain and day after day 
they go on taking from the depositee sums required 
for tho daily consumption or for other daily needs. 

In a case of that kind Courts have to be careful in 
saying whether the general balance at the end of a 
long period of such continued dealings is really such 
ns would be binding on the reversion. In such a enso 
merely because a particular amount,say Rs. 15or 20 
was taken for tho purpose of paying kist, it does 
not mean in the first instance that it is a borrowing, h 
nor would it lead to the conclusion that it is neces¬ 
sary to borrow it. Their whole income was with tho 
depositee and they go on drawing from out of it. 

Arc they drawing from out of the deposits or aro 
they fresh loans? If they are loans, having regard to 
the general income of tho family, is it a case in 
which the widow can he held to bo justified in 
borrowing for the payment of the kist? This is not 
a case of a stranger bona fide advancing monies to 
the widow. It is a cose when right from tho very 
beginning, that is, from the time of tho death of tho 
husband the creditors have bad continuous dealings 
with tho widow, tlioy lending time after time at 
short intervals and payments being made by tho 
widow. It is not possible to say from the extracts of 
tho accounts whether the payments generally really 
represent the income which the widow got from tho 
lands. These questions have to be considered beforo 




Ramies v. Ramaswami (King J.) Madras 315 


we can say that the mortgage for Rs. 3500 is bind- 
* iug on the estate when only seven years before the 
total indebtedness was only Rs. 16. The decree of 
the lower appellate Court is set aside and theuppeal 
remanded to the lower appellate Court for fresh 
disposal in the light of the above observations. The 
Court fee paid on the memorandum of second appeal 
to be refunded. The other costs will abide and will 
be provided for in the revised decree. 

C.R.K./G.N. Appeal remanded . 

Hindu law— 

(a) (’40) Mulla, Page 584 S. 546. 

(’38) Gour. Tage 322 Pt. (9). 

(b) (’40) Mulla, Page 597 Pts. (v) and (w). 

( 38) Gour, Page 336 S. 102 and Page 337 Pt.(l). 

(c) ('40) Mulla, Page 200, N. 195. 

( 38) Gour, Page 1109, N. 2588. 
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King and Lakshmana Rao JJ. 

K, A. Iiamier — Appellant 

v. 

Minor Indiran Ramaswami Pandia 
Thalavanar through his mother and 
guardian Gomathi Nachiar — Res¬ 
pondent. 

Appeals Nos. 439 ot 1939 and 20 of 1940, Decided 
on 28th October 1941, against order of Sub-Judge 
Tinnevelly, D/- 25th March 1939. 

Madras Impartible Estates Act (2 of 1904), 
S. 4—Applicability of Act — Holder of impartible 
estate can incorporate into it other immovable 
property owned by him —Incorporation—Proof 
c of—Villages not part of impartible estate treated 
as impartible by zamindar and many of his 
successors—Succession to villages governed for 
generations on footing of their being impartible 
—Villages must be deemed to be Incorporated 
into impartible estate. 

It is incorrect to say that the Act can apply only 
to the estates mentioned in the schedule, as they 
existed at the time of the Permanent Settlement in 
1802. aud in so far as they are recognized in the 
sanads then granted. The Act must apply to an 
estate as it was constituted at any time in or after 
1904 which is material in any litigation. If therefore 
at the time when proceedings arc sought to be taken 
m execution against certain items of property they 
formed portions of the estate such proceedings must 
tail. An impartible estate i9 not something which is 
a permanently fixed and incapable of either diminution 
or augmentation and in regard to the latter kind of 
change the holder of an impartible estate can, if lie 
wishes, mcoq-orate into it am other immovable pro. 
peity winch he owns. The question whether such 
incorjioratioh lias or has not taken place is one of 
intention, and such intention can be proved either 
directly or as a presumption from other facts. 

. , , . [P 315(7,/») 

hut the act of mcor^ration must be the act of the 
owner himself and not of anyone who is managin'' 
his estate for him : (’-40) 27 A.I.It. 19-10 Mud. 814, 
Bel. on. [p 3i<j a 3 

The fact that there is no specific differentiation ot 
the incomes of the after-acquired property and of the 
inpuitible estate is not sufficient to prove incorpora¬ 
tion. [P 31G<i) 

Where certain villages not forming part of the 
impartible estate were treated by the zamindar and 


many of his successors as impartible and not private 
property, and succession to those villages lias pro¬ 
ceeded for generations on the understanding that 
they were impartible, such treatment constitutes the 
act of incorporation of the villages into the impar- 
tiblo estate. It is not necessary that the property 
incorporated shall cease to possess any separate 
identity for any purpose whatever. (P 3166,d] 

T. B. Sangamcsicara Iyer — for Appellant. 

K. R. Rangaswami Ayyangar and C. R. Palta- 
biraman — for Respondent. 

KING J. — The question at issue in these ap¬ 
peals is whether two items of property belonging ad¬ 
mittedly to the zamindar of Taluivankottai,can bo 
proceeded against in execution of personal decrees 
obtained against the zamindar’s lute father. These 
items of property are : (1) A bungalow at Courtallam 
acquired by the then zamindar in 1905 ; (2) the 
villages of Dharukapuram and Pattakurichi granted 
in inam to a remote ancestor of the zamindar in 
1207. The second appeal is concerned with the 
former item only. There the District Judge has held 
that this property is liable to attachment. In the 
first appeal the Subordinate Judge of Tinnevelly has 
held that both items are not so liable. 


e 


/ 


The estate of Talaivankottai is one of those 
mentioned in the schedule to the Madras Impartible 
Estates Act (2 of 1904). If therefore these items of 
property arc part of that estate, it would seem to 
follow that they cannot be taken in execution of a 
personal decree such alienation being prohibited by 
S. 4 of the Act. The learned advocate for the appel¬ 
lant in C. M. A. No. 439 has, however, propounded 
the novel theory that the Act can apply only to tho 
estates mentioned in the schedule, as they existed ut 
the time of tho Permanent Settlement in 1802 , and 
in so far as they are recognized in the sanads then g 
granted. There being no proof that the second item 
with which we are concerned is included inthesanad 
he contends that the Act cannot apply to it—and a 
fortiori the Act cannot apply to pro|>erty acquired 
after 1802. We are totally unable to accept this 
argument in the absence of any support for it in tho 
definitions contained in the Act itself. It is, we think, 
sufficiently obvious that the Act must apply to an 
estate as it was constituted at any time in or after 
1904 which is material in any litigation. If therefore 
at the time when proceedings were sought to bo 
taken in execution against these two items of pro¬ 
perty they formed portions of the Talaivankottai 
estate such proceedings must fail. The law is clear 
that an impartible estate is not something which is 
permanently fixed and incupablo of citherdiminution 
or augmentation, and in regard to the latter kind of 
change it is now well-settled that the holder of an 
impartible estate can, if lie wishes, incorporate into 
it any other immovable property which he owns. 
The question whether such incorporation has or has 
not taken place is one of intention, and such inten¬ 
tion can be proved cither directly or as a presumption 
from other facts. These appeals must therefore bo 
deckled on this issue of fact whether the two items 
of property have been incur j united or not in tho 
Talaivankottai estate. 

In regard to the Courtallam bungalow t he evidence 
of incorporation is very meagre. The learned Subor¬ 
dinate Judge relics only uj>on Ex. 9 which is a 
iejM>rt from the Collector of Tinnevelly sent in 1922 
to tho Court of Wards in which it is stated that as 
the Estate Manager says that the bungalow was 
purchased with the estate funds the bungalow may 
be treated as part of the impartible estate, and u|>on 
the fact that there is nothing in the accounts of tho 
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zamindari to show that the income from the 
a bungalow has been kept separately from the zaniin- 
dari’s general income. In regard to Ex. 9, there is 
no specific proof that the recommendation of the 
Collector was acted upon by the Court of Wards. 
Even if it were, it is insufficient to effect incorpora¬ 
tion as A.I.R. 1940 Mad. 814 1 lays it down that the 
act of incorporation must be the act of the owner 
himself and not of anyone who is managing his 
estate for him. So far as the accounts are concerned, 
the evidence that there is no specific differentiation 
between two heads of income is, in our opinion, far 
from being sufficient to prove incorporation. This 
part of the zamindar’s case, it may be mentioned, 
was n<tt seriously pressed by the learned advocato 
who appeared for the zamindav. It must therefore 
be held that the Courtallam bungalow has not been 
shown to be part of the impartible estate and may 
therefore be proceeded against in execution, 
b The principal evidence with respect to the inam 
villages is furnished by the records of two suits one 
in 1817 and the other in 1859. which show con¬ 
clusively that at those periods the Courts held that 
the right of succession to these villages must be 
governed by the rules of succession relating to im¬ 
partible estates. This evidence seems to us, though 
it is, of course not available in support of any strict 
plea of res judicata, to prove conclusively that at 
some period long before 1817 the villages must have 
been incorporated with the zamindari proper. The 
learned advocate for the appellant in C. M. A. 
No. 439, while accepting the fact that the successions 
to the villages have proceeded for generations on the 
understanding that the villages were impartible 
argues that they have never lost their identity as a 
separate item of property, and never became com¬ 
pletely merged in the zamindari. In supj>ort of this 
c argument he relies upon the facts that the villages 
were not included in the sanad at the Permanent 
Settlement, and were enfranchised in 18G5 by the 
Inam Commissioner. Wc do not think that these 
facts are sufficient to show that the villages had not 
been incorporated in the zamindari. In 1802. of 
course, the main question in which Government and 
the zamindar were alike interested was the deter¬ 
mination of the amount of peishkush to be paid. 
This was long before the legal doctrine of incorpora¬ 
tion had been thought of, and any omission on the 
part of the then zamindar to claim that these 
villages on which revenue was already being paid in 
the form of quit rent, should lx> included in his 
sanad as property upon which peishkush was payable 
cannot, in our opinion, outweigh the significance of 
the fact that the villages had been treated by that 
zamindar and many of his predecessors as impartible 
d estate and not private property. It is such treatment 
which constitutes the act of incorporation. It is not 
necessary that the property incor|x>ratcd shall coufc 
to j>ossess any separate identity for any purpose 
whatever. Here, though the separate identity re¬ 
mained in regard to the relationship between the 
zamindar and the Government, it had disappeared 
entirely in regard to the all important questions of 

succession and alienabilitv ami the other incidents 

• 

of property held as impartible estate. 

We are therefore of opinion that in regard to these 
villages the order of the learned Subordinate Judge 
is right, and must be confirmed. In regard to tiio 
bungalow, ns we have already said, bis order must 

1. (’40) 27 A.I.R. 1940 Mad. 814 : 196 I. C. 778 : 
43 Cr. Ii. J. 81 : (1941) 2 M. L. J. 353, Kamara- 
jendra Rnnmswnmi Knnmyya Nayakker v. Vim. 
Inkshmi Animal. 


(Abdur Rahman J.) A. I. R. 

be set aside. To that extent the appellant’s execution 
petition will be restored to file and the Subordinate e 
Judge directed to dispose of it according to law. The 
parties in this civil miscellaneous appeal will give 
and take proportionate costs throughout. C. M. S. A. 
No. 20 of 1940 requires no separate discussion. It is 
dismissed with costs. 

C.R.K./G.N. Order accordingly. 
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Abdur Rahman J. 

In re Narayana Reddiar — Petitioner . 

Civil Revn. Petn. No. 424 of 1940, Decided on 
19th September 1941, to revise order of Dist. Munsif, 
Cuddftlore, D/- 9th September 1939. 

Civil P. C. (1908), S. 151—Plaint rejected for 
non-payment of deficit court-fee — Plaintiff 
filing review application and tendering deficit / 
court-fee along with it — Review application 
rejected — Plaintiff held entitled to refund of 
deficit court-fee—Court held could return same 
under S. 151 — Ss. 13, 14 or 15, Court-fees Act 
held did not apply. 

The plaint was rejected by the Court for tlio 
plaintiff s failure to pay the deficit court-fee. Sub¬ 
sequently, the plaintiff put in an application for 
review of the order rejecting the plaint and along 
with it tendered the deficit conrt-foc. The review 
application was rejected and the Court refused to 
refund the deficit court-fee : 

Held (hat the plaintiff was entitled to return of 
the court-fee which was tendered with the review 
application and although Ss. 13, 14 or 15, Court-fees 
Act, had no application the Court could grant a 
certificate for refund under its inherent powers under g 
S. 151, Civil I\ C.: (’28) 15 A. I. R. 1928 Pat. 29, 
Disting. • [P 317a.6] 

T. E. Ramabhadrachariar — for Petitioner. 

Government Pleader — for the Government. 

ORDER. — This is a revision against an order 
refusing an application for tho grant of u certificate 
in respect of court-fee paid by the plaintiff to tho 
extent of Its. 183-14-0 on lltli January 1939 in tho 
following circumstances. A suit for money due on a 
hypothecation bond was instituted by the plaintiff 
in the Court of the District Munsif of Cuddaloro. 
Tlic plaint had a stamp of rupee one to start with, 
but it appears that a stamp of Rs. 70 was paid later 
on while the suit was pending. The plaint should 
have had a stamp of the value of Rs. 254-14-0. 
There was thus a deficit of Rs. 184-14-0. Since tho 
plaintiff did not nniko up this deficiency, his plaint 
was rejected on 9th January 1939. Two days later, h 
he applied for a review of this order by I. A. No. 139 
of 1039 and along with this application for review 
he tendered tho deficit court-feo of Rs. 183-14-0; 
but his application was rejected on 25th April 1939. 

The petitioner therefore asked for a cert i lien to 
authorising him to receive tho refund of court-fee. 

This was refused on the ground that if the sum ot 
Rs. 71 which was paid by him when tho suit was 
pending could not bo refunded to him the sum of 
its. 183-14-0 would not bo equally refundable. In 
coming to that conclusion the District Munsif relied 
on 6 Pat. 602* but the caso has obviously no appli¬ 
cation. In that case tlie appellant had applied lor 
refund of court-fee that he lmd affixed on flic 

1. (*28) 15 A. I. R. 1928 Pat. 29 : 105 I. C. 742 : 6 
Put. G02 : 9 P L.T. 337, Janak Prasad v. Askarnn 
Prasad. 
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memorandum of appeal. Had lie paid the court-fee 
after the appeal was dismissed, tliis decision might 
have had sonic application to the facts of the present 
case. But there the money was paid in before the 
appeal was disposed of. The plaintiff is not asking 
for a refund of Us. 71 which he had paid before the 
suit was dismissed. The reasoning therefore given 
hv the lower Court for the dismissal of this applica¬ 
tion is fallacious. A court-fee of Rs. 183-14-0 was 
put in by the plaintiff with his application with the 
object of its being utilised if and when the applica¬ 
tion for review was accepted by the Court. If the 
application for review was not to be accepted as in 
this ease it was not, the court-fee put in with the 
petition for review would have had to be refunded, 
in accordance with the rules, the court-fce stamp in 
tIris case was cancelled as soon as it was put in. 
What the lower Court should lmve done when it 
rejected the application for review was therefore to 

’ grant a certificate to the petitioner authorising him 
to receive the amount which he had paid. It is true 
that Ss. 13, 14 or 15, Court-fees Act, have no appli¬ 
cation, but it lias been held that the court-fee can 
be refunded under the inherent powers of the Court. 
It may be that the court-fee in tliis case was not 
paid by n mistake of either party or in obedience to 
a wrong order of the Court, but it is equally clear 
that it was not meant to be utilised until the peti¬ 
tion for review presented on behalf of the petitioner 
was accepted by the Court. The Munsif was there¬ 
fore wrong in rejecting the application for the grant 
of a certificate. He should lmvc granted one under 
S. 151, Civil 1\ C. I would therefore accept the revi¬ 
sion and direct that a certificate in regard to the 
court-fee of Rs. 1*3-11-0 should be issued to the 
petitioner by the lower Court. 

c C.R.K./G.N. Lcvision accepted. 

C. P. C.— 

CIO) Chitaley, S. 151, N. 1 Pt. 3 and 0. 47 it. 1, 
N. 20 Pt. 1-c. 

C41) Mulla, Page 480 Pt. (f). 
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Venkataramana Rao J. 

T / ru turnip u n d i Sri liana 0 ush a dees - 
war a Swami Temple represented by 
Trustees — Appellants 

v. 

N.Ii. Samiappa Mudaliar and others — 

Respondents . 

d Second Appeal No. 150 of 1030. Decided on 23rd 
October 1941, against decree of Sub-Judoe, Tiru- 
varur, in A. S. No. 2 of 1938. 

(a) Practice — Second appeal — New point— 
Point not raised in lower Courts nor in memo¬ 
randum of second appeal allowed to be raised 
as case was one of trust. 

A point which was not raised in the lower Courts 
nor in the memorandum o| grounds of second appeal 
was sought to be raised at the time of argument to 
the effect that the respondent who was a tin. tee had 
purchased certain property v.hich ought to be sur¬ 
rendered to the trust. It was allowed to be raised 
having regard to the fact that it was a case of trust. 

[P 318,/] 

(b) Trusts Act (1882), S. 88—Scope — Pro¬ 
perty ceasing to be trust property—Person sub¬ 
sequently becoming trustee is not debarred from 
purchasing it. 


Section 88 assumes that the property must be 
trust property at the date of purchase or that the c 
trustee must have purchased an outstanding claim 
on it such as an encumbrance. Therefore, a trustee 
is not debarred from purchasing a property which 
was once n trust property but hud become lost to the 
trust before he became a trustee and has become the 
absolute property of another l>v adverse possession. 

[P 318/ .g] 

D. Sitarama Lao, K. Swaminatha Iyer and 
G. L. Jajadisan — for Appellants. 

A*. bhashyam Ayyangar, T. L. Srinivasan and 
li. Sundara J in<jam — for Respondents. 


JUDGMENT. — This is an appeal from the 
judgment of the learned Subordinate Judge of Tiru- 
varur dismissing the suit of the plaint ids in reversal 
of the decree of the District Munsif of Tiruturai- 
pundi decreeing the suit. The suit is in ejectment. 
The plaintiff who is the Sri Dana Oushadeeswara- J 
swami Temple seeks to recover possession of 24 cents 
of land comprised in R. S. Nos. 183/3 and 183/5 in 
Tiruturuipundi, Tunjore District. The said property 
and a plot north of it were found bv both the lower 
Courts to belong to the temple before 1899. Defen¬ 
dant 1 who is respondent 1 in the appeal is in pos¬ 
session. He claims title to the suit property under a 
purchase dated 28tb July 192 4 from one Ranga- 
swami Mudaliar. Defendant 2 is his nephew in 
whose name the property was purchased but it is 
admitted that the said purchase was for the benefit 
of defendant 1. It is also admitted that the suit plot 
and the plot north of it were given to the ancestors 
of one Rajummal on Kesavargaiu tenure and that 
Rajammal was in enjoyment of the said property in 
1890 but by reason of the non-performance of the 
services she incurred forfeiture and lost her rights 
in the said land. It appears from the evidence that '•/ 
the plot north of the suit property was purchased in 
execution of a decree in 0. S. No. 272 ot 1890 on the 
file of the District Munsif of Tiruturuipundi by one 
Rumalinga Mudaliar the father of defendant 1. The 
tcmplo appears to have obtained jx)$session of the 
said plot but so far as the suit plot is concerned, 
Rajammal wa< not ousted from it and she continued 
in possession. At the date of the said purchase, the 
said Rumalinga Mudaliar was the trustee of the 
temple. After his death a suit (0. S. No. 11 of 1899) 
was filed in 1899 against his undivided brother 
Arunachala Mudaliar to recover possession of the 
said property. The said litigation appears to have 
ended in a compromise. Two transactions came into 
existence then which arc evidenced by Exs. B and A 
Exhibit B is u leaso deed executed by Arunachala in 
favour of the then trustee Subburnya Ayyurof the 
plot in the said O S. No. 11 of 1899 for a period of h 
4(Jryears. Aniniu-lmlu was on that date not a trustee 
of the temple, the lease deed being dated 28th Janu¬ 
ary 1*99. Two days thereafter another lease deed of 
the said plot Ex. A bearing 30th January 1899 was 
executed by oneThiaganija in favour of Subbamyar. 
The case for the plaintilfs is that J hiagaruja was 
only a nominee of Arunachala but on account of 
some misunderstandings between the parlies the 
documents had to be compulsorily registered in May 
1899. 


It is found by the learned Subordinate Judge that 
so far as the suit plot was con coined possession was 
not taken from Rajammal and given l<> Thinganija 
but Rajammal continued in possession of the said 
property. There is no evidence that posse ion was 
ever after given to Thiaguraja by the trustees of the 
temple under Ex. A. A few days before the registra¬ 
tion of Exs. A and B Rajummal sold the property to 
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one Doraiswami Mu<laliar under Ex. 1. He leased 
a the property to one Nataraja Pillai and the said 
lessee was in occupation under the said lease. After 
the death of Doraiswami Mudaliar, his sous alienated 
the suit property under Exs. 4 and 5 to one Ranga- 
swami Mudaliar from whom defendant 2 purchased. 
Arunachala became a trustee in June 1899. Subse¬ 
quent to his death, defendant 1 became a trustee in 
1921 and continued to be so till 1925. On 30th April 
1924, the trustees of the temple purported to execute 
a lease deed of a portion of plot Ex. E to one Kaya- 
rohanam Pillai but lie does not seem to have taken 
possession thereunder and there is no evidence that 
possession was taken by him or that he paid any 
rent. The finding of the learned Subordinate Judge 
is that both Exs. A and E are nominal documents. 
In para. 33 of his judgment, the learned Subordinate 
Judge finds that Ex. A was a sham transaction and 
no enjoyment passed to Thiagaraja under it, that 
b the rent deed Ex. E was obtained for ulterior pur¬ 
poses and was not acted upon and the lessee did not 
get possession of tbo property. The learned Judge 
also finds that the sale deed, Ex. 1 executed bv 
Rajammal in favour of Doraiswami Mudaliar anil 
the subsequent dealings with the sons of Doraiswami 
Mudaliar were all genuine transactions, that Rajam- 
mal and her successors alone have been in possession 
of the property in spite of Exs. A and E, that ad¬ 
verse possession commenced to run against the tem¬ 
ple from the date of forfeiture incurred by Rajammal 
and whether the date is taken to be 1890 or 1899, 
the right to the templo was barred by limitation 
after 12 years from cither of those dates. 

Mr. Sitarama Rao who appears for the plaintiff 
temple did not challenge any of the findings of fact 
nor the view of law taken by the learned Subordinate 
C Judge regarding limitation and adverse possession 
consequent on the forfeiture of Rajammal. Rut he 
contends that on the date of purchase by defendant 2, 
defendant 1 was a trustee of the temple and he must 
be deemed to hold the said property for tho benefit 
of tho temple and surrender the property to it. Ho 
relies on S. 89, Trusts Act, and tho decisions of tho 
Privy Council in 51 Cal. 2991 and 48 Cal. 1019.a 
I may state at once that tho question in this aspect 
was not raised in either of tho Courts below. Mr. 
Bhashyam Ayyangar on behalf of defendant 1 con¬ 
tends that it would be unfair to his client if that is 
allowed to be raised now. Mr. Sitarama Rao concedes 
that it was not raised in tho lower Courts and in 
fact even in the memorandum of grounds of second 
appeal tho question in this form was not raised. Tho 
case was fought out in both the lower Courts on the 
assumption that Arunachala was a lessco of tho suit 
^ property, that defendant 1 while holding it as lesseo 
could not ncquiro title to it in derogation of the trust 
and that neither Rajammal nor her successors Ho- 
quired any title by adverse possession. On boththeso 
points, tho findings of the lower uppollate Court 
were against tho temple and on those findings tho 
plaintiffs cannot succeed. This is also conceded by 
Mr. Sitarama Rao. Rut howover having regard to 
tho fact that this is a caso of trust, I allowed tho 
point to be raised to see how far there is a basis for 
this contention and if so, whether I should remand 
this caso or what relief has to be given to the plain- 

1. (*24) 11 A I R. 1924 P. C. 34 : 81 I. C. 752 : 51 
Cal. 299 : 51 I. A. 24 (P. C.), Nagendra Bala Dasi 
v. Dinanath Mabisb. 

2. (’22) 9 A.I.R. 1922 P.C. 235: 62 l.C. 76: 48 Cal. 
1019 : 48 I. A. 258 (P. C.), Peary Mohan Mukerji 
v. Monobar Mukerji. 


tiffs if the contention is found to be sustainable. 
Section 88, Trusts Act runs thus : 

41 Where a trustee, executor, partner, agent, dir¬ 
ector of a company, legal adviser, or other person 
bound in a fiduciary character to protect the inter¬ 
ests of another person, by availing himself of his 
character, gains for himself any pecuniary advantage, 
or whore any person so bound enters into any deal¬ 
ings under circumstances in which his own interests 
are, or may be, adverse to those of such other person 
and thereby gains for himself a pecuniary advantage, 
he must hold for the benefit of such other person 
the advantage so gained." 

On the date of the purchase in 1924, defendant 1 
was not in possession of the suit property either a3 
lesseo or in any other capacity. When he assumed 
office of trustee, the temple was not in possession of 
it and the right of the temple was barred by limita¬ 
tion and no suit by the temple to recover possession 
could have been successfully maintained. It had 
therefore by that time ceased to be trust property 
and was tho absolute property of Rangasami. The 
question therefore is, is a trustee, and I may state 
he is one of the five trustees, debarred from purchas¬ 
ing the property which was once a trust property 
but had become lost to tho trust before he became a 
trustee? Section 88 assumes that the property must 
be trust property at the date of purchase or that the 
trustee must have purchased an outstanding claim 
on it such ns an encumbrance. As I have said above, 
the property ceased to be trust property and there 
was no outstanding encumbrance, nor could it be 
said there was an adverse claim either. The claim 
must be such that it could be resisted by a suit and 
not one which by prescription resulted in a complete 
loss of title and ceased to bo an outstanding claim. 

It is not disputed that if a trustee sells trust property 
to a stranger and subsequently purchases it from him ^ 
thcpurelmso would be valid though he could not have 
done so if the sale in favour of tho stranger was not 
completed. The reason is the moment tbo property 
is sold in proper exercise of the powers of a trustee, 
the trust is at an end and tho subsequent purchase by 
the trusteo, cannot be deemed to bea purchase of the 
trust property: vide (1889) 60 L. T. 514. 3 Theques- 
tion therefore is, can this principle be applied to the 
caso of property lost to the trust by adverse posse¬ 
sion ? What Mr. Sitarama Rao contends is that the 
property S. No. 183/3 still stands in tho name of 
tho templo in the Settlement Register, that defen¬ 
dant 1 was ono of the trustees when Ex. E was 
executed and that it was therefore the duty of defen¬ 
dant 1 os trustee to protect tho interests of tho trust 
and that when ho purchased tho said property he 
must be deemed to have entered into dealings of the 
said property under circumstances which arc adverse ^ 
to the trust which resulted in a pecuniary advantage 
to him. If the titlo to tho trust property had bccomo 
lost by ad verso possession long before the date of 
purchase and tho property could not bo recovered by 
a suit, it is not |>ossiblc to seo wlmt steps should bo 
taken by a trusteo to preserve it. If ho docs not 
purchase it, a stranger might havo purchased it and 
the temple could not recover it from him. If this 
point had been raised in the lower Court, evidence 
could have been let in by defendant 1. In regard to 
the pecuniary advantage all that Mr. Sitarama Rao 
says is that defendant 1 appeared to have purchased 
at a price less than its proper valuo and bo must 
lmve done so by reason of his position as a trustee. 

But defendant l's ease is that the purehaso wa«? 

3. (1889) 60 L. T. 514 : 37 W. R. 200 : 53 J. T. 
357, Re Postletbwaitc ; Fostlethwaite v. Rickman. 
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made in tlio name of defendant 2 because if the 
° purchaser comes to know that he was purchasing it, 
he would put a higher price for it. And there is no 
evidence on record to show that any pecuniary ad¬ 
vantage was gained by reason of his position as 
trustee, because the point was not raised and the 
evidence of the parties was not directed with refer¬ 
ence to it. 

The question is whether the case should be re¬ 
manded for this purpose. The purchase was made 
in 1924 anti the suit was laid in 1935. Defendant 1 
ceased to be u trustee within a few months after the 
sale and thereafter he lias been openly dealing with 
the property as owner paying house tax, collecting 
rent and Ibis open dealing must have come to the 
knowledge of the trustees ot the temple. If trustees 
had really thought they hud a claim in respect of 
the said property, it is hardly likely that they would 
. not have taken iminediute steps to recover the pro- 
0 perty. On the other hand, they waited for nearly ten 
years after defendant 1 ceased to be a trustee to file 
the present suit and they did not raise the question 
that defendant 1 by taking advantage of his position 
as trustee obtained pecuniary advantage in respect 
of the said property. I therefore think that in the 
circumstances it is not fair to allow this point to be 
raised and remand the case for the said purpose. On 
the findings given by the lower appellate Court, the 
appeal must tail. But in regard to the actual relief 
the suit property comprises 24 cents und defendant 
l’s purchase relates only to 21 cents. Defendant 1 
is therefore directed to give |>05session of the remain¬ 
ing three cents to the temple to be mentioned in the 
schedule to the decree. Subject to this modification 
the appeal fails and is dismissed. In the circuin. 
stances of the case, 1 direct each party to bear his 
c own costs throughout. Leave to appeal refused. 

C.R.K./K.S. Decree modified. 

C. P. C_ _ 

(a) (’40) Chitalcv, Ss. 100 & 101, X. 55 l>t. 1C. 

C41) Mill In, Page 374 Pt. (a). 
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Lakshmana Rao J. 

In re Shroff Bodanna — Petitioner. 
Criminal Rcvn. Case No. 443 and I’etn. No. 422 
of 1940, Decided on 20th September 1940, to revise 
order of Stationary Sub-Mn^istmte, Kurnool, D/. 
7th June 1940. 

Criminal P. C. (1898), Ss. 550 and 523 - Dis- 
posal cannot be postponed indefinitely. 

d property seized by the police 

under S. 550 cannot be indefinitely Spoiled. Tlio 

Magistrate must deal with the application under 
beet ion 523. (l > 319{? j 

V • Rajagopalachari — for Petitioner. 

Public Prosecutor — for the Crown. 

FACTS. — The petitioner was carrying on the 
business of shroff and pawn broker. The police took 
possession of a number of jewels which were pledged 
with him by third parties and seized them on sus¬ 
picion in spite of protest that lie was a bona lido 
pledgee of the articles. The articles were sent to 
the* Stationary Sub-Magistrate, Kurnool. The said 
articles seized bad at the tune of their seizure tied 

10 each of them a ticket in which the particulars of 
Die debt were noted. No charge sheet was filed for 

11 D ried of nine months and the petitioner applied 

tlio Stationary Suh-Mugisfrate, Kurnool stating 
,ul Die properties seized were not stolen pro| ertics, 


that in any event he is a bona fide pledgee of iLe 
articles seized and that he is entitled to a return ot c 
the jewels and offered to produce account books and 
evidence to that effect. The Stationary Sub-Magis¬ 
trate did not pass any order and w hen finally pressed 
he passed an order dated 9th August 194U putting 
off tlie mutter and assigning no reasons. Against this 
order the petitioner 1ms filed the revision petition. 

ORDER. — The disposal of property seized by 
the police under S. 550, Criminal I*. C., cannot be 
indefinitely [ostponed and the Slat ionary Sub-Magis¬ 
trate of Kurnool is directed to deal with the appli¬ 
cation of the petitioner under S.523, Criminal P.C., 
in accordance with law. 

C.R.IC./R.K. Order accordingly . 

Cr. P. C. — 

(*41) Chituley, S. 52.3. N. G. 

(’41) Mitrn, Page 1G93, X. 13C4 •'Order under 
this section.” ' 
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Kuniii Raman J. 

Malabar District Board, Calicut through 
Collector, Malabar District as Special 
Officer of the Malabar District Board 

— Petitioner 

V. 

United Motor (Coimbatore) Ltdly 
Ma nayi ng Agent , G. Dora iswa m i 

Naidu — Respondent. 

Civil Revn. Petn. No. 138 of 1940, Decided on 
3rd December 1941. to revise decree of Dist. Munsif, 
Calicut, 1)/- 3rd August 1939. 0 

Madras Local Boards Act (14 of 1920, as 
amended by Act 11 ol 1930). S. 166(4) and S. 199 
Rules under, R. 7 — Board recovering larger 

amount lhan legally leviable under Act_Party 

paying amount can come to Court and ask for 
refund —R. 7 is no bar — No question ot estop¬ 
pel arises. 

It may be open to the District Board to refuse a 
license or to refuse to compound a criminal prosecu¬ 
tion but it is certainly not open to the District Board 
to levy a larger sum than that which is permissible 
under the Local Boards Act for granting a license. 

If a larger amount than what can be legally le\icd 
under the Act is recovered, it is open to the party 
who has made such a payment to come to a Court 
of law and ask for redress, by way of refund. Buie 7 
is no bar since it refers to fee legitimately collected » 
and not to any fee that was not legally payable but 
which was collected. Nor docs any question of estop¬ 
pel arise in such a case. [P 320c d cl 

J . Uovxnda ilenon — for Petitioner. 

K . Rajah Ayyar and V. Scshadrt — 

for Respondent. 

ORDER. — The defendant Board is the peti¬ 
tioner. The suit was for recovering two-tldrds of the 
license fee paid by the plnmtill-compuny m respect 
of a motor bus that was plying within the limits of 
the petitioner-District Board. The trial Court has 
decreed the suit and from that decision this civil 
revision petition is filed. To appreciate the argu¬ 
ments advanced on behalf of the petitioner, it is 
necessary, to ti*t forth briefly the facts of the case. 
The plaint iff.company owning a number of motor 
buses plying in the Coimbatore District and also in 
the neighbouring District of Malabar used a motor bus 
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on the roads of the Malabar District in the first 
a quarter of 1937 without obtaining a license for such 
use from the District Board of Malabar. This was 
detected and the plaintiff was prosecuted under the 
Local Board's Act of 1930 then in force. When 
notice of the prosecution was served on the plaintiff, 
company, they started negotiations with the object 
of compounding the prosecution. In the course of 
the correspondence that passed between the parties, 
the District Board of Malabar informed the plaintiff- 
company that the prosecution would be withdrawn 
in case the full license fee for the first quarter of 
1937 together with Rs. 7-8-0 prescribed as the com- 
pounding fee was paid by the plaintiff-company. 
The plaintiff-company then pointed out to the Mala¬ 
bar District Board that under the provisions of 
S. 166 (4), Local Boards Act, since the full license 
fee was paid for the vehicle in question to the Dis¬ 
trict Board of Coimbatore, it would be enough if 
b one-third the licenso fee was paid to the District 
Board of Malabar. The section provides for only 
this amount being levied when n license to ply such 
a vehicle is granted in an adjacent District. To that 
letter there was no response from the District Board 
of Malabar. Thereupon, the plaintiff-company paid 
up the full license feo of Rs. 195 together with 
Rs. 7-8-0 being the compounding fee and applied to 
the District Board for refund of two-third of Rs. 195. 
The prosecution was compounded by the District 
Board, but the District Board refused to refund two- 
thirds of thelicense fee. Thereafter, the suit referred 
to above was filed for recovering that amount and it 
has been decreed as already stated. 

The learned counsel for the petitioner argues that 
the plaintiff-company was estopped from claiming 
refund of two-thirds tlio amount of the tax and that 


in any event, the payment having been made volun- 
c tarily, R. 7 of the Rubs framed under the Local 
Boards Act of 1920 would apply according to which 
an application for refund was not maintainable in 
the circumstances. I am not satisfied that any ques¬ 
tion of estoppel arises. There is a definite fee pres¬ 
cribed for compounding a criminal prosecution and 
that is Rs. 7-8-0. This amount was paid by the 
plaintiff-company. There is no provision of law 
under which the District Board am recover anything 
more than one-third the prescribed license *fcc in 
respect of the motor vehicle in the present case. Tho 
circumstances in which the payment was made show 
clearly that it was not a voluntary payment. Both 
before and after tho payment, the plaintiff-company 
had put forward its contention that it was liable to 
pay only onc-tliird the license fee and not the full 
liccnso feo which was claimed by the District Board. 
It may bo open to the District Board to refuse a 
d licenso. It may also be open to the District Board to 
refuse to compound a criminal prosecution. But it 
is certainly not open to the District Board to levy a 
larger sum than that which is permissible under the 
Local Boards Act for grunting a license. In the 
present case that was what actually happened. If a 
larger amount than what can bo legally levied under 
tho Act is recovered, it is open to the party who has 
made such a payment to come to a Court of law and 
ask for redress. The conduct of tho plaintiff-company 
jn plying a hus clandestinely without obtaining u 
license and without paying the license fee can cer¬ 
tainly not be regarded as correct or honourable, but 
these considerations cannot justify collection of a 
larger amount as license fee than wlmt is permitted 
by the statute relating to the subject. 

The provisions of R. 7 relied on by the learned 
counsel for the petitioner cannot also be of any use 
to the petitioner. Tho opening words of R. 7 


are 


‘ The fee paid for the graut or renewal of a license 
shall not be refunded. ...” Reference is certainly 6 
made in this clause to the fee legitimately collected 
and not to any fee that was uot legally payable but 
which was collected. It is not stated that in the 
present case any license was issued. As a matter of 
fact the payment was made for the first quarter of 
1937 after the expiry of that quarter. In these 
circumstances, it seems to me that the decision of 
the lower Court in respect of two-third the license 
fee is correct and there is no ground for interference. 
But this is certainly not a case in which the respon¬ 
dent-company should be allowed any costs cither 
here or in the Court below in view of their conduct. 
Therefore, the order of tho lower Court awarding 
costs to the respondent shall be set aside. This is 
also not a case in which the plaintiff should be 
allowed any interest on the amount of tho excess 
payment. The decree 6hall therefore be only for 
Rs. 130 without any order for costs cither here or / 
in tho Court below. The decree of the lower Court 
shall be amended accordingly. 

C.R.K./G.N. Order accordingly . 
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Lakshmana Rao J. 

Thotlilakath Puthiapurayil alias Kurik - 
kalavita Kunhabdulla — Petitioner 

v. 

Thotlilakath Puthiapurayil alias Kurik- 
kalavita Abubacker (minor) and g 
others — Respondents. 

Civil Revn. Pctn. No. 524 of 1941, Decided on 
9th September 1941, to revise proceedings of Col¬ 
lector, Malabar at Calicut, D/- 15th November 1940. 

Madras Mappilla Murumakkattayam Act (17 
of 1939), S. 20 (1) and (3)—Petition under S. 20 
(1)—Orders can be passed before partition suit 
under Chap. 3 of Act is finally disposed of. 

It is incorrect to say that orders cannot be passed 
on a petition under S. 20 (1) until tho suit for parti¬ 
tion under Chap. 3 of the Act has been finally dis¬ 
posed of inasmuch as S. 20 (3) requires proceedings 
under Clmp. 3 to be stayed during the pendency of 
the petition under S. 20 (1). [P 320 h) 

D. Pochcr — for Petitioner. 

D. A. Krishna Variar — for Respondents. ^ 

ORDER—The view of the Collector that orders 
cannot be passed on a petition under S. 20 (1) of the 
Madras Act 17 of 1939 until the suit for partition 
under Chap. 3 of the Act has been finally disposed 
of, is op|*>scd to S.20, cl. (3) which requires proceed¬ 
ings under Chap. 3 to be stayed during the pendency 
of the |»ctition under S. 20 (1) and his order cannot 
for that reason be sustained. It is accordingly set 
aside and the petition under S. 20(1) is remanded 
to him for disj>osal according to law. Costs up to <lato 
will abide and follow the result. 

C.R.K./G.N. Order set aside. 
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Manickam v. District Board, Trichinopoly 


% A. I. R. (29) 1942 Madras 321 

Venkataramana Rao J. 

Manickam — Appellant 

v. 

District Board, Trichinopoly — 

Despondent. 

Second Appeal No. 803 of 1938, Decided on 18th 
August 1941, against decree of Court of Small 
Causes, Trichinopoly, D/- 21st March 1938. 

(a) Madras Local Boards Act (14 of 1920 as 
amended by Act 11 of 1930), S. 67—Resolution 
sanctioned by Board without being initiated by 
President—Resolution is illegal. 

A resolution reducing establishment charges fixed 
in the budget sanctioned by the Local Board with- 
3 out the proposal being initiated by the President is 
illegal. • [1*322 Cl) 

(b) Madras Local Boards Act (14 of 1920 as 
amended by Act 11 of 1930), S. 67 (1) and Pro¬ 
viso—Validity of resolution under S. 67 Proviso 
does not depend upon validity of resolution 
under S. 67 (1)—Resolution reducing establish¬ 
ment charges — Question of validity of subse¬ 
quent resolution reducing salary of officer over 
five years standing and drawing not less than 
fifty rupees in pursuance of former resolution 
does not depend upon former resolution. 

Section 07 (1) is general. The validity of a reso¬ 
lution passed under the proviso to S. 67 is not depen¬ 
dent upon the validity or the invalidity of a resolution 
passed under S. G7 (1). A resolution for reduction in 
the establishment charges would naturally result in 
2 a revision or alteration of the salaries of all or some 
of the officers concerned, hut it docs not follow that 
such a resolution necessarily involves the reduction 
of tho salary of any particular officer. It may be 
open to the Board to say that only the salaries of 
particular officers should be reduced but not the 
salaries of the others. Therefore, the question of vali¬ 
dity of a resolution by which the salary of an officer 
of five years' standing and drawing not less than 
fifty rupees per mensem is reduced would not neces¬ 
sarily depend upon any general resolution passed by 
the Local Board for reducing establishment charges 
by which it resolves to reduce the salaries of its 
officers in general. (P 322 C 1,2] 

(c) Madras Local Boards Act (14 of 1920 as 
amended by Act 11 of 1930), S. 67 — Suit for 
declaration that Board's resolution is illegal — 
Onus is on plaintiff to give prima facicevidence 

i of illegality or irregularity — Plaintiff alleging 
special meeting convened under S. 67 Proviso 
to be illegal as notice of purpose specified in 
S. 67 Proviso was not given to members—Plain¬ 
tiff serving defendant Board with notice to pro¬ 
duce notice calling for special meeting — No 
adverse inference can be drawn against Board 
from non-production of notice—Special meeting 
held validly convened. 

It is incumbent on tlu* plaintiff who has come to 
Court for a declaration that a particular resolution 
of the Local Board is illegal, to give prima facie evi¬ 
dence of the specific irregularity or illegality which 
he complains of. That onus is not discharged by 
merely filing the resolution. (P 322 C 2] 

Where the plaintiff alleges that a special meeting 
of the Local Board held under S. 67 Proviso was 
d legal on the ground that no notice was served on 
the members that it was convened for the purpose 
1912 M/41 & 42 


mentioned in S. 67 Proviso and serves the defendant 
Board with a notice to produce the notice calling for 
the special meeting for the purpose mentioned in 
S. 67 Proviso, no adverse inference can be drawn 
against the Board from their non-production of the 
notice although it is the duty of a public body like 
the Local Board not to withhold any document in 
its possession and to place before the Court notices 
of the meeting and other documents connected with 
the passing of tho resolution, and to show beyond all 
doubt tliut what they did was fair and regular and 
to assist the Court in arriving at a correct decision. 

[P 322 C 2 ; P 323 C 1] 

At a special meeting, the Local Board unanimously 
passed a resolution by which the salaries of various 
officers including the plaintiff who was of more than 
five years standing and was drawing not less than 
R3. 60 per mensem were reduced. The terms of the 
resolution indicated that there was u note of the 
President proposing a reduction of the clerical staff 
by adopting u certain percentage but it was not clear 
from the resolution that the special meeting was 
convened for the purpose of reducing the salaries : 

Field that in view of the President's note the 
pro|K)sal before the Board must be taken to have 
emanated from the President as required by S. 67 (2), 
and tho Board must be deemed to have complied 
with the prescribed procedure in passing the resolu¬ 
tion in the absence of evidence by the plaintiff to 
show that such was not the case. [P 323 C 1] 

(d) Madras Local Boards Act (14 of 1920 as 
amended by Act 11 of 1930), S. 67 Proviso — 
Resolution reducing officer's salary cannot be 
made retrospective — But if so made, it is not 
illegal in toto — Resolution cannot be given 
effect to from date anterior to date when it was 
passed. 


The Local Board has no jurisdiction to give re¬ 
trospective effect to a resolution under S. 67 Proviso 
reducing the salary of its servant or officer. But the 
fact that the Board seeks to give retrospective effect 
to it docs not render the resolution illegal in toto. 
Only the Board cannot give effect to the resolution 
from a date anterior to the date of the passing of the 
resolution. [P 303 C 1) 

(e) Madras Local Boards Act (14 of 1920), 
S. 199—Rules under, R. 19 —Retrospective order 
reducing servant's salary being illegal does not 
amount to “statement to contrary" within R. 19. 

An order of the Board giving retrospective effect 
lo its resolution reducing an officer's salary being 
illegal does not amount to 11 “statement to the con¬ 
trary’* within It. 19 and cannot be availed of for the 
purpose of seeking the benefit of the exception con¬ 
tained in It. 19, unless the Board expresses in the 
resolution itself that the order would be given imme¬ 
diate operation, i. c., from the date of service of, 
notice. The Board is not entitled to reduce the ser¬ 
vant’s salary until the expiry of three months from 
the date on which he was served with notice. 

[P 323 C I, 2] 

A\ S. Snnlata Ayy&r — for Appellant. 


K. V. Scsha Ayyangar — for Respondent. 

JUDGMENT. — This second appeal arises out 
of a suit by the plaintiff for a declaration that the 
resolution of the Taluk Hoard of Musiii «1ated l sth 

February 1933 by which the establishment char »es 
fixed by the Budget for 1933-1934 in the sum "of 
Rs. 5130 were reduced to Rs. 3270 and the resolu- 
tion dated 11th May 1933 reducing the plaintiff'* 
salary from Rs. 70 to Rs. 47 H niontli are both 
illegal and that he is entitled to be reinstated in the 
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office and for the recovery of the difference between 
° Bs. 70 and Rs. 47 from 1st April 1933 upto 6th 
June 1934. The basis of the claim of the plaintiff is 
that both the said resolutions were passed in con¬ 
travention of S. 67, Local Boards Act. Section 67 
runs thus : 

“(1) The sanction of the Local Board shall be 
obtained for all proposals for fixing or altering the 
number, designations and grades of its officers and 
servauts and the salaries, fees and allowances pay¬ 
able to them. 

(2) Such proposals shall be taken into considera¬ 
tion by the Local Board only at the instance of its 
president and the Local Board may sanction them 
with or without modifications : 

Provided that no proposal adversely affecting any 
officer or servant of the Local Board who has been 
in the permanent service of the Local Board for 
b more than five years and is drawing a salary of not 
less than fifty rupees per mensem shall be considered, 
except at a special meeting convened for the purpose 
and no such proposal shall be given effect to, unless 
assented to by at least one-half of the members then 
on the board.” 

It will be seen from the provisions of this section 
that before a reduction of the salary of an officer of 
the board can be attempted, the proposal for such a 
reduction should be sanctioned by the Local board 
and that such a proposal should have been initiated 
by the president of the board, and if that officer 
has been in service for more than five years and is 
drawing a salary of not less than Rs. 50, 6ucli a 
reduction can only be passed at a special meeting 
convened for the purpose and has to be assented to . 
by at least one-half of the members of the board. 
The case for the plaintiff is that the resolution dated 
c 15th February 1933 was sanctioned by the board 
without the proposal having been initiated by the 
president. Both the lower Courts find this as a fact 
and it follows from this that the said resolution is 
illegal, being in contravention of S. 67 of the Act. 
So far as the resolution of 11th May 1933, is con¬ 
cerned, the case for the plaintiff is that it is illegal 
for more reasons than one. Firstly, the resolution 
was based on the resolution dated 15th February 
1933, and ns this was an illegal resolution, that 
resolution also must be declared to be illegal. Further, 
the meeting at which that resolution was adopted 
was not convened for the special purpose of reducing 
the salary of the plaintiff and moreover the resolu¬ 
tion was not adopted on a proposal made by the 
president as required by cl. (2) of S. 67. The learned 
District Munsif was of opinion that the said special 
meeting was not convened for the snid purpose and 
o also that the proposal for such a reduction was not 
initiated by the president. The learned Subordinate 
Judge has taken a different view and held that the 
resolution was a valid one and passed in complinnco 
with the provisions of S. 67 of the Act. This finding 
is now canvassed by Mr. K. S. Sankara Ayyar, the 
learned counsel for the plaintiff. He contends that 
tho resolution dated 11th May 1933 is illegal because 
it was dependent on tho prior resolution dated 15th 
February 1933. There can bo no doubt that it was 
in consequence of the resolution dated 15th February 
1933 that a reduction of tho salaries of various 
officers was made. But it does not follow from this 
thnt the resolution of 11 tli May 1933 is illegal. 

On a fair interpretation of S. 67 of the Act it 
will be seen that tho validity of a resolution passed 
under tho proviso to the section is not dependent 
iupon the validity or tho invalidity of a resolution 
!par>eed ondercl. (11 of S. 67. Section 67 (1) is general. 


It may be that the Local Board may pass a resolu¬ 
tion by which it may fix or alter the designation 3* 
and grade of its officers and servants or the salaries 
payable to them, and what in fact was sought to bei 
done by the resolution dated 15th February 1933 ! 
was a reduction in the establishment charges which 
would naturally result in a revision or alteration of 
the salaries of all or some of the officers concerned, 
but it does not follow that such a resolution neces¬ 
sarily involves the reduction of the salary of any 
particular officer. It may be open to the board to 
say that only the salaries of particular officers 
should be reduced but not the salaries of the others. 
Therefore, the question of the validity of a resolu¬ 
tion by which the salary of an officer of five years 1 
standing and drawing not less than fifty rupees per 
mensem is reduced would not necessarily depend 
upon any general resolution passed by the Local 
Board by which it resolves to reduce the salaries of 
its officers in general. What happened in this case / 
is this. A special meeting was summoned on 11th 
May 1933 and held at 3 P. M. in the office of the 
Taluk Board, at which 22 members of tho Local 
Board were present, and a unanimous resolution was 
passed by which the salaries of several officers in¬ 
cluding that of the plaintiff were reduced. The 
question therefore for decision is, is this resolution 
illegal as being in contravention of S. G7 of the Act. 

On a reference to the resolution, it will he seen 
that it was passed at a special meeting. It is also 
clear from the terms of the resolution that there was 
a note of the President proposing a reduction of the 
clerical staff by adopting a certain percentage. The 
proposal therefore emanated from the President, hut 
it does not appear from the resolution itself that the 
special meeting was convened for the purpose of 
reducing the salaries. What Mr. Sankara Ayyar 
contends is that two hours earlier there was a meet- 9 
ing of a special sub-committee which was appointed 
by the resolution dated 15th February 1933 to revise 
the budget. That committee considered the question 
of reduction and approved the note of tho President, 
and it was the resolution of that sub-committee that 
was actually passed atthespecial meeting. Therefore, 
he contends that no notice could have been given to 
the members that a special meeting was being con¬ 
vened for the purpose of reducing the salaries of the 
plaintiff and other officers who were drawing more 
than Bs. 50 per month. 

It is true that what was done was the approval of 

the resolution of tho subcommittee, hut what the 

sub-conimitteo did approve was the note of the 

President and in fact the resolution passed on lltb 

May 1933 at 3 p in. docs refer to the noto of the 

President. The special meeting itself must have been 

summoned some days earlier. There is absolutely no \ 

evidence on the part of the plaintiff to show that the 

necessary notice was not given. It is incumbent on| 

tho plaintiff who has come to Court for a declaration 

that a particular resolution of tho Local Board is 

illegal, to give prinia facie evidence of the sj>ecifie 

irregularity or illegality which he complains of ; hut 

nothing has been done in this case beyond merely 

filing tho resolution. The resolution of 11th May 

1933 does not prima facie establish that no such 

notice was given. Mr. Sankara Ayyar strongly urged 

that his client gave notice to the Taluk Board to 

produce notice calling for the meeting of 11th May 

1933 and that the Board did not produce it, and 

asked ine to draw an adverse inference from its 

non-production. If the onus really vested on the 

Taluk Board to establish the legality of the resolu-i 

tion, I should certainly ugroo with the contention of 

Mr. Sankara Avvnr : hut the onus of establishing in 

• • 
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the first instance that the resolution was not in 
compliance with the statute was on the plaintiff, 
who has failed to adduce priina facie evidence. It 
seems to me that apart from any question of the 
onus of proof the Taluk Board should have produced 
the notice. It is the duty of a public l>ody like tho 
Taluk Board not to withhold any document in its 
possession and to place before the Court notices of 
the meeting and other documents connected with the 
passing of the resolution, and to show beyond all 
doubt that what they did was fair and regular and 
to assist the Court in arriving at a correct decision. 
But from the fact that the Taluk Board has not 
chosen to produce the nolice I am not prepared to 
draw an adverse inference against it. It is not sug¬ 
gested that the Taluk Board was actuated by ill-will 
towards the plaintiff. I find that the Taluk Board 
took the precaution of summoning a special meeting 
because the proviso to S. C7 enacts that a special 
b meeting should be convened for considering tlie 
question of the reduction of the salaries of the 
Board’s officers who have put in a service of more 
than five years and whose salary is not less than 
rupees fifty a month. I am inclined to presume that 
the object of summoning that meeting was for that 
'purpose. I have already found that the proposal has 
emanated from the President. The Taluk Board 
.must be deemed to have complied with the prescribed 
procedure, in passing the resolution and in the 
(absence of any evidence to show that this was not 
jthe case, I agree with the learned Subordinate Judge 
that the resolution passed by the Taluk Board was 
legal. 

Mr. Sankara Ayyar next challenges the validity 
of the resolution on the ground that it seeks to give 
effect to the reduction from a date anterior to tho 
date of tho |>assing of the resolution i.e., from 1st 
c April 1933. This contention is perfectly sound. 
There is no jurisdiction in the Taluk Board to give 
retrospective effect to the resolution. But the fact 
that the Board seeks to gi\e retrospective effect to it 
docs not render the resolution illegal in toto.; only 
the Board cannot give effect to the resolution from 
1st April 1933. The next |*>int urged by Mr. Sankara 
Ayyar is that notice of this reduction was given to 
his client on 2‘2nd May 1933 and that his clicnt’3 
.salary can only bo reduced after the expiry of three 
months from the date of the said notice under H. 19 
framed by the Local Government in this behalf. 
The said rule runs thus : 

In less it contains an express statement to tho 
contrary, an order for the abolition of an appoint¬ 
ment or for the reduction of emoluments of an 
appointment shall not bo brought into operation 
before the expiry of three months after notice has 
a been given to the officer or servant whose services are 
to be dispensed with on such abolition or reduction/’ 
The Taluk Board relies upon the words “unless 
it contains mi express statement to the contrary” 
and contends that the fact that it chose to express 
m its resolution that the resolution should have 
effect from 1st April 1933 would amount to a “state¬ 
ment to the contrary” within the meaning of that 
rule. I am not inclined to agree with this contention. 
I have already expressed the opinion that the order 
of the Taluk Board giving retrospective effect to its 
resolution is illegal; such an illegal order cannot bo 
availed of for the pur|>o-*e of seeking the benefit of 
the exception contained in the rule. What the Board 
should have done is tir.it it should have expressed in 
the resolution itself that the order would be given 
•immediate operation, i •*., from the date of service 
of notice. It has not done so and the Board is not 
therefore entitled to reduce the plaintiff’s salary 


until the expiry of three months from the date on 
which he was served with notice. The result is that 4 
tho plaintiff will be entitled to draw his salary at 
Its. 70 a month from 1st April 1933 until the expiry 
of three months from 22nd May 1933. I must there¬ 
fore set aside tho decree of the lower Court and give 
a decrco in favour of the plaintiff for Its. 27-1-2. In 
the circumstances of this case, I direct each party to 
bear his own costs throughout. Leave to appeal is 
refused. 

C.Ii.K./G.N. Order accordingly . 
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Wadsworth and Patanjali Sastri JJ. 

Sunfcarapalli Tlanganayakulu and 

another — Petitioners 

v - / 
Gona Gopayamma and another — 

Respondents. 

Civil Revn. Petn. No. 1G70 of 1939, Decided on 
22nd September 1941, to revise order of District 
Munsif, Parvatipur, D/- 25th January 1939. 

(a) Madras Agriculturists Relief Act (4 o* 
1938), S. 23 —Property attached in execution of 
money decree — Property sold in disregard of 
attachment — Purchaser cannot be said to be 
liable to pay decree debt and is not judgment- 
debtor—He cannot apply under S. 23 even if he 
be agriculturist. 

When property has been attached in execution of 
a money decree and is sold in disregard of that at¬ 
tachment, having regard to the terms of S. G1, Civil 
P. C., the transfer is void ns against claims enforce¬ 
able under the attachment, so that the transferee 9 
can be ignored by the decree-holder and the attach¬ 
ment can be worked out by proceedings in execution 
against the transferor as still being the owner of the 
property for the purpose of the execution of his 
decree. The attachment creates no charge and there 
is therefore no property liability to pay the decree in 
so far as the property which passed to the transferee 
pending the attachment is concerned. The transferee 
therefore cannot be said to be liable to pay the 
decree debt and is not a judgment-debtor and hence 
he cannot apply under S. 23, Madras Agriculturists 
Relief Act, even if he be an agriculturist. [P 324 C 1,2] 

(b) Madras Agriculturists Relief Act (4 of 
1938). S. 23—Words 'entitled to benefits ol Act’ 
in S. 23—Meaning of. 

The words “entitled to the benefits of this Act” in 
S. 23 mean that the agriculturist must be entitled to } x 
the benefits of the Act with reference to the parti¬ 
cular debt and not merely generally. [P 324 C 2] 

(c) Madras Agriculturists Relief Act (4 of 
1938), Ss. 23, 7 and 19—In view of Ss. 7 and 19, 

S. 23 cannot apply to decree fully satisfied 
before 22nd March 1938. 

In view of the provisions ofS. 7 any debts incurred 
after the commencement of the Act cannot come 
under the general provisions of the Act though they 
may be covered by S. 13 of the Act. Nor can any 
debts which have ceased to be payable when the Act 
came into force be affected in any way by any provi¬ 
sion of the Act. [p 324 C 2] 

Consequently, in view of S. 7 and S. 19 which con¬ 
templates decrees which are not yet satisfied, S. 23 
cannot Ik? construed to apply to a decree which has 
already been fully satisfied before the Act cam** into 
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force and in respect of which no debt subsists on 
22nd March 1938: (’ll) 28 A.I.R. 1941 Mad. 402 and 
(’41) 28 A.I.R. 1941 Mad. 74. ltd. on. [P 324 C 2] 

V. Govindarajadiari — for Petitioners. 

B. J agannadha Das — for Respondents. 

WADSWORTH J—This civil revision petition 
arises out of an application under S. 23 of Act 4 of 
1938. The petitioners here are the decree-holder and 
the court auction purchaser in execution of the 
decree. The decree in question was passed in a small 
cause suit and is dated 30th October 1933. The pre¬ 
sent respondent 2 was the judgment-debtor. In June 
1934 the decree-holder in execution attached a mort¬ 
gage debt due to the judgment-debtor, respondent 2. 
The attachment was made under 0. 21, R. 46, Civil 
P. C. On 9th October 1935, while the attachment 
was still pending, the judgment-debtor transferred 
her mortgage right to her daughter, respondent 1. 

° In November 1937 the mortgage right was sold by 
the Court in execution of the small cause decree and 
it was purchased by petitioner 2 here. On 7th Janu¬ 
ary 1938, as would appear from the execution re¬ 
cords, full satisfaction of the small cause decree was 
recorded. On 15th June 1938, after Act 4 of 1938 
had come into force, the judgment-debtor and her 
transferee both joined in an application under S. 23 
to set aside the sale of the mortgage right. We will 
assume without deciding that a sale of a mortgage 
right, even though carried through under the pro- 
cedure prescribed in 0. 21 for the sale of debts and 
other moveable properties is, for the purpose of 
S. 23 of Act 4 of 1938, a sale of immovable pro¬ 
perties. It is difficult to see, even assuming so much, 
how this application was entitled to succeed as it did 
in the lower Court. In the first place, the original 
judgment-debtor, respondent 2, has not been proved 
to have any saleable interest in agricultural lands. 
Her daughter, respondent 1, was at the relevant time 
an agriculturist. The actual judgment debtor, not 
being shown to be an agriculturist, cannot apply 
under S. 23. 

It is contended that the transferee who is an agri¬ 
culturist can apply under S. 23 and for this purpose 
it is urged that she was under what has been des¬ 
cribed as a property liability to satisfy the decree. 
The contention is of course based on the case in 
I. L. R. (1939) Mad. 218* and also on a decision of 
ours in (1940) 2 M.L.J. 887 2 where, following I.L.R. 
(1939) Mad. 218, 1 we held that a purchaser of the 
equity of redemption who is hound by a mortga-o 
decree, being a debtor, could also be deemed to bc°a 
judgment-debtor, though not actually a party to the 
suit. It does not seem to u? t however, that either of 
these cases is an authority for the view that, when 
property has been nttnehed in execution of a money 
decree and is sold in disregard of that attachment, 
the purchaser is liable to pay the decree debt. The 
true way of looking at the matter having regnrd to 
the terms of S. 64, Civil 1’. C., is that the transfer 
is void as against claims enforceable under the at¬ 
tachment, so that the transferee can bo ignored by 
the decree-holder and the attachment can be worked 
out by proceedings in execution against the trans¬ 
feror as still being the owner of the property for the 
purpose of the execution of his decree. The attach¬ 
ment creates no charge and there is, therefore, no 
property liability to pay the decree in so far as the 

1. (’39) 26 A. I. R. 1939 Mad. 186 : 182 I. C. 879 : 

I. L. R. (1939) Mad. 218 : (1938) 2 M. L. J. 1068, 

Pcrinnna v. Sellappa. 

2. ('41) 28 A. I. It. 1011 Mad. 15S: (1940) 2 M.L.J. 

8V7, Fulam Gouiulau v. Pcria Goumlan. 
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property which passed to the transferee pending the 
attachment is concerned. If this reasoning is correct 
it follows that respondent 1, who is the only agri¬ 
culturist, is not a judgment-debtor. 

There is another difficulty in the way of the ap- 
plicants. The decree in this case was satisfied on 7th 
January 1938. Section 7 which is the basic section 
for most of the provisions of Act 4 declares that “all 
debts payable by an agriculturist at the commence¬ 
ment of this Act, shall be scaled down in accordance 
with the provisions of this chapter.” It does not 
appear that any debts incurred after the commence¬ 
ment of the Act will come undbr the general provi¬ 
sions though they may be covered by S. 13. Nor does 
it appear that any debts which have ceased to be 
payable when the Act came into force can be affected 
in any way by any provision of the Act. Section 19, 
which is the provision relating to decrees, contem¬ 
plates decrees which are not yet satisfied. Section 23 
permits a sale to bo set aside on the application of 
an agriculturist judgment-debtor, who is “entitled 
to the benefits of this Act;” and wo have held that 
he must be entitled to the benefits of the Act with 
reference to the particular debt and not merely 
generally. It does not appear to have been the in¬ 
tention of the Legislature in framing this section to 
allow an agriculturist to get a court sale set aside 
merely in order to force the decree-holder to execute 
over again a decree which has already been satisfied 
before the Act came into force and in respect of 
which no debt subsists on 22nd March 1938. No 
doubt this view involves the consequence that when 
a sale held between 1st October 1937 and 22nd 
March 1938 has resulted in the full satisfaction of 
the decree against an agriculturist, it would not be 
susceptible to attack under the Act, whereas, if the 
salo results in a small amount being still due under 
the decree, the agriculturist, who owes that amount, ‘J 
would be entitled to have the salo set aside and tho 
whole decree re-opened. But wo aro not convinced 
that this apparent anomaly is a sufficient ground for 
reading into this Act a provision which it docs not 
contain, for extending tho benefits of tho Act to debts 
which have been fully discharged before 22nd March 
1938. Tho view set forth hero has been taken by 
two decisions of Single Judges rc|>orted in (1941) 1 
M. L. J. 106* and (1940) 2 M. L. J. 417.* It follows 
therefore that this civil revision petition is entitled 
to succeed and the order of the lower Court is set 
aside. Respondents 1 and 2 will pay tho costs of tho 
petitioners in both the Courts—ono advocate's fee. 

C.R.K./G.N. Petition allowed . 

3? (Ml) 28 A.I.R. 1941 Mad. 402: (1941) 1 M. L. J. 

106, Gopala Mcnon v. Meenakshi Amnia. 

4. (’ll) 28 A. I. R. 1941 Mail. 74: (1940) 2 M. L. J. h 
417, Thiravai Nadar v. Pulraj Chelliah Nadar. 

C. P. C._ 

(a) C40)’chitalcv, S. 64, N. 2 Pis. 1-5; N. 5 I’t. 1 
and N. 12 Pt. 1. 

(’ll) Malta, Page 256 Pt.(e) and Page 261 Pt.(k). 
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Venkataramana Kao J. 

S. K. T. Soundararajalu — Appellant 


v. 


Minor Shanmugham and another — 

Respondents. 

Second Appeal No. 642 of 1938, Decided on 6th 
August 1941, ngainst decree of Sub-Judge, Tiruvft' 
rur, in A. S. No. 22 of 1937. 
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Hindu law — Joint family — Ancestral busi- 
fl ness — Test — M carrying on business in 
medicine in partnership with C dying in 1926 
leaving three minor sons — In 1929 eldest son 
attaining majority and starting business in 
medicine — Business carried by M with C not 
wound up till 1935 — All assets of M*s business 
continuing to remain with C till 1935 when by 
compromise eldest son obtaining Rs. 2500 in 
full satisfaction of his father’s share—Business 
started by eldest son in 1929 held new and not 
ancestral. 

Where a father carrying on business in partner¬ 
ship with a stranger (lies without effecting a dissolu¬ 
tion ami the son continues the business with the 
same partner, the business which the father carried 
on during his life-time becomes on his death ances¬ 
tral in spite of the fact that it was a partnership 
business. If the joint family acquires the business as 
® an asset by settlement of accounts with the stranger 
partner the business must be deemed to be ancestral 
and it can be continued by the managing member in 
the exercise of his discretion : (’22) 9 A. I. It. 1922 
P.C. 237 and (’31) lb A. 1. It. 1931 P.C. 136 t Bxpl. t 
and Rcl. on ; (’35) 22 A. I. K. 1935 Mad. 314 : 
Held not fjood law . [P 32G C 1) 

But in order that the business should not be con¬ 
sidered to be new, it must be a continuation or re¬ 
vival of the old business. Where another business 
was started by a manager which had absolutely no 
connexion with the old business, the fact tlmt the 
business started was of the same nature as the old 
business cannot be considered to be an ancestral 
business at all. [P 326 C 1,2] 

M during his life carried on business in medicine 
in partnership with one V and after the death of V 
c with his eon C. On the date of the death of M in 
1926 all his three sons were minors. The eldest son 
attained majority in 1929 and started a business in 
medicine. The business which was carried on by M 
in partnership with C was not wound up until i.935 
and all the assets of the said business continued to 
remain with C upto that date when as a result of n 
compromise between the eldest son of M who had 
attained majority in 1929 and C, the eldest son 
obtained a sum of Its. 2500 in full satisfaction of his 
father’s share : 

Held that the business started by the eldest son 
of M in 1929 on attaining majority was a new busi¬ 
ness and not an ancestral one. [P 326 C 2) 

It. Sundaralinyam and S. Scshadri — 

for Appellant. 

K. S. Dcsxkan — for Respondents. 

d JUDGMENT.—This second appeal arises out of 
a suit to recover a sum of money due under a pro¬ 
missory note executed by defendant 1 on his own 
behalf and ns guardian of defendants 2 ami 3. Tho 
defendants are brothers, defendant 1 being the eldest 
and are the sons of one Municka Sanmynr who died 
in or about 1926. Mnnicka Samavar during his life 
carried on business in medicine in partnership with 
one Vythilinga Pillai and after the death of Vythi- 
linga Pillai xvitli his son Cliandrasekharun Pillai. 
On the date of the death of Mnnicka Sanmynr nil 
his three sons were minors. Defendant 1 attained 
majority it* 1929 and he started a business in medi¬ 
cine ami the money borrowed under the promissory 
note was in rosjxct of this business. Defendants 2 
and 3 deny their liability for the said debt on the 
ground that the business started by defendant 1 was 
not ancestral business but a new business and there¬ 
fore they are not liable for the debts incurred in 


respect thereof. The contention of the plaintiff is 
that the business was not a new business but a con- c 
timiation or a revival of the business carried on by 
Mnnicka Sanmyar during his life in partnership 
with Vythialingam and thereafter with Chandrit- 
sekhnran ami therefore defendants 2 and 3 ought to 
be held liable. Both the lower Courts came to the 
conclusion that the business started in 1929 by de¬ 
fendant 1 was-a new business and therefore dismis¬ 
sed the suit against defendants 2 and 3. 

This appeal is by the plaintiff and on his belmlf 
his learned counsel, Mr. Sumlaralingani, contends 
that the view taken by both the lower Courts is 
wrong. Before dealing with this contention it may 
be necessary to state that after the death of the 
father Municka Samavar in 1926 the business which 
was carried on by him in partnership with Chaiulra- 
sekharan was not wound up until 1935 and all the 
assets of the said business continued to remain with f 
the said Chundrasekharan upto that date. Defen¬ 
dant 1 after attaining majority instituted 0. S. 
No. 28 of 1932 on the file of the Suh-Cc}irt of Tiru- 
varur against Chamlrasekharnn for recovery of the 
share of assets due to his father in the said business 
and the said litigation was finally compromised in 
1935 by which defendant 1 obtained a sum of 
Rs. 2500 in full satisfaction of his father's share. It 
is thus clear tlmt no portion of the business assets 
came into the hands of defendant 1. The contention 
of Mr. Snndaralingam is tlmt the business carried 
on by Manicka Samavar with Chundrasekharan 
must be deemed to be ancestral business, that as on 
the date of the death of Manicka Samavar all the 
defendants were minors they could not continue it 
immediately and no sooner defendant 1 attained 
majority than lie started the same business in medi¬ 
cine and it must therefore tie deemed to be a revival g 
or reconstruction of the old business and cannot 
therefore be considered, to be a new business. He 
relied very strongly on the decision of the Privy 
Council reported in 53 All. 190* and contended that 
both the lower Courts relied on the decision in 
68 M. L. .J. 251- which according to him must be 
deemed to have been overruled by the said Privy 
Council decision. What is an ancestral business and 
what is a new business were considered by the Privy 
Council in 49 Cal. 560. : * In that case one Bhubnn 
Mohan Mnnda) carried on a business in rice* during 
his lifetime at Kali Bazar and tlmt business devolv¬ 
ed on his sons and was continued by the eldest son 
Nilrathan os the kartba of the family. Sometime 
after the father’s death Nilrathan started a business 
in rice in another place Orptmngnng and the ques¬ 
tion arose whether two minor brothers of his could 
be held to lie liable on a debt incurred in respect u 
thereof. Their Lordships of the Privy Council held 
that the business was neither ancestral nor an 
extension of the ancestral business though it was a 
rice business. Their Lordships point out that in 
the case of a business carried on by the father upto 
the date of his death it devolves on the sons as 
ancestral business just like any other property owned 
by the father would devolve u|>on them as ancestral 
property, but that could not be said of a similar 

1. (’31) 18 A I R. 1931 P.C. 136 : 132 I C. 613 : 53 
All. 190: 58 I A. 173 (1\C)., Rumakrishna Morurji 
v. Ratanclmnd. 

2. (’35) 22 AIR. 1935 Mad 314: 156 I.C. 418: 68 
M L..I. 251, Krishnaswunn Iyer v. Ramanathan. 

3. (’22) 9 A I R. 1922 P C 237 : 67 I. C 124 : 49 
Cal. 560 : 19 1. A. 108 (P C ). Sanyusi Clianm 
Mnndal \. Krishna Dlian Bunerji. 
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. business started by a managing member of his own 
® initiative which had no connexion at all with the 
business which they inherited. If the principle of 
this decision were to bo applied to this case, there 
Can be no doubt that the business started by defen¬ 
dant 1 was a new business. 

But Mr. Sundarlingam contends that the Privy 
Council decision in 53 All. 190 1 laid down that where 
a father carried on business in partnership with a 
stranger down to the date of his death the said 
business was ancestral business and therefore the 
business started in 1929 must be considered to be 
ancestral business because on the father's death the 
old business became dissolved and there was a tem¬ 
porary suspension of the business of the family on 
account of the minority of the defendants. A close 
examination of the decision in 53 All. 190 1 does not 
support the contention of Mr. Sundarlingam. The 
facts of that case were as follows: One Hardeo Das 
& carried on business in partnership with Kalyan Mai 
under the name and style of Hardeo Das Kalyan 
Mai. He died in 1917 leaving his adopted son Gulnb 
Chand and two sons born to him subsequent to the 
adoption, namely, Ratan Chand and Madan Gopal. 
After the death of Hardeo Das, Gulab Chand 
carried on business with Kalyan Mai until tli Octo¬ 
ber 1919 when Kalyan Mai retired from the business 
and the partnership was dissolved and the assets and 
liabilities were divided and apportioned. On the 
same date, namely, 9th October 1919, Gulab Chand 
opened new books and began to carry on a similar 
business under the name and 6tyle of Hardeo Das 
Gulab Chand. It was in respect of this business 
debts were incurred and the question arose whether 
the brothers of Gulab Chand were liable for them. 
The High Court took the view that it was a new 
business and they could not bo mado liable. But 
c their Lordships of the Privy Council reversed this 
decision. 

On the facts of that case, their Lordships were of 
the opinion that the business carried on under the 
name of the old partnership did not come to an end 
but on tho other hand tho business wa3 carried on 
under a now name without break of continuity or 
interval, that when Kalyan Mai retired from the 
business, it had on the dissolution accrued to tho 
joint family and that Gulab Clmnd as tho manager 
was entitled to carry it on for the benefit of the 
joint family. This case is an authority for tliepropo- 
sition that where a father carried on business in 
partnership with a stranger and dies without effect¬ 
ing a dissolution and the son continues the business 
with tho samo partner, the business which tho father 
carried on during his life time becomes on his death 
ancestral in spite of the fact that it was a partner- 
® [ship business. In effect their Lordships caino to the 
conclusion that the father’s interest in tho business 
must be considered to be ancestral so that if the 
joint family acquires tho business as an nsset by 
settlement of accounts with the etrangor partner the 
business must be deemed to bo ancestral and it can 
bo continued by tho managing member in tho exer¬ 
cise of his discretion. Mr. Sundarlingam is right in 
contending that the view taken in 68 M.L.J. 251,- 
namely, that where a father started a business in 
partnership with a stranger and on his death his 
elder son continued the partnership with the stranger 
the business was a new business can be held to be 
no longer law in view of the decision of the Privy 
Council. But, in order that tho business should not 
be considered to be new, it must be a continuation or 
revival of tho old business. Where another business 
was started by a manager which had absolutely no 
connexion with the old business, the fact that the 


business started was of the same nature as the old 
business cannot be considered to be an ancestral 6 
business at all. In this case the old business was 
not wound up till 1935 and the business which was 
dissolved on the death of the father was not conti¬ 
nued or revived by the defendants. It seems to me 
that the conclusion reached by the lower Courts that 
the business is a new business is correct. I therefore 
dismiss the second appeal with costs. Leave to appeal 
refused. 

C.R.K./G.N. Appeal dismissed . 

Hindu Law— 

(’40) Mulla, Pago 257 Pt. (v), Page 259 S. 234 
sub-s. (2), Page 261 Pt. (x) and Pago 262 Pts. 

(h) and (i). 

(*38) Gour, Page 483, N. 1250, Page 486, No. 1257 
and Page 488 N. 1260. 
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Horwill J. 

In reC. P. Jagannathachar — Petitioner . 

Criminal Revn. Case No. 821 of 1941 (Criminal 
Revn. Petn. No. 772 of 1941), Decided on 1st Decem¬ 
ber 1941, to revise judgment of Chief Presidency 
Magistrate, Madras, in C. C. No. 2009 of 1941. 

(a) Presidency Small Cause Courts Act (1882), 

S. 97—Filing of false affidavit—S. 97 does not 
apply. 

The filing of a false affidavit is not something 
purporting to be done under the Act and hence S. 97 
is inapplicable to such a case. [P 327 C 1] 

(b) Criminal P. C. (1898), S. 195 (1) (b) — 
Offence under S. 193, Penal Code — Filing of g 
complaint by proper person is essential for 
taking cognizance— Court ordering return of 
costs to accused—Proceedings before Registrar 
—Accused filing false affidavit—Registrar held 
not Court but ministerial Officer—Complaint by 
Registrar held incompetent. 

The filing of a complaint by a proper person is a 
condition necessary to the taking cognizance of an 
offence punishable under S. 193, Penal Code ; so 
that unless there is a proper complaint the Court 
has no jurisdiction to inquire into tho case at all. 

[P 327 C 2] 

The Court ordered the return of half costs to the 
accused in certain suit. In the proceedings before tho 
Registrar necessary for the return of costs tho accused 
filed a false affidavit whereupon the Registrar filed 
a complaint against the accused under S. 195 (1) (b). ^ 

Held that the proceedings before tho Registrar 
were judicial proceedings and though for certain 
purposes the Registrar was a Court, e.g., when trying 
a suit for a sum of Rs. 20 or less, ho was not acting 
ns Court in the proceedings before him but as a 
ministerial officer and lienee the complaint filed by 
him was incompetent. [P 327 C 2] 

C. Narasimhachari — for Petitioner. 

K. V. Kamaseshan for the Crown Prosecutor 
for the Crown. 

ORDER_The petitioner was convicted by the 

Chief Presidency Magistrate, Eginoro, Madras, of an 
offence punishnldc under S. 193. Penal Cole, in that 
he gave false evidence in a judicial proceeding. The 
petitioner was sentenced to imprisonment till the 
rising of tho Court and to pay a tine of Rs. 50. The 
case against tho petitioner which the Chief Presidency 
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Magistrate found to have been proved was that the 
Judge ordered tho return of half costs to him in a 
certain suit. In order to carry out that order, the 
Registrar called upon the petitioner to return tho 
receipt given to him at the time when the court-fee 
was paid. The petitioner falsely replied that he hud 
lost tho receipt In fact, he had pledged tho receipt 
with a Mar wadi. The Registrar then told the peti¬ 
tioner that he could return the money to him only 
if ho filed an affidavit that ho had lost tho receipt ; 
so that ho might assure himself that the money was 
returned to the proper person. The petitioner there¬ 
upon filed a false affidavit in which he repeated his 
earlier statement that ho had lost the receipt. Acting 
on that false affidavit, tho Registrar returned the 
half costs to the petitioner. Subsequently, the cre¬ 
ditor who bad advanced money on the pledge of the 
receipt filed an application before the Chief .ludge, 
Court of Small Causes, praying that the Court might 
b take action against the petitioner, an advocate of 
this Court, under tho Bar Councils Act. The Chief 
Judge thereupon passed an order saying that the 
incident required further investigation and said : 

“ I order that these papers be sent to the Regis¬ 
trar for an inquiry ; so that if there are grounds for 
starting proceedings against the respondent, the 
Registrar may take necessary action. The question 
as to whether any complaint should he presented 
under S. 10 (2), Bar Councils Act, will be considered 
by this Court after this matter is disposed of by the 
Registrar.” 

The Registrar made inquiries and soon satisfied 
himself that the statement of the petitioner con¬ 
tained in the affidavit was false. Ho thereupon filed 
a complaint in the Court of the Chief Presidency 
Magistrate. The Chief Presidency Magistrate took 
# cognizance of this offence on that complaint and the 
petitioner was subsequently convicted and sentenced 
as above. 

In revision, two contentions are put forward by 
the learned advocate for the petitioner. The first is 
that this prosecution was not instituted within the 
period of limitation set out in S. 97, Presidency 
Small Cause Courts Act. Section 97 runs thus : 

“ All prosecutions for anything purporting to be 
done under this Act must be commenced within three 
months after the offence was committed.” 

It seems clear that tho petitioner was not prose¬ 
cuted for something purporting to be done under the 
Act. The filing of a false affidavit is certainly not 
something purporting to be done under the Act. An 
illustration of a case to which S. 97 would apply 
would be where a bailiff distraini ng property is 
alleged to have committed trespass,caused injuries to 
6 some property, or committed a tort. If he was pur¬ 
porting to act as a bailifl in doing the duty that was 
cast upon him then S. 97 would apply/There are 
many acts mentioned from S. 79 onwards in the 
doing of which a person might do something that 
would afford a ground for prosecution. If so, the 
prosecution must bo brought within three months. 
The other technical objection raised is that the 
complaint was not one by the Court of Small Causes. 
The false affidavit was, I think, filed in a judicial 
proceeding. The Court ordered the return of half 
costs; and it was in proceedings necessary for the 
return of these half costs that this false affidavit was 
filed. Section 195 (1) ll»). Criminal I*. C.. says that 
the “Court shall not take cognizance of an offence. .. 
punishable under S. 193, Penal Code, when such 
offence is alleged to have been committed in, or in 
relation to. any proceeding in any Court, except on 
; the complaint in writing of such Court 


Although the Registrar is a “Court” for certain 
purposes, e.g., when trying a suit for a sum of Rs. 20 
or less, the Registrar was not acting as a Court in 
this cose. He was acting as a ministerial officer and 
a complaint by the Registrar was not therefore a 
complaint by the Court. It is cleur that no injustice 
resulted to the petitioner from the complaint having 
been filed by the Registrar instead of by the Court ; 
because the Registrar appears to have been ordered 
to make inquiries and take necessary action. How¬ 
ever. the filing of a complaint by a proper person 
is a condition necessary to the taking cognizance of 
un offence punishable under S. 193, Renal Code ; so 
that unless there is a proj-er complaint the Court 
has no jurisdiction to inquire into the case at all. 
Although, therefore, the ground taken by the peti¬ 
tioner is a technical one, his contention must prevail 
and the proceedings, which are illegal, have to be 
set aside. The petition is therefore allowed, the 
conviction and sentence set aside, and the complaint 
ordered to be returned to the Registrar. The setting 
aside of the conviction and sentence does not of 
course preclude the Court of Small Causes from 
filing a proper complaint. The fine, which I under¬ 
stand has been paid, should be refunded. 

C.R.K./G.N. Petition allowed . 

Cr. P. C. — 

(b) (’ll) Chitaley, S. 195, N. 3 Pt. 4, N. 9a and 
N. 16 Pt. 4. 

(’41) Mitra, Page G2ft, N. 613 “Cognizance.” 
Tuge 654, N. 622 “What are not Courts.” Page 
657 N. 623 “Court acting in different capacity.” 

Penal Code — 

(’36) Ratanlal, Page 483 Pt. (11). 

('36) Gour, Page 670 N. 2022. 
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Venkataramana Rao and Abdur 
Rahman JJ. 


Thadi Murali Mohan Reddi, viinor by 
guardian Sabbclla Rami Reddi — 

Appellant 



Chinta Brahmayya and others — 

Respondents. 

Appeals Nos. 321 etc.,of 1937 and 12 etc.,of 1939 
and Civil Misc. Petns. Nos. 5519 etc., of 1940 and 
4029 etc., of 1939, Decided on 20th August 1941, 
against decree of Sub-Judge, Coconada, in O. S. 
No. 24 of 1936 etc. 

(a) Limitation Act (1908), S. 19 — Composi- h 
tlon deed signed by insolvent filed in insolvency 
Court held amounted to acknowledgment. 

A deed of composition filed in the insolvency 
Court signed by the insolvent and bis creditors held 
amounted to acknowledgment of debts specified in 

the deed. [P 328 C 2 ; P 329 C 1] 

(b) Provincial Insolvency Act (1920), S. 28(2) 

— Joint Hindu family—Father—Insolvency of_ 

Son’s share does not vest in Official Receiver 
but father’s power to dispose of son’s interest 
does — That power ceases after severance of 
interest between father and son — Hence son's 
share is not “property of insolvent’’ within 
S. 28 (2)- Words “suit or any other legal pro¬ 
ceedings” in S. 28 12)~ Meaning of—Severance 
of interest between father and son after father's 
adjudication-Suit against son—Leave of insol¬ 
vency Court is not necessary. 
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On the insolvency of a Hindu father, the share of 
c the undivided son does not vest in the Official 
Receiver and it will not be the property of the insol¬ 
vent within the meaning of S. 28 (2). Though the 
share of the son does not vest, the power of the father 
to sell the son’s interest vests in the Official Receiver. 
But that power ceases the moment the severance of 
interest between the father and the son takes place 
and therefore the son's interest after the severance 
cannot be said to be the “property of the insolvent" 
within S. 28 (2). Moreover, the words “commence 
any suit or other legal proceedings" in S. 28 (2) 
must be construed as referring to a suit or other pro¬ 
ceeding against an insolvent. A creditor is not pro¬ 
hibited from filing a suit as against a person who is 
jointly indebted with the insolvent and whose pro¬ 
perty could not have vested in the Official Receiver. 
Hence where after the adjudication of the father 
there is a severance of status between the father and 
v the son, leave of the insolvency Court under S. 28(2) 
is not necessary for a suit against the son. 

[P 329 C 1] 

(c) Hindu law—Joint family—Decree against 
father alone creates debt of contract — Suit 
against son on decree after father’s death is 
maintainable—This dictum how iar applies in 
cases of division between father and son and also 
where insolvency supervenes (Qucerc). 

The dictum that in the case of undivided father 
and son, a decree obtained against the father alone 
during his lifetime creates a debt of contract or 
record and therefore a suit is maintainable thereon 
against the son after the father's death how far 
applies to cases where there was a division between 
the father and the son and also where insolvency 
supervenes. [P 329 C 2] 

C (d) Hindu law—Joint family — Father—Debt 
contracted by father for family necessity or 
benefit — Partition between father and sons — 
Sons continue liable to pay debt out of property 
in their hands. 

Where a debt is incurred by the father for family 
benefit or family necessity and there is a subsequent 
partition between the father and the sons, the sons 
continue to be liable to pay the father’s debt from 
and out of the property in their hands : ('31) 18 
A.I.R. 1931 All. 512 (F.B.), ltd. on. [P 329 C 2] 

(c) Hindu law—Joint family—Father — Debt 

contracted by father for joint family business_ 

Insolvency proceedings against father— Before 
adjudication, son filing partition suit against 
father — Creditor advancing debt for family 
business proving debt before Official Receiver 
and as no dividend was paid filing suit against 
son without impleading Official Receiver—Suit 
against son held competent—Official Receiver’s 
failure to secure son’s share for father's credi¬ 
tors in partition suit held did not prevent cre¬ 
ditor from realising amount due to him from 
son’s share. 

The father and son were members of Hindu joint 
family. The debt was contracted by the father as 
managing member of the family in tho course of the 
family business. The father was adjudicated insol¬ 
vent on 13th November 1931 on a petition filed by 
his creditors. Before the order of adjudication the 
son filed a partition suit against tho father implead¬ 
ing the Official Receiver and on 16th November 1931 
u preliminary decree for partition was passed. The 
creditor who lm<l advanced the money for the joint 
family business proved his debt before the Official 
Receiver and us no dividend was paid to him he filed 


a suit against the son without impleading the Official 
Receiver : 0 

Held that the suit against the son was competent 
especially because necessary steps to enforce the 
relief against the father had been taken in proceed¬ 
ings in insolvency. [P 330 C 1] 

Held further that it was undoubtedly open to the 
Official Receiver to have secured the son's share for 
the payment of the debts due to the father’s credi¬ 
tors in the suit for partition by asking for a provision 
being made by setting apart sufficient property for 
their discharge. But the fact that the Official 
Receiver failed to do.so would not deprive the credi¬ 
tor of his right to realise the amount due to him 
from the son’s share. [P 329 C 2] 

(f) Hindu law—Joint family—Manager incur¬ 
ring debt for family necessity and adjudicated 
insolvent after partition — Suit against divided 
member whether maintainable without implead- / 
ing manager or Official Receiver (Qucerc). 

Where the manager of a joint Hindu family con¬ 
tracts debts for family necessity and after partition 
is adjudicated insolvent, whether a suit against the 
divided members of the family is maintainable 
without impleading the manager or the Official 
Receiver. [P 330 C 1] 

Ch. Raghava Rao —for Appellant. 

C. Rama Rao % A. Satyanarayana, 3/. S. Rama - 
chandra Rao and K. Mangachari — 

for Respondents. 

VENKATARAMANA RAO J. — This appeal 
arises out of a suit brought to recover the amount 
due under two promissory notes dated 12th Novem¬ 
ber 1930 and 5th December 1930 executed by one 
Bulli Gangireddi the deceased father of the defen¬ 
dant in favour of the plaintiff. At the date of the 9 
execution of the suit promissory notes tho defendant 
and his father were members of a joint family and 
undivided. The father was carrying on a family 
business and the suit debts were incurred in the 
course of that business. The father was adjudicated 
insolvent on 13th November 1931 on a petition filed 
by his creditors. Before the order of adjudication, 
the defendant represented by his next friend filed a 
suit for partition against his father and on 16th Nov¬ 
ember 1931 a preliminary decree for partition was 
passed and it has since been brought to our notice 
that a final decree was passed on 6th April 1935. 

The plaintiff proved his debt before the Official 
Receiver but no dividend was paid to him on the 
date of the suit or even upto the date of the decree 
in the lower Court. The learned Subordinate Judge 
gave a decree in favour of the plaintiff and this 
appeal lias been preferred by the defendant. Several K> 
defences were raised by the defendant in the lower 
Court but Mr. Raghava Rao his learned counsel has 
confined himself to two main defences, (1) the suit 
is barred by limitation; and (2) the suit is incompe¬ 
tent by reason of (a) the leave of tho insolvency 
Court was not obtained before the institution of the 
suit under S. 28 (2), Provincial Insolvency Act. and 
(b) the Official Receiver not having been made a 
party to the suit, the suit against tho defendant 
alone on a debt contracted by the father is not 
maintainable. In regard to tho first contention the 
lower Court relied upon a deed of composition, 

(Ex. D) dated 22nd March 1933 filed in the msol-| 
vency Court as an acknowledgment of the debt by 
the father. The main contention of Mr. Raghava 
Rao is that the composition deed would not operate 
as an acknowledgment. He 1ms taken us through 
the terms of the composition deed but was not able 
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to convinco us that the view of the lower Court was 
wrong. Exhibit D is signed by the insolvent and the 
creditors including the plaintiff. This contention 
must therefore be overruled. The next contention 
relates to the maintainability of the suit. The first 
branch of his contention is in regard to the neces¬ 
sity of the leave of the insolvency Court as a condi¬ 
tion precedent to the institution of the suit. Section 
28 (2), Provincial Insolvency Act, runs thus : 

“On the making of an order of adjudication, the 
whole of the property of the insolvent shall vest in 
the Court or in a receiver as hereinafter provided, 
and shall become divisible among the creditors, and 
thereafter except as provided by this Act, no credi¬ 
tor to whom the insolvent is indebted in respect of 
any debt provable under this Act shall during the 
pendency of the insolvency proceedings have any 
remedy against the property of the insolvent in res- 

f »ect of the debt, or commence any suit or other 
egal proceeding, except with the leave of the Court 
and on such terms as the Court may impose." 

In view of the recent decisions of the Privy Coun¬ 
cil and of this Court, on the insolvency of the father 
the share of the son will not vest in the Official 
Receiver and it will not bo the property of the 
insolvent within the meaning of the said clause. 
Though the share of the son does not vest, the deci¬ 
sions have laid down that the power of the father to 
sell the son’s interest will vest in the Official Recei¬ 
ver. But that power ceases the moment the sever¬ 
ance of interest between the father and the son 
takes place and in this case the severance 1ms taken 
place. Mr. Ragliava Rao was not therefore able to 
sustain the argument with reference to S. 28 (2) of 
the Act based on the expression “the property of the 
insolvent.* 1 He next contended that S. 28 (2) prohi¬ 
bits the commencement of any suit or legal proceed- 
c ing in respect of a debt and therefore even a suit 
against the son without the leave of the Court is 
prohibited by that section. The words “commence 
any suit or other legal proceedings 0 must be con¬ 
strued as referring to a suit or other proceeding 
against an insolvent having regard to the context! 
No doubt, the words are general but if the wide in¬ 
terpretation as contended by Mr. Rnglmva Rao is 
given, it would mean that a creditor is prohibited 
from filing a suit even as against a person who is 
jointly indebted with the insolvent and whose pro¬ 
perty could not have vested in the Official Receiver. 
We do not think, it was the intention of the Legis¬ 
lature to prohibit all suits in respect of the debt even 
as against persons over whom or whose assets the 
insolvency Court would have no control. We are 
therefore of the opinion that this contention also is 

not tenable. 

nCX ‘ COntention of Mr - Raglmva Rao is that 
the Official Receiver mast be a party to the suit us 
the legiU representative of the father on the ground 
that it being a debt contracted by the father, no 
relief could lie raven against the son unless the per¬ 
son who.entered into the contract or his legal repre- 
sen tat i ve is a party to the suit. In support of his 
contention he relied ii|x>n the following passage in 
MuIIa : “Where a debt has been contracted by the 
father for his personal benefit lie is primarily to 
discharge it. Such being the case the son alone can¬ 
not 1m; sued during the father's lifetime. 0 It will be 
seen that this proposition was based by MuIIa on an 
observation by Bhasliyam Ayyungnr J., in 27 Mad. 
2431 at p. 247. In that case the learned Judge was 
dealing with a case whore the father and son were 

1. C04) 27 Mad. 243 : 14 M.L.J. 84 (F. B.), Peria- 
Bwanii Mudaliur v. .Seetharame Chettiar. 


undivided and the exact point for decision was whe¬ 
ther a suit could be filed against the son after the c 
father’s death on a decree obtained by a creditor 
against the father alone during his lifetime. It was 
held that the decree creates a debt which is a debt 
of contract or record and a suit was maintainable. 

No doubt this dictum was approved in later cases :j 
vide 40 Mad. 581- at p. 585 and 47 Mad. 621* at 
p.626. From the observations of the learned Judges; 
in those cases it will be seen that they were confin¬ 
ing the dictum to cases where the son and the father, 
were undivided. But how far this is applicable to; 
cases where there was division between the father, 
and son and also where insolvency supervenes is not 
free from difficulty. We think it unnecessary to dis-j 
cuss the scope of this principle as the facts in this’ 
case are different. The debt here was contracted by 
the father as the managing member of the joint family 
in the course of the joint family business. The debt 
was therefore a joint family debt and as much a debt / 
of the son as that of the father. The father is dead 
and further the father and son became divided be¬ 
fore the suit was instituted. In 53 All. 86s* at p. 872 
Sulainmn C. J., explained the nature and extent ol 
the liability of a junior member of a family for a 
debt contracted by the manager for family necessity 
or for family benefit thus : 

“As regards debts which had been incurred by the 
father before the partition took place and had been 
for family necessity or benefit, the liability continues 
on all the members even after the separation. The 
reason is obvious. These debts had been incurred by 
the manager for the benefit of all and his capacity 
was analogous to that of an agent. All the other 
members were therefore principal debtors, but their 
liability was not personal and was confined to the 
joint property that might be available." 

Therefore when division takes place the sons con- ^ 
tinue to be liable to pay the said debt from and out 
of the property in their hands. In this case, the 
creditor has proved his debt against the father in 
insolvency. No doubt it was open to the Official 
Receiver to have secured the son’s share for the pay¬ 
ment of the debts due to the father’s creditors in the 
suit for partition by asking for a provision being 
made by setting apart sufficient property for their 
discharge. In this case though the Official Receive! 
was made a party to the suit, he has not availed 
himself of that remedy which was open to him and 
which he was bound to have sought as one adminis¬ 
tering the property in insolvenev for the benefit ol 
the creditors. But the fact that the Official Receiver 
failed to do so would not deprive the creditor of his 
right to realise tlie amount due to him from the 
son’s share. Whether the creditor would be entitled* 
to appropriate the whole of the sale proceeds of the " 
son's share and what remedy will be open to the 
other creditors or even to the Official Receiver in 
regard to the said sale proceeds are matters on which 
we refrain from expressing any opinion. The only 
question is whether in the circumstances of tins case 
the creditor is not entitled to maintain the suit 
against the defendant. As the defendant is liable to 
pay the debt which was contracted on his behalf by 
the father who was also the manager from and out 

2. (’17) 4 A.I.R. 1917 Mad. 9S9 : 35 I. C. 918 : 40 
Mad. 581 1 31 M.L.J. 3h(J, Naravan v. VeenipLa 

3. (’24) 11 A. I. R. 1924 Mad. 682 : 80 I. C. 228 : 

47 Mad. 621 : 46 M.L.J. 590, Jagannatha Rao \. 
Viswesam. 

4. ('31) 18 A.I.R. 1931 All. 512 : 135 I.C. 139 : 53 
All. 808 : 1931 A.L.J. 917 (F. B.), Bank.y Lul v. 
Durgaprasad. 
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of the share of the joint family property in his pos- 
G session, a suit against him by the creditor would be 
competent especially where necessary steps to enforce 
the relief against the father have been taken in pro¬ 
ceedings in insolvency. We think it unnecessary to 
express any opinion on the question whether, if the 
family is undivided, it would bo open to a creditor to 
maintain the suit against the other members with¬ 
out impleading the manager or the Official Receiver. 
Mr. Rnghava Rao next submitted that if we were 
not inclined to agree with him in his contention he 
would suggest the addition of the Official Receiver as 
a party to the suit relying on certain observations of 
the Privy Council in 49 Cal. 560 5 at p. 571 in order 
that his client may not be harassed by a multi¬ 
plicity of proceedings from various creditors and 
Mr. Rama Rao had no objection to add him as a 
party. Rut it seems to us that there is no useatthis 
stage in adding him as a party apart from the ques- 
b tion whether that course would be feasible or not. 
We find that the property has been sold and the sale 
proceeds have been rateably distributed among all 
the creditors among whom the said sale proceeds 
would have been distributed by the Official Receiver 
if he himself had realised them. There is therefore 
nothing which the Official Receiver can do at pre¬ 
sent. We are therefore of the opinion that the suit 
as laid was competent. The appeal fails and is dis¬ 
missed with costs. Advocate's fee Rs. 150. 

Appeals Nos. 322 and 323 of 1937 and 12 to 18 of 
1939 arc dismissed following our decision in Appeal 
No. 321 of 1937. So far as the costs are concerned, 
the respondents will get the printing charges in each 
of these appeals. So far ns the advocate's fees are 
concerned • we give Mr. A. Satyanarayana Rs. 100 in 
Appeal No. 12 of 1939 and Mr. Mnngachary Rs. 100 
in Appeal No. 14 of 1939. Mr. Ch. Rnghava Rao has 
C put in applications in all the appeals to scale down 
the debt (C. M. Ps. Nos. 4029 to 4035 of 1939 and 
5519 to 5521 of 1940) and they will be forwarded to 
the lower Court and the decree in the said appeals 
will be subject to the reliefs the applicants will get 
in these petitions. The res|>ondents will have leave 
to file their counter affidavits in these petitions. The 
appellants will pay the court fee to the Government 
on the memorandum of appeals. 

C.R.K./G.N. Appeals dismissed. 

5. (‘22) 9 A.I.R. 1922 P. C. 237 : 67 I. C. 124 : 49 
Cal. 560 : 49 I. A. 108 (P. C.), Sanyasicharan 
Mandal v. Krishnadhan Bancrji. 

Limitation Act — 

(a) (’41) Chitalcy, S. 19, N. 47 Pt. 1. 

Hindu Law — 

A (b) (’40) Mulla, Page 307 Pt. (w); Page 309 Pt. (c) 
and Page 312 Pt. (1). 

(’38) Gour, Pago 546 Pt. 10. 

(d) (*40) Mulla, Page 268 Ft. (z) and Page 337 
Pt. (b). 

(’38) Gour. Page 552 Pt. 1. 

(e) (MO) Mulla, Page 309 S. 265 (4) (d). 

(’38) Gour, Page 546, N. 1381. 
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Venkatahamana Rao and Somayya J.T. 
Sivarupchand Uayanji and others 

V. 

Majcti Janakiramayya and others. 

Appeals Nos. 427 and 428 of 1938, Decided on 
18th April 1941, against decrees of Sub-Judge, Bcz- 
wada, ])/- 18th July 1938. 


Janakiramayya A. I. R. 

(a) Civil P. C. (1908), O. 21, R. 58—Whether 
judgment-debtor is bound by order on claim 9 
petition is question of fact—Decree-holder and 
judgment-debtor both made parties to claim 
petition—No notice served on judgment-debtor 
when order passed — Judgment-debtor is not 
bound by order. 

^ bet her a judgment-debtor is a party to an order 
on a eluim petition so that he could be rendered 
bound thereby is a question of fact in each case. 

[P 331 C 2] 

^ here the decree-holder and the judgment-debtor 
both were made parties to the claim petition, but 
the judgment-debtor was not served at the time when 
the order on the petition was made, the judgment- 
debtor cannot be considered to be a party to the order 
on the claim petition. Consequently the claimant is 
not precluded from raising the questions, raised in 
the claim petition, subsequentlv as against the judg- * 
ment-debtor: 13 Mad. 366 ; 13 M.L.J. 367 and (’15) 3 
2 A.I.R. 1915 Mad. 463, Itcl. on. [P 332 C 1] 

•(b) Hindu law _ Joint family—Father—Ad¬ 
judication of — Father’s share alone vests in 
Official Receiver — Father's power to alienate 
son’s share for his debts vests in Official Re¬ 
ceiver and is subject to same qualifications as 
in father’s hands—Son's share attached by his 
creditor in execution of decree—Share not sold 
— Father’s power to alienate share is not des¬ 
troyed—Hence Official Receiver can sell son’s 
share—Sale binds son though it does not pre¬ 
vail against attaching creditor by reason of 
S. 64, Civil P. C.: (’31) 18 A.I.R. 1931 Mad. 118= 

130 I.C. 479 ; 42 M.L.W. 295=(’35) 22 A.I.R. 1935 
Mad. 427=156 I.C. 205 and 71 M.L.J. 294=('36) 

23 A. I. R. 1936 Mad. 698=164 I. C. S53, OVER- 
RULED . g 

Where a father in a joint Hindu family is adjudi¬ 
cated an insolvent, his share alone in the joint 
family property vests in the Official Receiver and 
not the share of the sons. But the power of tho 
father to alienate his son's share for his debts which 
are neither illegal nor immoral would however vest 
in the Official Receiver but tho power is subject to 
the same qualifications ns it is in the father’s hands: 

(’28) 15 A.I.R. 1928 Mad. 479 and (’25) 12 A. I. R. 

1925 P.C. 18, Rcl. on. (P 332 C 1] 

The father's power to sell would continue to sub¬ 
sist until division. The father's insolvency does not 
per so affect the undivided status and till thestatusis 
severed, tho |)ower would vest in the Official Assignee: 

(’36) 23 A I R. 1936 P.C. 277. Rcl. on. (P 332 0 1] 

Section 64, Civil P. C., docs not put an end to tho 
)>ower of sale but only provides that a transfer of tho 
attached property shall not prejudice the rights of 7i 
the attaching creditor. An attachment of the son's 
share before the adjudication of the undivided father 
ns insolvent does not deprive the father of the power 
to alienate his sons interest in satisfaction of his own 
debt. The father's power is deprived to the extent 
that it would not prevail against the claim under 
the attachment. Where therefore before the father 
is adjudicated insolvent the undivided son's share in 
the pro|>crty is attached in execution of a decree by 
a creditor of tho son and the said decree-holder does 
not bring the property to sale, the Official Receiver 
in whom tho father’s power to sell the son's sharo 
vests can sell the proj>crty and the son at any rate 
will be bound bv the sale effected by tho Official 
Receiver. The disability of the Officiul Receiver to 
effect n sale is limited to a ease where the question 
is between the Official Receiver and the attaching 
decree-hoMcr or a person claiming under the attach- 
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mcnt an>l docs not extend to a case where the 
" question is between the Official Receiver and the 
undivided son of the insolvent : (’39) 26 A.I.R. 1939 
Mad. 702, Ret. on; 33 Bom. 261 ; (’34) 21 A. I. R. 
1931 Mad. 217 ; (’36) 23 A. I. R. 1936 Mad. 193 ; 
(’28) 15 A.I.R. 1928 Mad. 179 and ('39) 26 A. I. R. 
1939 Mud. 572, Not approved ; (’31) 18 A.I.R. 1931 
Mad. 118=130 I. C. 479; 42 M.L.W. 295=(’S5)22 
A.I.R. 1935 Mad. 427=156 I. C. 205 and 71 M.L..T. 
294=(’36) 23 A.I.R. 1936 Mad. 698=161 I. C. 853, 
OVERRULED. C 2; 1* 333C1.2; P331C 1] 

(c) Civil P. C. (1908), S. 64_Scope. 

All that S. 61 provides is that any private truns- 
for by the judgment-debtor of the property attached 
shall be void as against all claims enforceable under 
the attachment. It will not he accurate to read S.64 
ns putting an end to the power of sale, because us 
between the transferor and the transferee, theulienu- 
,<j tion will undoubtedly be operative. If the attaching 
creditor is paid off or for any reason the attachment 
ceases to subsist, the alienee’s title will be unassail¬ 
able. The only effect of S. 64 is that such transfer 
shrill not prejudice the rights of the attaching cre¬ 
ditor: (’39) 26 A.I.R. 1939 Mad. 702, Eel. on. 

(P 332 C 2] 

P. Satyanarayana Rao and S. Snniiasachan 

— for Appellants. 

M. S. Ramachandra Rao, King <£• Palndgc and 
M. Appa Rao — for Respondents. 

VENKATARAMANA RAO J. — These two 
appeals arise out of a suit for partition filed by the 
plaintiff against his father defendant 1 and his uncle 
defendant 2, whose estates were on the date of the 
suit vested in the Official Receiver, Kistna, who was 
impleaded as defendant 21. The plaintiff claimed a 
fourth share in all the properties comprised in the 
C plaint and incidentally prayed for a declaration that 
certain ulienations effected by the Official Receiver 
Kistna, were not binding on his share. Defendants 
3 to 20 are the various alienees but these appeals 
are confined to the alienations in favour of defen¬ 
dants 4, 11, 12 and 13. Appeal No. 427 of 1938 is 
by defendants 12 and 13 while Appeal No. 428 of 
1938 is by defendants 4 and 11. The properties 
which are the subject-matter of Appeal No. 427 of 
1938 arc items 4 and 5 of B schedule and items 2 
•.uid 3 of C schedule and the properties which arc 
the subject-matter of Appeal No. 428 of 1938 are 
items 8 of A schedule and 10 of B scbedulenml item 
1 of C schedule. The various dates of sale to the 
Sl ‘id defendants are as follows : 

Defendant 12. ... 19th September 1932. (Ex. 7). 

Defendant 13. ... 29th November 1932 23 . 

Defendant 11. ... 9th October 1932. 2. 

d Defendant 1. ... 7th December 1932. (Ex. 1). 

Defendant 2 was adjudicated insolvent on I2tli 

‘?oao U lw l ? :i1 a '" 1 <leIcn,la, 't 1 on 11th .lununrv 
1J32. Defendant 1 and the father of defendant 2 arc 
the sons of one .lanameetty and thev were on the 
date of the insolvency of defendant 2 admittedly 
members of an undivided Hindu family and upto the 
date of suit no division Ux*k place between defen¬ 
dant 1 and bis son the plaintiff and defendant 2 or 
between defendant 1 and the plaintiff. It is no t dis¬ 
puted that the plaintiff is entitle.I ton fourth share 
but his claim is resisted on the ground that the said 
properties constitute the self-acquired property of 
defendants 1 and 2, anti the plaintiff 1ms no title 
thereto und assuming they me joint family proper- 
tits, they were validly hold hy the Official Receiver 
m pursuance of the power to sell the share of the 
plaintiff for the > of defendant 1. The plaintiff's 
< a.e is that so fur as the question of self-acquisition 


is concerned, it was concluded in his favour by 
reason of the orders on two claim petitions filed by 
the Official Receiver in the course of the execution 
of the decree in 0. S. No. 28 of 1931 which was 
obtained by defendant 1G against the plaintiff and 
defendants 1 and 2 and that in any event the pro¬ 
perties which wore sold were the subject-matter of 
attachment in the said suit long before defendant 1 
was adjudicated insolvent and the power of defen¬ 
dant 1 to sell the plaintiff's share in the joint family 
property did not vest in the Official Receiver. It is 
admitted that the properties were attached before 
judgment on 18th March 1931 and they were again 
attached after the decree on 29th February 1932. 
Subsequent to the decree in April 1932, the Official 
Receiver put in a claim petition stating that all the 
properties that were attached were the self acquired 
properties of defendants 1 and 2 and the plaintiff 
bad no share therein (F.x. C). That petition was 
dismissed on 26th April 1932 on the ground of un¬ 
necessary delay. 

There was an appeal preferred to tlie High Court 
and it was dismissed on 18th September 1932 on 
the ground that the appeal was incompetent and 
the remedy of the Official Receiver was to file a suit 
under O. 21, R. 63 : vide 58 Mad. 403.1 p i s un¬ 
necessary to deal with the correctness of this deci¬ 
sion as both the Official Receiver and defendant 16 
would be governed by it. While the appeal was 
pending in the High Court, the Official Receiver 
preferred another claim petition on 4th August 1932 
which was also dismissed on the ground of delay. 
Admittedly, no suit was tiled within one year from 
the dato of either of the orders on the claim peti¬ 
tions. The learned Judge in the Court below has 
taken the view that it would not lie open to the 
defendants to contend that the plaintiff has no right 
in the suit properties. Ry reason of this view, he 
did not go into the question of fact as to whether 
the properties were self-acquired or not. On the 
tooting that the property was the joint family pro¬ 
perty, the learned Judge negatived the defence of 
the defendants on the ground that inasmuch as the 
sale by the Official Receiver in favour of the various 
defendants was subsequent to the attachment he was 
not competent to sell the plaintiffs share in the suit 
property. 


a 


i 


9 


1,1 thc * c appeals Mr.SatyanarayanaRao on behalf 
of the appellants canvasses the soundness of the view 
taken by the lower Court on both the points. His 
contention is that the orders on the claim petitions 
cannot bar the Official Receiver and therefore the 
alienees who claim under him. His next contention 
is that though it is true that the pendency of an 
attachment of the joint family property would pre¬ 
vent tho Official Receiver from selling the son's 
share, it would not prevent the vesting of the right 
of defendant 1 to sell the plaintiff's share on the 
ground that the attachment only prohibits aliena¬ 
tion so as not to defeat claims under that attach¬ 
ment. Taking the first contention it seems to me 
that it is well founded. Whether a judgment-debtor 
i* J1 party to an order on a claim petition so that he 
could be rendered bound thereby is a question of fact 
in each case. In tins case, no doubt from tho cause 
title in the claim petition it would appear that the 
Official Receiver made not only the decree-holder a 
party but also tho plaintiff and defendants 1 and 2 
party respondents 2 to 1. Rut from the order on the 
claim petitions it would appear that no notice was 


1. (’35) 22 A.I.R. 1935 Mad. 151 : 151 I. C. 934 : 

;\ 8 Ma,i * 103 : M M 78, Official Receiver, 

ki.itiia v. Imperial Rank of India, Rczwadu. 
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served on respondents 2 to 4, and the decree-holder 
alone was served and that the dismissal was on the 
ground of delay. Though the plaintiff was intended 
to be made a party to the petition, no notice having 
been served on him at the time when the order was 
made, he could not be considered to be a party to 
the order on the claim petition. This was the view 
taken in 13 Mad. 366- where the learned Judges 
remarked as follows : 

“A judgment-debtor may be the party against 
whom an order upon a claim in execution proceeding 
is made so as to be bound by the special rule of 
limitation prescribed for suits by such a party. 
Whether he is such a party or not must depend 
upon the facts of each case. It is obvious that in 
some cases he could not be the party against whom 
an order on a claim is made, for the order may be 
made without notice to him.” 

& This view in 13 Mad. 366 2 3 4 5 6 has been followed in 
13 M. L. J. 367,3 (c/., 1 M.L.W. 772.») The orders 
on the claim petitions do not therefore preclude the 
Official Receiver from raising the question of self¬ 
acquisition against the plaintiff. The second conten¬ 
tion raises a question of some difficulty. It is no 
doubt settled law that where a father in a joint 
Hindu family is adjudicated an insolvent, his share 
alone in the joint family property vests in the 
Official Receiver but not the share of the sons. It 
is also well settled that the power of a father to 
alienate his son's share for his debts which are 
neither illegal nor immoral would however vest in 
the Official Receiver, but the power is subject to the 
same qualifications as it is in the father's hands: 
51 Mad. 342° at p. 343 citing 6 Lah. l. c The power 
of a father to dispose of his son’s share only subsits 
so long as the family continues joint but the power 
c ceases when the family becomes divided. In 17 Lah. 
644 7 at page 656, Lord Thankerton remarked as 
follows : 

“The father’s power of sale for his debts exists 
only so long as the joint family property is undivi¬ 
ded and the capacity of the Oflicial Assignee must 
be similarly limited.” 

It therefore follows that the father’s power to 
sell would continue to subsist until division. The 
father’s insolvency does not per se affect the un¬ 
divided status and till the status is severed, the 
power would vest in the Oflicial Asignee. Therefore, 
while that status lasts, if an attachment of the son's 
share takes place, the question is, wlmt is the effect 
of that attachment on the vesting of the said power 
in the Oflicial Assignee. Before adjudication the 
^ attachment may be of the entire joint family pro¬ 
perty in execution of the decree against the father 
alone, 66 M. L. J. 412, 8 * * or in execution of a decree 

2. (’90) 13 Mad. 366, Guruva v. Subbarayadu. 

3. (’03) 13 M. L. J. 367, Muthuswami Mudali v. 
Ayyalu Bathadu. 

4. (’15) 2 A. I. R. 1915 Mad. 463 : 25 I. C. 700 : 1 
M.L.W. 772, Appanna v. Appanna. 

5. (’28) 15 A. I. R. 1928 Mad. 479 : 111 I. C. 505 : 

51 Mad. 342 : 54 M. L. J. 674, Gopalakrishnayyu 
v. Gopalan. 

6 . (’25) 12 A.I.R. 1925 P. C. 18 : 84 I. C. 883 : 52 
I.A. 22 : 6 Lah. 1 (P.C.), Sat Narain v. Rehurilal. 

7. (*36) 23 A.I.R. 1936 I>. C. 277 : 164 I. C. G : 63 
1. A. 384 : 17 Lah. 614 (P. C.), Sat Narain v. Sri 
Kishen Das. 

8. (’34) 21 A.I.R. 1934 Mad. 217 : 148 I. C. 787 : 

66 M. L. J. 412, Oflicial Receiver, Coimbatore v. 

Arunachalam Chettiar. 


against the father and sons, 59 Mad. 296» and 
71 M. L. J. 294,10 or of the son’s share in execution * 
of a decree against the son or after adjudication the 
attachment may be of the son's share alone : (1939) 

1 M.L.J. 889.li In all these cases the view has been 
expressed that by reason of the attachment, the 
hither s power of disposal of the son's share ceases 
and therefore there can be no vesting of his power 
in the Official Assignee or if there was vesting, he 
would be divested of it. The proposition is thus 
stated in Mayne’s Hindu Law, at page 455 based on 
those cases : 

\\ hen the son’s interest in the family property 
has been attached in execution of any decree against 
him the power of the Official Assignee or Receiver 
to sell it for the payment of the debts of the insol¬ 
vent father is gone.” 

The question is to what extent this proposition 
can be said to be sound in principle. Section 64, 
Civil P. C., provides that where an attachment has / 
been made, any private transfer or delivery of the 
property attached or of any interest therein contrary 
to such attachment shall be void as against all 
claims enforceable und$r the attachment. If for any 
reason the attachment is withdrawn or released, the 
sale during the pendency of that attachment of the 
said property or interest would be valid. Therefore, 
during the pendency of the attachment of the joint 
family property or the son’s interest therein, should 
the father sell the son’s share, as between the alienee 
and the father and the son, it would be perfectly 
valid though such an alienation would not avail 
against the attaching creditor. In I.L.R.(1939) Mad. 

853, 12 Varadachariar J., thus explained the true 
scope of S. 64, Civil P. C., at page 863 : 

“All that S. 64 of the Code provides is that any 
private transfer by the judgment-debtor of the pro¬ 
perty attached shall be void as against all claims 9 
enforceable under the attachment. It will not be 
accurate to read S.64 as putting an end to the power 
of sale, because as between the transferor and the 
transferee, the alienation will undoubtedly be opera¬ 
tive. If the attaching creditor is paid off or for any 
reason the attachment ceases to subsist, the alienee’s 
title will be unassailable. The only effect of S. 64 is 
that such transfer shall not prejudice the rights off 
the attaching creditor.” 

In the course of the judgment he dissented from . 
the observations of Clmndavarkar J. in 33 Bom. 

264 n who took the view that the effect of the 
attachment was to deprive the father of the power 
of alienation of the son’s interest in satisfaction of 
of his own debt. I share the same view with Vara-J 
daclmriar J. that Clmndavarkar J. has stated the 1 
proposition too broadly. The proposition would be ^ 
correct if he had stated that the power of the father 
was deprived to the extent that it would not prevail 
against the claim under the attachment. The cases 
on which the proposition in Mnyne is based are all 

9. (’36) 23 A. I. R. 1936 Mad. 193 : 161 I.C. 726 : 

59 Mad. 296 : 69 M. L. J. 898, Oflicial Receiver, 

East Godavari v. Imperial Bank of India. 

10. (’36) 23 A.I.R. 1936 Mad. 698 : 164 I. C. 853 : 

71 M. L. J. 294. Kanyakaparameswaramma v. 
Venkata ramayya. 

11. (’39) 26 A.I.R. 1939 Mad. 572 : 185 I. C. 159 : 

I. L. R. (1939) Mad. 585 : (1939) 1 M. L. J. 889, 
Arunachalam Chettiar v. Sabarntnam Chettiar. 

12. (’39) 26 A.I.R. 1939 Mad. 702 : 185 I. C. 562 : 

I. L. R. (1939) Mad. 853 : (1939) 2 M. L. J. 822, 
Diravyam v. Veeranan. 

13. (’0*9) 33 Bom. 264 : 2 I.C. 208 : 10 Bom. L. R. 

1206, Subraya v. Nngappa. 
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case3 where the question arose between the attach- if I may say so with respect, would not be correct 


<* ing creditor and the Official Receiver : vide the 
observations of Varadachariar J. in I. L. R. (1939) 
Mad. 853.1 3 As against the attaching creditor, cer¬ 
tainly the father’s power would not prevail. But to 
say that once the attachment takes place the 
father’s power is destroyed as stated by Madhavan 
Nair J. in A. I. R. 1931 Mad. 118,** will be stating 
the proposition too broadly. I may also point out 
that the view taken by Madhavan Nair J. was 
affirmed in 66 M. L. J. 412.* The same view was 
also taken in 59 Mad. 296° and Pandrang Row J. 
sitting alone in 42 M. L. W. 295 15 and by Yenkata- 
subba Rao J. in 71 M. L. J. 294. 10 It seems to 
me that so long a3 the family is undivided the power 
of the father to sell the son's share is not lost. The 
attachment of the son’s interest may prevent the 
alienation taking effect as against the claims under 
the said attachment, and when a sale of that share 
b is effected the power may be destroyed, but the 
power does not cease till the sale takes place. It 
would be open to the father to exercise the power of 
sale but the alienee would get a defeasible title as 
the alienation under the attachment would prevail. 
Therefore, if the power of disposal subsisted, I do not 
see any reason why it could not vest in the Official 
Receiver subject to the same disabilities it was sub¬ 
ject to in the father's hands at the date of vesting. 
During the pendency of the attachment, if the Offi¬ 
cial Receiver chooses to exercise the right of sale, 
the alienees will get a title which will prevail 
against the son though it may not prevail against 
the claims enforceable under the attachment, that 
is, if a sale takes place in pursuance of the attach¬ 
ment the purchaser under that sale will get an 
indefeasible title and the purchaser from the Official 
Receiver will not get any. 

c In this case it will not bo open to the alienee 
from the Official Receiver to resist the claim of 
defendant 16 to bring the property to sale nor to 
contest the right of the purchaser under that sale, 
but the son would have no right against the alienee 
as his interest must be held to have been validly 
sold. This would be the correct legal position hav¬ 
ing regard to the rights of the father and the son in 
an undivided Hindu family taken in conjunction 
with S. 61, Civil P. C. The earliest case in our 
Court is 51 Mad. 342 6 where the question arose 
between an attaching creditor and the Official Recei¬ 
ver and what was decided in that case was that, as 
the son's share was attached by the creditor, the 
Official Receiver could not exorcise the power of sale. 
In 66 M. L. J. 412 s which affirmed the decision of 
Madhavan Nair J. the proposition was stated as 
enunciated in Maync's book. In doing so, they 
d pur|>orted to follow 33 Bom. 204.13 The effect 
of that decision was stated in 59 Mad. 296° at 
p. 300 thus : 

‘Once a decree has been followed by an attach¬ 
ment of the son's intercut in the joint'family pro¬ 
perty, the normal power of the manager of that 
property to alienate it for payment of debts from 
the moment of attachment ceases to be his right. 
Therefore the right in him having ceased, it cannot 
be transferred on his insolvency to the Official 
Receiver." 

As T have already pointed out these observations, 

14. C31) 18 A.I.R. 1931 Mad. 118 : 130 I. C. 470. 
Official Receiver, Coimbatore v. Artmachnlain 
Chottiar. 

15. C35) 22 A.I.R. 1935 Mad. 427 : 156 I.C. 205 : 
12 M. L. W. 295, Subbarao v. Official Receiver, 
Guntur. 


in view of the true scope of 8. 64, Civil 1\ C. us e 
explained by Varadachariar .T. in I. L. R. (1939) 
Mad 853.*- In (1939) 1 M. L. J. 889*1 to which my 
learned brother was a party the proposition was 
thus put at page 892 : 

‘ The right to sell the son's interest only exists 
so long as the interest in the joint family property 
exists. If the interest had been sold or if there had 
been a lawful attachment, which has the same 
effect, there exists no property over which the power 
can be exercised." 

There can be no exception to the first part of the 
proposition that the right to sell the son’s interest 
exists so long as the son’s interest in the joint 
family property exists and it would cease the 
moment that interest had been sold; but the same 
effect would not follow from the attachment. Until r 
the share is sold, the interest will subsist over which ; 
the power can be exercised subject to the disability 
imposed by S. 64, Civil P. C., though it will be 
prudent on the part of the Official- Receiver not to 
exercise the power while the attachment subsists 
but to file a suit for partition and make the son’s 
share available for the debts of the father after 
providing for the claims under the attachment. The 
decision in 71 M. L. J. 541 1C was relied on. But the 
question there was as to the right of a creditor to 
attach and sell the son's share without the leave of 
the insolvency Court and I held that it was open to 
the creditor to do so. I had not to consider in that 
case the precise question in issue in this case. It 
seems to ine that the Official Receiver in spite of 
the attachment effected by defendant 16 was com¬ 
petent to sell the plaintiff's interest and the plaintiff 
has no right to ask for any partition in view of the n 
fact that his interests had been sold. The result is 
that the appeals are allowed and the plaintiff’s suit 
for partition so far as the items comprised in the 
said two appeals are concerned, is dismissed. This 
dismissal will in no way affect the rights of rcs|>on- 
dents 4 and 5 under their attachment if they are 
subsisting. We allow costs in one appeal only, i. e., 
in Application No. 427 of 1938. The plaintiff-res¬ 
pondent will pay the costs to the appellant. 

SOMAYYA J. — I agree with'my learned bro¬ 
ther. As pointed out by him in all the decisions on 
the |>oint the contest was between the attaching 
decree-holder or persons claiming under the attach¬ 
ment on the one hand and the Official Receiver on 
the other hand. In such a case, the right of the 
former undoubtedly prevails. But if ns in the ease 
before us. the attaching decree-holder does not bring 
the property to sale in pursuance of the attachment, ^ 
why should the Official Receiver not exercise the 
power of the father for the benefit of the creditors, 
subject, of course, to any right arising under the 
attachment. The attachment may leave a substan¬ 
tial surplus; property worth ten thousand may be 
attached for a decree for a thousand. In such a case, 
so long as the son has not become divided from the 
father. I do not see any reason why the Official 
Receiver standing in the place of the father should 
not sell the property. The son at any rate should 
I think, be bound by the sale effected by the Official 
Receiver. The disability of the Official Receiver 
should be limited to a case where the question is 
between the Official Receiver and the attackin' 

16. ('36) 23 A. I. R. 1936 Mad. 948: 105 I. C. 664: 

71 M. L. J. 541, 1'alaniappa Chcttiur v. Ralani 

Goundan. 
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decree-holder or n person claiming under the attach¬ 
ment. 

C.R.K./G.N. A'ppeals allotted. 

p_ _ 

(a) (’40) Chitaley, O. 21 R. 58, N. 23. 

(c) (’40) Chitaley, S. 64, N. 2 Pt. 5 and N. 12 
Pts. 1 and 10. 

(’41) Mulla, Page 254 Pt. (j) and Page 256 Pts. (d) 
and (g). ' 

Hindu law — 

(b) (’40) Mulla, Page 307 S. 265 (2) (a), (b) and 
(cl), Page 308 Pt. (a). Page 309 Pt. (c) and 
Page 311 Pt. (j). 

(’38) Gour, Page 546, N. 1381. 
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Patanjali Sastri J. 

Rao Bahadur V. Ranganatham Chettiar 
and others — Appellants 

v. 

Mariappa Mudali and others — 

Respondents . 

City Civil Court Appeal No. 22 of 1940, Decided 
on 24th October 1941, against decree of City Civil 
Court,-Madras, D/- 19th December 1939. 

(a) Civil P. C. (1908), O. 1, R. 3 — Applica¬ 
bility — Lease of temple land by trustees in 
favour of four brothers under separate muchilikas 
for one year—Even after expiry of lease lessees 
continuing in possession as tenants from year 
to year and after them their descendants — 
Tenancies terminated by notice—Suit for eject¬ 
ing all tenants from possession held not bad for 
multifariousness. 

Order 1, R. 3 applies not only to joinder of parties 
but also to joinder of causes of action : (’26) 13 
A.I.R. 1926 Mad. 911 (F.B.). Rcl. on. (P 335 C 2] 

Both the conditions referred to in O. 1, R. 3 must 
be fulfilled in order to justify the joinder provided 
for therein. As a general rule, where substantial 
common questions of fact are involved in different 
claims against different parties, their joinder in one 
suit will not be regarded as multifarious : (1921) 2 
K. B. 1, liel. on. [P 335 C 2; P 336 C 1] 

In 1882 the trustees of a temple demised tho suit 
land in four equal parcels to four brothers who were 
the ancestors of tho defendants under four separate 
muchilikas on the same terms for a term of one 
year. The lessees, however, continued in possession 
of the lands respectively let to them even after tho 
expiry of tho term of the lease as tenants from year 
to year paying the same rent, and after their death, 
their descendants, the defendants, wero also allowed 
to hold tho lands on the same terms. The defendants 
had been dividing the lands among themselves and 
changing the allotments from time to time according 
to their convenience. Notices to quit were issued to 
tho defendants demanding vacant possession of tho 
lands in their respective possession on 30th .Tune 
1936 and the defendants not having surrendered the 
lands, the suit was filed in September 1936 for 
• jecting them from j>osscssion. It was contended 
rhat tho suit was bad for inultifariousness : 

Held that the suit was not had for multifarious- 
ncss as excepting the question of improvements by 
the different defendants, the other questions arising 
for determination would all be tho same oven if 
different suits were brought and as the enuse of 


action against all the defendants was the same 
namely their wrongful possession of the land belong- £ 
ing to the temple : 29 Cal. 871, Bel. on. [P 335 C 2; 

/t _ P 336 C 1] 

(b) Madras City Tenants Protection Act (3 of 
1922), S. 1 (2)—Act is not confined to area com¬ 
prised in City of Madras at time of its com¬ 
mencement — Expression “city of Madras M 
includes Thayagarayanagar. 

There is nothing in the Act to confine its applica¬ 
tion to the area comprised in the city of Madras at 
the time of its commencement. Section 3(5), Madras 
General Clauses Act, makes it clear that a declara¬ 
tion made under any Act relating to the municipal 
affairs of the city will determine the meaning of the 
expression “city of Madras” not merely for the 
purposes of that Act but for every Act made by the 
Governor of Fort St. George in Council after the 
commencement of the General Clauses Act. 

„ [P 336 C 1,2] * 

Consequently, under S. 3 (5), Madras General 
Clauses Act, by reason of tho notification No. 59 
dated 18th January 1924 of the Local Government 
under S. 3(9), Madras City Municipal Act, declaring 
the Mambalam extension area (since called Thaya¬ 
garayanagar) to be part of the city of Madras, the 
area known as Thayagarayanagar must be taken to 
bo part of the city of Madras for purposes of Madras 
City Tenants Protection Act as well : 27 Cal. 202 
and ('16) 3 A.I.R. 1916 Cal. 861, Dis/uu7.[P336C2] 

(c) Madras City Tenants Protection Act (3 of 
1922), S. 11 —S. 11 is mandatory — Absence of 
offer of compensation in notice is fatal to suit— 
Non-service ol copies of notice on Commis¬ 
sioners may be disregarded as mere irregularity. 

Section 11 is mandatory and imposes an unquali¬ 
fied obligation upon the Conrt not to entertain a suit q 
in ejectment in the absence of compliance with its 
provisions. The non-service of the copies of the 
notices on the Commissioner may, however, bo dis¬ 
regarded ns a mere irregularity as it is not mnde a 
condition precedent to the institution of the suit, but 
the absence of compliance as regards tho offer to 
pay compensation stands on a different footing and 
would bo fatal to the suit : (’27) 14 A.I.R. 1927 
P. C. 176, lief. [P 337 C 1) 

(d) Madras City Tenants Protection Act (3 of 
1922), S. 11 — Plaintiff in notice under S. 11 
making no distinction of suit land as let for 
building purposes and for cultivation—Plaintiff 
in suit claiming whole block of land as single 
item of property—S. 11 must be applied to suit 
land as whole. 

Where the plaintiff himself make? no distinction 
with regard to the suit land as having been let for j x 
building purposes and for cultivation in tho notices 
issued by him to tho defendants and it is his case 
that the whole block of land should bo treated as a 
single item of property which ho is entitled to recover 
from all the defendants in one suit without being 
affected by any question of misjoinder, S. 11 must be 
applied to the suit land ns a whole and when its 
requirements have not been complied with the suit 
is bound to fail. fP 337 Cl,2] 

(c) Civil P. C. (1908), O. 41, R. 22 — Decree 
one of dismissal — Cross-objections cannot be 
preferred against mere findings — Respondent 
can sustain trial Court’sdecree even on grounds 
decided against him by that Court. 

A memorandum of cross-objection9 cannot he pre¬ 
ferred agninst mere findings when the decree np- 
l>ealed against is one of dismissal. But it is open to 
the respondent in such circumstance? to sustain the 
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decree of the Court below even on any ground which 
O has been decided against him by that Court. 

[V 337 C 2] 

S. Panchapaqesa Sastri for AT. E. Rajaijopala - 
charxar — for Appellants. 

N. Copala Mcnon — for Respondents. 

JUDGMENT. — This is an appeal brought by 
the plaintiffs who are tho present trustees of Sri 
Parthasarathiswami Temple, Triplicane, against a 
decree of the City Civil Court dismissing their suit 
to evict the respondents from certain lands belong¬ 
ing to the temple after terminating their tenancy. 
Various defences were raised by the respondents 
which were all decided against them by the lower 
Court except the plea of multifariousiicss which was 
upheld. It would appear that the learned Judge gave 
the appellants an opportunity to amend the plaint 
(if so advised) so as to cure the defect in the frame 
, of the suit, but as the appellants failed to do so, he 
dismissed the suit. The facts may he briefly stated. 
In 1862, the then trustees demised the suit land 
measuring 8 cawnies 0 grounds and 2160 square feet 
in four equal parcels to four brothers who were the 
ancestors of the respondents, under four separate 
muchilikas on the same terms. Each lease comprised 
2grounds and 90 square feet of house site and 2 caw¬ 
nies and 1050squure feet of cultivable land,and each 
lessee agreed to pay a rent «^R$. 2-8-0 for the house 
site, Its. 7-8-3 for the cultivable land and Its. 1-12-0 
for the usufruct of the trees or a total rent of Rupees 
11-12-3 and to surrender possession at the end of 
the term which was one year Fasli 1292. The lessees 
however continued in jiossession of the lands resj>ec- 
tively let to them even after the expiry of the Fasli 
ns tenants from year to year paying the same rent, 
and after their death, their descendants, the respon- 
t dents, were also allowed to hold the lands on the 
same terms. Notices to quit dated 21st December 

1935 were issued to the respondents demanding 
vacant possession of the lands in their respective 
possession at the expiry of Fasli 1345, that is, on 
30th June 1936 and the respondents not having sur¬ 
rendered the lands, the suit was filed in September 

1936 for ejecting them from possession. 

The defendants put in a joint written statement 
alleging that they and their ancestors had been in 
possession of the lands for over a hundred and fifty 
years and that they were entitled to permanent 
rights of occupancy. They also alleged that they 
were in separate |>ossession and enjoyment of diffe¬ 
rent portions of the lands without any community of 
interest, paying the unnual rent to the temple sepa¬ 
rately, and that the suit was bad for misjoinder of 
parties and causes of action. They further pleaded 
d that they were entitled to the benefits of the Madras 
City Tenants Protection Act as the binds are in 
the Mumbalam Town Extension area and that the 
notices to quit alleged to have been given by the 
appellants were bad in law. They also claimed com¬ 
pensation for improvements alleged to have been 
effected by them in case they were to be evic ted. 

Mr. Panchapagcsa Sastri, who appeared for the 
appellants, attacked the finding of the Court below 
that the suit was bud for misjoinder of parties and 
causes of action. He explained that the appellants 
hail no means of ascertaining which defendant or 
defendants were in |>ossession of the lands respec¬ 
tively based to the four brothers m 1882 us the 
defendants have been dividing the lands among them- 
. elves and changing the allotments from time to 
tmie according to their convenience and that the 
uppelhints were, therefore, unable t«> bring separate 
muU for recovery of different portion- of the land. 


He urged that the frame of the suit was warranted 
by the provisions of O. 1, R. 3, Civil P. C., as the 6 
appellants 1 right to relief arose out of the same act 
or transaction, viz., the unlawful detention by the 
respondents of the suit property belonging tD the 
temple after the tenancies were duly terminated, 
and common questions of law and fact would arise if 
separate suits were brought against them. Various 

decisions—some of them not easy to reconcile_were 

cite<t on either side but it seems to me that no useful 
purpose would be served by a detailed examination 
of these decisions as the question w hether the joinder 
is proper or not has to be decided with reference to 
the facts of this case. It is now well settled that 0.1 
R. 3 applies not only to joinder of parties but also toi 
joinder of causes of action (sec 49 Mad. 836,1) an j it I 
is also plain that both the conditions referred to in 
that provision must be fulfilled in order to justify 
the joinder provided for therein. There is no doubt 
here as to the existence of common questions, for f 
excepting the question relating to the alleged im¬ 
provements, the other questions arising for determi¬ 
nation would all be the same even if separate suits 
had been brought. The only question, therefore, is 
whether it can be said on the facts and circumstances 
of this case that the appellants' right to relief arose 
out of the same act or transaction or series of acts or 
transactions. 

Learned counsel for the appellants argued that 
the detention of the temple property without right 
was the cause of action on which the suit was based 
and that it was immaterial that the property was 
originally leased in four distinct i»arcels to the defen¬ 
dants' ancestors under separate muchilikas. After 
the tenancies were terminated, the portion simply 
was that the temple land was in the unlawful occu¬ 
pation of the defendants who were bound to deliver 
up possession. Stress was laid on the fact that the {? 
property claimed is a single block of land comprised 
within the boundaries specified in the plaint schedule 
and had been leased to the respondents’ ancestors 
under a single lease till 1882, and that the defen¬ 
dants* occupation does not correspond with the por¬ 
tions demised under the leases of 1882 as there have 
been partitions and alienations from time to time 
since then. It was submitted therefore that the ap¬ 
pellants were entitled to sue for the recovery of the 
bind as a whole and not in parts fiom the several 
defendants in separate suits. Reliance was placed 
principally upon the decision in 29 Cal. H71.2 in 
sup|>ort of this contention. The plaintiff in that case 
brought a suit for ejectment against his landlord and 
certain other persons to whom the land was let in 
different portions under different demises, on the 
allegation that ho had previously obtained a lease 
of the same land but was forcibly dispossessed by tho h 
tenant defendants in collusion with the landlord. 
Though conspiracy among the defendants to dispos¬ 
sess the plaintiff was put forward, the plea of multi¬ 
fariousness was dealt with on the basis that no such 
conspiracy on the part of the defendants was estab¬ 
lished. In overruling the plea the learned Judges 
observed : 

"What concerns the plaintiff is that another is 
wrongfully in |>ossession of what belongs to him 
and that fact gives him his cause of action. If this is 
so, where there is but one person in possession, can 
there be a difference when the land is in tho posses- 


1. C26) 13 A I II 1926 Mail. 911 : 97 l.C. 212 : 49 
M:ul H36 : 51 M L. J. 191 (F. 15 ), Govindaraju 
Mudaliar v. Alaguppa Thambiran. 

2. ( 02)29 C , il 871, Nunde Kumar v. BacomaU 


»:«Villi 
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sion of more than one? We think not. It appears to 
a us, so far as the plaintiff’s cause of action is concern¬ 
ed, that it is a matter of indifference to him upon 
what grounds the different persons in possession may 
seek to justify the wrongful detention of what is his. 
What he is entitled to claim is the recovery of pos¬ 
session of his land as a whole and not in fragments, 
and we think that all persons, who oppose him in 
the enforcement of that right, are concerned ir\ his 
cause of action and ought accordingly to be made 
parties to a suit in which he seeks to give effect 
to it.” 

In another place they say : 

“What gives the plaintiff his cause of action is, 
we think, the wrongful detention of the land which 
is his—not the taking of it. Just as in detenue the 
gist of the action is the wrongful detention and not 
the original taking or obtaining of the goods; and as 
in that action it is immaterial whether the goods 
^ wero originally obtained by lawful means, as by a 
bailment, or by a wrongful act, such as a trespass, 
so we think it is with respect to a suit for the 
recovery of land.” 

These observations are. in my opinion, applicable 
to the facts of this case. It is no doubt true that the 
decision was under the old Civil Procedure Code 
where the test was whether the right to relief arose 
out of “the same matter” but as pointed out by 
Ramesam J., in 49 Mad. 836 1 at p. 847, the object 
underlying the change in the language of the corres¬ 
ponding provision in the new Code was to widen the 
scope of the rule permitting joinder. The tendency 
of the later decisons both in England and in this 
country based on more or less similar provisions is to 
construe them liberally, and I think it may safely 
be stated, as a general rule, that where substantial 
common questions of fact are involved in different 
o [claims against different parties, their joinder in one 
suit will not he regarded ns multifarious—see per 
Scrutton L. J., in (1921) 2 K. B. I 5 at p. 16. In the 
present case as already observed, almost all the ques¬ 
tions would he common if different suits were brought 
against the defendants for recovering j>ortions of tho 
land in their respective occupation. I hold therefore 
that the suit as framed is not vitiated by misjoinder 
of parties nnd causes of action. 

The next objection raised by the respondents to 
the maintainability of the suit is more formidable 
and is based on the Madras City Tenants Protection 
Act, 1921. The suit land is situated in that part of 
the city which is now known as Tlmyagarayanagar 
and the first question for determination is whether 
the Act extends to this area. It is argued for the 
appellants that the Act extends only to the city of 
Madras as it existed at the commencement of the 
d Act, and as this area was outside the limits of the 
city when the Act came into force in 1922, it docs 
not apply to tho case and the ros|>ondents arc not 
entitled to protection under it. There is, however, 
nothing in the Act to confine its application to the 
area comprised in the city of Madras at the time of 
its commencement. Section 1 (2) merely says that 
it extends to the “city of Madras.” The expression 
“city of Madras” is not defined in the Act but S. 3 
(•*>)» Madras General Clauses Act, defines it as mean¬ 
ing “such local area as is declared from time to time 
to be the city of Madras under any Act for the time 
being in force relating to the municipal affairs of 
such city.” Tho local Government acting under 
S. 3 (9), Madras City Municipal Act, has by notifi- 

3. (1921) 2 K. lb l : 90 L. J. K. B. 145 : 124 T,. T. 

719 : 37 T. L. R. 295, Payne v. British Time 

Records Co. 
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cation No. 59 dated 18th January 1924 and publish¬ 
ed at p. 24 of part 1 (a) of the Fort St. George 
Gazette of 1924 declared the Mambalam extension 
area (since called Tlmyagarayanagar) to be part of 
, the city of Madras. 

There is nothing in this Notification to indicate 
that the said declaration is solely for the purpose of 
the Madras City Municipal Act. It was suggested 
that the notification having been issued under that 
Act must be understood as including the new area in 
the city solely for purposes of municipal administra¬ 
tion, but it is clear from Sec. 3 (5), General Clauses 
Act, referred to above that a declaration made under 
any Act relating to the municipal affairs of the city 
will determine the meaning of the expression “city 
of Madras” not merely for the purposes of that Act 
but for every Act made by the Governor of Fort St. 
George in Council after the commencement of the 
General Clauses Act. Reliance was placed for the 
appellants upon the decision in 27 Cal. 202,* where 
it was held that the term “Town of Calcutta” ’used 
in the Bengal Tenancy Act could only relate to the 
Town ns it existed at the time of the passing of tho 
Act and could not be understood ns including tho 
area brought within its limits by the Bengal Act, 2 
of 1888. The decision however was based on the 
special terms of the latter Act which was considered 
to extend the boundary of Calcutta only for munici- 
jmiI purposes and not nor all purposes and has 
therefore no application here. Keferencc was also 
made to 33 I. C. 54, 5 where the question was whe¬ 
ther the Bengal Tenancy Amendment Act, 1907, 
giving an extended definition of the expression 
“Town of Calcutta” for the purposes of the Bengal 
Tenancy Act which had no operation within the 
town, retrospectively affected persons who beforo its 
commencement had acquired rights in land outside ^ 
the town under the provisions of the main Act, and 
it was held that it did not, as it was not merely 
of a declaratory character but effected a material 
alteration of the law. In the present case, however, 
no question arises of the retrospective operation of 
any new statute. The City Tenant’s Protection Act 
clearly purports to affect all tenancies of land within 
the City of Madras created before the commence¬ 
ment of the Act and the only question is whether 
an additional area included in the City by an autho¬ 
rity duly empowered in that behalf also falls within 
the scope of the Act. If the Act affected, as it was, 
obviously intended to do, the pre-existing rights of 
landlords within a certain area before the notifi¬ 
cation of 1924, it affects similar rights within a 
larger area after the notification by virtue of the 
definition of the term “City of Madras” in the 
General Clauses Act, and I can see nothing in this 
which contravenes any principle. I hold therefore 
that the City Tenants' Protect foil Act is applicable 
to the land in suit and that the resj>ondcnts are 
entitled to the benefits of that Act. It accordingly 
becomes necessary to consider whether the notices 
issued to the res|>ondents did not comply with tho 
requirements of S. 11 of the Act and the suit could 
he dismissed on that ground. This question has not 
been dealt with in the judgment under appeal pre¬ 
sumably because it did not arise in the view taken 
hy the learned Judge regarding tho applicability of 
the Act. Section 11 says : 

“No suits in ejectment or applications under S. 41, 
Presidency Small Cause Courts Act, 1882, shall bo 

4. (1900) 27 Cal. 202, Biraj Mohini Dasi v. Gopcs- 

war Mu Hick. _ 

5. (’16) 3 A. I. It. 1916 Cal. 861 : 33 I. C. 54 : 20 
C.W.N. 258, Jotiram Khan v. Janaki Nath Ghose. 
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instituted or presented against a tenant until the 
,a expiration of three months next after notice in 
writing has been given to him requiring him to 
surrender possession of the land and building, and 
offering to pay compensation for the building and 
trees, if any, and stating the amount thereof. A 
copy of such notice shuli at the same time be sent 
to the Commissioner of the Corporation of Madras.'* 
It will he seen that as regards the period prescri¬ 
bed, the notices issued by the appellants fulfil the 
requirement of the section, for, the suit was in¬ 
stituted more than nine months after the notices 
were given. But they admittedly did not offer to 
pay compensation for the buildings and tree?, nor 
were copies of the notices sent to the Commissioner 
of the Corporation of Madras. The non-service of 
the copies of the notices on the Commissioner may 
however be disregarded as a mere irregularity as it 
is not made a condition precedent to the institution 
b of the suit, but the absence of compliance as regards 
the offer to pay compensation stands on a different 
footing. It was said that the appellants could not 
make such an offer as they were disputing the 
applicability of the Act t<» the case and denying the 
respondents’ right to claim protection under it and it 
was suggested that the section should not he read n- 
requiring compliance with a condition which would 
necessarily involve the abandonment by a person 
who proposed to file a suit in ejectment of one of his 
main contentions, unless he was prepared to risk 
the dismissal of his suit. Such considerations, how¬ 
ever, can have little weight in the face of the clear 
language of S. 11, which imposes an unqualified 
obligation upon the Court not to entertain a suit in 
ejectment in the absence of compliance with its 
provisions. As the Privy Council remarked in .51 
Bom. 725.® with reference to the similar language 
c of prohibition used in S. wO, Civil P. C , the section 
is “express, explicit and mandatory and it admits of 
no implications or exceptions." 

Even so. it was urged, the section could not affect 
the appellants' suit in so far as it related to the 
cultivable lands in the possession of the res|»ondent' 
as the notice required to he given to the tenant is 
one calling upon him to surrender possession of the 
land and building" thus showing that the section 
was applicable only to lands with buildings thereon. 

i ao* 8 ou * that under the inuchilikus of 

1882 only a comparatively small portion was let a- 
"uddmg land and tho rest was let for cultivation 
ms legards which the notices issued to the respon¬ 
dents were sufficient under the general law to 
terminate their tenancy. In the first place, it i? not 
clearly established that the buildings now existing 
on the land have all been put up only on the por- 
tions let for building purges. On the other hind, 
it would appear from Ex. 11 that the area now 
occupied by the buildings is .3 cawnies and 1362 
V 1 ’ It. which is far in excess of the total extent of 
3 grounds and 360 sq. ft which was let ns building 
and under all the inuchilikas ot It is there- 

ore impossible now to differentiate between the 
portions let for building and the portions la f,.i 
"ltivation and to treat them as standing on a 
separate footing for purposes of s II The appcl- 
'nnts themselves made no such distinction in the 
lotices issued by them to the rcs|«ondenl= and it is 
.ndceel their case, as already observed, that the 
-vhole block of land should be treated as a sincle 
'tern of property which they are entitled to recover 

6. C‘27) 14 A 1 R 1927 I*. C. 17G: 104 I C. 257: 
71 Bom. 725: 54 I A. 338 (PC ). Bhagchand 
Dagadu-a \ Sen of State for Ind.a. 

1012 M 13 A 11 


from all the defendants in one suit without being 
affected by any question of misjoinder. I am there¬ 
fore of opinion that S. 11 must be applied to the ° 
suit land as a whole and its requirements not having 
been complied with, the suit is bound to fail. In 
this view, it becomes unnecessary to consider the 
other questions arising in the case. In the result the 
appeal is dismissed with costs. 

As regards the memorandum of cross-objection?, 
it is directed against the findings recorded by the 
lower Court on the other pleas of the respondents 
which were all decided against them. A preliminary 
objection was taken by the appellants that a memo¬ 
randum of cross-objections could not be preferred 
against mere findings when the decree was one of 
dismissal. This objection is no doubt well founded. 
But as it was open to the respondents in such 
circumstances to sustain the decree of the Court 
below even on any ground which has been decided 
against them by that Court, the memorandum ot . 
objections was really unnecessary in this ease and ' 
it is accordingly dismissed without costs. 

C R K./G.N. Appeal dismissed 

C. P C. — 

(a) ('10) Cbitaley, O 1 R. 3. N. 2 Pts. 5. 6 and 
O. 1 It. 3, N G Tt. 6. 

(Ml) Mulla, Page 497 Pt. (m) and Page 300. Note 
"Jointly” Illustration (2). 

(e) C40) Cbitaley, 0. 41 R 22, N. 2 Pt. 11 and 
O. 41 R. 22. N. 3 Pt. 3. 

( 41) Mulla. Page 1178 Pts. (w) and (x). 
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Lakshmana Rag J. 

Travancore National Bank Subsidiary 
Co., Ltd., in liquidation through 9 
Official Liquidator, R. Narasimha. 
chari — Plaintiff — Petitioner 

v. 

.V. S. Venkataraman and others _ 

Defendants — Respondents. 

Civil Revn. Petn. No. 99 of 1941. Decided on 
8 th September 1941. to revise decree of Sub-Jud'-e 
Madura. D - IStli November 1940. 

Contract Act (1872), S. 50 — Performance — 
Company conducting chit iund — Subscriber 
depositing money towards future instalments in 
bank as required by company — Performance is 
good even though such bank subsequently goes 
into liquidation. 

Where a subscriber of a chit fund conducted by 
company deposits money towards the future instai- h 
ments ho has to make in a bank as directed by the 
rules of the company, the performance of the pro¬ 
mise by him is good. And if the bank goes into liqui¬ 
dation. the promisee company has to take the risk. 

. (1* 333 0 1) 

S. Parthasarathy and l\ K. Thiruvenkatachari 

n — tor Petitioner. 

«• Gopalaswamy Ai/yanqar and K. Yaidhva- 
natha Ays.ar — tor Respondents. 

ORDER. — The amount in dispute was payable 
to the Travancore National Rank Subsidiary Co 
I-td . towards future instalments in respect ot‘ chits 
held by respondent 1 the prize winner, and it was 
•leposited in a chit savings bank account in the name 
oi respondent I .n tin travuiuore National 15„nL- 
Ud.. m accordance with U. IS (13) ot the Cb.t Fund 
l*olc j . Rule4 >f the Rule? of the Chit S.nm- Ou t 
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account provides that the amount deposited shall 

0 not be available for withdrawal for purposes other 
than for payment of chit instalments till the termi¬ 
nation of the particular chit in respect of which the 
account is opened and under Rule 5 the chit fund 
subscriptions due every month are to be appropriated 
and adjusted from the Chit Savings Bank account as 
and when they fall due. Rule 6 provides that the 
Chit Savings Bank account is to be treated as an 
ordinary savings bank account only after the termi¬ 
nation of the chit, and there was in effect an assign¬ 
ment to the petitioner of the moneys standing to the 
credit of the account. The amount was deposited in 
the manner sanctioned by the petitioner, the pro¬ 
misee, for the performance of the promise and under 
S. 50, Contract Act, the performance is good. In the 
circumstances the promisee has to take the risk and 
the decision of the lower Court is correct. The revi¬ 
sion therefore fails and is dismissed with costs. 

& C.R.K./K.S. Petition dismissed. 
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Venkataramana Rao J. 

E. R. Sankaralingam Pillai _ 

Appellant 



Veluchami Pillai (minor) and others — 

Respondents. 

Second Appeal No. 1113 of 1938, Decided on 
10th November 1941, against decree of I)ist. Court, 
Madura, in A. S. No. 31 of 1938. 

(a) Hindu law—Adoption—Adoption by widow 
of deceased coparcener after partition between 
remaining coparceners is valid. 

An adoption by a widow of a deceased coparcener 
subsequent to the partition between the remaining 
coparceners of her deceased husband is valid : (’32) 
19 A.I.R. 1932 Mad. 227, Foil. [P 338 C 2] 

•(b) Hindu law—Adoption—Rightsof adopted 
son—Adoption by widow of deceased coparcener 
after partition between remaining coparceners 
— Adopted son is entitled to re-open partition 
and recover his share — Only limit to bis right 
of succession explained. 

An adopted son must be deemed to be a posthu¬ 
mous son for the purpose of inheritance as if he 
existed on the date of the death of the adoptive 
father, and a partition made by the coparceners of 
his father before adoption can be re-opened. Though 
the title of the adopted son dates back to the death 
of the adoptive father for inheriting or taking his 
^ adoptive father's estate, the only limit to his right 
of succession is that he takes tho estate subject to 
the dispositions made within the competency of the 
person who was entitled to hold the said estate until 
his adoption. Therefore, tlie adopted son can only 
take the property which stood undisposed of nt the 
date of tho adoption but so long as the property was 
held by the members of the family and remained in 
the family, the fact that they chose to hold in seve¬ 
ralty would not affect the right of the adopted son 
to claim his legitimate share as appertaining to his 
adoptive father in the property which was held by 
them and not validly diejiosod of: 9 Mad. G4 (F.B.). 
A]proved; (’37)24 A.I.It. 1937 Horn. 279 (F.13.); (*39) 
26 A.l.R. 1939 Bom. 377 and (’40) 27 A.I.It. 1940 
Bom.118, ; Case law discussed. [B340 C 2 

P 342 C 2; 1> 343 C 1] 

(c) Hindu law _ Partition—Whether aliena¬ 
tion stated. 


Partition may no doubt in a sense be a transfer 
but it is in substance an adjustment of the owner- e 
ship of many persons in the joint family property 
by assigning particular portions of it to a several 
ownership. It cannot strictly be called an alienation 
of joint family property. Though a partition is 
effected, it is always liable to be reopened at the 
instance of a posthumous son. [P 342 C 2; 

P 343 Cl], 

K. Rajah Aijyar — for Appellant. 

B. SUarama Rao , R . Rainasubba Iyer , M. V. 

Ganapathi , S. K . Sundaram and N. R, 

Govindachari — for Respondents. 

JUDGMENT, — This second appeal raises a 
question of some difficulty and importance in the 
Hindu law of adoption. The facts are undisputed 
and may be briefly stated. One K.Ramoswami Pillai 
bad four sons namely, defendants 1 and 2, K. R. 
Karuppanna Pillai the deceased husband of defen- J 
dant 6 and K. R. Ramaswami Pillai the deceased 
husband of the next friend of tho minor plaintiff. 
They formed members of an undivided family. K. R. 
Ramaswami died in November 1924 issueless leav¬ 
ing his widow Chellathayi. Karuppannadiedin 1924 
leaving his widow Parvathi, defendant 6 . Rama¬ 
swami Pillai the father died in 1929. In the middle 
of 1936, defendants 1 and 2 effected a partition and 
divided the joint family properties between them¬ 
selves. Subsequent to theimrtitionChellatbayiadopt- 
ed the plaintiff on 25th January 1937 and defen¬ 
dant G adopted defendant 3 on 31st July 1937. This 
suit is by K. R. Ramaswami Pillai’s adopted son 
the plaintiff by his adoptive mother Chellathayi for 
recovery of one-fourth share of the property. The 
main defence is that the adoption, having taken 
place subsequent to the partition, it was invalid and 
in any event tho estate to which the defendants ^ 
became entitled by virtue of tho said partition could 
not be divested by the adoption. Both the lower 
Courts found in favour of the factum and validity of 
the adoption. In regard to the validity of adoption 
Mr. Rajah Iyer 1ms stated that in view of the deci¬ 
sion in 55 Mad. 581 1 by which I am bound he does 
not propose to contest its validity before me. Both 
the lower Courts have also held that the fact that 
the adoption took place subsequent to the date of 
partition is no bar for recovery of tho share which 
the plaintiff is entitled to as the adopted son of 
Ramaswami Pillai. 

The question for decision is whether this view is 
sound. The arguments for and against tho said view 
have been very ably presented both by Mr. Sitarama 
Rao on behalf of the plaintiff and Mr. Rajah Iyer 
on behalf of defendant 1 , who is resisting tho claim ^ 
of the plaintiff. I may at tho outset state that there 
is no direct decision of this Court on this question. 
There is nn ohiter dictum in 9 Mad. 64 2 which is 
exactly in point in favour of the view that the plain¬ 
tiff is entitled to claim a share. As against this view 
there are decisions of the Bombay High Court : ride 

I. L. R. (1940) Bom. 42,3 j. j lm , 1939 ) Bom. 512* 

1. (’32) 19 A I R. 1932 Mad. 227 : 138 f.C. 170 : 55 
Mad. 581 : 62 M. L. J. 187, Pnnyam v. Rama- 
lakshmnmma. 

2. (* 8 G) 9 Mad. 64 (F.B.), Krishna v. Sami. 

3. (*40) 27 A. I. R. 1940 Bom. 118 : 187 I. C. 504 : 
I.L.R. (10 10 # Bom. 42 : 41 Bom.L.R. 1300, Irappa 
Loknppa v. Rochayya MadivalJayyn. 

4. C89) 26 A. I. R. 1939 Rom 877 : 184 I. C. 87C : 

I.L.R. (1939) Bom. 512 : 41 Bom.L R. 760, Hira- 
eband CJangji v. Rowji Sojpal. 
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and I.L.R. (1937) Bom. 508. 6 The question is which 
0 view is in accord with tlie principles of Hindu law¬ 
ns established by judicial decisions particularly or 
the Privy Council. In this case at the date ot the 
death of the brothers, Karnppanna and Ramaswaini, 
the family was undivided and it continued to be un¬ 
divided until 193(5. It is undisputed that if the adop¬ 
tion of the plaint in was made before that date the 
adopted son would be entitled to recover the share 
of his father. The question is whether the fact oi 
partition prevents him from claiming it. The recent 
decisions of the Privy Council, particularly Ainaren- 
dra Mansing's case in 12 Pat. »5 J2 ,i have laid down 
that tiie power of a Hindu widow to adopt a son to 
her deceased husband is not dependent on the ques¬ 
tion of her husband's estate vesting in her or on the 
fact of the adopted son divesting the said estate 
nested in any person other than the adopting willow. 
In the course of tlie judgment in 12 Pat. G4'2, 6 Sir 
& George Lowndes observed at p. G57 thus : 

"Their Lordships think,.that the vesting 

of the property on the death oi the last holder in 
some one other than the adopting widow, be it either 
another coparcener of the joint family, or an outsider 
claiming by reverter, or, their Lordships would add, 
by inheritance,cannot be in itself the tc-t of the con¬ 
tinuance or extinction of the power of adoption." 

lie further added that the true principle must bo 
found upon the religious side ot the Hindu doctrine 
and that her power would not be exhausted or 
become extinct until it was shown that the deceased 
husband had left a .son who was capable of con¬ 
tinuing the lino either by giving birth to a natural 
son or by his leaving a widow who could continue 
the line by means of an adoption. The facts in that 
particular case are instructive. One Brajendra was 
c the owner of an impartible estate and he died in 
190.5 leaving his son Bihhudendru and his widow 
Indurnnti. Biblmdendra .lied unmarried and there¬ 
upon the property vested in one Banamali a distant 
sapindu by inheritance. Indurnnti adopted Arnurendra 
two years after the property vested in Banamali. 
The Court of Wards toed; possession of the estate 
on behalf ot the adopted son. Banatnali filed a suit 
for recovery of the estate challenging the validity of 
the adoption. Their Lord:-hips held the adoption t*» 
be valid and dismissed the suit of Banatnali. The 
<.im* was decided on the assumption that Banamali 
was a separated snpinda claiming strictly by iti- 
heritance and when the property on the death of 
Bibhudendra vested in Banamali, it did not vest in 
J 1 . 1 ? 1 1 a3 . a . surviving coparcener. The principle of 
this decision was followed by their Lordships in 59 

Lorn. 3G0. '1 hut was algo a case relating to an 

j impartible estate. One Himatsungji died leaving two 
sorts Chandriismgji and Bhims.mgji. Chandrasingji 

l ° li * 1,10 1 son and died in 

18. J leaving him fcumwiig his .son Cbatrasingji 
and ins widow Kc^rba. In 1915 Clmtrasingji was 
adopted by the widow of one Kunwar,:il„b Bupu- 
?abib the proprietor of an impartible estate There¬ 
upon Kcenrha adopted M.m^ngji IlS a , on to her 
deceased hml.ind Chandra ingji. In 101B Bhim- 
sangji filed a suit claiming the impartible estate 

5. (’37) 24 A. I. h. 1937 Bom. 279 : 170 I C. 393 : 

LL.lt. *19.47) Bom. odd : 39 Bom.B.K. ;jh2 (F.B.). 

Balu Sakliaram v. Luhno Sainbbaji. 

6. ('33, 20 A I I.'. 1933 J'. C. 155 : 113 1. C. 441 : 

12 Bat. CP 2 : GO I. A. 212 (I* C.) t Ainarcndru Man- 

aingh v. S’anatan Sing. 

7. (*35) rl A. I. It. 1935 1\ C. 95 : 155 I. (\ 493 : 

59 lioin. 3(50 : 62 I. A. 161 (I*. C ), Vijaysinpji v. 

ShiVBanji. 


culled the Ahiina estate on the ground that Chatra- 
sangji by reason of his adoption in another family $ 
lmd forfeited his right in the Ahiina estate which 
then devolved upon him according to the rule of 
primogeniture. 

The High Court took the view that the adoption 
was invalid and that Bhimsangji was entitled to the 
piopertit-s which constituted Ahiina estate. They 
nNo mgatived the claim ^et up by Chfttrusingji that 
though lie was adopted to another family he still 
retained his estate in the original farniiv. Their 
Lordships of the Privy Council did not decide this 
quest inn but reversed the decision of the High Court 
on the ground that the adoption was valid following 
12 Pat. 64*2.6 As a necessary consequence, their 
Lordshij s held that in the presence of the adopted 
son, Bhimsangji could not inherit the estate. In 
order to understand the scope «»f this decision, it 
must be noted that Bliimsangji claimed to succeed 
to the property by right <»i inheritance and not us a f 
member of a joint family and the whole ease pro¬ 
ceeded on the assumption that Bhimsangji was a 
•separated member of the family of Chatrasingji : 
vide the observations of the learned Judges of the 
Bombay High Court in 5G Bom. G19 a at pp. 628 
and 629. In both these cases the adoption was not 
t > the last male owner but to the latter's father by 
iiis widow ami the adopted son was entitled to divest 
the estate which vested in the heir of the son. This 
can only be justified on the ground that the adopter! 
son as the father’s son of the last male owner must 
be deemed to have been in existence on the date of 
the fat tier’s death and, therefore, on the son’s death, 
would have succeeded as the coparcener of the soil 
in preference to a collateral heir of the son. Both 
these decisions therefore proceed on the principle 
that an adopted son for purpose* of inheritance to 
property in the family of his adoptive father oeeu- g 
pies the same position as a posthumous son. Their 
Lordships were not enunciating nnv new principle 
but were only re affirming what they gave expres¬ 
sion to in some of the earlier eases. As early as 9 
Beng.L B. 377* at p. 397, Whiles J. in dealing with 
the rights of an adopted son observed thus : 

“ In contemplation of law, such child is begotten 
.•v the father who adopts him, or for and on behalf 
of whom he is adopted. Such child may be provided 
for as a person whom the law recognises as in exist- 
• at the death of the testator, or to whom, by 
•vay of exception, not by way of rule, it gives the 
rapacity of inheriting, or otherwise taking from the 
testator, as if he had existed at the time of the 
ccstiitor’s death having been actually begotten by 
him.'* ‘ 

Ibis fiction of posthumous sun is very clearly 
brought out by their Lordships of the Privy Council h 
m 13 Bom. 778.1° In that case, a jivai grant was 
' irved out oi an impartible c.-tate and given to a 
junior member of the family for maintenance to bo 
held and enjoyed as long as tlie grantee's male line 

lasted. The lost male holder died in October 1903 
leaving a widow but no male issue. On 12th March 
1991. she purport^! to adopt a boy as heir to her 
husband. Thereupon the then holder of the itnparti- 

8. ('32) 19 A.I B. 1932 Bom. C51 : M2 I. 0. 253 • 

56 Bom. 619 : 34 Bom. L. K. 1332, lhu Keslmrba 
•. Shivsiingji. 

9* ( 72) I. A. Sup Y«d. 17 : 9 Bene. L R 377 • ig 

W. 1C. 3 S,r H2 (I* C ). .Falindra Molmn 

lagor«* v Cxar.endra Mohan Tagore 
lo. l’]H| 5 A I.lt. 1'JIH I*, c VJ-2 : 50 I C 457 • 43 
l,.m. 77 H : 40 I. A.97 (I*. C.), PraU,p Singh Shiv 
v- Agarsmjjhji JUiBin-hji. 
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hie estate instituted a suit to recover the property 
<i from the adopted son on the ground that the pro- 
perfcy having reverted to him the adoption was 
invalid. The High Court gave a decree in his favour 
but it was reversed by their Lordships of the Privy 
Council who held that it did not revert to the 
holder of the impartible estate but was inherited by 
the adopted son. In the course of the judgment 
Ameer Ali J. made the following observations at 
page 794: 

It was contended with considerable force and 
some degree of plausibility that in the case of a jivai 
grant on the death of the holder thereof there is no 
property left for the adopted son to take, as it 
reverts to the grantor’s estate immediately the jivai- 
dar dies. But it was admitted that a posthumous 
son would prevent the reversion. If the widow hap¬ 
pened to be enceinte, the reversion naturally would 
remain in suspense until the birth of the child, to 
^ see whether it was a male or a female. It is futile 
therefore to say that the property reverts to the 
grantor’s estate immediately the breath leaves the 
body of the jivaidar. Here the adoption was made 
within the period of natural gestation, and the pro¬ 
perty was at the time of the adoption in the posses¬ 
sion of the widow and still is in the possession of the 
adopted son.” 

The use of the language “within the period of the 
natural gestation” is very significant as suggesting 
that the adopted son would be in the position of a 
posthumous son. The expression “natural period of 
gestation” was used in that case because tho adoption 
was made within five months after the death of the 
last male holder. No doubt, in that particular case, it 
was within that period but there can be no doubt as 
to what his Lordship meant, viz., that the adopted 
C son is for the purpose of inheritance in the adoptive 
family in the same position as a posthumous son to 
whom reference was made earlier. As a logical con¬ 
sequence of this principle, the adopted son has been 
held to divest the estate of his adoptive mother if 
the property devolved on her on the death of her 
husband or the estate of a collateral heir of his 
father in whom the latter's estate vested on tho 
death of his father or the interest of his father which 
has on his death lapsed to his surviving coparcener 
whoever he be, a brother or a father or a grand¬ 
father. That the Privy Council limited the fiction of 
a posthumous son only to the case of an adopted son 
inheriting or taking the father’s estate is clear from 
another principle they laid down in 12 Cal. 18. 11 
that is, an adoption after tho death of a collateral 
does not entitle tho adopted son to come in os heir 
of the collateral, i. e. as an heir to the property 
d which was not his father’s property. In regard to 
tho property inherited or intorest taken, the Privy 
Council also imposed a limit to the 0 |»eration of this 
fiction. In 50 ,\fad. 508,12 Viscount Dunedin laid 
down the following principle at page 525 : 

‘'When a disposition is« made inter vivos by one 
who has full power over property under which a 
portion of that property i3 carried away, it is clear 
that no rights of a son who is subsequently adopted 
can affect that portion which is disposed of. The 
same is truo when the disposition is by will and the 
adoption is subsequently made by a widow who has 
been given power to adopt.” 

11. (’86) 12 Cal. 18: 12 I A. 1.87 : 4 Sav 651 (P C.), 

Bhubaneswar! Devi v. Nilcomul Lahiri. 

12. (’27) 14 A.I.R. 1927 P. C. 189 : 101 I. C. 779 : 

50 Mud. 508 : 64 I. A. 248 (P.C.h Krishnnmurthi 

Iyer v. Krishnamurtl i Iyer. 


No doubt in that case tho disposition was bv the 
adoptive father himself. The said principle would 
apply to the case of every disposition made by a male 
holder of the estate who in the absence of an adopted 
son was entitled to it. This is clear from an early 
decision of the Privy Council in 1 Mad. 691* where 
on the death of an elder brother in an undivided 
family the estate which was impartible devolved on 
the younger brother but two years later the widow 
of the elder brother made an adoption which hail 
the effect of defeating the younger brother to the 
estate, tho Privy Council held that until the adop¬ 
tion the younger brother was entitled to tho estate 
and that no claim for profits could be made against 
bun until the adoption. It is by tho application of 
this principle, our High Court held that where a 
lather and son constituted members of an undivided 
family and the son died leaving a widow giving 
power to adopt but before the adoption could be made, 
the father settled all tho property on his daughter / 
the settlement was held to be valid : vide 52 Mad. 
398.1* So far as tho husband’s estate vested in his 
widow is concerned, it was laid down so early as in 
7 M.I.A. 169 15 at p. 180 that the property is in the 
widow from the death of her husband till tho power 
of adoption is exercised and that any alienation 
made by her would be binding on the adopted son if 
it was for strict necessity. Tho principle deducible 
from these decisions is that though tho title of the 
adopted son dates back to tho death of tho adoptive 
father for inheriting or taking his adoptive father’s 1 
estate, he takes tho estate subject to the dispositions 
made within the competency of the person who was 
entitled to hold the said estate until his adoption. 1 
In the light of these principles, tho question in issue 
has to be approached. If the truo position of the 
adopted son is that ho must bo deemed to bo a 
posthumous son for the purpose of inheritance as if 9 
ho existed on the date of the death of the adoptive 
father, a partition made by the coparceners of his 
father before adoption should have to bo reopened, 
and that was the view expressed in tho decision in 
9 Mad. 64. 2 In the course of the judgmeut in that 
cuse, Turner C. J. made tho following observations 
at page 78: 

“LetClmve died before partition, leaving a widow 
and having given her |>ower to adopt which she does 
not exercise till after a partition has been made by 
jB, D and E. When she exercises her power we 
apprehend that the adopted son would be entitled to 
call upon his uncles to make over to him a portion 
of the wealth equal to that which would have been 
taken by his father.” 

The reason given is thus stated towards the end 
of the judgment: “The existence of a valid power h 
creates a potentiality of inheritance, which may be 
likened to that of a son in tho womb.” No doubt 
tho observation is obiter, and not necessary for the 
decision of that case but nevertheless being the opi¬ 
nion expressed by five learned Judges, it is entitled 
to tho greatest weight. But tho Bombay High Court 
has dissented from this view in more than one of 
their decisions. In I.L.H. 1940 Bom. 42, 1 the father 
and son who were tho only members of a Hindu 
coparcenary divided the family property between 

13. (’76-78) 1 Mad. 69 : 3 I.A. 151 : 25 W.R. 291 : 

3 Sar. 583 (P.C.), Sri Virada Pratapa Deo v. Sri 
Brozo Kishoro Datta Deo. 

14. C29) 16 A.1R. 1929 Mad. 296: 1181.C. 821 : 52 
Mud. 398 : 56 M.L.J. 101, Veeranna v. Sayaimna. 

15. (1857-59) 7 M. I. A. 169 : 1 Sar. 616 (P C.), 
Damundoss Mookerjee v. Mt. Tarinee. 
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themselves and thereafter the widow of a pre¬ 
deceased undivided brother of the father adopted 
the plaintiff. It was held that though the adoption 
might he valid he could not recover any share of 
the property which had already been partitioned 
l>efore his adoption. Wadia J. after citing the obser¬ 
vations made in I L. R. (1937) Rom. .308, 5 namely, 
where a coparcenary exists at the date of the 
adoption, the adopted son becomes a member of the 
coparcenary, and takes his share in the joint pro. 
perty accordingly . . . Rut ... where the adoption 
'alces place alter the termination of the coparcenary 
by the death, actually or fictionally, of the last sur¬ 
viving oparccncr, the adoption by a widow of a 
deceased coparcener has not the effect of revivin'* 
the coparcenary, and does not divest property from 
the heir of the last surviving.copareeoer (other than 
the widow) or those claiming through him or her," 
observed thus at page -It) : 

In principle I am unable to see am distinction 
betwoeh tbeextinction of a coparcenary by the death 
the last surviving coparcener and its extinction 
by partition, so far ns the rights of an adopted son 
adopted after the extinction of the coparcenary are 
concerned The effect of a partition is to dissolve a 
coparcenary, with the result that the separating 
members hold their respective shares as their sepa¬ 
rate property after the partition. In I L R. (1939) 

Bom. 512,* it was held by Rangnekar. J. sitting 
fcingly that under Hindu law, on the extinction of 
a coparcenary by a partition, the widow of a copar¬ 
cener, who had died long before the partition, can¬ 
not make a valid adoption’." 

In I. L. R. (1937) Rom. 508, c the question arose 
thus : After the death of the lust surviving coparce¬ 
ner, the property possessed by him vested m his 
-ister. Then the widow of a predeceased coparcener 
made an adoption. The question was whether the 
adoption would he valid and whether the adopted 
son would be entitled to claim the estate from the 
sister. Beaumont C. J and Wadia J. took the view 
that the adoption was valid but the adopted son 
would not be entitled to divest the property vested 
1 * * Mie sister of the last surviving coparcener 
Rangnekar J. took the view that the adoption was 
invalid but he observed that if the adoption was 
•and, if would be valid for all purposes and the 
adopted son would have all the rights of a postlm- 
m .a-, ,on in which case the adopted son would bo 
I I-, to divest the estate The nmjoritv view pur 
.'" ■ted to bdlow the decision in 11 Born. 463,« on 
, *-’ , ”oi"l that that decision was unaffected bv the 
i eccnt decisions of the Privy Council : 12 Put. G42« 
and .j9 Rom. 360 < Rangnekar J also took the same 
>ie v in regard to the decision in 11 Rom. -163 ‘0 The 
acts m that . me were a, follows Krislinuji and 
I Nl ‘”“ were members of an 

T K . V i ,llL ' 1 leaving „ widow 

llu n Kn limiji died On his death Nana succeeded 

” property Nana afterwards di.-d i c av 

mg I,,.,, surviving his widow Gojaraba. who got 
possession of all |„s property. Afte. N, llm s ,u, lt |, 
hovvever Mjuu ■; widow adopted the plaint,II 
\n her husband and Ur hr.iu^hi the Mini 
Gojnrab.ii to recover the propel |„., u wa , 

IjoM tliut her Mild not ivccaoi J \ u 

reason thus at paj/c 171 

"When the inheritance devolved fiom Nana upon 
his widow Gojarabai. it devohtd not |, v siicvc-sioi,. 

,,s in an undivided family, hut strictly l»\ inlicn 
tunce, as if Nana Imd n a separated h ». clmldei 
^tiietly speaking, acomlm^ to tin- view taken 
‘> n Courts, there was at Nana's dealI. no undo i.UI 
16- ( 9 th It 1(53 Chandra v (tojnraha?. 
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family remaining into which an adopted son could 
be admitted by virtue of bis adoption." 

He rested this conclusion oil the followin'' princi¬ 
ple which lie laid down earlier : 

I he rule deduced from Bhoobunmoyec's case, 17 
and the other cases in the Privy Council above rc- 
lened to must then be supplemented by this addi¬ 
tion, that the adoption, though authorized bv the 
husband cannot divest the estate which has already 
vested m a collateral relation of the husband in 
succession to some other person who had himself 
become owner in the meantime " 

It vvili bo seen that this principle is direct 1 v m 
conflict with that laid down by the Privy Council in 
12 Pat. 6-12 ° In the Patna case, an adoption made 
b\ the widow under the authority of her husband 
divested the estate of the son which was vested in a 
collateral of the son Similarly, in 59 Rom. 360" on 
Clintrasingli being adopted into another family the 
adoption made by Ins mother was held to divest the 
estate which would vest in a collateral of the son. 

1 he learned Judges of the Bombav High Court dis¬ 
tinguished the Privy Council cases on the ground 
that a coparcenary was in existence at the time of 
the adoption. With great respect to the learned 
Judges no such coparcenary was in existence at ail 
:!! , , 1 **42 there was no coparcenary between 

Ribhudendra and Bauamali and Banamali rested 
Ins case as a separated snpinda claiming strictly bv 
inheritance. Similarly, in 59 Bom. 360? there was 
no coparcenary between Cliatrasingh and Rhim 
suigh and the case proceeded on the footing that 
there was no joint family subsisting between Chatra- 
smgh and Bhimsingb and Chatrasingh was in pos¬ 
session during his lifetime as the solo surviving 
member of the joint family consisting of himselfand 
his father and Bhiinsingh claimed to succeed to the 
property only as' heir to Chatrasingh As the parties 1 
were governed by Witakshara law according to the 
ratio decidendi of the decision in 12 Pat 6120 the 
title of the adopted son of Bhau in 14 Rom 463 lft 
is superior to the title of the widow Gojaralm, and 
ho would be entitled to succeed as a coparcener as if 
be were in existence on the date of the death of 
Nana I„ 14 Rom 463*0 Telling J. took the view 
that at Nana s death there was no undivided family 
remaining into which the adopted son could be 
admitted by virtue of Ins adoption, that is. when 
anna died, the coparcenary became extinct and the 
auopted son of a deceased coparcener could not take 
the property ns a coparcener that was also the 
mow taken m I L. R. (1937) Bom. 508 6 This view 
i' again, if [ may say so with respect, in direct 
variance with the decisions of the Privy Council m 
- I at. 642° and 59 Horn t>f»0 7 In both those coses. 
Imdindondrn and Chatrasingh were the last survtv- 

coparceners of the coparcenarv which consisted 
’! themselves and their fathers, i e., in one case 
Bdilmdendro and Bmjcndru during the lifetime of 
Brajcndra were coparceners and in t he other Chatra- 
^n«h and his father were during the lifetime of 
Chatrasin^h's father copra rccii* rs s*» that the copai 
senary must bo deemed t*» Imw become extinct un 
till- death of Bildiudendia and Cliatrasingh accordin 
the view taken in 1) Rom. 463*® and I L if 
• 1037) Rom 5os 6 But in both the cases the |» r j, v 
Council held Unit the adopted son would be entitled 
to succeed to the properly held by the last mill, 
owner. The ratio dcciden.l, of these decisions is that 
'•"her the copaicciiarv did not become extinct l.v 

17 (1H63.G6) 10 M I A 279 3 W.R. 15 : 1 Sutbe, 

:' , :2 ; r , 11, J', C1 ' 5 "' >«-".. Move. Debia 

luiin his bore Achraj. 
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the death of the last surviving coparcener and must 
d be deemed to subsist until the adoption by the 
widows of deceased coparceners is rendered impos¬ 
sible by death or any other supervening circum¬ 
stances or the termination of the coparcenary does 
not affect the adopted son's right to take the share 
of his adoptive father just as a posthumous son 
would. Both the decisions in 12 Pat. 642° and 59 
Bom. 360 7 clearly imply that if the adoption is 
valid, the devolution of property on the adopted son 
would follow as a necessary consequence. In I. L. R. 
(1939) Nag. 88, 18 Niyogi J. after a full discussion 
of the question took the view that “ the effect of 12 
Pat. 642° and 59 Bom. 3G0 7 is to denude 14 Bom. 
463,and upheld an adoption on facts similar to 
those in 14 Bom. 463. 10 After pointing out that the 
Bombay cases proceeded on a misconception of the 
coparcenary being in existence between the last 
male holder and the heir who succeeded him in 
b those eases, the learned Judge observed (at p. 102) 
that the effect of those decisions is : 

"That a person in whom the property is vested after 
the death of the sole surviving member of a joint 
family takes it subject to defeasance in the event of 
an adoption by the widow of a predeceased member 
of the quandom joint family.' 

He finally concluded by saying that : 

“ it is the right of the adopted son ami not the 
existence of the coparcenary that is the true criterion 
for determining the judicial effect of the adoption.” 

Mr. Rajah Ayyar contended that the decision of 
Sir Dinsha Mulla in 57 Bom. 157 19 at p. 174 would 
seem to imply that the adoption after the extinction 
of the coparcenary may not be valid or at least 
would not divest an estate vested in the members of 
the family after the partition. The passage relied on 
C is this ; 

“ The adoption of appellant No. 2 was not made 
after the extinction of the coparcenary, but during 
its subsistence, the last surviving coparcener being 
Dattatraya.” 

The learned Judge was only repelling an argument 
based on 14 Bom. 468 1 ® and distinguishing it by 
]>ointing out that in the particular case be was 
dealing with, there was no extinction of the copar¬ 
cenary at all because the last surviving coparcener 
was alive and he was not enunciating any principle 
that on the extinction of the coparcenary the adopted 
son’s power to take the share of the adoptive father 
is taken away. On the other hand, the decision 
seems to imply that a coparcenary must he deemed 
to be subsisting even if there was one coparcener. 
Mr. Rajah Ayyar laid considerable stress on a 
(J passage in West and Bull lev and the observations of 
Mukherjce J., in 2 C. L. J. 87*® at p. 98. The 
passage in West and Buhler on which be relied runs 
thus : 

Partition is an inherent right and if that right 
is exercised it will not be open to the adopted son to 
divest an estate created by severance.” 

The passage in the Calcutta Law Journal case is 
to this effect : 

The application of the fiction cannot be extended 
for the purjiose of entitling the adopted son to take 

18. (’38) 25 A I R. 1938 Nag. 423 : 179 I. C. 82 : 
I.L.R. (1939) Nag. 88. Mt. Dranpadi v. Yikram. 

19. (’33) 20 A I R. 1933 I\ C. 1 : 141 I. C. 9 : 57 
Bom. 157 : 60 1. A. 25 (P.C.), Bliimabai v. Gurn- 
nath Gowda. 

20. (’05) 2 C. L. J. 87 : 0 C. W. X. 795. Hurek- 
eliand Babu v. Bijoy Clmnd Mahatab. 


the property as it stood at the moment of the death 
of the person to whom he is adopted ; he cannot 6 
dispute the previous acts of his adoptive mother 
unless they were in excess of her legal powers as 
widow in possession, nor can he question the acts of 
a previous male holder in whom as a member of a 
joint Mitakshara family, the property had vested as 
full owner.” 

The contention of Mr. Rajah Ayyar is that it is 
the inherent right of every coparcener to effect a 
partition, and once the partition is effected, a new 
status is created by resolving joint rights into several 
rights and each member of the family becomes 
separated householder constituting a separate copar¬ 
cenary consisting of himself and bis sons and grand¬ 
sons and the adopted son must take the property as 
it stood at the date of the adoption and there would 
he no coparcenary property which he could take on 
the date of adoption. That was exactly the reasoning 
of the learned Judges of the Bombay High Court / 
and the question is whether it is sound in principle. 

As I have already indicated, the effect of the Privy 
Council decisions is to treat the adopted son as a' 
posthumous son and clothe him with all the rights 1 
of an aurasa son for the purpose of succession in the 
adoptive family whether by inheritance or survivor¬ 
ship. The following passage in Mayne’s Hindu Law! 
gives an accurate summary of the result of the Privy 
Council decisions thus : 

4 The principle therefore appears to be that cither 
the heir or coparcener who takes in the absence of 
the adopted son takes only a defeasible estate, that 
the male line is not regarded ns extinct until the 
continuation of the line by adoption is impossible 
and that the adopted son succeeds as if he were the 
aurasa son and ousts every one whose right to enter 
was only temporary, operating merely to prevent the 
ownership from being in abeyance pending any such 9 
succession as the adoption brings about.” 

As the Privy Council put it in 41 Mad. 855 21 the 
interest of the deceased coparcener lapsing by survi¬ 
vorship was only provisional and subject to defeasance 
by the emergence of a male heir to the deceased co¬ 
parcener which the adoption may bring about. As 
already pointed out by me, the only limit which the 
Privy Council imposed in regard to the application 
of the fiction of the posthumous son was that the 
adopted son would be bound by all the dispositions 
of the provisional holders of the estate within their 
competence the result of which is that the family 
property is carried away from the family : vide 
50 Mad. 508.The adopted son therefore can only! 
take the property which stood undisposed of at the 
date of the adoption but so long as the property was ( 
held by the members of the family and remained ^ 
in the family the fact tlmt they chose to hold in 
severalty would not affect the right of the adopted 
son to claim his legitimate share as appertaining to 
his adoptive father in the property which was held! 
by them and not validly disposed of. Mr. Rajah 
Ayyar contends that the partition must be put on 
the same footing as a valid alienation, but I am not^ 
able to agree with his contention. Partition may no. 
doubt in a sense be a transfer but it is in substance, 
an adjustment o i the ownership of many persons 
in the joint family property by assigning particularj 
portions of it to a several ownership. It cannot 
strictly be called an alienation of joint family pro-| 
pertv. Though a partition is effected it is always, 
liable to be re-opened at the instance of a postliu- 

21. CIS) 5 A. I It 1018 P C. 74 : 46 I. C. 481: 41 
Mad. 855 : 45 I. A. 156 (P C ). Madana Mohan* 
UheemaDeo v. rurusbothania Itanga Bheoma Deo. 
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rnous son. Therefofe, i£ the adoption is to be held 
valid, there is no escape from the position that the 
adopted son is entitled to re-open the partition made 
by the surviving coparceners of the deceased adoptive 
father. I would refer in this connexion to the obser¬ 
vations of Rangnekor J. in LL.lt. (1937) Bom. 508 6 
at p. 583 : “There is no authority, as far as I know, 
for the view that an adoption would be valid, and 
vet the adopted son would not be entitled to succeed 
to the property, to which if there was a natural son 
of the adoptive father, tho latter would have suc¬ 
ceeded, and logically it seems to me the position is 
inconsistent.* 1 That is also the view of Wallis J. (as 
he then was) in 33 Mad. 228.The learned Judge 
referring to 14 Bom. 463 10 observes thus at p. 231 : 
“In tho last case it was held that such an adoption 
if made after the death of the surviving coparcener 
and the vesting of the estate in his widow could not 
. divest the estate, as of course it would if valid." (The 
° italics are mine). The learned Judge was inclined to 
the view that if the adoption was held to be valid, 
the adopted son must divest the estate which vested 
in the widow of a surviving coparcener and the prin¬ 
ciple would equally apply to the case of a partition 
-effected by the surviving coparceners of his father. 
With great respect to the learned Judges, of the 
Bombay High Court, I am unable to follow their 
view : vide I. L. R. (1937) Bom. 508, 5 I.L.R. (1939) 
Bogt. 512* and I. L. R. (1910) Bom. 42. 3 

Mr. Rajah Ayyar again contended that the deci¬ 
sions in 12 Cal. i8 11 and 12 Rat. 642° cannot co-exist 
and the decision in 12 Cal. 1st 1 must be said to have 
laid down that the rights of an adopted son date 
only from tlie date he was adopted. As already 
pointed out, 12 Cal. 18* 1 was dealing with collateral 
accession and their Lordships of the Privy Council 
0 >nly confined the title of the adopted son to date 
back to the death of the adoptive father only in re¬ 
gard to his inheriting or taking the share of the 
adoptive father in the adoptive family. Niyogi J. 
also seems to suggest a reason for this view by point¬ 
ing out that 12 Cal. 18 11 deals with a case of an ob¬ 
structed heritage whereas in the case of an adopted 
son taking the property of his adoptive father it 
would be an unobstructed heritage : vide the obser¬ 
vations in I.L.R.(1939) Nag. 88 18 at pp. 99 and 100. 
Whether this is the ground on which the Privy 
Council sought to impose such a limitation or not, it 
is not necessary to consider. But as the Privy Council 
has introduced that limitation we arc bound to fol¬ 


low it and, therefore, 12 Cal. 18 11 cannot be relied 
on as an authority for curtailing the rights of an 
adopted son in the adoptive family. 

In support of his argument, Mr. Sitarama Rao 
<2 relied on certain te xts of the Hindu law relating to 
an after-born son begotten after partition and any 
son of disqualified heir being entitled to take a share 
of their father after partition lias been effected in 
the family. But as |>ointed out by Rangnekar J. 
(ride I.L.R. (1939) Bom. 512* at page 529) they are 
governed by different considerations and special texts 
of Hindu law and the analogy furnished by them 
would be of no assistance in the solution of the 
question in issue as the adopted son is likened to a 
posthumous son and his rights have to be determined 
on that footing. Mr. Rajali Ayyar has pointed out the 
several anomalies and inconveniences which would 
follow from adopting this view. True, there are ano¬ 
malies in adopting either view. But having regard 
to the Privy Council decisions, the only logical con¬ 
clusion is that tho plaintiff in this ca-e is entitled to 


22. CIO) 33 Mad. 228 : 4 I. C 386 : 7 M L. I*. 236, 
Suryaprakasa Rao v. Nilamarti Gangiiruju. 


claim a share. The view taken by both the lower 
Courts is correct and I, therefore, dismiss the second * 
appeal with costs. Leave to appeal granted. 

C.R.K./K.S. A {/peal dismissed 

Hindu Law — 

(a) ('40) Mulla, Pages535,536 S. 472 and Page 538 
Pt. (h). 

( 38) Gour, Page 208 Pt. (3). 

(b) ('40) Mulla, Page 411 S. 336; Page 547 S.194; 
Page 552 S. 499 and Page 558 S. 507. 

(*38) Gour. Page 253, N. 701 ; Page 256. N. 709 ; 
Page 257, N. 711; Page 258, N. 715 and Page 602 
Pt. (4). 

(c) (’40) Mulla, Page 391, S. 322. 

('38) Gour, Page 588 N. 1464. 
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Burn J. / 

Sedimbi Hanumantliarow and others — 

Appellants 

v. 

Nidumolu Seetharamayya — 

Respondent . 

Second Appeals Nos. 116 and 203 of 1939., Decide! 
on 19th November 1941, against decrees of Sub- 
Judge, Masulipatam, in A. S. No. 335 of 1938. 

(a) Civil P. C. (1908), S. 100 — Defamation 
case — Findings that allegations were not true 
and were malicious are of fact. 

In a defamation ease the findings that the allega¬ 
tions alleged to be defamatory were not true and 
that they were meant maliciously arc findings of 
fact and hence no second appeal lies therefrom. 

(P 344 C 1] 9 

(b) Civil P. C. (1908), O. 7, R. 11 _ Teacher 
filing suit for damages for wrongful dismissal 
against President of managing committee of 
High School—President filing some extracts in 
support of his defence — Subsequent suit for 
defamation against President by teacher on 
ground that extracts filed in previous suit were 
defamatory—Secretary of managing committee 
and Headmaster also impleaded without allega¬ 
tion that they were concerned in publication of 
extracts—Plaint basing cause of action entirely 
on publication of extracts in Court by President 
in previous suit —Plaint held disclosed no cause 
of action against Secretary and Headmaster. 

The teacher of a High School instituted a suit for 
damages for wrongful dismissal against the Presi¬ 
dent of the Managing Committee of the High School . 
and subsequently brought an action for defamation 
against tho President, impleading the Secretary of 
the Managing Committee and the Headmaster of 
the High School, on the ground that certain extracts 
filed by the President in the previous suit in support 
of his defence were defamatory of the teacher. The 
plaint based the cause of action entirely upon the 
publication of the typed extracts in Court by the 
President in the previous suit. There was no allega¬ 
tion in the plaint that the secretary and the Head¬ 
master were concerned in the publication of tho 
extracts: 

Held that the plaint disclosed no cause of action 
against tho Secretary and the Headmaster and 
therefore the suit was rightly dismissed as against 
Uiem. [l> 344 C 2] 

(c) Tort — Defamation — Doctrine of absolute 
privilege — Documents filed by defendant m 
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course of and for purpose of his defence in suit 
are absolutely privileged even if defamatory of 
plaintiff. 

No action of libel or slander lies, whether against 
Judges, Counsel, witnesses, or parties, for words 
written or spoken in the course of any proceeding 
before any Court recognised by law, even though the 
words written or spoken were written or spoken 
maliciously without any justification or excuse, and 
from personal illwill and anger against the person 
defamed. [P 345 C 1] 

Whether a statement in writing filed into Court 
is privileged or not depends entirely on the nature 
of the statements in writing that are filed and the 
purpose for which they are filed. If they are docu¬ 
ments considered by a party as being essential for 
his defence, they are cohered by the doctrine of 
privilege. [P 345 C 1] 

b The extracts filed by a defendant in the course of 
and for the purpose of his defence in a suit agaiust 
him by the plaintiff for damages for wrongful dis¬ 
missal are absolutely privileged even if they are 
defamatory of the plaintiff and no action for de¬ 
famation can be maintained in respect of them : 
(1892) 1 Q.B. 431, Rel. on ; (1859) 1 LT. 78, Re/.\ 
(*88) 25 A.I.R 1938 Mad. 164, Disting. [P 345 C 1] 

C/i. Raghava Rao and V. Govindarajachari — 

for Appellants. 

P. Satyanarayana Rao — for Respondent. 

JUDGMENT.—These appeals are by the defen¬ 
dants in O. S. No. 194 of 1934 on the file of the 
District Munsif of Masulipatam. The appellants in 
S. A. No. 116 were defendants 1 and 2; the appel¬ 
lant in S. A. No. 203 was defendant 3. The suit was 
filed against them by the respondent for damages 
c for defamation. The respondent was an assistant 
teacher from 1919 to 1932 in the Hindu College 
High School at Masulipatam. Defendant 1 was the 
President and defendant 2 the Secretary of the 
managing committee of the High School. Defen¬ 
dant 3 was the Headmaster. In 1932 the respondent 
was dismissed by the managing committee and he 
filed a 9uit for damages for wrongful dismissal, 
O. S. No. 5 of 1933 in the Court of the District 
Munsif of Masulipatam. To that suit defendant 1 
as President of the managing committee was the 
only defendant. Defendants 2 and 3 were not im¬ 
pleaded. During the trial of the suit on 29th March 
1933 defendant 1 filed into Court extracts (Ex. A) 
from a report which had been sent by defendant 3 
to the managing committee in June 1931. The 
report, according to the respondent, contained allega¬ 
tions against him which were defamatory, and the 
d extracts filed by defendant 1 were extracts from the 
rc|>ort referring to the rcs|>ondent. Both the lower 
Courts have found that the allegations in these 
extracts were defamatory, and the lower appcllato 
Court has confirmed the decree given by the trial 
Court against all the defendants for Rs. 3U0 damages 
and costs. Both the Courts below have found that 

K fU e allegations against the respondent in the re|>ort 
the Headmaster to the Managing Committeo 
were not true, and they have also found that they 
were meant maliciously. No appeal lies with regard 
to these findings of fact. The main questions argued 
jon behalf of the appellants have been, firstly, that 
there was no cause of action disclosed in tho plaint 
against defendants 2 and 3 and secondly, that the 
publication by defendant 1 was made on a privileged 
occasion. 

With regard to the first contention it is un¬ 
doubtedly well founded. As already stated, it was 


only defendant 1 against whom the suit 0. S. No. 5 
of 1933 was filed. He alone was responsible for 6 
producing into Court in the course of his evidence 
the extracts marked Ex. A on 29th March 1933. 
Defendants 2 and 3 cannot, in any way, be held 
liable for the actions of defendant 1. Some attempt 
has been made to show that defendants 2 and 3 were 
concerned in the publication of these libels because 
the extracts were prepared by some typist. It is 
sufficient to say that no allegation of that kind was 
made in the plaint. The plaint bases the cause 
of action entirely upon the publication of these 
typed extracts in the Court on 29th March 1933. 
Paragraph 9 of the plaint says “the cause of action 
for the suit arose on and from 29tli March 1933, 
the date on which copy of the report complained of 
was filed into this Court in O. S. No.'S of 1933.*’ 
Both the lower Courts have been misled into dis¬ 
cussing the question whether the Headmaster pub¬ 
lished these allegations when he submitted his J 
report to the Committee in 1931, and whether the 
Secretary or the Headmaster or both published these 
allegations when they handed to a typist the full 
report with instructions to make extracts from it. 

It is sufficient to say that these occasions of pnblica- - 
tion are not set out in the plaint ns giving rise to 
any cause of action. The reason is clear. The plaint 
was filed on 27th March 1934. The period of limita¬ 
tion for such a suit is twelve months, and therefore, 
any publication made before 27th March 1933 would 
have given a cause of action for a suit which on 
27th March 1934 would have been barred by limita¬ 
tion. The lower Courts ought not to have allowed 
themselves to be led into a discussion of the sub¬ 
mission of the report by the Headmaster to the 
Committee, or of publishing it before some typist 
whose identity is not known. The appeal of defen-j 
dants 2 and 3 must, therefore, succeed on the ground 'J 
that the plaint disclosed no cause of action againsti 
them. 

Defendant l’s case rests upon the plea of privilege. 

It is contended for the respondent that this plea 
of absolute privilege was not raised in the trial 
Court. I am unable to verify this allegation because 
the written statement of defendant 1 has not been 
printed. It is true that no issue on the plea of 
absolute privilege was framed by the learned District 
Munsif. But it is also clear from tho judgment of 
the learned District Munsif that this question of 
privilege was in issue between tho parties and was 
discussed by him and found by him in favour of the 
plaintiff. It was also discussed in the lower appellate 
Court, and it is not possible now to say that defen¬ 
dant 1 cannot bo heard on tho question of privilege. 

The extracts were filed by defendant 1 in the course 
of his defence in O. S. No. 5 of 1933. The defendant ,l 
having been sued for damages for wrongful dismissal 
thought it necessary for the pur|>osc of his defence 
to show the grounds upon which the managing com¬ 
mittee had taken tho step of dismissing the plaintiff. 

The contention of defendant 1 is that these extracts 
having been filed in such circumstances ami for 
such a purpose, the occasion was one of absolute 
privilege. That is I think correct. The authorities 
are not doubtful. In (1892) 1 Q B. 431 1 at p. 451, 
Lopes L. .1. has stated : 

“ Tho authorities establish beyond all question 
this, that neither party, witness, counsel, jury, nor 
Judge, can bo put to answer civilly or criminally for 

1. (1892) 1 Q B 431 : 61 L.J .Q.B. 409 : 66 L. T. 

513 : 56 J.P. 404 : 40 W R 450, Royal Acqimnum 
and Summer and Winter Garden Society v I ar 
kinson. 
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•words spoken in office; that no action of libel or 
a slander lies, whether against Judges, counsel, wit¬ 
nesses, or parties, for words written or spoken in 
the course of any proceeding before any Court re¬ 
cognized by law, and this though the words written 
or spoken were written or spoken maliciously with- 
jout any justification or excuse, and from personul 
jillwill und anger against the person defamed. M 

The learned counsel for the appellants 1ms also 
relied upon the case in (1859) 1 L. T. 78.- These 
extracts, Ex. A, were undoubtedly filed by defen¬ 
dant 1 in the course of and for the purpose ot his 
defence against a suit for dumuges for wrongful dis¬ 
missal. The learned counsel for the respondent has 
drawn my attention to several decisions in which it 
was held that writs, pleadings, and aftida\its are 
governed by the law of absolute privilege and has 
attempted to say that not every statement in writing 
filed into Court is privileged. The answer is that it 
b depends entirely on the nature of the statements in 
writing that are filed and the purpose for which 
they are filed. If they are documents considered by 
a party as being essential for his defence, they are 
covered by the doctrine of privilege. Learned counsel 
has cited the case in (1938) ‘2 M.L.J. 340/* But that 
is quite irrelevant to this case. That was not a case 
of statements made in Court but a case of defama¬ 
tory information given out of Court to a vakil. 
Defendant 1 also must succeed in this appeal since 
be is protected by the doctrine of absolute privilege. 
Both these appeals are accordingly allowed and the 
plaintiff's suit dismissed with costs throughout. 
Leave to appeal refused. 

C R.K./G.N. Appeals allowed. 

2. (1859) 1 L. T. 78, Kennedy v. Hilliard. 

3. ('38) ‘25 A I R. 1938 Mad. 164 : 176 I. C. 574 : 
c (1938) 2 M.L.J. 340, Balammnl v. Pa I and i Naidu. 

C. P. C. — 

(a) (’40) Chitaley, Ss. 100 A 101, N. 52 Pt. 1. 

(’41) Mulla, Page 367 N. : “No second appeal lies 

on the ground of an erroneous finding of fact.” 

(b) (-40) Chitaley, O 7 R. 11. X 3 PL 1. 

C41) Mulla, Page 612 N. : “ Clause (a) : where 

plaint does not disclose a cause of action.” 

(c) (’40) Chitaley, S. 9, N. 58 Pt. 4. 

( 41) Mulla, Pago 32 Pt. (h). 
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King and Patanjali Sastri JJ. 

T. R. Paramasivam and another 
. — Appellants 

V. 

Rarvatha red d y Chen ch u ram i Red d y 

and others — Respondents. 

Appeal No. 184 of 1938, Decided on 26th Febru¬ 
ary 1941, against decree of District Court, Xellore, 
D/- 6th November 1937. 

Provincial Insolvency Act (1920), Ss. 4 (2), 
38 and 39 — Scope of S. 4 (2) — S 4 (2) docs 
not apply to case of debts due to one creditor 
by another — Composition scheme under S. 38 
imposing obligation on one creditor to give up 
claim against another — Scheme cannot under 
S. 39 bind creditor who did not consent to it. 

Section 4 (2) shows that a decision under Hint 
section is binding only as against the debtor and the 
debtor’s estate on the one hand and all claimants 
against him or it on the other; S 4 (2) cannot apply 


to a matter which arises between two creditors inter 
se and not between either of them and the insolvent 
and since S. 39 deals with the effect of a scheme 
which has been assented to by the requisite number 
and value of the creditors and states that such a 
scheme shall be binding on all the creditors, but 
only so far as relates to any debt due to them from 
the debtor and provable under the Act, S. 39 can¬ 
not possibly cover the case of debts due to one cre¬ 
ditor by another. [P 346 Cl] 

Consequently, a scheme of composition under S. 38 
imposing an obligation upon one creditor to give up 
his claim against another creditor cannot under 
S. 39 be binding upon the creditor who did not con¬ 
sent to the scheme. [P 346 C 1] 

V. Subramaniam — for Appellants. 

D. R. Krishna Rao — for Respondents. 

KING J. — The appellants here sued the defen¬ 
dants upon a promissory note executed jointly by 
defendant 1 and another by name Lakshminarasa 
Reddi. Lakshminarasa Reddi became insolvent in 
1931 and included this debt in his schedule of debts. 
In 1936 a scheme was put forward by Lakshmi¬ 
narasa Reddi for the settlement of his debts. In that 
scheme, the present plaintiffs were included as cre¬ 
ditor No. 11 and defendaut 1 as creditor No. 9. Cre¬ 
ditors Nos. 8 to 10 in the insolvency, as appears from 
the terms of the scheme, were in possession of cer¬ 
tain mica over which they claimed a charge; and 
one of the terms of the scheme was that, in considera¬ 
tion of those creditors who had claims against ere- 
ditorsNos. 8 to 10 as sureties for the insolvent giving 
up those claims, they would bring the mica into 
Court to be treated as part of tbe insolvent's estate. 
A further provision was made that those creditors 
who had claims against creditors Nos. 8, 9 and 10 
should receive a larger dividend in pursuance of the 
settlement than the ordinary creditors as considera¬ 
tion for their giving up their claims against the 
sureties. It is contended by the appellants here that 
they did not consent to this scheme and that there¬ 
fore the scheme does not bind them under S. 39. 
Provincial Insolvency Act. A number of issues were 
framed in the suit including the following prelimin¬ 
ary issue—Is the suit liable to be dismissed by virtue 
of the provisions of the scheme in I. P. No. 54 ot 
1931/ The learned District Judge has examined the 
terms of the scheme and has held that the scheme 
recites that the present plaintiffs had in fact agreed 
to give up their claim against the present respon¬ 
dents. He accordingly holds that the provisions of 
the scheme, proving in this way that the plaintiffs 
had actually agreed to give up their claim against 
the defendants, rendered this suit liable to be dis¬ 
missed. There is no doubt that, if tins finding were 
correct, the dismissal of tlie suit can be upheld; but, 
we are of opinion ujioii an examination of the terms 
of the scheme that the learned District Judge bus 
misunderstood them. The scheme does not narrate 
any statement of fact. It is quite clear from tlu 
language used that it is proposed by the insolvent 
that, in consideration for the receipt of enhanced 
dividends, the plaintiffs and' other creditors in a 
similar situation should give up their claims against 
the surety. We can find no justification for the view 
that before the insolvent presented the scheme t< 
the Court he had already in fact obtained the pro¬ 
mise of the creditors to abide by these terms of the 
scheme. The reason therefore upon which the dis¬ 
missal of the suit has been based by tbe learned 
District Judge fails and the dismissal, unless it car 
be otherwise supported, must be set aside 
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It is argued on behalf of the respondents here 
that, even though the appellants had not agreed be¬ 
forehand to the terms of the scheme, the fact that 
the majority of the creditors in number and three- 
fourth in value had approved of the composition as 
a whole renders that composition binding upon the 
'appellants, whether or not they accepted it at any 
time. It is argued that, under S. 4, the powers of 
ithe insolvency Court are very wide, that the rights 
of the appellants as against the respondents in this 
matter were intimately connected with the proposed 
administration of the insolvency and that the only 
remedy of the plaintiffs, if they were dissatisfied with 
the order passed approving of the scheme, was to 
have appealed against it. The terms of the Act it¬ 
self furnish a complete answer to this argument. It 
is clear from the analysis which we have given of 
the proposed terms of the compromise that the 
Court is here imposing an obligation upon one credi¬ 
tor to give up his claim against ^another creditor. 
This is therefore essentially a matter which arises 
between two creditors inter se and not between either 
of them and the insolvent. Sub-section (2) of S. 4 
shows that a decision under that section is binding 
only as against the debtor and the debtor’s estate on 
the one hand and all claimants against him or it on 
the other; and S.39 which deals with the effect of a 
scheme which has been assented to by the requisite 
number and value of the creditors, states that such 
la scheme shall be binding on all the creditors, but 
[only so far as relates to any debt clue to them 
from the debtor and provable under this Act. Sec¬ 
tion 39 therefore cannot |>ossibly cover the case of 
debts due to one creditor by another, and therefore 
if, in fact, the appellants here have not consented to 
the proposed scheme for composition under S. 38. it 
cannot under Sec. 39 he binding upon them. The 
appeal is accordingly allowed and the suit remanded 
to the learned District Judge for disposal accord;ng 
to law. Costs will abide the result. Court-fee will be 
refunded to the appellants. 

C.R.K./G.N. Appeal allowed. 
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Born J. 

Pachai Ammal — Appellant 

v. 

Corporation of Madras — Respondent . 

City Civil Court Appeal No. Gl of 1940, Decided 
on 7th Octol>er 1941, against decree of Addl. Judge, 
City Civil Court, Madras, D/- 4th October 1940. 

<* Madras City Municipal Act (4 of 1919), S. 100 
— Building owned by one and same person — 
Different portions of building cannot be assessed 
in different names because they are occupied by 
different persons. 

Section 100 simply says that every building shall 
be assessed, and it provides that every single building 
must be assessed together with its site and appur¬ 
tenant buildings unless the building and appurtenant 
buildings belong to a different person. S. 100 is 
precisely that provision of law which prevents the 
Commissioner from dividing the assessment of a 
building owned by one and the same person by 
assessing tin? different |*)rtionsof the same building 
in different names bemuse they have been occupied 
by different persons*. * (P 347 C 1) 

N. S. Iiangaswami Ayyangar — for Appellant. 

A. Surganaraganxah — for Respondent. 


JUDGMENT.—This is an appeal by the defen¬ 
dant in 0. S. No. 441 of 1940 tried by the learned * 
Additional Judge of the city civil Court. The suit 
was filed by the Corporation of Madras for property 
tax for three years 1937-38. 1938-39, 1939-40 due 
on a building and site described as No. 88-A, Adam 
Sahib Street. The learned Judge of the Court below 
gave the Corporation a decree and the defendant has 
preferred this appeal. 88-A, Adam Sahib Street, as 
the learned Judge of the city civil Court, has said, 
is part of a large house which also has a door open¬ 
ing upon Mannarswami Koil Street. In Mannar- 
swami Koil Street it is numbered 85. Now this 
house, the whole of it, belongs to the defendant. In 
the portion fronting upon Mannarswami Koil Street 
she and her husband lived ; in the other i>ortion 
there are four rooms which are let out to serrate 
tenants. This house, 85 Mannarswami Koil Street, 
has been shown in the Corporation’s property regis- f 
ters as the property of the defendant and there is no * 
doubt about her ownership of it. 88-A, Adam Sahib 
Street did not appear at all in the Corporation's 
property registers until 1936-37. In that year a 
general revision of property tax was made and tho 
Commissioner of the Corporation, for some reason 
which has not been explained, entered 88-A Adam 
Sahib Street in the property tax register as a sepa¬ 
rate item. Ho also entered the name of Peddan 
Chetty (which is also the name of the defendant’s 
husband) as tho owner. The entry of 85 Mannar- 
swami Koil Street in the register remained un¬ 
changed in the revision. The valuation remained 
unchanged and consequently, the property tax re¬ 
mained the same. 

In these circumstances it is easy to understand 
and accept the defendant’s plea that she knew 
nothing whatever alxnit this revision of the property - 
tax. As learned Counsel for the defendant-appellant 
)>oints out, the general notification of a revision of 
assessment could not be sufficient to give the defen¬ 
dant any opportunity even of finding out that a 
change had been made in the assessment of her 
property. If she had gone to look at the new regis¬ 
ters, she would have seen her house No. 85 Mannar¬ 
swami Koil Street still in the new register under her 
own name with tho same valuation and the same 
assessment. In the remarks column she would have 
found a slightly different description of it. Rut in 
the essentials regarding the amount of tax to be paid 
she would have found no change. If she had looked 
through tho register, she could not, unless super- 
naturally inspired, have guessed that 88-A Adam 
Sahib Street assessed at Rs. 86 in the name of 
Peddan Chetty bad anything whatever to do with 
her. It is not disputed that no special notice was ^ 
given to the defendant, tho case for the Corporation 
being tlint the general notification regarding tho 
revision of assessment is sufficient. In these circum¬ 
stances the question is whether the Commissioner of 
the Corjioration had any authority to split up in tho 
wav lie has done the property belonging to this 
defendant into two separate numbers and assess them 
separately to tax. Learned counsel for tho Corpora¬ 
tion can only refer me to S. 100. City Municipal 
Act. This savs : 

“ Every building shall be assessed together with 
its site and other adjacent premises occupied us 
appurtenances thereto unless the owner of the build¬ 
ing is a different person from the owner of such si 


•isolv the provision 


r premises. 

This, it appears to me, is preci . 
f law which prevents the Commissioner from divid- 
ig the assessment in this case into two 1 here is 
o dispute about the fact that these two door nunx- 
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bers 85 Muunarswami Koil Street and 88-A Adam 
° Sabib Street formed parts of a single building. The 
learned Judge of the Court below describes it as one 
entire bouse separately occupied in different portions. 
But it was built undoubtedly as one house. It belongs 
wholly to the defendant and under S. 100 there can 
only be one assessment on it. The learned Judge oi 
the city civil Court appears to think that it was 
reasonable to divide the property into two and ho 
says that S. 100 docs not seem to prevent the crea¬ 
tion of different units where different portions are 
in the occupation of different persons. I regret 
I cannot agree with tliis. Section 100 simply says 
that every building shall be assessed and it provides 
that every single building must be assessed together 
with its site and appurtenant building unless the 
building and appurtenant buildings belong to a 
different person. Section 100 says nothing whatever 
about assessing different portions of the same build- 
° ling owned by one and the same person in different 
names because they have been occupied by different 
persons. In these circumstances I am clear that the 
Corporation hud no authority to assess Xo. 88-A 
separately, that the assessment was irregular and 
therefore it cannot be considered final. The result is 
that this appeal succeeds and the Corporation's suit 
is dismissed with costs throughout. 

C.R.K./G.N. Appeal allowed . 

A. I. R. (29) 1942 Madras 347 (1) 

Horwill .1. 

Public Prosecutor — Appellant 

V. 

c S. Papanna and others — Respondents. 

Criminal Appeal No. 641 of 1941, Decided on 14th 
November 1941. against acquittal by Sub-Divisional 
Magistrate, Gooty, in C. C. No. 49 of 1941. 

(a) Factories Act (1934), Ss. 60 and 2 (1) — 
Owner or occupier is not relieved of responsi¬ 
bility unfler Act by appointing manager—Owner 
or occupier when can escape liability — Fact 
that occupier is ignorant person may be reason 
tor awarding him smaller punishment than 
manager but it is no ground for acquitting him. 

The owners or occupiers of a factory cannot relieve 
themselves of their responsibilities for seeing that 
the requirements of the Factories Act are complied 
uith by appointing a manager; they must also see 
tlmt the manager curries out his duties. It is only 
v. hen the manager has acted in express disobedience 
■d ot their order and they have done their best to see 
that the provisions of the Act are complied with, 
tlmt they can themselves escape liability. Section GO 
makes it clear that both the manager and the occu¬ 
pier are liable. The fact that the occupiers are igno¬ 
rant persons who trusted to the knowledge and good 
sense of their manager might be a reason for award¬ 
ing them a smaller punishment than the manager 
but it is no reason for acquitting them. fp 347 C 2) 

(b) Factories Act (1934), S. 2 (1), Proviso and 
S. 60 — Manager ot factory is not managing 
agent within S. 2 (1). 

The manager of a factory is not a managing agent 
within the proviso to S. 2 (I) and, therefore, cannot 
be deemed to be the occupier of the factory. 

# [P 347 C2] 

Appellant in person. 

hr. V. K. Chowdhary — for Respondents. 


JUDGMENT. — Four persons, who were num¬ 
bered as accused 1 to 4, were charged under S. 60. c 
Factories Act, as the occupiers of a factory, and 
accused 5 as the manager of that factory, with con¬ 
travening the provisions of the Act by not fencing in 
a certain machine. The Sub-divisional Magistrate 
imposed a very inadequate fine of Its. 10 on accused 5 
and acquitted accused 1 to4 altogether,on the ground 

that he believed their statements that thev had left 

• 

the affairs of the factory in the hands of accused 5. 
The Crown has appealed. 

The owners or occupiers of a factory cannot relieve 
themselves of their responsibilities for seeing that 
the requirements of the Factories Act are complied 
with by appointing a manager; they must also see 
that the manager carries out li is duties. It is only 
when the manager has acted in express disobedience 
of their order and they have done their best to see 
that the provisions *»f the Act are complied with, 
that they win themselves escape liability. Section 60 / 
makes it clear that both the manager and the occu- 1 
pier are liable. Dr. Chowdhry has referred to the 
proviso to the definition of “occupier,” that where 
the affairs of a factory are entrusted to a managing 
agent, such agent shall he deemed to he the occupier 
of the factory. A manager is not however a manag-| 
ing agent. The ultimate control of this factory was 
in the hands of accused 1 to 4; and if the require¬ 
ments of the Act were not complied with, they were 
therefore liable to punishment. If. as is represented 
on their behalf, they are ignorant persons who trusted; 
to the knowledge and good sense of their manager, 
that might lie a reason for awarding them a smaller 
punishment than the manager, but it is no reason 
for acquitting them. The acquittal of accused 1 to 4 
is therefore set aside. As the sentence on the manager 
was only a fine of Its. 10. it would perhaps he unfair 
to sentence these accused to anything more. I there- 3 
fore sentence each of them to pay a fineot Rs. 10. 

C.R.K./G.N, Order accordingly. 

A. I. R. (29) 1942 Madras 347 (2) 

Horwill J. 

Public Prosecutor — Appellant 

v. 

Gopalakrishnan Pillai — Respondent. 

Criminal Appeal No. 444 of 1941. Decided on lltli 
September 1941, against acquittal hv Sub-Divisional 
Magistrate, Trichinopolv, in C. A. No. 4 of 1941. 

Madras District Municipalities Act (5 of 
1920), S. 347—Municipality making complaint 
on printed form in general use —Particulars of 
offence specified — Name of person to conduct i 
prosecution filled in — Health officer recom¬ 
mending prosecution and Commissioner sanc¬ 
tioning it — S. 347 held complied with. 

I he complaint made l»v the municipality was on 
a printed form in general use. In column 7 the par¬ 
ticulars of the offence committed were gi\en and 
below was to he found the signature of the person 
who was to conduct the prosecution, namely, the 
Prosecuting Sanitary Inspector. In column 12 were 
to be found the recommendation of the Health Olli- 
cer and the order of the Commissioner. The Health 
Officer recommended the prosecution and the Com¬ 
missioner sanctioned it. The whole object of putting 
up the matter to the Commissioner was to obtain 
the special authorization required by S. 347. It was 
contended that S. 317 was not complied with : 

Held that it was not necessary that the complaint 
should show on the face of it that there wib any 
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express authorization, although the Magistrate 
must of course be satisfied on the matter before he 
made enquiry into the complaint. Although sanction 
implied a passive attitude whereas authorization 
implied an active attitude, in view of the act of the 
Commissioner rather than the actual word used, it 
could not be doubted that the special authorization 
required under S. 347 was in fact given. [P 348 C 1] 

Appellant in person. 

K. S . Jayarama Ayyar for T. V. Ramanatha 
Iyer — for Respondent. 

JUDGMENT. — This is an appeal against the 
acquittal of the accused of a charge under S. 199, 
District Municipalities Act, of raising his wall with¬ 
out the permission of the executive authority of the 
Trichinopoly Municipality. The accused was first 
convicted by the Town Sub-Magistrate, Trichino¬ 
poly; but the conviction was set aside in appeal by 
b the Sub-Divisional Magistrate on the technical 
ground that the provisions of S. 347 had not been 
properly complied with, in that the Commissioner 
merely sanctioned the prosecution and did not speci¬ 
fically authorise it. The complaint made by the 
Municipality was on a printed form in general use. 
In column 7 are written the particulars of the 
offence committed and below is to be found the 
signature of the person who is to conduct the prose¬ 
cution — in this case the Prosecuting Sanitary 
Inspector. In column 12 are to be found the recom¬ 
mendation of the Health Officer and the order of the 
Commissioner. In this case the Health Officer re¬ 
commended the prosecution and the Commissioner 
sanctioned it. It is true that sanction implies a 
passive attitude, whereas authorization implies an 
active attitude; but if we look at the act of the Com¬ 
missioner rather than at (he actual word used, I do 
c not think there is much room for doubt that the 
special authorization required by S. 347 was in fact 
given. The form used in this case was that ordi¬ 
narily used by the Municipality for prosecution and 
the whole object of putting up this matter to the 
Commissioner was to obtain the special authoriza¬ 
tion required by S. 347. Moreover, as the learned 
[Public Prosecutor points out, it is not necessary that 
the complaint should show on the face of it that 
there was any express authorization although the 
Magistrate must of course be satisfied on that matter 
before ho makes enquiry into tbo complaint. One 
would expect the Commissioner to be consulted 
about the desirability of launching a prosecution 
before the complaint is submitted to him for his 
signature. I do not consider that there was any justi¬ 
fication for the conclusion of the Sub-Divisional 
Magistrate that the Commissioner lmd not specially 
d authorized the prosecution. 

Mr. Jayarama Iyer ploadcs that even though the 
Sub-Divisional Magistrate erred, there is no need to 
further harass the accused by fining him. This case 
is however in a sense a tost case; and if the acquit 
tal is not set aside, the municipality might be em¬ 
barrassed in its proceedings against other persons 
who violate the District Municipalities Act. The 
trial Magistrate thought that Its. 25 was a suitable 
fine; and I do not consider that this sentence can be 
said to bo excessive. The order of acquittal is there¬ 
fore sot aside and the accused convicted under 
S. 199 and sentenced to a fine of Rs. 25. 

C.R.K./G.N. Order set aside. 


Corporation (Leach C. J .) A. I. R. 
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Leach C. J. and Happell J. 

T. Sundara Rao Naidu — Appellant 

v. 

Commissioner , Corporation of Madras 
and another — Respondents. 

Letters Patent Appeal No. 31 of 1941, Decided on 
28th October 1941, against order of Somavya J., in 
C. M. P. No. 3378 of 1941, D/- 24th June 1941. 

(a) Madras City Municipal Act (4 of 1919), 

S. 54—Elected person admitting vacancy by his 
non-attendance—Commissioner is not bound to 
take action under S. 54 and can proceed to take 
steps to fill vacancy. 

Where an elected person admits the vacancy 
caused by his non-attendance there is no necessity 
for the Commissioner to make an application under / • 

S. 54. It is open to such person to apply himself 
but that does not mean that the Commissioner was 
disentitled to take action in the meantime for filling 
up the vacancy. [P 349 C 2). 

(b) Certiorari — Writ of — It can be granted 
only when no other remedy is open. 

A writ of certiorari can only be granted when 
there is no other suitable remedy available to the 
party aggrieved. [P 349 C 2] 

Where by the time the certiorari proceedings are 
taken and orders are passed thereon a candidate 
seeking election to a vacant seat in City Municipal 
Council is declared duly elected and has taken the 
oath of office a writ of certiorari should not be 
issued. The proper procedure when the validity of 
such election is challenged is for the aggrieved party 
to file an election petition and have it adjudicated q , 
by the Court of Small Causes as provided in the 
rules : (’32) 19 A. I. R. 1932 Mad. 321, Bel. on. 

[P 349 C 2) 

P. V. Rajaniannar and E. Subba Rao — 

for Appellant. 

A. Suryanarayaniah and S. A. Seshadri Ay - 
yangar — for Respondents. % 

LEACH C. J—This is an appeal under Cl. 15, 

Letters Patent, against an order passed by Somayya J. 
which had the effect of setting aside the election of a 
councillor to the Corporation of Madras for the 26th 
division of the City. We consider that the appeal is 
well founded. In 1936 respondent 2 was elected a 
councillor for this division. In the month of Novem¬ 
ber 1940 she was convicted under the Defence of 
India Act, 1939, and sentenced to imprisonment for 
one year. The last meeting of tho council which she 
attended was held on 20th November 1940. See- f* 
tion 53 (1) (i), Madras City Municipal Act, 1919, 
states that subject to the provisions of S 54, a coun¬ 
cillor or alderman shall cease to hold office if he 
fails to attend meetings of the council for a period of 
three consecutive months beginning from the date of 
the commencement of his term of office or of the 
last meeting he attended as the case may be. Rcs- 
|K>ndent 2 underwent the full term of imprisonment 
and, therefore, was not able to attend any of tbt 
meetings of the council for a year. Sub-section (4) of 
S. 53 states that in the case of a person who has 
ceased to be a councillor or alderman in consequence 
of failure to attend meetings, the matter shall be 
reported by the Commissioner to the council which 
may restoro the person to office. At tho expiration 
of three months from J0th November 1940 the Com¬ 
missioner re|>orted to the council that respondent 2 
had been absent from meetings for this period and 
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on the receipt of the report the council passed a 
a resolution refusing to restore her to office. 

Section 55A (2) provides that a casual vacancy in 
the office of a councillor shall be tilled at a casual 
election which will be fixed by the Commissioner to 
take place as soon as may be after the occurrence of 
the vacancy except in certain circumstauces which 
do not apply here. On 1st May 1911, the Commis¬ 
sioner issued a notice to respondent 2 calling upon 
her to state within ten day3 whether she admitted 
that she had censed to hold the office of councillor 
by reason of S. 53 (1) (i). On 5th May respondent 2 
replied admitting that she had ceased to hold the 
office by reason of the provisions of that section. It 
was then the duty of the Commissioner to take steps 
to fill the vacancy. On 20th May a notification was 
published intimating that election would tike place 
on 23rd June and that nominations would be received 
on 23rd, 26th and 27th May. On 23rd May, that is, 
k three days after the notification had appeared, res¬ 
pondent 2 wrote to the Commissioner stating that by 
her letter of 5th May she meant to imply that she 
had not attended meetings of the Corporation for 
three consecutive months but she did not intend to 
admit as the legal consequence of her non-atten- 
*lance that her seat had become,vacant. If, however, 
the letter was to bo construed otherwise, she with¬ 
drew her admission, as the letter had been written 
under a misapprehension of the legal position. The 
Commissioner replied on 26th May stating that she 
had admitted in unequivocal terms that she had 
ceased to hold office and us the result of that admis¬ 
sion he had taken steps to hold a bye-election which 
would be held as arranged. On 29th May respon¬ 
dent 2 made an application to the Chief Judge of the 
Court of Small Causes under S. 54. That section 
reads as follows : 

“o4. (l) Whenever it is allege.! that anv person 
who has been elected or appointed ns a councillor (or 
elected as an alderman) is disqualified under S. 52 
orS. 53 (or S. 53-A) and such person does not admit 
the allegation or whenever any councillor (or nlder- 
nmn) is himself in doubt whether or not he has 
become disqualified for office, such councillor (or 
alderman) or any other councillor (or alderman) 
may, and the Commissioner, at the request of 
the council, (or on a direction from the Provincial 
Government) shall apply to the Chief Judge of 

SL S !^. Cau8e , C ? urt -. (*) The said Chief Judge, 
hull 8UC 'i ,n 1 u ' r . v as he deems necessary, 

, * r,, ‘,' n o whether or not such person is dis- 

h dSf inn 7 nTl 52 ° r Sct - 5:J <•* S. 53-A) and 
L • been m l* m . be fina1, *'9 Until an application 
l h 7be7n7r, Un,1C I 1 ' Sub - S -< 1 > 11 decision there- 

d to , et!,« if i >tainC ' 1 such P erso " sh!l11 h* entitled 
a ,l 1 e were not disqualified.” 

in l 13 ap !’. > . tion was determined by the Chief 
, n ’ kep^mhor and the decision was 

duly elected before the notified date of poll namely 

23i-d.Iune. On ,17th 

Court foi a writ of certiorari with the object of ol> 
taming an order quashing the election proceedings 
I uis application was heard during the vacation by 
‘-oinayya J. The learned Judge was of the opinion 
Uiat respondent2 wasentitled t<> withdraw heradmfe. 
sion that there was a vacancy and that by virtue of 
• ,} * Act the Commissioner had no power to 
proceed with the bvc-election until the decision of 


the Chief Judge of the Small Cause Court had been 
obtained on the application under S. 54. There was’ 6 
no necessity for the Commissioner to make an appli¬ 
cation under that section because respondent 2 had 
admitted the vacancy. It was open to her to apply 
herself, but that does not mean that the CommisV 
sioner was disentitled to take action in the meantime. 

Great stress has been laid by the learned counsel 
for respondent 2 on sub-s. (3) of S. 54. That section 
entitles a person who is apparently subject to dis¬ 
qualification to sit and vote at meetings of the 
council until the application has been decided, but 
tbig provision lias obviously been inserted to solve 
any question arising with regard to the validity of 
the proceedings should the Chief Judge of the Small 
Cause Court decide that the seat had been vacated. 

As already pointed out, the Chief Judge held that 
respondent 2 had ceased to be a member of thecouncil 
in the month of February. That being the legal 
position, the Commissioner was entitled, in fact it / 
vras his duty, to take the steps which he did take. 
The order of Somayya J. f quashed all proceedings 
which had taken place after 22nd May for the pur- 
pose of filling the vacancy. This means that in 
certiorari proceedings the election was set aside. The 
order of Somayya J., was passed on 24th June by 
which time the appellant had been declared to be 
duly elected and had taken the oath of office. A 
writ of certiorari should not have been issued in 
such circumstances. The proper procedure when the 
validity of such an election is challenged is for the 
aggrieved party to file an election petition. In 1936 
tho Government, acting under the powers conferred 
upon it by the Act, framed and notified rules for the 
adjudication by the Court of Small Causes, Madras, 
of disputes arising out of election of councillors or 
aldermen of the corporation. In 62 M. L. J. 6441 a 
Dench of this Court in a matter arising out of an Q 
election to a District Council pointed out that the 

writ of certiorari can only be granted when there i= 
no other suitable remedy available to the party 
aggrieved. There was another remedy open to res¬ 
pondent 2 as indicated; the writ should not have been 
issued in this case. The appeal will be allowed and 

the order of the learned Judge vacated. The appel¬ 
lant is entitled to his costs as against respondent 2 . 

C.R.K./K.S. Appeal allowed. 

R * 1032 M,ul - 321 : 137 L c - 8( 3$ : 

)Z . (i,4 » Govindasami Pillai v. Ramalinga- 
swami Pillai. 
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Venkataramana Rao J. 

T. R. Rajakumari — Applicant 

V. 

Motion Picture Producers Combine Ltd. 
(in liquidation) by Official Liquida. 
tors—Rcspo n dc. n ts. 

Application No. 2197 of 1911 in O. P. No. 231 of 
1910. Decided on 8th December 1911. 

Companies Act (1913), S. 191 and Company 
Rr - 83 - 91 —Delay in filing prool ol claim 
should be excused—Claimant may be paid 
dividend without disturbing previous dividends 
—Amendment of R. 91 suggested. 

lhc only penalty for failure to como in within the 
tune stilted iu the notice for proving the claim is 
t h; t the claimant is excluded from the benefit of any 
distribution made before such debts are proved, that 

fie can only claim a proportional® share in such 
as *ts as may remain undistributed at the time when 


h 
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the proof is claimed and without disturbing any 
° distribution made before such proof. [P 350C 2] 

Therefore an application for excusing delay in 
filing proof of a claim should be allowed and so long 
as justice can be done to a creditor without disturb¬ 
ing the dividend already*- declared or paid, there is 
no reason why he should be prevented from getting 
his dividend : 27 Mad. 496 (F.B.) and (1872) 7 Ch. 
646, Bel. on. [P 350 C 2 ; P 351 C 1] 

(Amendment of R. 91 suggested as on a literal 
reading of the rule it would seem that unless a 
creditor satisfies that owing to ignorance or want of 
notice he did not file proof of his debt, his claim 
cannot be admitted.) [P 350 C 1 ; P 351 C 1] 

Thiruvenkatachariar and K. Subramaniam — 

for Applicant. 

A. K. Veya — for Respondents. 

ORDER.—This is an application by one Raja, 
kiunari, a creditor, for excusing the delay in filing 
b her affidavit of proof of her claim and for directing 
the Official Liquidator to receive the same. The 
Official Liquidator in pursuance of R. 83 of the 
Indian Company Rules gave notice to all the credi¬ 
tors in accordance with Form No. 30 of the Appendix 
I to the Rules requiring them to prove their claim 
before 30th April 1941. The Official Liquidator 
contends that under R. 91 of the Rules theapplicant 
is not entitled to have her claim admitted and unless 
the provisions of the said rule are satisfied, there is 
no provision by which her claim can be admitted. 
The said rule runs thus : 

If any creditor fails, either owing to ignorance 
or want of notice, to file proof of his debt with the 
liquidator within the time specified in the advertise¬ 
ment referred to in R. 83, such creditor may apply 
to the Judge or Registrar for relief and the Judge or 
Registrar, may, upon such terms as lie thinks just, 

® adjudicate upon such debt himself or direct the 
liquidator to do so and make such other orders as he 
shall think fit.” 

On a literal reading of the rule, it would seem that 
unless a creditor satisfies that owing to ignorance or 
want of notice lie did not file proof of his debt, his 
claim cannot be admitted. Mr. Tlnruvenkatachari 
on behalf of the applicant concedes that it appears 
I to be so but contends that in this particular case it 
is due to ignorance that bis client could not file proof 
of her claim in time. He further contends that the 
rule goes far beyond the provisions of the statute. 
The relevant provisions are Ss. 191 and 229 of the 
Indian Companies Act. Section 191 provides that 
44 the Court may fix a time or times within which 
creditors are to prove their debts or claims or to be 
excluded from the benefit of any distribution made 
before those debts arc proved.” 
d The section docs not soy that if the proof of debt 
was not filed in time, the Court could not excuse the 
delay or excuse the delay only under certain circum¬ 
stances as R. 91 which is framed in pursuance of 
8 . 246 seems to provide. Under S. 229 : 

” In the winding up of an insolvent company the 
same rules shall prevail .... as are in force for the 
time being under the law of insolvency with respect 
to the estates of persons adjudged insolvent and nil 
persons who in any such case would be entitled to 
prove for and receive dividends out of the assets of 
the compuny and make such claims against the com¬ 
pany as they respectively are entitled to by virtue of 
this section." 

The rule followed under the English Bankruptcy 
Act is that enacted in S. 05 which runs thus : 

Any creditor who has not proved his debt before 
the declaration of any dividend or dividends shall be 
entitled to be paid out of any money for the time 


being in the hands of the trustee any dividend or 
dividends he may have failed to receive, before that e 
money is applied to the payment of any future 
dividend or dividends, but he shall not be entitled to 
disturb the distribution of any dividend declared 
before his debt was proved by reason that he has not 
participated therein.” (vide p. 377 of Williams 
Bankruptcy Practice, Edn. 14.) 

It is the same principle that is now’ being followed 
in the administration of insolvent’s estates under the 
Presidency Towns Insolvency Act (vide S. 72, Presi¬ 
dency Towns Insolvency Act). So far os the English 
practice under the Company law is concerned, the 
principle observed is thus stated in Palmer’s Wind¬ 
ing up, Part 2 at p. 483 : 

“ As by the Act the assets are impressed with a 
trust in favour of all the creditors, the Court will 
make no difficulty in admitting proofs after the 
expiration of the time fixed. No mischief can be 
done to other creditors by reason of the delay or * 
Inches of any creditor, since, if he delays beyond the 
proper time, lie must take his chance of what assets 
he can find for payment of his debt, not disturbing 
any former dividend.” 

Of course tho difficulty will not occur under the 
English practice because the lists are settled from 
time to time. Under the Indian Companies Act of 1882 
the principlo enunciated in (1872) 7 Ch. 646, 1 was 
applied in our High Court in the caso reported in 27 
Mad. 496. 2 That decision was based on an interpre¬ 
tation of S. 156. Companies Act of 1862 but the 
language of which is almost similar to S. 191 of the 
present Act. The learned Judges observed thus : 

41 The only penalty for failure to come in within 
the time stated in the notice, is the penalty pres¬ 
cribed in the latter part of S. 166. viz., that the 
claimant is excluded from the benefit of any distri- . 
bution made before such debts aro proved, that is, he 
can only claim a proportionate share in such assets 
as may remain undistributed at the time when the< 
proof is claimed and without disturbing any distri¬ 
bution made before such proof.” 

In (1872) 7 Ch. 646* at p. 649, Mellish L. J. 
explains thus tho principle that should be observed 
in these cases : 

" The Legislature intended us to follow the 
nnalogy of other cases where the assets of a debtor 
are to lie divided amongst his creditors, whether in 
bankruptcy or insolvency, or under a trust for credi¬ 
tors or under a decree of the Court of Chancery in 
an administration suit. In those cases tho rule is 
that everybody who had a subsisting claim at the 
time of the adjudication, the insolvency, thocreation 
of the trust for creditors, or the administration 
decree, as tho case may be, is entitled to participate ^ 
in the assets and that the statute of limitation doc? 
not run against this claim, but as long as assets 
remain unadministcred he is at liberty to come in 
and prove his claim, not disturbing any former 
dividend.” 

Therefore so long as justice can bo done to a 
creditor without disturbing tbo dividend already 
declared or paid, there is no reason why bo should 
bo prevented from getting bis dividend. In tbo pre- ( 
sent case, it would seem to me that tbo applicant 
would come within tho meaning of It. 91 ami I am 
therefore prepared to excuso the delay. I therefore j 
direct the Official Liquidator to admit tho applicant f 
claim without further proof and pay her tbo divi- 

1. (1872) 7 Ch. 646 : 41 L. J. Ch. 732 : 27 L. T. 

88 : 20 W. R. 762, In re General Rolling htockCo. 

2. ('04) 27 Mod. 496 (F.B.), Isock Jcsudascn I may 
v. Ramasomy Cbetty. 
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dend due to her it bo can do so without disturbing 
the previous dividend and if lie has funds enough in 
his hands. It seems to me desirable that R. 91 as 
framed should bo amended on the lines of S. 65, 
English Bankruptcy Act, or S. 72, Presidency Towns 
Insolvency Act, as it would be in consonance with 
the provisions of tho Indian Companies Act and the 
principle laid down in the cases which 1 have referred 
to above. 

C.R.K./K.S. Application allowed , 
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Venkataramana Rao J. 

S. E. Panikar — Applicatit 

v. 

Travancore National and Quilon Bank 
Ltd. by its Off icii Liquidators — 
b Respondents. 

Application No. 1326 oi 1939, in O. P. No. 158 of 
1938, Decided on 9th November 1939. 

"Banker and Customer — Deposit by Hindu 
husband in name of himself and his wife — 
Deposit payable to either or survivor — Deposit 
must be presumed to belong to husband in 
absence of contrary contract — Deposit can be 
set off against amount due to bank from 
husband. 

Under the law of set off which is applicable in 
the winding np of a company which is the law pre¬ 
vailing in the bankruptcy oi a debtor where there 
are two accounts, one in the account of A and the 
other in the account of .1 and D , if it is shown that 
the latter account though standing in the name of A 
and B was really in trust for /J, the amount due 
under one account can be set off against the amount 
® due under another account : (1879) 12 Ch. D. *191 
Rcl. on. ( 1 > 351 C 2] 

Under the law prevailing in India a deposit by a 
husband in tho name of himself and his wife pay¬ 
able to either or survivor in the absence of evidence 
to the contrary must be presumed to belong to tlie 
husband and therefore can be set off against the 
amount due to the bank from the husband : ('28) 15 
A. I. R. 1928 P. C. 172, Rcl. on. [P 351 C 2] 

K. K. Sndharan — for Applicant. 

ORDER. — This is an application for leave to set 
of] the amount standing to the credit of the appli¬ 
cant in the current and savings. bank, either or 
survivor account in the name of the applicant and 
his wife Gowrikutti Amina iu the Calcutta Branch 
of the Travancore National and Quilon Bank Ltd , 
against the loan due and payable by the applicant 
to tlio bank. 1 he amount due by him to tho bank is 
c a sum of Kg. 2000 and there is a sum of Its. 1100 
to liis credit in the Current and Savings Bank ac¬ 
count of tho bank. In his affidavit tho applicant 
alleges that ho opened a Current and Savings Bank 
account about April 1937 in tho Calcutta Branch of 
the bank in his name and in the name of his wife 
Gowri Amnia on either or survivor account and 
deposited some amount, that the money deposited 
belonged to him, that under his instructions the 
Chief Auditor, 13. N. Railway, Calcutta, was for¬ 
warding his salary every month to bo credited to the 
said account and that the amount now standing to 
his credit in the said account represented the balance 
of his salary left after his withdrawals from the 
account. He further alleges that for convenience of 
operation of the account and to facilitate the draw¬ 
ing of the amount in the said account by bis wife in 
the event of her surviving him, he joined her namo 
also in the said account and made it an either or 


survivor account. It appears from the accounts of 
the bank that the applicant took a loan of Its. 3000 C- 
in November 1937 and that he repaid towards that 
loan a sum of Rs. 1000 in February 1938 by setting 
off a sum of Rs. 1000 from his Current and Savings 
Bank account. The applicant hud also given security 
of 200 shares of Hindustan Investment Trust Limi¬ 
ted which are now with the bank. There is an affi¬ 
davit by Gowri Amina the wife of the applicant that 
tho money standing in tlie Current and Savings 
J3ank account represents her husband's salary. 
These facts are not controverted by the Official 
Liquidators hut the only ground taken by them is 
that the money sought to be set off is under a joint 
account whereas the money due and owing by the 
applicant is under a separate account, and therefore 
no set oil should be allowed. It seems to me that 
this is a clear case of set off. Under the law prevail-| 
ing in India a deposit by a husband in the name of 
himself and his wife payable to either or survivor / 
in the absence of evidence to the contrary must be 
presumed to belong to the husband. In 55. Cal. 944V 
this question pointedly arose as to the ownership of 
such monies with reference to the similar deposit. 

One Tcku Ram invested a sum of money in the 
name of himself and his wife payable to either or 
survivor. On the death of Teku Ram the question 
arose who was entitled to the money. Their Lord- 
ships of the Privy Council had no hesitation in hold¬ 
ing that the money was the property of Teku Rain 
and remained at his disposal at the date of his 
death. During the course of the judgment their 
Lordships made the following observations at p. 950: 

‘The general principle of equity, applicable both 
in this country and in India, is that in the case of a 
voluntary conveyance of property by a grantor, with¬ 
out any declaration of trust, there is a resulting trust 
in favour of the grantor, unless it can be proved that Q 
an actual gift was intended. An exception has how¬ 
ever been made in English Law, and a gift to a 
wife is presumed, where money belonging to the 
husband is deposited at a bank in the name of a 
wife, or, where a de|)Osit is made, in the joint names 
of both husband and wife. This exception has not 
been admitted in Indian law under the different 
conditions which attached to family life, and where 
the social relationship are of an essentially different 
character." 

Prirna facie, therefore, the money in the Current 
and Savings Bank account is the property of the 1 
applicant. But we lmvc got tho undisputed fact in 
this case that the said sum represents the accumu¬ 
lation of the salary of the applicant. Under the law 
of set off which is applicable in the winding up of a 
company which is the law prevailing in the bank¬ 
ruptcy of a debtor where there are two accounts, one h 
in the account of A and the other in tho account of 
-j and B, if it is shown that the latter account 
though standing in the name of A and B was really 
in the trust for A , the amount due under one ac- 1 
count can be set off against the amount due under ano-| 
thor account, dames, L. J. in (1879) 12 Ch. I). 491- 
at p. 19G, observed: 

"Where tho money is due in autre droit the only 
exception which equity has introduced into the prin¬ 
ciple of a legal set off is when the money is really 
and truly the property of one man in the name of 
another." 

1. (’28) 15 \. I. B. 1928 P. C. 172 : 109 I. C. 723 : 

I. A. 235 : 55 C al. 944 (P.C.), Guran Ditta v. 

Ram Ditta. 

2. (1879) 12 Ch. I) 491 : 49 L. J. Bk. 9 : 40 L. T. 

792 : 28 W. R. 235, Ex parte Morier, In re Willis. 
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This exception clearly applies to this case. I 
therefore allow the set off claimed. The applicant 
will have the costs of the Judge’s summons and 
Rs. 35 as and for his counsePs fee and the Official 
Liquidators will have 11s. 35 as and for their costs, 
the costs to come out of the assests of the bank. 
1 he applicant is given leave to pay the balanoe due 
after the set off and on receipt of the same the 
Official Liquidators are directed to deliver the 200 
shares deposited as security to the applicant. 

C.R.K./G.N. Order accordingly . _ 

* A. I. R. (29) 1942 Madras 352 

Krishnaswami Ayyangar J. 

T allabhaneni V enkayga — Appellant 

V. 

Sri Rajali Vijaya Apparao Savai Aswa- 
rao Bahadur Zamindar Garu and 
others — Respondents. 

Second Appeal No. 1038 of 1937, Decided on 31st 
January 1941, against decree of Sub-Judge, Ellore 
in A. S. No. 242 of 1936. 

(a) Madras Estates Land Act (1 of 1908), 
S. 38(1) (b)—Applicability—Permanent diminu¬ 
tion of water supply. 

Section 38 (1) (b) refers to a permanent failure of 
supply and not a mere diminution in the supply. 

[P 352 C 2] 

(b) Landlord and tenant—Rights of landlord 
— Act of stranger resulting in permanent dimi¬ 
nution of water supply to lands in possession of 
tenant—Landlord is entitled to sue. 

If strangers either trespass upon lands in the 
holding of a tenant or commit a tortious act which 
tends to cause an injury to the holding, it gives rise 
to a cause of action not only in favour of the tenant 
but also of the landlord as well. A permanent dimi¬ 
nution in the accustomed supply of water to which 
lands in an estate arc entitled is not merely an in¬ 
jury to the tenant but is also likely to affect the 
ultimate interests of the landlord as well. An injury 
of this kind which might not have yet affected the 
landlord hut is likely in course of time to operate to 
his prejudice furnishes a sufficient cause of action 
for the landlord to sue. [p 332 C 2] 

Appa Rao and \ . Gopalakrishnamurthy _ 

— w ,. _ for Appellant. 

K. Subba Rao — for Respondents. 

ORDER. —Before this second appeal can be dis¬ 
posed of it seems to me to bo necessary to call for 
definite findings on the two following issues: (i) whe¬ 
ther the village of Ramaehandrapur abuts the 
Thammileru or appertains to an estate which abuts 
that river; (ii) whether the appellant’s holding 
situate in Ramaehandrapur is a riparian tenement 
in the senso in which the term has been explained 
in (1938) 2 M. L. J. 270.1 Finding to be returned by 
the lower appellate Court on the ©videnco on record 
in four weeks. Objections one week thereafter. 

[After receiving the findings from the lower appel¬ 
late Court (issue (i) answered in the affirmative and 
issue (ii) answered in the negative against the appel¬ 
lant) the Court delivered the following judgment.] 

The findings returned by the learned Subordinate 
Tudgo on tho issue sent down to him are accepted. 
The result is that the appellant’s property is not a 
riparian tenement in respect of which the appellant 
can claim any riparian right in the water flowing in 
the Thammileru. This disposes of the main conten- 

!• (’38) 25 A. I R. 1938 Mad. 816 : 181 1. C. 950 
I. L. R. (1939) Mad. 45 : (1938) 2 M. L. J. 270* 

• Venkatadri Apparao v. Seetbarainayya. 


tion in the second appeal. It is however argued that, 
before the plaintiff-respondent can claim any relief 
against the appellant on account of the diversion of 
the waters of Thammileru river through tho channel 
newly dug, it is necessary for him to prove that the 
diversion has resulted in a material injury to him. 
The findings of the Courts below contained in paras. 13 
and 14 of the District Munsif's judgment, confirmed 
by the Subordinate Judge in para. 12 of the appel¬ 
late judgment make it clear that an injury has been 
sustained to enable the suit to be maintained. Ac¬ 
cording to the Courts below, there has been a dimi¬ 
nution in the supply of water leading to the diminu¬ 
tion in the yield of the lands in the plaintiff's estate. 

It is urged that the loss is a loss sustained by the 
tenant and that on the evidence it is not made out 
that the landlord, namely the plaintiff, has suffered 
any loss in respect of the rents recoverable by him 
from his tenants. My attention has been called to 
the evidence of P.W. 7 and P.W. 14, both of whom, / 
while asserting that there has been a diminution in 
the yield of the land caused by the diversion of the 
water, say that the zamindar has not sustained any 
loss of rent. The learned District Munsif has given 
reasons why the loss sustained by the tenants should 
be regarded as sufficient to enable the landlord to 
sue. He has referred to S. 38 (1) (b), Madras Estates 
Land Act, under which, he points out, that it is open 
to the ryots to sue for a reduction of rent on account 
of the failure of water supply caused by the diver¬ 
sion made by the defendants. Section 38 (1) (b) re¬ 
fers to a permanent failure of supply and not a mere 
diminution in the supply and, therefore, it is some- 1 
what doubtful whether the reason given by the 
learned District Munsif is quite correct. But I am 
prepared to base my decision upon a wider ground. 

It appears to me that, if strangers either trespass 
upon lands in the holding of a tenant or commit a 0 
tortious act which tends to cause an injury to the 
holding, it gives rise to a cause of action not only in 
favour of tho tenant but also of the landlord as well. 

A permanent diminution in the accustomed supply^ 
of water to which lands in an estate are entitled is 
not merely an injury to the tenant but is also likely 
to affect the ultimate interests of the landlord as 
well. I hold that an injury of this kind which might 
not have yet affected the landlord but is likely in 
course of time to operate to his prejudice furnishes a 
sufficient cause of action for the landlord to sue. 

Lastly it is objected that there is no warrant for 
an injunction being granted against the appellant 
restraining him not # only from opening the bunds of 
tho stream or taking now channels therefrom and 
also diverting or otherwise taking the water of the 
stream into a newly excavated channel but against 
the taking of water into any other water course.” h 
It is complained that there has been no allegation, 
much less proof,of the appellant or any other defen¬ 
dants in the suit attempting or threatening to bring 
into existence any other water course and that there¬ 
fore there is no justification for the addition of the 
words "or any other water course* 1 at the end of 
para. 1 of the decree. There is justification for the 
complaint localise no sufficient ground has been 
established for justifying tho addition of these words. 

These words will accordingly be omitted; but it is 
not to be understood that the lights declared by the 
decree and protected by the injunction granUd in 
the decreo as it will stand will enable the defendants 
or any of them to cause prejudice to the rights of 
tho plaintiff ascertained and declared in this litiga¬ 
tion. The appellant has substantially failed and urns; 
pay the cost* of respondent 1. Leave refused. 

C.R.K./K.S. Order accordingly* 
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FULL BENCH 

Leach C. J., Krishnaswami Ayyangar 

and Bell JJ. 

Kannepalli Chinna Venkata Chelamiah 
Sastri — Appellant 

v. 

Meduru Annapoornamma and another — 

Respondents. 

Appeal No. 28 of 1938, Decided on 26th January 
1942, against decree of Sub-Judge, Chicocolo, D/- 
27th September 1937. 

(a) Limitation Act (1908), S. 20—Payment by 
debtor without specification does not constitute 
acknowledgment of liability. 

i Where a payment is made without any specifica¬ 
tion and the debtor does not signify whether ho is 
making the payment of interest as such or of part 
payment of the principal, there is really no admis¬ 
sion on his part that any further sum is still due 
from him, and there is therefore no acknowledgment 
of liability ou his part. Consequently, where on the 
back of a promissory note are written by the maker 
the words “paid Rs. 10," the endorsement cannot bo 
construed as being anything more than a statement 
of the payment. The sum of Rs. 10 may constitute 
all which remains due in respect of the debt evi¬ 
denced by the instrument: (’35) 22 A.I.R. 1935 All. 
946 (F.13.), Approved. [P 353 C 2] 

• (b) Limitation Act (1908), S. 19-Acknow¬ 
ledgment—Test—Words used alone should be 
considered —Words at back of pronote ‘‘paid 

c Rs -.towards this promissory note and 

endorsed the payment hereon" constitute ac¬ 
knowledgment. 


Section 19 applies to an acknowledgment of liab 
lity in writing and in deciding whether the word 
used constitute an acknowledgment, the Court cu 
only have regard to the words used. [P 353 C 2 

An endorsement on the back of a promissory not 
in the words, ‘paid Rs. . . . towards this promissor 
note and endorsed the payment hereon’ constitul 
an acknowledgment of liability within the meanin 
. * *’ lie use ol tbe word “towards" in itse 
implies that more remains to be paid ; in othc 
words, that the payment is made on account of 

l a ^T> r in<o >, U0 , un<ler tho instrument : (’42) 2 

' ,40 > held corre ctly decided ; (’3.’ 
22 A.I.R. lJ3o All. 946 (F.B.) ; ('10) 27 All 
1910 I>. C. 63 and 5 M. II. c. R. 90 , Ex,dr ('21) 

xl n al i«jn 1; T 3 . 9)2C A I R ' >939 Bom. 251 

loaii 7 A 1 qV 1 ? 40 L ’ lh ' 100 11,1,1 <*38) 25 A 1.1 
1938 Rang. 34, Approved, [p 353 C 2 ; P 354 C 1 

Sir A Krishnaswami Ayyar (Advocate-Genera 

and A. L mamaheswaram — for Appellant. 

K. V. Krishnaswami Ayyar and C. llama Ra 

— for Respondent 

ORDER OF REFERENCE l!Y LEACH C I 
AND KUPPUSWAMI AYYAR J 


LEACH C. J In this case the endorsements on 
tho promissory note in suit are relied on to save 
limitation. On 15th February 1931 an endorsement 
was made in these words : “Paid Its. 23 (Rupees 
Twcntythree) towards this promissory note and 
endorsed the payment hereon." On 10th January 
1934 there was an endorsement expressed in the 
tame words in respect of a sum of Its. 350. In (19-11) 
1942 M/45 d; 40 


2 M.L.J. 848, 1 a Bench of this Court (Wadsworth 
and Patanjuli Sastri JJ.) held that an endorsement a 
in the following words, “paid on loth September 
1938, towards this promissory note, Its. 2," could bo 
read as an acknowledgment under S. 19, Limitation 
Act, aud that tho decision of the Privy Council in 

I.L.R. (1940) Lab. 470- was confined merely to 
S. 20 of that Act. The learned advocate for the 
appellant says that this decision is wrong. He points 
out that tho Privy Council in I.L.R. (1940) Lah. 
470- considered and approved the decision of the 
Full Bench of the Allahabad High Court in 58 All. 
261, 5 where the Allahabad High Court considered 
the question of the application of S. 19. Without 
entering upon a discussion of these cases it isobviou 3 
that a substantial question arises, namely, whether 
S. 19, Limitation Act, can be successfully pleaded in 
a suit on a promissory note where there are endorse¬ 
ments of the nature of those made in this case. In 
these circumstances we refer to a Full Bench this / 
question : J 

“ Whether an endorsement on a promissory note 
in these words, 'paid Rs. 350 towards this promis¬ 
sory note and endorsed the payment hereon,’ can 
he read as an acknowledgment of liability within 
tho meaning of S. 19, Limitation Act ?" 

OPINION OF FULL BENCH. 

LEACH C. J.—When the judgment of the Full 
Bench of the Allahabad High Court in 58 All. 261 3 
and the judgment of the Privy Council in I.L.R. 
(1940) Lull. 470- are examined, it is quite clear that 
there is nothing in the judgment of the Judicial 
Committee to throw doubt on the long line of deci¬ 
sions of this Court referred to in (1941)2 M.L.J. 848.1 
Tho case in I. L. R. (1940) Lah. 470- had reference 
to S. 20, Limitation Act, and there is nothing in the 
judgment which can be deemed to be by way of in- q 
terpretation of S. 19 beyond the statement that S. 19 * 
is not to be read as based upon the theory of implied 
promise. Section 19 applies to an acknowledgment 
of liability in writing and in deciding whether the 
words used constitute an acknowledgment, the Court 
can only have regard to tho words used. In the 
course of his judgment in 58 A11.261 3 Suloimon C.J. 
observed : 

“It is equally obvious that where a payment is 
made without any specification and the debtor does 
not signify whether he is making tho payment of 
interest as 6uch or of part payment of the principal,, 
there is really no admission on his part that any 
further sum is still due from him, and there is, 
therefore, no acknowledgment of liability on his 
part.'* 

We arc in full agreement with this statement. If, 
for instance, on the hack of a promissory note are /, 
written by the maker the words 'paid Rs. 10," the 
endorsement cannot be construed as being anything 
more than a statement of the payment. The sum of 
Rs. 10 limy constitute all which remains due in 
respect of i he debt evidenced by the instrument. 
Where however the endorsement is, os it was in tho 
present case, "paid Rs. 350 towards this promissory 
note and endorsed the payment hereon," the |>osi- 
tion is altogether dillerent. The use of tho word 


L (*42) 29 A.I.R. 1942 Mad. 146 : (1941) 2 M.L.J. 
84H, I). Ramayya v. P. Anjayya. 

2. C10, 27 A.I.R. 1940 P. 0 63 : 187 I C *>33 • 
I.L.R. (1940) Kar. PC. 134 : 67 I. A. 160 -Vlk 
( 191°) Lah. 470 (P.C.), Rama Shah v. Lai Chand 

3. (’35) 22 A.I.R. 1935 All. 946 : 159 I C 387 - 

1935 A.L.J 1029 : 58 All. 261 (F.B.), Udaypai 
biiigh V. Lakslmn Chand. 1 
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“towards” in itself implies that more remains to be 
° paid; in other words, that the payment is made on 
account of a larger sum due under the instrument. 
This amounts to an acknowledgment of liability 
within the meaning of S. 19, Limitation Act. 

In the course of the judgment delivered by him 
in (1941) 2 M. L. J. 848* Wadsworth J. referred to 
the line of cases of this Court on the question and 
stated that the judgment in 5 M. H. C. R. 90* pro¬ 
vided an exception. This is not in fact the case. 
There the endorsement consisted of these words 
“Rs. 50 paid,” and the Court pointed out that the 
writing imported a simple payment of Rs. 50 and 
that oral evidence was not admissible to add to its 
meaning. The judgment in that case can only be 
regarded as being in conformity with the judgment 
in 58 All. 261 s and ns we have already indicated the 
judgment in the latter case does not affect the ques¬ 
tion now before the Court. It is interesting to learn 
b that four months after Sulniman C. J. had delivered 
the judgment in 58 All. 261 s ho bad to consider 
whether an endorsement in these words “Having 
paid Rs. 10 towards the amount due on the docu- 


A. I. R, 
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Horwill J. 

In re Ganapathi Sa and others 
Accused — Appellants. 

Criminal Appeals Nos. 367 and 374 of 1941, De¬ 
cided on 12th September 1941, against order of 3rd 
Presidency Magistrate of Court of Presidency Magis¬ 
trates, Egmore, Madras, D/- 26th May 1941. 

(a) Madras City Police Act (3 of 1888 as 
amended by Act 13 of 1929), Ss. 37 (2), 45 and 

— Accused and number of persons found in 
house taken on lease by accused—Betting slips 
and money connected with gaming found — 
Accused shown to have taken bets — Accused 
held guilty under Ss. 37 (2) and 45. 

A number of persons along with the accused were 
found in a house which was taken by the accused t 
on lease. Betting slips and money connected with J 
gaming were found and it was proved that the 
accused took bets : 


ment I have made this endorsement** was an ac- 
knowledgment of liability within S. 19 and the 
learned Chief Justice held that it was. There is no 
essential difference between that endorsement and 
the endorsement which we are now considering. The 
later judgment of Sulaiman C. J. was not reported 
but it is referred to in the judgment delivered by a 
Bench of the Allahabad High Court in I.L.R.(1939) 
All. 200.*» it jg no t necessary to refer in detail to the 
other decisions of this Court on the question. Suffi¬ 
cient reference is made to them by Wadsworth J. in 
his judgment in (1941) 2 M.L.J. 848.* It may, how¬ 
ever, be added that the opinion of this Court is 
shared by the High Courts of Calcutta, Bombay, 
c Lahore and Rangoon: see 48 Cal. 1046, 6 A.I.R. 1939 
Bom. 252,7 A.I.R. 1940 Lah. 1068 and I.L.R.(1937) 
Rang. 421.0 i n fact there does not appear to be any 
decision to the contrary. The learned Advocate- 
General has not been able to refer us to one. We 
consider that the decision in (1941) 2 M.L.J. 848* is 
correct and consequently we answer this reference in 
the affirmative. The costs of this reference will be 
made costs in the appeal. 

C.R.K./G.N. Answer accordingly. 

4. (’70) 5 M. H. C. R. 90, Latchumanan Chetti v, 
Mutha Iburaki Marakayar. 

5. (’39) 26 A. I. R. 1939 All. 177 : 180 I. C. 535 : 
,1. L. R. (1939) All. 200 : 1938 A. L. J. 1233, Isri 

Prasad v. Chandrabhan Prasad. 

6 . (’21) 8 A. I. R. 1921 Cal. 331 : 64 I. C. 988 : 48 
Cal. 1040 : 33 C. L. J. 433 : 26 C.W.N. 213, l'ra- 

d sanna Kumar v. Niranjan Rny. 

7. (’39) 20 A. I. R. 1939 Bom. 252 : 182 I. C. 965 : 
41 Bom.L.R. 455, Tayarali Mahomedali v. Garabad 
8adu. 

8. (’40) 27 A.I.R. 1940 Lah. 100 : 189 I.C. 261: 42 
P.L.R. 103, Bur Sing v. Sikri Brothers. 

9. (’38) 25 A. I. R. 1938 Rang. 84 : 175 I. C. 550 : 
1937 R. L. R. 421, Kasiviswanathan Chettiar v. 
L. Lakshmanan Chettiar. 

Limitation Act — 

(a) (’42) Clhtaley, S. 19, N. 5 I't. 3. 

(’38) Rustoinji, S. 19, Pago 317 Pt. 4. 

(b) (’42) Chitaley, S. 19, N. 5 Pts. 2 and 1. 

(’38) Rustoinji, S. 19 Page 318 Pts. 1 and 2. 


Ueld that the taking of bets by the accused and 
the statutory evidence under S. 43 was sufficient to 
establish the guilt of the accused under Ss. 37 (2) 
an <l 45. [P 355 C 2] 

(b) Madras City Police Act (3 of 1888 as 
amended by Act 13 of 1929), Ss. 37 and 45 _ 
Betting organisation conducted by accused 1 
having no particular abode—Accused 1 employ¬ 
ing agents to offer and accept bets — On night 
of raid accused 1 and 5 with others found in 
house assisting accused 1 in making calcula¬ 
tions with regard to bets laid on recent horse 
race — House taken on lease by accused 5 — 
Accused 5 shown to have taken bets—Accused 1 
held guilty not of running common gaming 
house but under S. 37 (3) read with S. 109, 
Penal Code—Calculators held could not be said 
to assist accused 1 or 5 in running common 
gaming house and hence committed no offence. 

The betting organisation which was conducted by 
accused 1 had no fixed abode. Accused 1 employed 
a number of agents to offer and accept bets with 
regard to horso races. Each agent had a particular 
area within which lie operated and brought the 
money—or a portion of it—and the betting slips to 
accused 1, who made himself responsible for tbo 
payment of the winners. Ho paid to the agents who 
accepted the bets from the winners the money to bo 
handed over to them. On the night of the raid thoy 
had gathered together along with accused 5 in a 
house so that the agents could bring to accused 1 
the money that they had taken and the betting slips; . 
and a number of other persons had also gathered 
there to assist the agents and accused 1 in calculating 
what money had to be paid to what punter ns a 
result of a race which had been run only n few 
hours before. The house was tnken by accused 5 on 
lease and ho was also shown to have taken bets. 
The betting organisation which was conducted by 
nccused 1 had no fixed abode. There was no evidence 
to show whether or no the punters knew of the 
existence of accused 1. The punters dealt with the 
agents as principals : 

Held that calculations or payments of winnings to 
the agents could not be regarded as part of betting. 
Nor could payment by tbo agents to nccused 1 bo 
regarded as part of tlio betting itself. Accused 1 
therefore could not bo said to be keeping a common 
gaming house and such persons ns were calculators 
were in the house to assist accused 1 and not nccused 5 
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and hence the calculators could not be said to be 
a assisting the conducting of a common gaming house. 
If it had been proved that accused 1 had been 
keeping a common gaming house either at the house 
raided or at any other place, known or unknown, 
then the persons who were there making calcula¬ 
tions would have been guilty of assisting accused 1 
in conducting the business of that common gaining 
house. Nor could the calculators be said to be assis¬ 
ting accused 5 in conducting a common gaming 
house for it was no part of the purpose of a common 
gaming house to lease it to others for the purpose of 
conducting their business of organising betting, the 
purpose of a common gaming house being to afford 
a place where members of the public could como 
and lay bets with some persons who resorted there. 
The persons who worked in the house on the night 
of the raid were not betting with accused 5; nor 
wero they assisting him in any way. They were 
k there solely for the purposes of accused 1. The cal¬ 
culators therefore could not be said to have been 
assisting cither accused 1 or accused 5 in the con¬ 
ducting of a common gaming house and therefore 
were not guilty of any offence: [P 356 C 1] 

Held further that accused 1 abetted all the 
betting of his agents who were expected to make 
bets with members of the public and bring the 
money and the betting slips to him and therefore 
accused 1 was guilty under S. 37 (3), read with 
S. 109, Penal Code. [P 356 C 2] 

(c) Madras City Police Act (3 of 1888 as 
amended by Act 13 of 1929), Ss. 37 (2) and (3) 
and 45—Accused convicted under Ss. 37 (2) and 
45 — He need not be further convicted under 
S. 37 (3). 

Where the accused is found guilty and convicted 
c under Ss. 37 (2) and 45 be need not be further con¬ 
victed under S. 37 (3). [P 356 C 1] 

(d) Criminal trial—Summons case—Accused 
can be convicted of offence not specified in 
charge sheet laid by police provided he is not 
prejudiced by omission of charge. 

In a summons case, it is not illegal to convict an 
accused of an oficncc not specified in the charge 
sheet laid by the police, provided of course the 
accused is not prejudiced by the consideration of 
some charge of which he knew nothing until the 
Magistrate came to write his judgment. (P356C1.2] 

(e) Madras City Police Act (3 of 1888 as 
ar ™; ndcd b y Act 13 of 1929), Ss. 37 (3) and 47 
—Money in accused’s possession obtained as 
result of offences committed under S. 37(3) can 
be confiscated. 

^ The money in the possession of an accused which 
was obtained as a result of offences committed under 
S. 37 (3) cun bo confiscated. (p 353 c 2] 

A\ S. Jayarama Ayyar for V. T. Rajigaswami 
Ayyangar, K. Itama$wami Ayyangar and 
N. Krishnamurthi — for Appellants. 

C. D. Venhataraman for the Crown Prozccutor 

— for the Crown. 

JUDGMENT. — At a mid conducted by p. W. 1 
at 9-40 p. 111 . on 29th July 1939 at No. 33 Mint 
Street, on a warrant issued by the Assistant Com¬ 
missioner, North Range, on information furnished 
that this house was being used as a common gaming 
house, twenty persons wero found therein sitting ut 
a table with paper and pencil and boards and betting 
slips before them, making calculations with regard 
to hots laid on a race that had been run that day at 
Calcutta; and before the accused was found a bag of 
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money containing Bs. 1290-13-8. The betting slips 
were for a 6 um of money exceeding Its. 5000. Two c 
persons numbered as accused 2 and 10 were not 
tried because they could not be found. Accused 19 
and 20 were acquitted. The remaining 16 persons, 
who are the appellants here, were all convicted. 
Accused 1 and 5 were found guilty under Ss. 37 (2) 
and 45, Madras City Police Act, and others under 
S. 45 of the same Act. 

No. 33 Mint Street having been searched on a 
warrant properly issued under S. 42, Madras City 
Police Act, the finding of the betting slips and money 
obviously connected with gaining is itself evidence 
under S. 43 of the Act that that house was used as 
a common gaming house ami thut the persons found 
therein, the appellants and others were there present 
for the purpose of gaming. There is evidence that 
accused 5 had taken on lease the upstairs of that 
house—where all the appellants were found—from 
accused 19 and 20, who were acquitted. P. W. 2, one f 
of those present, who was taken as an approver, de¬ 
posed that accused 5 takes bets. P. W. 2’s oral evi¬ 
dence and the statutory evidence under S. 43 was 
sufficient to establish the guilt of accused 5 under 
S. 37 ( 2 ) andS. 45, which are the two sections under 
which he has been convicted. So far as he is con¬ 
cerned, therefore, this appeal must be dismissed. 

The really important question in this case iis 
whether the other appellants were guilty under 
S. 45 of assisting in conducting the business of a 
common gaming house. The evidence of P. W. 2 
discloses that accused 1 used to receive bets from 
punters of over Rs. 500; but he does not say that 
accused 1 received these bets in No. 33 Mint Street. 

He lived in the adjoining house, No. 32 Mint Street, 
and so it is quite probable that he received the bets 
there. P. \V. 2 deposes that the top of No. 33 was 
not used permanently for any purpose by accused 1 . g 
He said that accused 1 is the organizer of what is 
known os the “New Sports Club 1 ’ and P. W. 2 claims 
to be the manager of that club. From P. W. 2’s 
evidence it is evident that that club bus no fixed 
abode and is a mere organization. Accused 1 employs 
a number of agents—some of whom are appellants 
in this case—to go into the highways and by-ways 
to oiler and accept bets with regard to races that aro 
taking place in various parts of India. Each a-ent 
lias a particular area within which he operates. Ho 
brings the money, or a jiortion of it, and the betting 
Mips to accused 1, who makes himself responsible 
lor the payment of the winners. He pays to the 
agents who accepted the bets from the winners the 
money to bo handed over to them. On the night in 
question they had gathered together in the upper 
room of No. 33 Mint Street, so that the agents could 
bring to accused 1 the money that they had taken /, 
and the betting slips; and a number of other persons 
had also gathered there to assist the agents and ac- i 
cased 1 in calculating what money had to be paid to 
what punter as a result of a race which had been 
run only a few hours before. 

Two questions arise from this evidence. One is 
whether accused 1 can be considered to have been 
running a common gaming house, and the other is 
whether the other accused can be found guilty of 
assisting in the conducting of this common gamin- 
liousc cither by accused 5 or by accused 1 . There is 
no evidence to show whether or no the punters knew 
of the existence of accused 1 or whether they dealt 
with the agents as agents of either accused 1 or 
some undisclosed principal or looked upon them as 
principals. The view most favourable to the various 
accused is that the punters were dealing with the 
agents as principals. As I have pointed out above, 
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the agents, after they have accepted money from 
punters, bring it to accused 1 together with the slips, 
and after the race has been run and calculations 
made, accused 1 gives the winnings to the agent 
responsible for payment to the punter. It is conceded 
that calculations are not part of the betting nor are 
payments of winnings to the agents. The learned 
Crown Prosecutor argues, however, that the payment 
by the agents to accused 1 is part of the betting it¬ 
self. I do not see how that can be the case. The 
contract of betting is between the punter and the 
agent, and the receipt of the money by the agent, 
whether he holds himself out to be the agent or not, 
is for the purpose of the contract a receipt by the 
principal himself. Whether the agent takes that 
money and gives it to the principal or whether he 
keeps it himself cannot in any way affect the con¬ 
tract, and the carrying of that money to the principal 
can form no part of the contract itself. That being 
so, the receipt of the money by accused 1 in the upper 
room of No. 33 Mint Street was not a part of the 
betting itself. Accused 1 was not, in the words of the 
definition of a “common gaming house" keeping or 
using or permitting to be kept or used a place for the 
purpose of gaming on a horse race. Accused 1 was 
not therefore keeping a common gaming house. 

Such appellants as were merely calculators were 
in that house for the purpose of assisting accused 1 
and not accused 5. If it had been proved that ac¬ 
cused 1 had been keeping a common gaming house 
either at No. 33 Mint Streot or at any other place, 
known or unknown, then the persons who were there 
making calculations would have been guilty of assist¬ 
ing accused 1 in conducting the business of that 
common gaming house; but since accused 1 was not 
keeping or using or permitting to bo kept or used 
any place for the purpose of gaming on a horserace, 
these persons could not have been assisting accused 1 
in opening, keeping or using or permitting to be 
opened, kept or used a common gaming house. It is 
however argued that even though that may be so, 
they wore assisting accused 5 in conducting a common 
gaming house. That however cannot be the case; 
for it is no part of the purpose of a common gaming 
house to lease it to others for the purpose of con¬ 
ducting their business of organizing betting. The 
purpose of a common gaming house is to afford a 
place where members of the public can come and lay 
bets with some persons who resort there. The per¬ 
sons who worked there that night were not betting 
with accused 5; nor were they assisting him in anv 
way. Thoy were there solely for the purposes of ac¬ 
cusal 1. The calculators cannot therefore bo 6aid to 
have been assisting either accused 1 or accused 5 in 
tho conducting of a common gaming house. It fol¬ 
lows that the appellants other than accusal 5 are 
not guilty of tho offence for which they have been 
convicted. 

There is definite evidenco in the deposition of 
P. W. 2 that accusal 14 was one of the agents of 
accusal 1 and that he had brought some betting 
Blips to accused 1 that day in connection with tho 
race that had just been run. It is clear therefore 
that accused 14 had been betting either on that day 
or a day or two before. Ho was therefore guilty 
under S. 37 (3) of betting on a borso race. There is 
similar evidence against accused 5; but as his convic¬ 
tion under 8s. 37 (2) and 45 of tho Act has l*en 
upheld, there is no need to convict him further under 
S. 37 (3). The learned counsel for accused 14 con¬ 
tends that as he was not specifically charged with 
tho offenco of betting outside No. 33 Mint Street 
he ought not to be convicted of it. This is however a 
Bummona caso and it is not illegal to convict an 


accnsed of an offence not specified in the charge 
sheet laid by the police, provided of course the ac J ® 
cused is not prejudiced by the consideration of some 
charge of which he knew nothing until the Magisd 
trato came to write his judgment. Iu view of tho* 
nature of the information laid by the police and the 
evidence in the case, I do not think that accused 14 
has been prejudiced by his atteution not having been 
drawn specifically to the possibility of his being 
convicted of betting before he came to No. 33 Mint 
Street. The conviction of accused 14 under S. 45 of 
the Act is therefore set aside and he is convicted 
instead under S. 37 (8). The sentence ofRs. 75 6ne, 
which is not an excessive punishment for an offence 
under S. 37 (3), will stand. 


Accused 1 abetted all the betting of his agents,, 
and it is clear that these agents were expected to 
make bets with members of the public and bring the 
money and the betting slips to him. I have no doubt 
therefore that he is guilty under S. 37 (3), read with 
S. 109, Penal Code. His sentence, as an abetter, will 
be reduced to Rs. 75, the sentence awarded to ac¬ 
cused 14, a principal. The sentence of imprisonment 
is set aside. The convictions and sentences of the 
other appellants are set aside and tho fines, if paid, 
ordered to be refundal. The order as to the con¬ 
fiscation of tho money in tho hands of accused 1 
will stand, because it is quite clear that all the 
money in his possession that day was money that he 
had obtainal as the result of offences committed 
under S. 37 (3) of the Act. 



C.R.K./G.N. Order accordingly . 


Cr. P. C. — 

(d) (’41) Chitnley, S. 246. N. 1. 

(’41) Mitrn, Page 875, N. 795. 

_ * 
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Lakshmana Rao J. 

Public Prosecutor — Appellant 

V. 

Karuppana Kone and others — 

Respondents. 

Criminal Appeal No. 782 of 1940,Docidod on 23rd 
January 1941, against acquittal of Joint Magistrate, 
Ramnad, in Cr. A. No. 58 of 1940. 

Criminal P. C. (1898), S. 422 — Appeal from 
conviction allowed without notice to officer 
appointed by Provincial Government. 

Whoro an appeal from conviction is ullowod tho j % 
samo day without notice to tho officer appointed by 
the Provincial Government under 8. 422, the ap¬ 
pellate order of acquittal cannot be sustninal. 

[P 356 C 2] 

A. S. Sivalaminathan — for Appellant. 

P. Sivaramakrishnatjya — for Respondents. 

JUDGMENT. — This is an appeal by tho Pro¬ 
vincial Government against an appellate order of 
acquittal. The respondents were convicted of offences 
under S. 147 and 8s. 323 and 379 read with S. 149, 
Penal Code, and an appeal was filed by them on 
12th July 1940. The appeal was allowed the same 
day without notice to the officer appointed by the 
Provincial Government under S. 422, Criminal P. C., 
aud the appellate order of acquittal cannot bo sus¬ 
tained. It is accordingly sot aside and the appeal is 
remanded to the District Magistrate of Ramnad for 
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disposal according to law by him or such other 
D Magistrate as he may direct. 

O.R.K /K.S. Case remanded. 

Cr. P. C. — 

(’41) Chitaley S. 422, N. 5. 

(’41) Mitra, Pages 1334 and 1335, N. 1137. 

A. I. R. (29) 1942 Madras 357 (1) 

Venkataramana Rao and IIouwill JJ. 

Rarnaswami XJdayar and others 

v. 

Sevu Rama Am Ramanathan Chettiar. 
Civil Misc. Pctn. No. 879 of 1941, Decided on 
1st May 1941, for leave to appeal to His Majesty 
in Council against order and judgment in C. M. P. 
. Nos. 5641 and 5029 of 1940, D/- 22nd October 1940. 

Civil P. C. (1908), S 109 (a)—“Order passed 
on appeal"—Application to excuse delay for 
filing application for re-hearing appeal by 
deducting time taken in other proceedings dis¬ 
missed—No leave to be granted. 

An application to excuse delay by deducting the 
time taken in other proceedings in computing the 
time for tho application for re-hearing of an appeal 
was dismissed and consequently no order was passed 
on the application for re-hearing tho appeal : 

Held that the orders in question were not orders 
passed on appeal within the meaning of S. 1U9 (a) 
and hence no leave could be granted. (P 357 C 1] 

N. Sivaramakrishna Ayycr —for Petitioners. 

K. S. Ilamabhadra Ayycr —for Respondent. 
ORDER. — This is an application for leave to 
t appeal to His Majesty in Council against the orders 
passed on two applications, namely, C.M.P. No. 5611 
of 1940 (S. R. No. 29098 of 1910) and C. M. P. 
No. 5629 of 1910. C. M. P. No. 5629 of 1910 was an 
application to excuse the delay by deducting the time 
taken in C. M. A. Nos. 643 and 644 of 1938* on the 
filo of the High Court in computing the time for the 
application for re-hearing of A. S. No. 99 of 1936 on 
tho file of tho High Court. C. M. P. No. 5641 was 
an application to set aside the ex parte decree passed 
in tho appeal against the applicants and for re-heur- 
ing the said appeal. On application No. 5629 of 1910 
we passed the following order. "We see no reason to 
interfere. Dismissed.*' By reason of this order we 
thought it unnecessary to pass any orders on C.M.P. 
No. 5641 of 1910. Mr. Sivaramakrishna Ayyar 1ms 
contended that ho was entitled to make tho present 
application for leave to appeal to the Privy Council 
(l under Ss. 109 and 110, Civil P. C., on the ground 
that he was entitled as a matter of right to appeal 
under Cls. (a) and (b) of S. 109. We arc clearly of 
opinion that the orders in question were not orders 
passed on appeal within tho meaning of S. 109 (a) 
and it is not shown how they fell under S. 109 (b). 
Tho only clause on which tho applicant can seek to 
rely in sup|»ort of his application is S. 109 (c) and 
we arc definitely of tho opinion that this is not a lit 
case in which wc could grant our certificate for leave 
to appeal to the Pri\y Council. The application is 
dismissed with costs. 

C.R.K./K.S. Application dismissed, 

• Reported in (’ll) 28 AIR, 1941Mad. 373. 

C, p. c._ 

('40) Chitaley, S. 109 N. 5. 

('ll) Mulla »S. 109 P. 389 Note, ‘ Decree or final 
order passed on appeal.' 
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Horwill J. 

In re S. N. Vittal alias Sankar Valve - 
kar and others — Appellants. 

Criminal Appeals Nos. 554 and 671 of 1941, De¬ 
cided on 15th January 1942, against sentences passed 
by Chief Presidency Magistrate, Egmore, Madras, in 
C. C. No. 1999 of 1941. 

(a) Madras City Police Act (3 of 1888 as 
amended by Act 13 of 1929), S. 37 (3)—Agents 
of belting business found to have received bets 
on horse races which were being or had been 
held at time of raid of common gaming house 
are guilty under S. 37 (3) notwithstanding that 
they were not present there at time of raid. 

Agents of the betting business who are found to 
have actually been receiving bets in connexion with * 
horse race3 that were being held or had been held 3 
at about the time when the raid on the common 
gaming house m which the business was conducted 
was made, are guilty under S.37(3) notwithstanding 
the fact that they were not present in the house 
when the raid was made. (P 358 C 2] 

(b) Madras City Police Act (3 of 1888 as 
amended by Act 13 of 1929), S. 3 — Keeping of 
betting slips on horse races in house makes it 
common gaming house — Fact that at time of 
raid no betting was actually going on does not 
in itself show lhat house is not common gaming 
house. 

The first part of definition of a common gaming 
house in S. 3 also applies to horse racing and there¬ 
fore the keeping of betting slips on horse races in 
a house for the owner's profit makes that house a 
common gaming house. If an agent merely brings * 
his betting slips into a house in order that calcula¬ 
tions may be made and he then takes them away 
again, it could hardly be said that the betting slips 
were kept in the house; but when slips are taken 
and placed in an almirah—not for immediate use, 
but for future use,—then it is clear that they are 
kept there and the house could be presumed to be a 
common gaining house under S. 43 of the Act. Tho 
fact that at the time when the raid was madi# there 
was no betting actually going on, does not show in 
itself that the house was not a common gaining 
house. (p 350 C 1, 2] 

(c) Madras Cily Police Act (3 of 1888 as 

amended by Act 13 of 1929), S. 37 (2) and (3) 
and Ss. 45 and 46 — Persons found calculating 
in common gaming house are not guilty of an\ 
offence. ^ 

Calculating is not a necessary ingredient of the 
work of a common gaming house, so that when it is 
shown that the persons found in a common gaming 
house were there not for the pur|>osc of gaming or 
betting but for the simple purpose of making calcu¬ 
lations or being paid what was duo to them or their 
clients, the statutory evidence under S. 43 is rebutted 
and the persons would not bo guilty of any offence. 

(P 359 C 2] 

(d) Madras City Police Act (3 of 1888 as 

amended by Act 13 of 1929), Ss. 37 (3) and 46_ 

Persons in common gaming house connected 
with actual betting in some way or other are 
guilty under Ss. 37 (3) and 46. 

Persons in a common gaming house found to have 
been connected with actual betting in some way or 
other us agents or by taking up betting slips from 
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others would be guilty both under S. 37 (3) and 
s - 46. [P 360 C 1] 

(e) Madras City Police Act (3 of 1888 as 
amended by Act 13 of 1929), Ss. 45 and 37 (2) 
and (3) — Lessee of common gaming house 
organising and conducting betting on horse 
races is guilty under S. 45—If betting was done 
outside house by agents he would not be guilty 
under S. 37 (2) but under S. 37 (3) read with 
S. 109, Penal Code. 

The lessee of a house used as a common gaming 
house who organises and conducts betting on horse 
races therein would be guilty under S. 45 of keeping 
and using a common gaming house. If, however, no 
betting on horse races took place within the house, 
but was done entirely outside by the agents, ho 
f would not be guilty under S. 37 (2), but under S. 37 
^ (3) read with S. 109, Penal Code. [P 360 C 1] 

(f) Madras City Police Act (3 of 1888), S.45_ 

Accused 2 owning betting club used as common 
gaming house and formerly managing business 
— Subsequently his brother-in-law accused 1 
organising and conducting business and ac¬ 
cused 2 paying visits from time to time — At 
time of raid accused 2 found in house discussing 
with his agent about some payment—Accused 2 
held properly convicted under S. 45. 

The betting club used as common gaming house 
was owned by accused 1, who was originally entirely 
managing the business himself but at the time when 
the raid was mado the club was organised and con¬ 
ducted by his brother-in-law accused 1. Accused 2 
paid visits to the house from time to time. At the 
[ time of the raid, accused 2 was found in the common 
gaming house discussing with his agent about some 
c payment : 

Held that accused 2 wag still connected with and 
conducting the business in conjunction with nccuscd 1 
and was at least as much connected with the orga¬ 
nisation ns accused 1, although the details of tho 
business may have been loft to accused 1. Accused 2 
was therefore properly convicted under S. 15. 

CP 360 C 2) 

K - S. Jayarama Ayyar, B. T. Sundararajan 
(md A. S. Vecraraghavan — for Appellants. 

The Crown Prosecutor — for the Crown. 

JUDGMENT. — For a very long time the 
Assistant Commissioner of Police, Southern Range, 
Madras hnd been watching the activities of accused f 
and 2 in connexion with wlmt was known as tho 
Aryan Sports Club; nnd when he thought he had 
received sufficient information about tho doings of 
d these accused nnd their organisation ho arranged 
tuat a number of polico officers should join with 
him and raid the present premises of that organisa¬ 
tion in No. 7, Second Street, Ibrahim Sait Colony, 
Egmoro. Constables who had been stationed at that 
house from the early morning had seen numbers 
of people coming and going. When tho first police 
party forcibly entered the house, they met with 
6ome resistance, and persons inside attempted to get 
away by forcing themselves past the polico officers. 
Two persons, accused 2 and another who was acquitted 
in the lower Court, succeeded in escaping; but with 
the assistance of other police officers all those found 
inside the house were rounded up and charge-sheeted 
Ik? fore tho Presidency Magistrate. During tho courso 
of tho search the polico found largo quantities of 
materials used in connexion with betting on horse 
racing, a long list being given in the evidence of 
I. W. 1, amounting to about 150 articles or groups 
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« A CCUSed 1 and 2 ' vere ch "ge<l under 

b. 37 (2) and S. 45, Madras City Police Act, as being 
the persons who owned or occupied the house and 
used it for the purpose of betting on horse races. AU 
the other accused were charged under S. 37 (3) with 
being found gaming on horse races and under S. 46 
with gaming or being present for tho purpose of 
gaming in a common gaming house. Accused 1 and 2 
were sentenced to two months’ rigorous imprisonment 
each, while the other appellants were sentenced to 
fines of Rs. 100 or Rs. 150 each. Some other persons 
wcie charged as being connected with this association 
for the purpose of gaming, but they were acquitted 
on the ground that they were not present on the day 
on which the raid was made. It is not quite clear 
why they were acquitted. If, ns the Magistrate held, 
they were agents of this business and had actually 
been receiving bets in connexion with the races that 
were being held or had been held at about the time 

? U , ,ade ’ ! bey wero 6 uil ‘y under 

b. 37(3) notwithstanding the fact that they were 

not present in the house when the raid was mado. 

All the convicted persons have appealed. 

The police have examined a number of witnesses 
many of whom were police officers who took part in 
the raid on that day. Other persons wero taken as 
approvers, persons who admitted having had some¬ 
thing to do with that organization and who speak to 
what had been going on in that house and to tho 
parts played by the various accused in that organi¬ 
zation. Some witnesses wero examined to show that 
accused 2 was present in tho house on that day. 
Some saw him there; others speak to tho manner in 
which he escaped from the house and very hastily 
engaged a taxi to take him to Renigunta, where ho 
succeeded in catching tho train to Poona. Accused 2 
pet up a plea of alibi and much of the discussion in 
the lower Court related to that plea. He examined a Q 
number of persons of status of Poona, who supported 
his plea of alibi; but Mr. Jayarama Iyer has very 
nghtlv not attempted to support this plea of this 
accused because the evidence against him on this 
point is overwhelming. The Assistant Commissioner 
and others saw* him in tho house; some others sow 
him outside the house; and the driver of tho taxi 
which took him to Renigunta and others speak to 
his negotiations for the hire of the taxi for that pur¬ 
pose. That the taxi was used on the day when tho 
raid was mado is proved beyond all doubt by tho 
production of petrol receipts for that day, showing 
that a largo quantity of petrol was purchased. So 
accused 2, like the other accused, has to accept tho 
position that he was present at tho time of tho raid; 
and therefore tho only question in regard to him, as 
to the other accused, is whether thev committed 
offences punishable under Ss. 37, 45 and 4G, Madras h 
City Police Act. 

One of the important questions that arises in this 
cose is whethor this houso No. 7, Second Street, 
Ibrahim Sait Colony, Egmoro, was a common gam¬ 
ing house within tho meaning of the definition of 
that expression in S. 3 of the Act. The evidence let 
in by the prosecution shows that tho organisation 
did its work principally outside the building. A num- 
ber of agents were employed by either accused 1 or 
accused 2 or by both who accepted bets all over the 
City of Madras and elsewhere and brought to this 
house 1 lotting slips after tho betting contracts wero 
completed. There—and also in other houses — cal¬ 
culations were mado after the races had been run 
and it was ascertained whnt amounts were due to 
various punters who had had dealings with tho 
agents. The agents were then paid the sums duo on 
the winning horses and they took the money away 
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and distributed it to their clients outside. P. W. 3 
has deposed that a number of accused, when told to 
pick up the slips with which they were connected, 
ickcd up the various betting slips from out of the 
undies that lay on the floor in that house. P.W. 16 
pointed out a number of persons who he said were 
agents of this organisation, and P. W. 3 gave a list 
of the accused engaged in calculating the winnings 
due to the punters and to the agents on their behalf. 
It therefore seems probable that at the time when 
the raid was made there was no betting actually 
going on; but that does not show in itself that this 
house was not a common gaming house. For example, 
P. W. 3, although his evidence is rather hare of 
detail, deposes that he betted with accused 1 and 2, 
though his principal business seems to have been to 
act as an agent for the organisation to deal with 
punters outside. 

It will bo noticed that the definition of a common 
& gaming house falls into two parts, the second of 
which is included in brackets, because it was added 
to the definition of a common gaming house in 1936. 
Prior to 1929, betting on horse races was not an 
offence at all; but in that year a definition of “gain¬ 
ing’* was added to the Act, so as to include wagering 
or hotting on a horse race. At that time, however, 
no change was made in the definition of a common 
gaming house; and it is argued by Mr. Juyarama 
Iyer that the definition of a common gaining house, 
until it was extended in 1936,did not include a place 
in which betting slips were kept or used; and that 
the only offence punishable before 1936 in connexion 
with horse racing was betting on horse races, punish¬ 
able under S. 37 (2) and (3) of the Act. I find, how¬ 
ever, that Cornish J. in 58 Mad. 867, 1 which was a 
cose decided in 1934, before the definition of a com¬ 
mon gaming house was extended, took it for granted 
that a house in which betting slips were found was 
a common gaming house within the then definition 
of that expression in S. 3; for he proceeded to apply 
S.43 to the facts of that case and found that beeuuse 
betting slips were found in the house, there was evi¬ 
dence that the house was being used as a common 
gaining house. Even if the matter wore res Integra , 
I would bo of the same opinion; for by the definition 
then existing of “gaming,’* betting slips would be 
instruments of gaming and a common gaming house 
then included any room or place in which instru¬ 
ments of gaining were kept or used for the profit of 
the person owning or occupying or using or keeping 
it. So that if a person used a house for keeping bet¬ 
ting slips for his profit, then the building in which 
he was operating would come under the definition of 
a common gaming house. Mr. Jayarama Iyer argues 
that sinco the part which was added to the definition 
in 19.deals exclusively with horse racing, it is an 
indication that tho Legislature did not intend that 
the first part, which was in existence before 1936, 
should be applied to horse racing; but the learned 
Crown Prosecutor has pointed out that the portion 
added was necessary, even though a house in which 
betting slips were kept was a common gaming house; 
for under the definition of a common gaming house 
as it stood before 1936, a house in which mere 
betting on horses took place would not ho a common 
gaining house, as it was then a necessary function 
of a common gaming house that instruments of 
gaining should bo kept there. I therefore, hold that 
the first part of the definition of a common gaming 
house also applies to horse racing and that therefore 

2. (’35) 22 A.I.H. 1935 Mad. 98 : 154 I. C. 741: 36 
Cr. L. J. 566: 58 Mad. 867: 08 M. L. J. 348, In re 
Subbier. 


the keeping of betting slips in a house for the owner’s! 
profit makes that house a common gaming house. | * 

The evidence discloses that while a search was 
being made, betting slips were found in an almirah 
inside the house and these were not then being used 
as a basis for calculations. If an agent merely brings 
his betting slips into a house in order that calcula¬ 
tions may bo made and he then takes them away 
again, it could hardly be said that the betting slips 
were kept in the house; but when slips are taken 
and placed in an almirah—not for immediate use, 
but for future use—then it is clear that they are kept 
there. If those betting slips were kept there, then 
the house could be presumed to be a common gaming 
house ; for under S. 43 of the Act the fact that these 
things were found there would be evidence that the 
house was used as a common gaining house. More¬ 
over, even though the prosecution evidence shows 
that the principal business of that duy was the 
calculation of winnings and the distribution of money / 
to the agents, it is not at all certain that betting 
never took place there. The betting slips that were 
found on the floor were all initialled, whereas the 
slips kept in the almirah were not, unless at the end 
of the adding up of the amounts of the various slips, 
the letters ‘O.K.* are the initials of an agent, which 
there is no reason to think was the case. In either 
view of the matter, therefore, whether because of 
the definition of a common gaming house and the 
presumption, if it may be so called, arising under 
S. 43 of the Act or whether because of the evidence 
of P. W. 3, this house, No. 7 Second Street, Ibrahim 
Sait Colony, Eginore, was a common gaining house. 

It does not however follow that because this was 
common gaming house, all the persons engaged 
therein would be guilty under S. 37 (2) or S. 37 (3) 
of the Act, or under Ss. 45 and 46. Although their 
mere presence in the house is evidence of their being 0 
there for that purpose under S. 43 of the Act, the 
definite evidence let in by the persons who admitted 
having connections with this organisation that at 
tho time of the raid the persons who were there were 
not there for the purpose of gaming or betting but 
for the simple purpose of making calculations or 
being paid what was due to them or their clients, 
rebuts the statutory evidence. In Criminal Appeal 
Nos. 367 and 374 of 1941,- I held that calculators 
were not guilty of any offence. The facts of that case 
are different from the present case, in that hero 
there is a common gaming house used as the head¬ 
quarters of the organization. Hut although calculat¬ 
ing is an essential part of the organization of the 
Aryan Sports Club, it is not a necessary ingredient 
of the work of a common gaming house. So that 
even in this case persons who were merely calculat¬ 
ing were not, I think, guilty of any offence. This h 
would mean that accused 6, 12, 13, 15, 19, 20, 22 
and 23 should have been acquitted. Accused 22 has 
another just ground for appeal ; and that is, that ho 
was a gardener of the house and not likely therefore 
to have been in the house for tho purpose of betting 
or having anything to do with betting transactions 
other than that on which he apjn ars to have been 
engaged, namely, that of calculation. Their appeal 
is therefore allowed and their convictions and sen¬ 
tences set aside. The lines that they have paid 
should be refunded to them. 

The remaining accused were found to have been 
connected with actual betting in some way or other 
presumably as agents. Some of them ’have been 
definitely pointed out by witnesses us being agents, 

2. Rented in (’42) 29 A.I.U. 1942 Mad. 354, In ro 
Ganupathi Sa. 
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while others proved their complicity by taking up 
betting slips from those on the floor in answer to the 
direction of the police to them to pick up the slips 
with which they were connected. These accused were 
therefore properly convicted both under S. 37 (3) and 
under S. 46. The sentences are very inadequate. 
The evidence shows that huge profits were made 
from these betting transactions, several thousand of 
rupees as profits being made on each race. It is a 
well-known fact that agents have many other means, 
too, of making a profit out of the man in the street 
"with whom they are dealing. A fine of Rs. 100 or 
Its. 150 is therefore not deterrent at all ; these 
accused should have been sent to jail. As I have had 
frequent occasion to observe, crime is indeed a very 
profitable business in Madras, except for the very 


poor. 



c 


If, as I have found, the house that was raided was 
a common gaming house, then there can be no doubt 
at all that accused 1 was guilty under S. 45 of 
keeping and using a common gaming house. He has 
been proved to have been the lessee of the house ; 
and the evidence very definitely shows it is he who, 
for the most part, now organizes and conducts this 
club. If, however, no betting on horse races took 
place within the. house, but was done entirely out¬ 
side by the agents, lie would not be guilty under 
S. 37 (2), but under S. 37 (3) read with 'S. 109, 
Penal Code. As, however, I have held that betting 
did take place in the house he was rightly convicted 
under S. 37 (2) of the Act. In any event, whether 
he was properly convicted under S. 37 (2) or not, it 
is certain that the sentence of two months' rigorous 
imprisonment is not excessive. The evidence against 
the second accused is certainly not as strong as 
against accused 1 ; and a very strong plea has been 
made on his behalf. The evidence shows that at the 
inception it was accused 2 who was running this 
Aryan Sports Club. Roth he and accused 1, who is 
his young brother-in-law seem to have come to 
Madras for the express purpose of running this 
organization, for it is certainly strange that a young 
man of Poona, like accused 1, should come to a 
College in Madras for thepurposcof study. However, 
P. W. 16 who was a former agent of the Club, while 
saying that the club is owned by accused 2, says 
that: In 1939 he was conducting the business and not 
now. Accused 2 comes and stays with accused 1 ; 
but he did not do anything connected with the 
business." 


P. W. 13 says that he was a punter and had had 
dealings with accused 25, who was an agent of the 
Aryan Sports Club. Ho deposes that as ho was not 
quite certain about the good faith of this institution, 
.d accused 25 offered to take him there, and he did so. 
Roth accused 1 and 2 told him that he might safely 
lay bets and that there was no difficulty about 
money. Tho evidence shows that at the timo of the 
raid accused 2 was discussing with this very agent, 
viz., accused 25 about some payment. Mr. Jayarama 
Iyer contends that it has not been said that the 
payment related to a payment due on a horse race. 
That is true, but the house was full of agents who 
had come to discuss payments of money ; and it is 
most unlikely that accused 25 and accused 2 were 
then sitting there discussing a payment unconnected 
with the purpose for which so many persons had 
gathered there. It is also improbable that accused 2 
would leave Poona during Christmas and sj>cnd the 
whole of it in Madras with his.brother-in-law on a 
friendly visit. The fact that he was originally 
entirely managing the business himself and was 
subsequently paying visits to the house from time to 


time makes it very difficult to resist the conclusion i 
that he was still connected with and conducting the * 
business in conjunction with accused 1. At first, the 
business needed the undivided attention of accused 2; 
but as accused 1, a young man of 22, gained ex- 
perience, it became less and less necessary for 
accused 2 to spend a long time in Madras personally 
supervising the business. I have no doubt, therefore, 
that accused 2 was at least as much connected with 
the organization ns accused 1 although the details 
of the business may have been left to accused 1. 
Accused 2 was therefore properly convicted and the 
sentence is certainly not excessive. In the result, 
except in the case of accused 6, 12, 13, 15, 19, 20, 

22 and 23 the appeals are dismissed. Tho ancillary 
orders made by the Magistrate in connexion with 
the confiscation and the reward are affirmed. 

C.R.K./G.N. Order accordingly. 
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Tatavarthi NagaportJiarotv — 

Appellant 


v. 


Pulipati Subbaroio and others — 

Respondents . 

Appeal No. 49 of 1939, Decided on 5th September 
1941, against order of District Court, Kistna, D/- 
18th January 1939. 

fa) Provincial Insolvency Act (1920) 9 S.28(2) 

—Insolvency of Hindu father—Son’s shares do 
not vest in official Receiver but father's right i 
to sell son's share does — Sons can alienate 
their shares. J 

Ry reason of the insolvency of a Hindu father tho 
shares of the sons do not vest in the Official Receiver 
hut what vests in him is the right of tho father to 
sell the son's share for the discharge of such debts 
as would be binding against the sons. The insolvency 
of the father does not provent tho sons alienating 
their shares. [p 361 C 2] 


(b) Provincial Insolvency Act (1920), Ss. 4 
and 28 (2) —Hindu father adjudicated insolvent 
—Suit against undivided sons for debt incurred 
by father for family benefit — Leave of Insol¬ 
vency Court is not necessary — Decree against 
insolvent father and sons — Court can declare 
under S. 4 that decree is not binding so far as 
Official Receiver is concerned as representing 
insolvent—But no such declaration can be made 
as regards decree against sons. 

Under S. 4 tho Insolvency Court may give a de¬ 
claration that a dccreo obtained against a Hindu 
insolvent father and his undivided sons is not bind¬ 
ing so far as tho Official Receiver is concerned as 
representing the insolvent, but it cannot make such 
a declaration in regard to the decree obtained against 
his sons, inasmuch ns leave of the Insolvency Court 
is not necessary to file a suit against the undivided 
sons of a father who was adjudicated insolvent in 
respect of a debt incurred by tho father for the bene¬ 
fit of joint family. Tho question of competency of a 
suit as against the sons without tbo father being 
impleaded as u party or of his being implead eel with¬ 
out the leave of tho Insolvency Court is a matter 
entirely for the sons and if a decree has been obtained 
against them without protest it is not open to third 
parties including the Official Receiver to challengo 

the validity of the decree obtained in such a suit in 

— 
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view of the fact that leave of the Insolvency Court is 
not necessary for filing a suit against the son3. 

[P 861 C 1, 2] 

V. Oovindarajachari — for Appellant. 

K . Kameswara Rao — for Respondents. 

VENKATARAMANA RAO J. — This appeal 
arises out of an application filed under S. 4, Provin¬ 
cial Insolvency Act, in the insolvency of one Mall- 
ayya by respondent 1 who is a creditor of the said 
Mallayya. The relief sought is a declaration that 
the decree in 0. S. No. 149 of 1932 on the file of 
the District Munsif's Court, Musulipatam, obtained 
by the appellant against the insolvent Mallayya and 
his sons, respondents 5 and 6 in this appeal, is a 
nullity in its entirety and does not bind the Official 
Receiver, Kistna, who is respondent 2 here. It was 
alleged, in the application that the said Mallayya 
was adjudicated insolvent on 20th January 1932, 
b that the appellant instituted the said suit subse¬ 
quently without obtaining the leave of the Insolvency 
Court and obtained a decree against the insolvent 
personally and against the joint family property in 
the hands of his sons. The appellant stated in his 
affidavit that he was not aware of any insolvency 
when lie filed the suit and that in any event the 
decree could not be set aside in its entirety and if at 
all, it could only be declared a nullity against tho 
insolvent and not against his sons. The learned Dis¬ 
trict Judge passed an order that he did not deem it 
necessary to decide the question under Sec. 4 (3), 
Provincial Insolvency Act, and closed tho petition 
with the remark that the Official Receiver might 
proceed against any saleable interest the insolvent 
might have got in the sons' shares. An appeal was 
presented against this order and our learned brothers 
King and Krishnaswaini Ayyangar JJ. remanded 
C the petition for bearing in the light of the following 
observations contained in their order : “We consider 
the essential question which now requires adjudica¬ 
tion is, what is tho property which the Official 
Receiver is entitled to sell ?'' On remand the learned 
District Judge came to the conclusion that the 6uit 
filed against the father and the sons without the 
leave of the Insolvency Court was incompetent and 
therefore the decree was a nullity, lie summed up 
his conclusion thus : 

“The question formulated by tho High Court is 
answered by declaring that the Ollicial Receiver is 
entitled to sell the father’s share and also the sons' 
shares for the reasons that the decree obtained in 
O. S. No. 149 of 1932 on the file of tho District 
Munsif’s Court, Masulipatum, is a nullity in its enti¬ 
rety as having been obtained on a suit filed without 
previous leave of the Insolvency Court to proceed 
A against the insolvent or his property, the latter 
term including also the insolvent father’s right to 
dispose of his sons’ shares." 

It is against this decision that this appeal lias 
yeen preferred. The question for decision is whether 
it is open to the Insolvency Court to declare under 
S. 4 of the Act that tho decree obtained by tho 
appellant is a nullity in its entirety. It is not dis¬ 
puted that the Insolvency Court may givo a declara¬ 
tion that the decree is not binding so far as tho 
Official Receiver is concerned as representing the 
insolvent, but can it also make such a declaration 
in regard to tho decree obtained against his sons? 
From a perusal of the plaint and the decree? in this 
case it is clear that the debt on which the dcclee 
was obtained was not a personal debt of the insol¬ 
vent but a debt incurred by him us tlie manager for 
the benefit of the family consisting of himself and 
hia undivided eons, respondents 5 and 0. Tho debt 


wa9, therefore, as much a debt of the sons as that of 
the father. It is also undoubted law that by reason ^ 
of the insolvency of the father tho shares of the sons 
do not vest in the Official Receiver but what vests in 
him is the right of the father to sell the son's share 
for the discharge of such debts as would be binding 1 
agaiust the sons. Recently the question arose in 
Appeal No. 321 of 1937 1 whether leave of the Insol¬ 
vency Court is necessary to file a suit against the 
undivided sons of a father who was adjudicated in¬ 
solvent in respect of a debt incurred by the father 
for the benefit of the joint family and it was there 
held that it was not necessary to do so. 

After hearing learned counsel in this case, we see 
no reason to take a dillerent view. If it was not open 
to the Official Receiver to question the decree on 
that ground, could the Insolvency Court make such 
a declaration? It was open to the sons to say that 
the suit would not be competent because leave of the 
Insolvency Court had not been obtained against tho y 
father and if the suit could not be proceeded against 
the father, it could not be proceeded against them as 
well. Rut if no such objection was taken by the sons 
on that ground and they submit to a decree being 
passed, we do not see bow it is open to the Official 
Receiver to take any exception in regard thereto. 
The sons have till to-day not chosen to set aside the 
decree passed against them and as the decree now 
stands, it has become final as against them. Tho 
insolvency of the father does not prevent the sons 
alienating their shares and we have observed that it 
does not prevent a creditor from filing a suit as 
against them. Rut what is contended by Mr. Kames¬ 
wara Rao, the learned counsel for the respondent, is 
that if the decree is not declared a nullity as against 
the sons, the appellant would proceed against the 
sons’ shares and appropriate the sale proceeds for 
himself and no creditor of the insolvent is entitled ,4 
to do so because the sale proceeds of the sons’ shares 
would be property which ought to be made available 
for the father’s creditors and the right to sell, which 
was in the father before the insolvency and vested in 
the Official Receiver on insolvency, would be lost. 
What we are called upon to decide in this case is 
whether the decree is a nullity even against the sons, 
and if so, whether the creditor would be entitled to 
bring the sons’ shares to sale in execution of his 
decree. This is how we understand the remand order 
of our learned brothers King and Krishnaswaini 
Ayyangar JJ. If the decree in so far as it is against 
the sons cannot be declared a nullity in this proceed¬ 
ing, the further question dots not arise for decision. 

What remedies would be open to the Official 
Receiver in regard to the validity of any sale effected 
in execution of such a decree or to prevent the cre¬ 
ditor from appropriating the sale proceeds of the ^ 
property sold in execution of tho decree for himself 
arc matters on which wo refrain from expressing 
any opinion. The question of competency of a suit as 
against the sons without the father being impleaded 
as a party or of his being impleaded without the 
leave of the Insolvency Court is a matter entirely for 
the sons, and if a decree has been obtained against 
them without protest it is not open to third parties 
including the Official Receiver to challenge the vali¬ 
dity of the decree obtained in such a suit in view of* 
tho fact that leave of the* Insolvency Court is not 
necessary for filing a suit against the sons. In the 
result we modify the order of the learned District 
Judge by declaring that the decree obtained by tho 

1. Reverted in (’42) 29 A. I. R. 1942 Mad. 327: 

(191*2) 1 M. L. J. 173, Murli Mohan v. Chinta 
Rrahmayyar. 
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creditor is not binding on the Official Receiver in so 
a far as the insolvent Mallayya is concerned. Respon¬ 
dent 1 will pay the costs of the appellant here and 
in the Court below. 

C.R.K./G.N. Order modified . 

Hindu Law — 

(a) (’40) Mulla, Page 307 Pt. (w) and Page 311 

pt. (j). 

(’38) Gour, Page 54G Pts. (8) and (10). 


A. I. R. (29) 1942 Madras 362 

Wadsworth and Patanjali Sastri JJ. 

Swayamprabhai Ammal and others — 

Petitioners 

v. 

b D. Muthukrishna Padayachi — 

Respondent. 

Civil Revn. Petn. No. 910 of 1941, Decided on 
21st January 1942, to revise order of Sub-Judge, 
Cuddalore, D/- 14th March 1941. 

(a) Civil P. C. (1908), S. 115 — High Court 
will not ordinarily entertain revision under 
S. 115 on mere preliminary finding in absence 
of special circumstances. 

Ordinarily the High Court will not entertain a 
revision against a mere preliminary finding such as 
one holding certain rules framed under an Act to 
be ultra vires unless there are special circumstances 
rendering it desirable. [P 363 C 1] 

(Revision entertained, as an authoritative ruling 
on the point was necessary for guidance of lower 
c Courts in similar cases.) (P 363 Cl] 

(b) Specific Relief Act (1877), S. 42 — S. 42 
relates only to suits and not to applications— 
It is not exhaustive even of declaratory suits. 

Section 42 relates only to suits and not to applica¬ 
tions and is not exhaustive even of declaratory suits. 
It contains nothing to indicate that no kind of appli¬ 
cation can lio for a mere declaration, if the law 
otherwise provides for such an application : (’15) 2 
A.I.R. 1915 Mad. 584, Rcl. on. [P 363 C 2) 

(c) Madras Agriculturists Relief Act (4 of 
1938), S. 28(1) and (2) (b) and (c), Rules under, 
R. 9 — Invalidity of R. 9 cannot render whole 
body of rules invalid—Even without R. 9 pro¬ 
cedure under rules would be subject to revi- 
sional control of High Court. 

Assuming R.9 to be invalid, the invalidity of that 
d rule would not carry the consequence that the whole 
of the body of rules framed under S. 28 (1) and (2) 
(b) and (c) would have to bo deemed invalid. The 
provision for a right of appeal is quite separate 
from the provisions giving the machinery for the 
ascertainment of the amount of the debt by the 
Court of first instance It is not a case in which the 
rulo alleged to be invalid is so inextricably mixed 
with the rest of the rules that a declaration of its 
invalidity would necessarily destroy the whole fabric 
of the rules. Even if the right of appeal were taken 
away there would remain a complete and effective 
procedure for the rapid and inexpensive determina¬ 
tion of the effect of the Act u|>on a particular debt 
and oven without an appeal the procedure would be 
subject to the control of the High Court in revision 
just as the procedure under Ss. 19 and 20 of the 
Act i9 also subject only to control in revision. 

(P 363 C 2) 


(d) Madras Agriculturists Relief Act (4 of 
1938), S. 23 (1) and (2) (b) and (c), Rules under, • 
R. 2—R. 2 is not ultra vires—It does not offend 
against provisions of O. 2, R. 2 or O. 34, Civil 
P. C. or S. 42, Specific Relief Act. 

Order 2, R. 2, Civil P. C., cannot be read as laying 
down any basic principle of law which must govern 
the formulation of rules of procedure under a statute. 

No doubt it is the law that when a man files a suit 
based on a particular cause of action, he must ask 
for all the reliefs which he can obtain with refer¬ 
ence to the cause of action. But the procedure under 
rules under the Act is not intended to give to either 
party the power to enforce his rights on a particular 
cause of action. The right of a suit is left intact 
and if a suit intervenes while the application is 
pending, the procedure under the rules comes to an 
immediate stop. The whole purpose of R. 2 framed 
under the Act is to work out the provisions of the 
Act in an inexpensive and expeditious manner and * 
to enable the parties to obtain a declaration as to 
the amount of debt as modified by the Act. Any 
basic principle embodied in O. 2, R. 2, Civil P. C., 
cannot therefore be said to be offended by R. 2 of 
the Madras Act. [P 363 C 1, 2] 

Section 42, Specific Relief Act, relates to suits and 
not to applications and hence R. 2 of the Madras 
Act cannot be said to bo bad by reason of S. 42, 
Specific Relief Act. [P 363 C 2] 

Nor can R. 2 of the Madras Act be said to offend 
against 0.34, Civil P. C., merely because it provides 
only for notice to opposite party and does not 
provide for notice to other parties interested in the 
mortgage security inasmuch as if for the purpose of 
determining the amount of the debt, it i9 necessary 
to determine the indebtedness of other persons in¬ 
terested in the contract, the Court would undoubtedly ® 
give notice to those persons and go into their rights 
to the extent necessary to decide the only matter in 
issue. The possibility that the determination of the 
amount of the debt may involve questions of con¬ 
siderable difficulty and enquiries of some elaboration 
is not a reason for holding tlio procedure to bo 
invalid. Consequently, R. 2 of the Madras Act is not 
ultra vires. (P 364 C 1] 

K % S. Ramatnurlhi and K . Srinivasan — 

for Petitioners. 

T. Krishnaswami Ayyar and T. E. Rama- 
bhadrachariar — for Respondent. 

WADSWORTH J. _ This civil revision peti¬ 
tion raises the question whether R. 2 of the rules 
framed under G. O. No. 2634 (Development) dated 
27th October 1939, in exercise of the [towers under 
S. 28 (1) and S. 28 (2) (b) and (c) of Madras Act 4 of h 
1938, is ultra vires. The rulo in question prescribes 
a procedure whereby when any debt other than a 
decree debt is due by an alleged agriculturist, either 
tbo debtor or the creditor may apply to the Court 
for a declaration as to the amount of the debt and 
it is provided that no such application shall bo 
maintainable if any suit for the recovery of tbo debt 
bo [lending and further that if while an application 
is pending a suit is filed for the debt, the application 
shall be dismissed. Rule 9 of tbo same rules gives 
a right of appeal and second appeal from any 
declaration under these rules. We are concerned in 
the present case with an application by the son of 
a mortgagor for a declaration that the mortgage 
debt is discharged by reason of previous payments, 
applying the principles laid down in tbo Act. The 
lower Court dealt with tho contention that the rules 
under which tho application was made are ultra 
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vires, by a preliminary finding against which the 
^ present revision is preferred. The respondent does 
t not object to the decision of this question at this 
J stage, though ordinarily this Court will not enter¬ 
tain a revision against a mere finding, unless there 
are special circumstances rendering it desirable. It 
is conceded on both sides that it is most desirable to 
get an authoritative ruling ou this point not only 
for the decision of the particular case, but for the 
guidance of the lower Courts in other similar cases 
which aro likely to occur. 

Act 4 of 1938 is intended to provide for the relief 
of indebted agriculturists and in S. 7 the basic prin¬ 
ciple is laid down that notwithstanding any law, 
custom, contract or decree of Court to the contrary 
all debts payable by an agriculturist at the com¬ 
mencement of the Act shall be sealed down in 
accordance with its provisions and that no sum in 
excess of the amount so scaled down shall be reeover- 
b able from the debtor. Section 18 indicates clearly 
that it is the duty of the creditor after this Act 
came into force or even after the bill came under 
the discussion of the Legislature, to calculate his 
claim in accordance with the provisions of the Act 
on pain of being mulcted in costs. It is, however, in 
many cases a matter of considerable difficulty for 
either the creditor or the debtor to discover with 
any certainty what will be the effect of applying the 
provisions of the Act to a particular contract; and 
this was more especially so at the time when the 
present rules were promulgated which was before a 
long series of reported decisions lmd cleared many 
doubtful questions. It cannot be denied that in 
October 1939 many creditors must have found it 
extremely difficult even with the help of competent 
legal advice to decide what was the amount which 
they could justly claim having regard to the provi- 
0 sions of this Act. 


Section 28 of the Act gives to the Provincial Gov- 
k eminent tho power to make rules for carrying into 
effect the pur|x>ses of the Act and particularly to 
prescribe the form of applications under the Act and 
to remove any difficulty in giving eilect to the pro¬ 
visions of the Act. Having regard to the difficulty 
just referred to, the local Government in the rules 


now under consideration have laid down a procedure 
whereby either a creditor or a debtor can apply to 
the Court for a declaration of the amount of the debt 
affected by the Act. The rules provide for a very 
small court-fee and limit the enquiry to the question 
of what is the amount of 6uch debt. It is contended 
that these rules particularly R. 2 with which we are 
now concerned arc ultra vires. It is suggested that 
It. 2 is not a rule for one of the purposes contem¬ 
plated under S. 28. For the reasons already adum- 
d hrated, it will be apparent that at the time when 
these rules were promulgated thero was a very widc- 
* spread difficulty in giving effect to tho provisions of 
the Act, at any rate without involving the parties in 
unnecessary expense and hardship. It is also sug¬ 
gested that this rule is inconsistent with the provi¬ 
sions of the Act. Hut wo havo not been shown how 
it is so inconsistent. The whole purpose of the rule 
is to work out tho provisions of the Act in an inex¬ 
pensive and expeditious manner. 

Tho main contention against the rule has been 
based on the theory that it violates general principles 
of law and particularly that it is inconsistent with 
the principles underlying O. 2, It. 2, Civil p. C., and 
S. 42, Specific Relief Act. It is difficult to see how 
O. 2, R. 2. can he read as laying down any basic 
principle of law which must govern the formula¬ 
tion of rules of procedure under ft statute. No doubt 
it is the law that when a man files a suit based on 


a particular cause of action, he must ask for all the 
reliefs which he can obtain with reference to the 6 
cause of action. Rut the procedure now under con¬ 
sideration is not a procedure intended to give to 
either party the power to enforce his rights on a 
particular cause of action. The right of suit is left 
intact and if a suit intervenes while the application 
is pending, the procedure under the rule comes to an 
immediate stop. All that this procedure under the 
rules purjxnts to secure is an op|K>rtunity for parties 
to a contract to get an inexpensive, speedy and 
authoritative decision as to the extent to which the 
contract is modified by this rather drastic legislation. 
The procedure is in fact intended to benefit those 
parties who do not want to file a suit but have diffi¬ 
culty in ascertaining how the new statute affects the 
pre-existing contract. We do not see how any basic 
principle embodied in O. 2, R. 2 is offended by the 
rule; nor can we see how this rule is bad by reason 
of the provisions of S. 42, Sj>ecific Relief Act. Sec- / 
ction 42, Specific Relief Act, relates only to suits 
and not to applications. According to the view held 
by this Court, vide 39 Mad. 80,* S. 42 is not ex¬ 
haustive even of declaratory suits and it certainly 
contains nothing to indicate that no kind of applica¬ 
tion can lie for a mere declaration, if the law other¬ 
wise provides for such an application. Without going 
into detail wo may remark that there arc many 
instances of special statutory provisions for pure de¬ 
clarations which do not come within the four corners 
of 8.42 and we can see no reason why this rule pro¬ 
viding for the ascertainment by the Court in an 
appropriate judicial proceeding of tho effect on a 
particular debt of the provisions of the new Act and 
the declaration of the result should be deemed in¬ 
valid by reason of the provisions of S. 42, Specific 
Relief Act. 

The further«contention is that the rules provide <J 
for a right of appeal and second appeal, that this 
provision is invalid and that if it is invalid the 
whole of tho rules must he deemed to be bad. Wo 
understand that the question of validity of Rule 9 
which gives the right of appeal is shortly to come 
before this Bench in a case in which it is directly in 
issue. It is not therefore desirable for us to express 
an opinion on this question. But even conceding 
that the rule providing for an appeal can be success¬ 
fully attacked, we do not consider that the invalidity 
of that rule would carry the consequence that the 
whole of the body of rules would have to be deemed 
invalid. The provision for a right of appeal is quite 
separate from the provisions giving the machinery 
for the ascertainment of the amount of the debt by 
the Court of first instance. It is not a case in which 
tin* rule alleged to be invalid is so inextricably mixed 
with the rest of the rules that a declaration of its 
invalidity would necessarily destroy the whole fabric 
of tho rules. Even taking away this right of appeal 
there remains a complete and effective procedure for 
the rapid and inexpensive determination oftheeffect 
of the Act U|>on a particular debt and oven without 
an appeal tlie procedure would be subject to the 
control of this Court in revision just as the procedure 
under Ss. 19 and 20 of the Act has also been held to 
be subject only to control in revision. We do not 
think that any challenge to the validity of R. 9 is 
sufficient to throw a doubt as to the validity of tho 
main IwKly of these rules. 

Lastly it is suggested that R. 2 is bad because it 
offends against the general principles governing suits 

I. (’15) 2 A I R. 1915 Mad. 584 : 20 I. C. 883 : 39 
Mad. 80 : 27 M. L. J. 634, Ramakrishna v. 
Narayana. 
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upon mortgages as embodied in O. 34, Civil P. C. It 
is pointed out that the rule provides only for notice 
to the opposite party and does not contain any pro¬ 
vision regarding the impleading of all persons inter- 
^ted in the mortgage security, settlement of 
priorities and soon. It must, however, be remembered 
that the only thing which can be done under these 
rules is to declare the amount of the debt. If for the 
purpose of determining the amount of the debt, it is 
necessary to determine the indebtedness of other 
persons interested in the contract, no doubt the 
Court would give notice to those persons and go into 
their rights ito the extent necessary to decide the 
only matter in issue. Possibly there may be cases in 
which the determination of the amount of the debt 
may involve questions of considerable difficulty and 
enquiries-of some elaboration. But that is not a 
reason for holding the procedure to be invalid, more 
especially as the parties can at any time put an end 
to the proceeding by filing a suit wherein all the 
rights connected with the contract can be elaborately 
worked out. 

Wo are therefore of opinion that for none of the 
reasons urged before us, can it be properly said that 
R. 2 is ultra vires. Wo therefore dismiss the petition 
with costs. We must decline to give a certificate 
under S. 205, Government of India Act. 

C.R.K./G.N. Petition dismissed . 


C. P. C. — 

(a) (’40) Chitaley, S. 115, N. 5. 

(’41) Mulla, Page 409 Note “Interlocutory orders." 

(d) (’40) Chitaley, O. 2 It. 2, N. 2. 

(’41) Mulla, Page 525 Note “Splitting of claim." 
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Somayya J. 

K izha kk ini yak at h Eunhi Koyamutty 
Naha Ilaji — Appellant 

v. 

Vecran and others — Respondents . 

Second Appeal No. 17 of 1940, Decided on 4th 
December 1941, against decree of Sub-Judge, South 
Malabar at Calicut, in A. S. No. 42 of 1938. 

Civil P. C. (1908), S. 47 — Partition decree 
entitling defendant to be put in possession of 
property allotted to him on payment of neces¬ 
sary court-fce—Defendant is not obliged to pay 
court-fee and seek possession in execution of 
partition decree— He can file separate suit— 
S. 47 is no bar—When S. 47 may bar separate 
suit, stated. 

Whore a partition decree entitles the defendant to 
be put in j>ossession of the properties allotted to him 
on payment of the necessary court-fee, the defendant 
is not obliged to pay the court-ftoand seek possession 
in proceedings in execution of tho partition dccrco 
and can tile a separate suit for possession. Section47 
is no bar. (p 865 C 1,2] 

Tho proper method of reading such a partition 
decreo is that it declares tho right of tho sharers to 
the properties allotted to them and gives an option 
to tho defendant-sharers to pay the court fee in 
respect of tho properties allotted to them and seek 
possession if they like in execution of that decree. 
But it does not oblige them to do so. If a defendant 
sharer does not exerciso the option tho allotment of 
tho properties to him under the partition decreo 
stands and ho can bring a separate suit for posses¬ 
sion : (’18) 5 A I R. 1918 Mad. 143, Del. on. 

[P 365 C 1,2] 


A. Si R. 

Section 47 may bar a separate suit by a defendant 
who could execute the decree unconditionally but to 
bring about that result there must be an uncondi¬ 
tional decree giving the defendant a right to execute 
the decree to get the properties allotted to him. 

„ r, , [P 365 C 21 

B. Pocker — for Appellant. 

S. R. Sundaramier — for Respondents. 

JUDGMENT.—The question in this case is 
whether the appellant’s suit for recovery of posses¬ 
sion of the suit properties is barred under S. 47, 
Civil P. C. The appellant is the purchaser of the 
rights of defendants 1, 3, 4 and 7 who are respon- 
dents 1, 3, 4 and 7. The four vendors of tho plain¬ 
tiffs along with some others were the heirs-at-law of 
one Marakkarkutti who died before 1910 leaving 
considerable properties. In 1910 all except one 
daughter of his entered into a partition evidenced by 
Lx. 2. Tho duughter who was then left out filed 
O. S. No. 10 of 1915 for a partition and a final J 
decree Ex. G was passed in that suit. Defendants 1 
3, 4 and 7 in this suit who are the vendors of tho 
plaintiff were also defendants in tho partition action. 
These defendants had to pay some sums to the 
plaintiff in tho partition action under the final 
decree. Partly for raising the money payable by 
them under tho partition decree to the plaintiff in 
that suit and partly for some other purposes, tho 
sale deed Ex. A was executed on 14th December 
1923 in favour of the present appellant. He filed tho 
suit after purchase. His case is that after the pur¬ 
chase, he leased the properties in Sch. B and items 
2 to 5 in Sch. C to respondent 7 and another 
Kunhalan on a rental of Rs. 164-4-0 per year. Item 
1 of Sch. C which is also purchased under Ex. A 
continues to be in his possession and tho suit does 
not comprise that item. As his lessees committed g 
default, he filed O. S. No. 356 of 1930 to recover the 
land leased to respondent 7 and Kunlmlan and made 
resjjondents 1, 3, 4 and 7 in this suit and Kunhalan 
parties. A decree was passed and in execution, 
resistance was caused by respondents 6, 8 and 10. 

E. A. No. 610 of 1935 was filed to remove tbo 
obstruction and that application was dismissed. 
Thereu|>on tho present suit was filed to establish tho 
right of the apjxdlant to the suit properties and to 
recover possession from tho contesting defendants. 
Tho suit has been dismissed by tho Courts below on 
the ground that tho appellant or his vendors should 
have sought recovery of |*>sscssion of these proper¬ 
ties in execution of the decreo in O. S. No. 10 of 1915 
and that therefore S. 47, Civil P. C., is a bar. Tbo 
decreo in that suit is Ex. G. Tho plaintiff was, as 
already stated, tho daughter and tho defendants 
were the other hcirs-at-law of Marakkarkutti. The 
final decree allotted various plots to the different 
sharers and made provision for payment of various 
sums of money by one party to another. Then cl. 17 
which is material runs thus : 

That the remaining sharers other than plaintiff 
shall he put in possession of their respective shares 
on paying tho necessary court-fees.” 

The next cl. (18) runs thus : 

Tho court-feo in respect of the excess amount 
allowed to plaintiff as mesne profits should bo levied 
in execution.” 

The vendors of the appellant were some of tho 
main sharers other than tho plaintiff in that suit 
and therefore under cl 17 of tho decree in that suit 
(O. S. No. 10 of 1915) they were entitled to bo put 
in possession of tho properties on payment of tho 
necessary court-fee. Tho question is whether they 
were bound to seek recovery of possession in that 
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decree in the execution department or whether they 
^ are entitled to file a separate suit. If it is execution 
of that decree, they must seek execution within three 
years. The sale in favour of the appellant was in 
the year 1923 more than three years alter the date 
of the final decree. The final decree was on 31st 
December 1918 and the 6ale in favour of the plain¬ 
tiff was on 14th December 1923, i. e., nearly five 
years. And if it is a question of executing that decree, 
the execution was barred even before the purchase 
by him of the property in question. It is urged for 
the appellant that his client was only a defendant 
in the partition action and that the proper construc¬ 
tion to be put on cl. 17 is that it gives an option to 
the other sharers to seek possession in execution of 
that decree on payment of the necessary court-fee. 
He urges that a defendant in a partition action, 
though for some purposes is also a plaintiff, did not 
file that suit. Ho did not seek partition. Ho may not 
want one. If in granting a decree to the plaintiff, 
the Court allots certain properties to the share of 
the defendant, it is urged that the Court cannot 
oblige the defendant to pay court-fees within a parti¬ 
cular time and to get the properties allotted to him 
from the other party if those properties are in the 
possession of the other party. It is conceivable that 
he may not be in possession of funds necessary for 
the payment of the court-fee which alone would 
enable him to get possession of the properties in the 
possession of the other parties. The properties in his 
possession might bo allotted to another sharer and 
he might he dispossessed of those properties. Ho 
might also bo directed to pay certain moneys to the 
other sharers; as in this case the defendant might be 
obliged to pay that sum even after three years pro¬ 
vided the other sharer keeps the execution alive. 
Why then should the defendant bo obliged to seek 
c execution within three years and find the court-fees 
within the three years? Is it a disability placed upon 
him if really it is construed that the defendant must 
find the court-fce within the three years’ period 
available for execution of that decree. For imposing 
this disability upon him, there docs not appear tome 
to be any warrant either in the Civil Procedure Code 
or in the Court-fees Act. It seems to me that the 
proper method of reading such a decree is that it 
declares the right of the sharers to the properties 
allotted to them and to give an option to the defen¬ 
dant-sharers to pay the court-fee in respect of the 
properties allotted to them and seek possession if 
they like in execution of that decree. Hut it docs 
not oblige them to do so and this seems to me the 
effect of the decision in 6 M.L.W. 448* where deal¬ 
ing with an application of a defendant in a partition 
action to recover the properties allotted to him on 
d payment of the court fee, the learned Judges Abdur 
lhihim and Kumaraswaini Sastri JJ. said this : 

i lie contention is that there is no provision in 
law for the defendants to pay any court-fee. Hut if 
a defendant under a decree or award for partition, 
such as we are concerned with in this case, gets a 
share allotted to him of the property and if he wishes 
to execute the decree it seems to bo reasonable that 
he should pay his share of the court-fee payable on 
the entire decree. M 

Therefore it is an option given to the defendant in 
a partition action to pay the court feo on the entiro 
properties allotted to him if bo wishes to execute the 
decree. But if lie does not, the allotment of certain 
properties to him under the partition decree stands. 
His rights arc declared by that document and there 

1. (’18) 5 A. I. It. 1918 Mad. 443 : 42 I. C. 3G5 : 6 
M.L.W. 418, Nagabhushanam v. Pitchayya. 
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is no reason why in such a case a separate suitoughtj 
not to be entertained. It is possible that a decree' a 
may be passed in favour of the defendant without 
any condition particularly as regurds the payment of 
court-fee. If the decree allots certain properties to 
the parties and directs each party to be in possession 
of the properties allotted to him under the decree, 
then it might be a decree which is executable by 
each and Sec. 47 may bar a separate suit by a defen¬ 
dant who could execute the decree unconditionally 
but to bring about that result, it seems to me, you 
must have an unconditional decree giving the defen¬ 
dant a right to execute the decree to get the properties, 
nllotted to him. I hold that the suit is maintainable^ 
and I reverse the decrees of both the Courts and 
remand the suit to the trial Court for disposal on 
the other issues. The court-fee paid on the second 
appeal to be refunded. The other costs will bo pro¬ 
vided for by the trial Court in its revised decree. 
Leave refused. 

C.R.K./G.N. Ajypeal allowed. f 

C. P. C. — 

(’40) Chitaley, S. 47, N. 2, 0. 20, R. 18, N. 1 
and N. 8. 

(’41) Mulla, Pagol77,N.“ To what decrees section 
applies” and Page 73G, Note “Partition decree." 
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Venkataramana Rao and Horwill JJ. 
Rao Sahib V. Subbayya and others — 

Appellants 

v. 

C. T. Machayya and another — 

Respondents. 

A. A. O. Nos. 501, 502, 57G and 577 of 1938, n 
Decided on 1st May 1941, against order of Dist. J 
Court, Bellary, D/- 15th March 1938. 

(a) Companies Act (1913), Ss. 235, 103 _ 

Person signing prospectus as director but re¬ 
signing before declaration under S. 103 cannot 
be made liable for pecuniary loss sustained 
by company by misfeasance of directors. 

A person who signed the prospectus of a company 
tendered Ins resignation before the declaration under 
S. 103 was sent to the Registrar and before the 
company commenced business : 

Held that it could not be said that he was guilty 
of any misfeasance by reason of which any pecuniary 
loss was sustained by the company by virtue of pay¬ 
ments made after his resignation. [P 3G7 C 1] 

(b) Companies Act (1913), S. 235 — Misfea¬ 
sance. ^ 

Becoming a Director by accepting a gift of shares 
without paying for them is a misfeasance. 

(P 3G7 C 1] 

(c) Companies Act (1913), S. 235 — Section 
does not exclude non-feasance — It applies to 
every act of commission or omission. 

Section 235 docs not prima fncio exclude non¬ 
feasance It would apply to every net of a Director 
whether of commission or omission, which isa breach 
of duty to the company in consequence whereof loss 
results to tho company: (192«) 1 Cli. 8G1, Expl. 

(1* 3G7 C 2] 

Where D, a director of a company not only did 
not exercise that amount of reasonable care which 
was expected of him osn Director in ascertaining the 
truo state of affairs of the company but also wilfully 
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shut his eyes to it until a very late stage : 

a Held that he was guilty of gross negligence which 
would be misfeasance within the meaning of S. 235. 

[P 367 C 2] 

F. C. Gopcilaratnam for V. R. Nataraja Iyer 
and A. Bhujanga Rao — for Appellants. 

D. R . Krishna Rao — for Respondents. 

VENKATARAMANA RAO J. _ These four 
appeals arise out of an order passed by the learned 
District Judge of Bellary under S. 235, Companies 
Act, in the liquidation of Hospet Sugar Mills Limited. 
The Directors past and present of the said company 
were sought to be made liable in respect of various 
acts of misfeasance committed by them in conse¬ 
quence whereof the company suffered loss. During 
the course of the hearing of the petition the Official 
Liquidator confined himself to the claim against 
l them for Rs. 25,000 which was paid as and for 
remuneration of Messrs. Johnson A Co., the Manag¬ 
ing Agents of the said company, and the income-tax 
on it. In respect of the said sum R. Narasinga Rao 
the appellant in C. M. A. Nos. 576 and 577 of 1938 
was made liable for Rs. 25,000, Rao Sahib V. Sub¬ 
bayya the appellant in C. M. A. No. 501 of 1938, 
for Rs. 5000 and Rao Sahib V. Dharmalingam 
Pillai, for Rs. 10,000. Before dealing with the ques¬ 
tion of liability, it will be very necessary to know 
the history of this company, its formation and its 
subsequent working until the date of its liquidation. 
This company as appears from the evidence was the 
creation of one C. M. Mehta who is a resident of 
Bombay and claims to be a share broker and whose 
antecedents are not at all known to anybody. He 
conceived the idea of starting this sugar mills with 
the aid of his relations, his own wife Mr 3 . Mehta, 
c his sister-in-law and her husband R. Narasinga Rao! 
This Narasinga Rao wa3 originally a copyist in tho 
Anantapur District Court, later became a Local 
Fund contractor and absolutely had no connexion 
with any sugar business. He was associated in the 
formation of the said company and also in its subse¬ 
quent working until the date he severed connexion 
with the company. The constitution of this company 
from time to time discloses a deep scheme of fraud 
laid out by Mehta. On 27th April 1933 a consent 
statement was submitted to the Sub-Registrar of 
Assurance which was signed by Mehta, his wife 
R. Narasinga Rao and R. C. Dalai, the nephew of 
Mehta. Within two or threo days after that sub¬ 
mission of the statement, there was a change in tho 
directorate, Mehta, his wife and R. C. Dalai having 
resigned and in their places Itao Sahib V. Subbayya, 
Rao Sahib V. Dharmalingam Pillai, Mr. McGavin 
d .^ r ‘ Court having been appointed. Rao 

Sahib V. Subbayya and Rao Sahib V. Dharmalingam 
Pillai were recruited on the specific understanding 
that they need not pay for their qualification shares. 
As observed by the learned District Judge both of them 
had Titles and Rao Sahib V. Dharmalingam Pillai 
was besides an M.L. C. and an Honorary Presidency 
Magistrate. Mr. McGavin and Mr. C. J. Court wero 
recruited for the sake of European names so that 
tho public may be taken in. Mr. McGavin described 
in the prospectus as a motor engineer was a mechanic 
in a toddy contractor’s lorry living in a small house 
in Bellary on a rent of Rupees 3 per month. Tho 
antecedents of Mr. C. J. Court are not known and 
he died before the proceeding commenced, though 
his status seems to have been no better than 
McGavin. One Mr. Uackett was appointed Secretary 
of this company. Ho had absolutely no experience 
of business, much less of sugar business. The object 


of the company was to attract a large capital and 
this company succeeded in getting nearly two lakhs * 
of rupees. Mehta also at the same time brought into 
existence three other companies and their constitu¬ 
tion is very curious. Messrs. Johnson A Co. were ap¬ 
pointed as the managing agents of the company 
under a contract dated 27th March 1933 (Ex. Y) in 
and by which they were allowed Rs. 1000 per month 
for the management and 10 per cent, of the profits. 
Tho partners of this company are Narasinga Rao 
and his wife, the mother of Mehta and an infant son 
of Mehta 18 months old. The partners are therefore 
Mehta and his relations and except Narasinga Rao 
the others are ladies and an infant who can hardly 
be expected to undertake the management of a sugar 
concern. 

Another company which was brought into exist¬ 
ence was the Eastern Underwriters Syndicate and 
its partners are the nephews of Mehta who disclaim 
all responsibility thereon on the ground that their / 
signatures were forged by Mehta. There was another 
company called the Thakoro A Co. whose constitu¬ 
tion is a mystery and to whom a sum of Rs. 59,000 
was advanced for tho purpose of erecting a factory. 

As the learned Judge points out in para. 12 of his 
order “these facts show that the control of this com¬ 
pany was directly or indirectly in the bands of Mehta 
and his various manifestations as Messrs. Johnson 
A Co. (by his wife, mother and his brother-in-law 
until 15th July 1934) as the Eastern Underwriters 
Syndicate and as TlmkoreA Co. and that the directors 
of the company were his relations or other persons 
completely under his influence with tho exception of 
V. Subbayya, V. Dharmalingam and later of Sirdar 
Kanjilala, while Y. Subbayya and V. Dharmalingam 
were recruited under conditions suggesting that all 
that was desired was to make use of their titles for 
the attraction of investors without anticipating that 5 
they would interfere in the working of tho company 
as they lived in Madras." As already stated, the 
sugar mills company was incorporated on 27th April 
1933 and the prospectus was issued on 3rd May 1933 
and it was anticipated that the factory for manufac¬ 
turing sugar would be ready to start work by Decem¬ 
ber 1934. Although a sum of Rs. 57,000 is shown as 
spent on factory and equipment, no factory was ever 
erected except a few small buildings. Tho company 
was voluntarily wound up by a resolution of the 
directors dated 13th December 1935 and in January 
1936 Bhima Rao, who was acting os the legal 
adviser of the company was appointed voluntary 
liquidator, and an original petition (O. P. No. 21 of 
1936) for the winding up of the company subject to 
the supervision of the Court was presented to the 
High Court when Mr.C.T. Machayya was appointed 
additional liquidator. k 

It is admitted that no proper accounts were over 
kept. For the purpose of audit tho accounts wero 
cooked up in March or April 1934 and the report of 
Mr. Batliboi (Ex. N) revealed a deplorable state of 
affairs. A reply to this report was given by Messrs. 
Johnson A Co. and the meeting dated 15th July 1934 
presided over by Dharmalingam Pillai accepted tho 
explanation given and condemned Mr. Batliboi s 
conduct. As the learned Judge remarks, it is difficult 
to imagine that anybody could have been satistied 
with tho explanation. Mr. Batliboi pointed out among 
other things that tho entry in tho cash book of 
Rs. 50,000 as received was false, and there was no 
satisfactory evidence to show that a sum of Rs. oJ t 000 
was paid to Messrs. Thakoro A Co. He has also said 
tbnt ho had considerable difficulty in getting tho 
books, tbnt ninny of the books were stated to be 
missing and that'the books produced before him as 
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rough and (air cash books appeared to him to have 
a been fabricated. The explanation that was given was 
only an attack against Batliboi and the answers 
given to various charges would not appear to any 
prudent man to be at all convincing. There was a 
subsequent audit by Messrs. Sharp & Co. whoso 
report was not satisfactory and things were allowed 
to be drifted on in the same state as it was before, 
the result of which was that nearly all the money 
that was received by the company disappeared and 
when the liquidators took charge, there was a cash 
balance of Rs. 2-1-6. It may be stated that V. Sub¬ 
bayya tendered his resignation on 18th August 1933, 
that is, even before tho company had been formed. 
Dharmalingam Fiilai resigned on 24th June 1935 
and Narasinga Rao ceased to have connexion with 
the company iu July 1934. 

In the light of the above facts the question is how 
far the appellants in the various appeals are res- 
1) ponsible for the payment of the remuneration of 
Rs. 25,000 to Messrs. Johnson & Co. We will first 
consider the case of Rao Sahib V. Subbayya the ap¬ 
pellant in C. M. A. No. 501 of 1938. It is no doubt 
true that he signed the prospectus dated 3rd May 
1933 without in tho least caring to know what the 
antecedents of the other directors were or knowing 
about the way in which the company was going to 
be worked and who the partners of Messrs. Johnson 
& Co. were. But, on 18th August 1933, he tendered 
his resignation, that is, nearly 12 days beforo the 
declaration under S. 103, Companies Act, was sent 
to the Registrar of the joint stock companies and 
before tho company commenced business. It cannot 
be said therefore that he was guilty of any misfeas¬ 
ance by reason of which any pecuniary loss was 
sustained by the company and it is in evidence that 
whatever payments were made to Messrs. Johnson 
c <fc Co., it was after July 1934, i.e., nearly a year after 
the date of his resignation. We are, therefore, of the 
opinion that the finding of the learned Judge in so 
far as he holds him responsible should be set aside 
and the appeal allowed. But having regard to his 
conduct in signing the prospectus, we deprive him of 
his costs throughout. 

The case of Dharmalingam Pillai stands on a 
different footing. Both Subbayya and Dharmalingam 
Pillai agreed to be directors on the promise held out 
to them by Mehta that they need not pay for their 
shares. In the ca6e of Subbayya the shares in favour 
of the wife of Mehta were transferred while in the 
case ofDharnialingam Pillai, though he was declared 
to be the holder of shares, he did not pay anything 
for it. Becoming a director by accepting a gift of 
shares without paying for them is a misfeasance. No 
doubt he cannot be rendered liable for the loss in 
d respect of this act of misfeasance because no charge 
has been framed against him. But the fact remains 
that he began his connexion with the company with 
an act of misfeasance. Tbia fact an.l the prospect of 
earning director’s fees were tho sole motive which 
induced him to become adirector. He could not have 
known Mehta earlier. Before ho signed the pros¬ 
pectus it was his duty to have acquainted himself 
with the antecedents of Mehta and also of the other 
directors and furthermore, who the partners of 
Messrs. Johnson A Co. were, lie signed the pros¬ 
pectus with the recital that an agreement had been 
or would lie entered into with Messrs. Johnson A Co. 
A slight enquiry would have revealed that the direc- 
tors of Messrs. Johnson & Co. were ladies and an 
infnnt and Narasinga Rao who is a relation of 
Mehta nnd that that company would practically ho 
under tho control of Mehta. A reference to the 
agreement of Messrs. Johnson & Co. would have 


revealed that a sum of Rs. 1000 was to be paid to 
them from the date of the registration of the com- 6 
pany exclusive of all rents of tho company, salaries, 
emoluments and wage3 paid to the clerks, servants,' 
employees of the said company which are all to be 
paid out of the Sugar Mills. Further they were to 
be paid 10 per cent, of the profits of the company. 

It was his duty to ascertain whether it would be 
prudent to entrust the management of the Sugar 
Mills Co. to Messrs. Johnson & Co. on such a very 
heavy remuneration. No prudent man would con¬ 
sent to the management of tho Sugar Mills to a 
firm constituted ns Messrs. Johnson A Co. were. He 
must have also known who the Eastern Under¬ 
writer Syndicate were, which again was the creation 
of Mehta. There may be cases where a director can 
confide in a co-director or directors whose antece¬ 
dents were well-known and whose capacity for busi¬ 
ness management was well tried. But there was 
absolutely no reasonable ground for Dharmalingam / 
1’illai to confide in Mr. Mehta whom he could have 
only met for the first time when a request was 
made to become a director of tho company and it 
does not appear from the evidence that either at that 
time or at any time subsequently Dharmalingam 
1 ll at ever cared to find out what the antecedents of 
Mehta were und whether it was prudent on his part 
to continue to confide in him. 

Whatever may he the justification until 15th July 
19o4, we think that after that date his passivity is 
inexcusable. Tho audit report of Batliboi A Co. 
which exposed the frauds of the company should 
have put Dharmalmgam Pillai on enquiry as to the 
antecedents of Mehta and particularly as to the pro¬ 
priety ot Messrs. Johnson & Co. continuing to bo the 
Managing Agents of the Sugar Mills or of payment 
of any remuneration to them. But it is rather sur¬ 
prising that he should have accepted the explaim- 9 
tion of Johnson A Co. which condemned Bntliboi’s 
report on grounds which no man exercising some 
reasonable care would ever accept. He presided at 
the meeting and was a party to the resolution which 
condemned Batliboi’s report. He signed the balance- 
sheet which sanctioned a remuneration of rupees 
13,000 to Messrs. Johnson & Co. It was between 
July nnd November 1934 that a sum of about rupees 
6000 was paid to Johnson A Co. and this could not 
have happened if Dharmalingam Pillai had taken 
steps to satisfy himself whether the allegations 
made in Batliboi's report were correct and whether 
it would be wise or safe to continue the manage¬ 
ment by Messrs. Johnson A Co., and whether they 
were entitled to bo paid the remuneration which was 
stipulated for according to tho agreement having 
regard to tho way in which tho company was 
managed and particularly in view of tho serious li 
allegations made by Batliboi that all the account 
books put before him appeared to be fabricated. We 
are therefore clearly of the opinion that Dharnm- 
lingam Pillai was guilty of gross and wilful negli- 
genco nnd clearly guilty of misfeasance within the 
meaning of S. 235 of the Act. Mr. V. C. Gopalrath- 
nnni cited to us a number of cases to show that 
N. 235 would not apply to a case of mere non-feas¬ 
ance. Section 235 does not prima facio exclude non¬ 
feasance. In our opinion the section would apply to 
every act whether of commission or omission which 
is a breach of duty to the company in consequence 
whereof loss to the company results. .Mr. Gopak 
rathnuin laid considerable emphasis on (1928) 1 Ch 
HOD for the position that the section would not apply 


I. (1928) 1 Ch. 861 : 
C. R. 81 : 110 L. T. 


97 L. J. Ch. 160 : (1928) B.A 
-'19, In re Etic Ltd. 
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to a case of non-feasance but that decision does not 
ft support him. Maugham J. after reviewing all the 
authorities sums up the position thus: 

“It (S. 215) is limited to cases where there has 
been something in the nature of a breach of duty by 
nn officer of the company os such which has caused 
pecuniary loss to the company.” 

This would take in non-feasance also. In the ear¬ 
lier portion of the judgment he refers to Ex parte 
Pell]/' 1 and to the view of Sir George J esse 1, viz., that 
S. 215 would apply to every wrongful act by the 
director, manager, liquidator or other officer of the 
company either of the nature of misfeasance or of 
the nature of a breach of trust in a wide sense inclu¬ 
ding no doubt a breach of trust by negligence or 
something of that kind. No doubt language is used 
in some of the cases that mere negligence is not 
enough but there should be gross negligence but it is 
unnecessary to deal with those cases because as we 
b have already stated on the facts of this case it is 
clear that Dharmalingam Pillai was guilty of gross 
negligence which would be misfeasance within the 
section. He not only did not exercise that amount of 
reasonable care which was expected of him as a 
director in ascertaining the true state of affairs of 
the company but also wilfully shut his eyes to it 
until a very late stage. The only question is, what is 
the amount for which he should be rendered liable? 
He is only one of the directors and it cannot be 6aid 
that he was guilty of any fraud or corruption. We 
therefore make him liable for a sum of Rs. 5000. In 
view of our findings, it is not possible to give him 
relief under S. 281 of the Act, but in assessing com¬ 
pensation we did take the matter also into consi¬ 
deration. 

In regard to the appeals filed by Narasinga Rao, 
Mr. Bhujanga Rao was not able to convince us that 
c the findings of the learned Judge are wrong. Nara¬ 
singa Rao was associating in the fraud of Mehta 
from the very beginning. Ho is closely related to 
Mehta having married his wife’s sister. He assisted 
Mehta in the formation of the company. He was one 
of the partners of Johnson A Co., and in fact the 
only male partner of that company. He signed the 
prospectus with tho full knowledge of the then stato 
of affairs of the company. It was he that signed tho 
declaration to enable the company to get a certifi¬ 
cate under S. 103, Companies Act. Ho was a party 
to the false statement made therein that every 
director of the company has |>aid to the company on 
each of tho shares contracted to bo taken by him 
and it has been proved in this case that tho shares 
in tho name of Dharmalingam Pillai were not paid 
for by him. No doubt he says that he was com¬ 
pletely a tool in tho hands of his wife or Mehta but 
il it is not possible to rely on his statement. There can 
bo no doubt that he was throughout associated with 
Mehta in all the frauds committed by tho latter, in 
the formation of van oils companies by which the funds 
of the company were diverted, lie signed tho con¬ 
tract with Messrs. Johnson & Co. on behalf of Sugar 
Mills. Until he came away from tho company, ho 
was acquainted with all its activities. After ho ceas¬ 
ed his connexion in 1934, it was his duty to have 
exposed all the activities of Messrs. Johnson A; Co. 
If ho had done so, the persons interested in the com¬ 
pany would have taken proper steps in regard to the 
affairs of the company, and the subsequent payment 
of remuneration to Messrs. Johnson & Co , would 
have been averted. He did not do so and ho is cer¬ 
tainly liable for all the loss which the company has 

2. (1882) 21 Ch. D. 492 : 47 L# T. G38 : 31 W. R. 

177, 


sustained. He was however not a party to the pay¬ 
ment of remuneration to Messrs. Johnson <& Co. and •' 
in fact no advance was paid to them till ho severed 
his connexion with the company Besides, he was 
only one of the four partners of Messrs. Johnson tc 
Co. Taking these circumstances into consideration in 
assessing the extent of his liability, we think that 
he should be made liable for a sum of Rs. 10,000. 

In the result, C. M. A. No. 501 of 1938 is allowed 
and C. M. A. No. 502 of 1938 and C. M. A. Nos. 576 
and 577 of 1938 are modified by limiting the com¬ 
pensation to Rs. 5000 and Rs. 10,000, respectively. 

We make no order as to costs in C. M. A. Nos. 501 
and 502 of 1938 but we direct the appellant in 
C. M. A. Nos. 576 and 577 of 1938 to pay the costa 
of the respondent on the amount decreed. Tho Offi¬ 
cial Liquidators will be entitled to take their costa 
out of the estate. 

C.R.K./K.S. Order accordingly. £ 
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Pandrang Row and Abdur Rahman JJ. 


Rajah Mahadeva Royal 7. B. — 

Petitioner 


v. 


Rajah Vcerabasava Chikka Royal and 
another — Respondents . 

Civil Misc. Potn. No. 1933 of 1941, Decided on 
2nd May 1941, for leave to appeal to His Majesty in 
Council against judgment and decree of High Court, 
in Appeal No. 6 of 1936, D/- 1st November 1940. 

(a) Civil P. C. (1908), S. 110 — High Court 9 
affirming decision but interfering with order as 
to costs of lower Court — Decree is still one of 
affirmance. 

Where the High Court affirms tho decision of tho 
lower Court by upholding the decreo of the lower 
Court dismissing the suit but interferes with tho deci¬ 
sion of tho lower Court as to costs, tho decreo is still 
one of affirmance. [P 369 C 1] 


(b) Civil P. C. (1908), S. 110 and O. 45, R. 3 
— That large stakes are involved in appeal is 
not by itself ground for granting leave. 

Tho fact that largo stakes are involved in tho 
appeal in itself would bo no ground for granting 
leave. What the Court has really to decide is whe¬ 
ther any substantial question of law exists which 
would enable it to give a cortificato as required by 
O. 15, R. 3, that tho case fulfils tho requirements of h 
Section 110. (P 369 C 1] 


(c) Civil P. C. (1908), S. 110 — Question of 
law — Value put upon statement by person. 

The question as to tho value to bo put upon cer¬ 
tain statement made by a person is a question of fact 
and not of law. [P 869 C 1] 

(d) Civil P. C. (1903), S. 110 — Substantial 
question of law — Meaning of substantial — 
Important documents held inadmissible and 
their admissibility affecting result of appeal 
Question is substantial one. 

Tho words “substantial questions” aro to bounder- 
stood in their boing of substance to tho parties. 
Therefore tho question as to tho admissibility of cer¬ 
tain important documents which have been held to 
bo inadmissible by tho High Court and which might 
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affect the result of the appeal is a substantial ques- 
tion of law within the meaning of 8 . 110 . 

[P 369 C 1] 

Advocate-General, 23. C. Seshachala Ayyar and 
K. Sesliagiri Rao Naidu — for Petitioner. 

T. R. Venkatarama Sastri for N. C. Yijaya - 
raghavachari and A . C. Sampath Appangar 

— for Respondents. 

ABDUR RAHMAN J. — This is an application 
for leave to appeal to His Majesty in Council. The 
decree passed by this Court was one of affirmance 
although our conclusions on the two main questions 
of fact which were vital for the disposal of the appeal 
were diametrically opposed to what were arrived at 
by the trial Court in the suit. The suggestion by the 
learned Advocate-General that it is not a decree of 
affirmance as we interfered with the lower Court's 
decision in regard to costa is not sound in our opi- 
k nion. The decree dismissing the suit was maintained 
by this Court and it is immaterial if we have super¬ 
seded the order passed by the trial Court in regard 
to costs. The petitioner does not wish to appeal 
against the order directing the parties to hear their 
own costs, which is an order in his favour but in 
respect of the decree of dismissal of his suit that 
was passed against him. 

It is true that large stakes are involved in this 
appeal; but that in itself would be no ground for 
granting leave. What we have really to decide is 
whetherany substantial question of law exists which 
would enable us to give a certificate ns required by 
O. 45, R. 3, Civil P. C., that the case fulfils the 
requirements of S. 110 of the Code—the value of 
the 6 ubject-matter of the suit being far in exces 3 of 
Rs. 10,000. Two points have been urged on behalf 
of the petitioner : ( 1 ) that certain material docu- 
c ments were incorrectly held by us to be inadmissible 
in evidence; and ( 2 ) that we did not put proper value 
on the admission found in Ex. J. and that we were 
not justified in accepting or acting on an explanation 
when there was nothing on the record to support the 
suggestion made by us towards the end of p. 353 of 
the judgment. Taking tho latter point first, we are 
of opinion that it does not raise a question of law. 
We considered tho effect of the admission made in 
Ex. J. fully and gave to it such value as we consi¬ 
dered it was entitled to; but in weighing the evidence, 
we took certain other documents, which were on the 
record, into consideration and came to the conclusion 
that the statement made by Somasekhara in Ex. J. 
was of very little value. This is a question of fact 
and not of law and would not justify us in giving a 
certificate on that ground. 

In regard to the first point, although we are 
clearly of opinion that the documents Ex. JJJ, 
.K, Lx. kEE and Ex. MMM were inadmis¬ 
sible m evidence we feel that wo would not be justi¬ 
fied in dismissing this application for leave on that 
ground as undoubtedly these documents arc of great 
importance and if they are held to be admissible, 
they might affect the result of the appeal. Mr. 
Venkatarama Sastri. learned counsel for the respon¬ 
dent contends that the contention in regard to their 
admissibility is flimsy and without any force and 
cannot be said to raise a substantial question of law. 
We were of opinion that there was no substance in 
the contention advanced by the learned Advocate- 
General; but if the words "substantial questions" 
are to be understood in their being of substanco to 
the parties, we must bold that the decision in regard 
to the non-admissibility of the documents is a sub¬ 
stantial question which would entitle the petitioner 
jto have a certificate, lor that reason, and for that 
1942 M/17 & 1H 


reason alone, we must accept the petition and grant 
leave to appeal. No order as to costs. 

C.R.K./K.S. Petition allowed. 

C. P. C. — 

(a) ('40) Chitaley, S. 110, N. 13 Pt. 3. 

(’41) Mulla, Page 400 Pt. (k). 

(b) (’40) Chitaley, S. 109, N. 10; S. 110, N. 6. 

( 41) Mulla, Page 394 Note ‘The sum of mono) 

. . . true value." 

(c) (’40) Chitaley, Ss. 100 and 101, N. 29 and 
S. 110, N. 17 Pt. 20. 

(’41) Mulla, Page 403 Note "Appeal must involve 
• • . of law." 

(d) (’40) Chitaley, S. 110, N. 17 Pt. 11. 

(’41) Mulla, Page 403 Pt. (t). 
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Patanjali Sastri J. 

S. Berumull Sowcar — Appellant 

V. 

P. Vein Gramanv — Respondent. 

C j t / L Ci J ! il 9° urt ^P ** 1 No. 51 of 1940, Decided 
on 10th October 1941, against decree of Principal 
City Civil Judge, Madras in O. S. No. 3844 of 1939, 

(a) Madras High Court, Civil Rules of Practice 
R. 129—Application for copies struck olf under 
R. 129 for non-deposit of stamp paper — Sub¬ 
sequent application to restore previous applica¬ 
tion—Court can restore former application and 
treat subsequent application as continuation of 
original application. 


" nerc an application lor copies is struck off under 
R. 129 for non-deposit of requisite stamp papers and 0 
a subsequent petition is put in for restoration of the 
previous application, tho Court lias power to restore 
the original application and to treat the subsequent 
application as a continuation of the original applica¬ 
tion for the purpose of computing the time for tiling 
an appeal : 18 Mad. 374, Rel. on. [I> 370 C 1] 

(b) Mortgage _ Equitable mortgage-Tenant 
of sue putting up superstructure thereon and 

K y P, urchasin e site - Deposit of title 
deed though relating only to land would create 
equitable mortgage of land and house standing 
thereon — Plea that since title deeds deposited 
related only to land equitable mortgage was of 
land and not of house standing thereon is not 
question of law but of fact-Plea once rejected 
should not be allowed to be raised subsequently. 

"here a person himself puts up a superstructure h 
on tho site of which he is a tenant, and subsequently 
purchases the site from the landlord, the title deeds 
though relating only to the land would clearly cover 
the house and thoir deposit would create an equitable 
mortgage of the entire property consisting of tho 
ground and tho superstructure standing thereon. 

(I* 870 C 2] 

The plea that since the title deoils deposited 
related only to land the cquitnhlo mortgage was onlv 
of the land and not of the superstructure standing 
luereon , 3 not really a question of law but denenda 
on facts inasmuch as it would depend upon wheiher 
the house was put up by the tenant himself or was 
purchased by 11 separate salo deed. IU. uce [ v i. cn 
such a plea is once refused to be put forward by way 
nf an additional written statement it ought not to 
be aUowed to be put forward at any subsequent 

L • U' a?0 C 2, 1* 371 C 1 ] 
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K . P. Ramakrislxna Ayyar and C. R. Venkata - 
a chala Ayyar — for Appellant. 

A. Nagarajan and A. Visicanathan — 

for Respondent. 

JUDGMENT.—This appeal arises out of a suit 
brought by the appellant in the City Civil Court to 
enforce an equitable mortgage. A preliminary objec¬ 
tion is taken to the maintainability of the appeal on 
the ground that it is barred by limitation. The 
decree of the Court below was passed on 28th August 
1940 and the application for certified copies of the 
decree and judgment was made on 29th August. 
The requisite copy stamps were called for on 26th 
September but as they were not deposited in time, 
the application was rejected on the 30th of the same 
month. A fresh application for copies was made on 
2nd October. A petition to restore the original appli¬ 
cation was also filed on 3rd October. The Court 
below after hearing the objections of the respondent 
b passed an order on 11th October that copies be 
granted on the original application with a note 
thereon that they were granted in pursuance of the 
petition to restore the original application which 
had been rejected. The requisite stamp papers were 
deposited on the same day and the copies were 
delivered on 21st October. It is not disputed that if 
the time prescribed for filing the appeal is computed 
on the basis of the application originally filed, this 
appeal preferred on 28th October would be in time; 
but it is urged that the Court below had no power to 
restore the original application after it was rejected 
on 30th September or to treat the fresh application 
filed on 2nd October as a continuation of the original 
application. It is pointed out that R. 129of the Civil 
Rules of Practice which provides that if the required 
stamp papers have not been deposited within the 
time prescribed in the rule, the application shall bo 
e struck of! is mandatory and that there is no provi¬ 
sion in the rules for the restoration of an application 
so struck off. The appellant, on the other hand, 
contends that the Court below had the power to 
pass the order dated 11th October under 0. 9, R. 9, 
read with S. 141, Civil I\ C., and that, even if 
these provisions are not applicable, it had inherent 
jurisdiction under S. 151 to treat the subsequent 
application as a continuation of the original applica¬ 
tion if it was satisfied that there was sufficient cause 
for non.deposit of the stamp papers required, and 
reliance is placed on the decision of this Court in 
18 Mad. 374* which certainly supports the conten¬ 
tion. There also an application for copies was struck 
off under the copyist rules for non-deposit of the 
required stamp papers, and a petition was put in for 
restoration of the previous application which was 
ordered and copies were granted. It was objected 
that an appeal filed with the copies so obtained was 
barred by time but this Court held that the later 
application must be considered to be a continuation 
of the previous application (or the purpose of com¬ 
puting the time prescribed for filing the appeal. No 
doubt the judgment does not state under what pro¬ 
vision the Court has the power to treat a petition 
for restoration of an application for copies dismissed 
for default as a continuation of the previous applica¬ 
tion, but the decision clearly concludes the point in 
favour of the appellant. The preliminary objection 
therefore fails and the appeal must be held to have 
been preferred in time. 

On the merits, tho only question argued was 
whether the respondent was entitled to claim tho 
I>enefits of the Madras Agriculturists Relief Act. 

1 . ('95) 18 Mad. 374, Ramanuja Iyengar v. Narayana 

Iyengar. 


Although the plaint which was filed long after the 
Act came into force definitely alleged that the res- * 
pondent deposited as collateral security the title 
deeds relating to his house and ground described in 
the schedule, the respondent did not specifically 
deny the allegations but contented himself with 
merely pleading that he was an agriculturist as 
defined in the Act and as such was entitled to relief 
under S. 9 thereof. He filed, however, a supple¬ 
mental written statement in which he sought to 
raise two additional pleas. The first of these, which 
alone is material here, was as follows : 

41 This defendant states that the property mort¬ 
gaged to the plaintiff was only the land and the 
document with the plaintiff relates only to the land 
and not to the superstructure. 1 * 

It is the respondent’s case that he had purchased 
the superstructure of the house from a third party v 
under a separate instrument before he purchased the 
site under Exs. C and D which he deposited with f, 
the appellant. On this basis the plea was sought to 
be raised that inasmuch as the title deeds deposited 
were only those relating to the purchase of the site 
the equitable mortgage was only of the land and not 
of tho superstructure. This plea was of course put 
forward to get over the difficulty created by S. 4 (d) 
of the Act which provides that nothing in tho Act 
shall affect any debt contracted on the security of 
house property alone in a municipality. This pro¬ 
vision was apparently overlooked when the original 
written statement was filed which, as already stated, 
contained no denial of the specific allegation in tho 
plaint that the suit debts were secured on the houso 
and ground described in the schedule attached to tho 
plaint. The Court below passed an order on 27th 
February 1940 refusing to allow this supplemental ” 
written statement to bo filed so far as it related to 
this plea on the ground that it was a statement of 
fact which must have been within the knowledge of 
the respondent at the time when he filed his previous 
written statement. Notwithstanding this order, the 
learned Judge considered the pica in his judgment 
and held that as the title deeds (Exs. C and D) 
related only to the land and not to the superstructure 
there was no equitable mortgage of the house, and 
that tho respondent was entitled to (he benefit of 
the Act. This decision is clearly unsustainable. The 
learned Judge having refused in his earlier order to 
allow this point to bo put forward by way of an 
additional written statement ought not to have 
allowed it to be put forward at any subsequent stage. 
Indeed it was represented by the appellant’s junior 
counsel who appeared for him in the Court below 
that the point was not even argued at the hearing 
and that the learned Judge dealt with the point by 
mistake in the judgment pronounced two weeks after| h 
the case was closed. It is, however, urged for the 
respondent that the question is one of pure law 
turning upon the construction of the title deeds, 

Exs. C and D and the letters Exs. 1 and 2 which* 
refer to the deposit of those deeds by way of collateral 
security. 

I cannot agree, for, if the resj>ondent had himself 
put up the superstructure on the site of which he 
was a tenant, and subsequently purchased this site 
from tho landlord, as suggested for the appellant, 
the title deeds though relating only to the Jana 
would clearly cover the house ami their eposi 
would create an equitable mortgage of the entire 
property consisting of the ground and thesujxn* ruc-j 
ture standing thereon. The respondent however 
stated in his deposition that ho had purchased tho 
superstructure (or Its. 22 or Rs. 23 from a th.nl 
party under a separate unregistered =fue deed which 
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lie bad in bis possession. This deed was not pro- 
duced and no evidence was let in on this matter on 
the side of the appellant. If this matter was properly 
raised and put in issue, it might have been possible 
for the appellant to show that the alleged purchase 
was not true and that the respondent himself had 
put up the superstructure. It will thus be seen that 
the question is not one of law but really depends on 
facts. Indeed, the respondent’s learned counsel 
strongly relied on the evidence of the respondent 
already referred to and submitted that it should be 
accepted as there was no evidence contra which 
shows the untenability of the contention that tho 
plea involves a pure question of law. In these cir¬ 
cumstances, the finding of the lower Court that the 
equitable mortgage comprised only the land and not 
the superstructure because the title deeds covered 
only the land and not the building cannot benllowed 
to stand as a finding on a pure question of law. 

Assuming however that it is open to the Court to 
go into this matter notwithstanding its exclusion 
from the scope of the trial by the order dated 27tli 
February 1940, I am satisfied that tho letters 
(Exs. 1 and 2) which refer to the deposit of the title 
deeds show that it was intended tocrente an equitable 
mortgage in respect of the whole bouse property. It 
is no doubt true thut Ex. 2 refers in one place to the 
title deeds "of ray land having been deposited as 
security" but, in another place, it states that the land 
and superstructure thereon have been given as 
collateral security. It was suggested that as Ex. 2 
was given at the time of the second loan, the recital 
that the land and suprestructure had been given as 
collateral security must be understood as referring 
to that transaction only, and not to the earlier loan. 

I am unable to read Ex. 2 in thissense. Admittedly] 
there was no deposit of any fresh title deeds at the 
time of the second loan, and if an equitable mort¬ 
gage was intended to be created in respect of both 
the land and the superstructure in respect of the 
second loan, it could only be on the strength of the 
original deposit of Exs. C and D which related only 
to the land. It is therefore clear that the title deeds 
deposited were regarded as the title deeds relating to 
both the land and the superstructure and as creating 
an equitable mortgugc in respect of both the loans. 
This is made still more clear by Ex. 1 which refers 
to the deposit of documents relating to the •‘above- 
mentioned house site," the expression "abovemen- 
tioned referring obviously to the house described by 
its municipal number at the head of the letter. I am 
not therefore prepared to accept the respondent’s 
evidence that there was a separate sale deed for the 
superstructure and that be deposited only the sal./ 
deed relating to the land at the time of the first 
loan as he bad no intention of creating an equitable 

fTnuT ? . hC su I* tr -trueture. For these reasons. 

I hold that the respondent is not entitled to claim 
the benefit of the Act although he is an agriculturist 
and that the appellant is entitled to a mortgage 
decree respect o the entire house including tho 
superstructure. Subject to these modifications, tho 
decree of the lower Court will stand. The appellant 
will havo his costs both here and below. 

C.K.K./ G.N. Order accordingly. 

Limitation Act— 

(a) (’42) Chitalcy, 8 . 12, N. 17 Pt. 1. 

(’38) Bustomji, S. 12 P. 210 Pt. 7. 

C. p. c._ 

<b) (’40) Chituley, O. 8 It. 9, N. 1. 

(’11) Mulla, 0.8 It. 9 P. 030 Note'Additional 
Written statement.’ 
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Somayya j. c 

Kolaparthi Venkatasubbiah—Appellant 

V. 

MaJallapalli Venkatasubbiah and 
another — Respondents. 

Second Appeal No. 668 of 1939, Decided on 29th 
August 1941, against decree of District Court 
Cuddappab, D/- 14tli October 1938. 

Provincial Insolvency Act 37 _ 

Vesting order under S. 37—Effect —^Property 

does not revert to insolvent _ Sale without 

impleading appointee under S. 37 is null and 
void. 

When an order under S. 37 vesting the property 
in some one other than the debtor is made there is 
no 'reversion of the debtor's property to himself." < 
Ibe appointee continues to be subject to the direc- 1 
tions of the insolvency Court which appointed him. 

1 hose directions relate to the property of the insol. 
vent and shopld be given in accordance with tho 
policy an.1 provisions of the Insolvency Act : (’ 35 ) 

22 A. I. B. 1935 Mad. 826 (F. B.); ( 35) 2‘> \ I Ji 

<’ 4 °) 2 7 A. I. B 1940 Mad. 375 
5* };• • ^ v ( \ 36) 23 A !• 1930 Bang. 284 

(K B.) and ('31) 18 A. I. B. 1931 All. 71, Dissent 

[P 372 C 1, 2] 

The only person entitled to represent the estate is 
the apiwmtee under S. 37. A sale held without him 
on record is a snle without the estate being repre¬ 
sented in the execution proceedings and therefore is 
null and void : ('14) 1 A. I. B. 1914 P. C. 129 
Ilel. on. [p 370 0 2 ] 

r. K. Srinivasa/halhachariar and T. T. Sri. 
ntvasan — for Appellant. g 

Kastun Scshagiri Rao — for Bespondents. 

and U ) DG n^ N ,T‘ — • Tl,e Plaintiff is the appellant 

tbrrc h ? 6 C< . 1,0 SUlt for recov ery of possession of 

fa Cmt'l 0 1 “'movable properties on the strength 

ohtnin^ * , hC d exccuti0 " °f " money decree 
obtained oga.nst one Yegnayya. ‘The contesting re-. 

P !! iu ? re subs, ; 1 uc,, t purchasers of the properties 

s hat no ie 'tui al ' laW °! “»d them defence 

co, rtlr Ye ° PaSSe<J l ° the Plaift'ff under the 
^ wns adjudged an insolvent and 

his adju beat, 0 " w as sui> S e queilf)y linnulle<1 UIldor 

for di’Jl, L nSolve,u; - v Ac *. for failure to apply 

indict HI W, i b,n tin,r - While annulling the ad- 

under S 37 Ml 1 " 6 * 0 VC,,CJ C °' ,rt n " or<)er 

in tin* Oftv l ii‘ C Act vest,n " tl,e debtor’s properties 
' , 0n ‘“«l Beceiver for a perio.l of one year. 

- ve ar expired, the appellant brought , 
the properties to sale without impleading the receiver A 

r tht ' P ro P' rtlcs - B appears that the 

cbtor died before the sale and his heirs were brought 
1 record as Ins legal representatives. Without im¬ 
pleading the Official Beceiver 111 whom the properties 
were d t e<1 to be ve stcd under S. 37 and a^pa'ren Ty 
without even notice to him, the Court sale was held 
is trie sale valid and does it pass any title to tho 
appellant. The question turns upon the efiect of a 
vesting order passed under S.37 of the Act. Wliat is 
ho legal status and position of the person n whom 
tl o properties are vested? In whom does the E 
title rest—is it in the debtor? The efiect of a 
order has l>een the subject of several de i- ° j 

which Uhl not' rt eiprC9Sod different opinions 
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58 Mad. 908. 1 Three possible alternative views that 
a may be held on this question are set out on pp. 921 
and 922 of the report : 

“Three points of view are possible. The first is 
that with the annulment the insolvency proceedings 
come to an abrupt and final conclusion. The insol¬ 
vency Court has no longer any power to pass any 
orders in regard to the insolvent’s property, its order 
vesting that property in the appointee being its last 
expiring act. The appointee is a mere custodian of 
the insolvent’s property. No doubt ho should carry 
on the ordinary work of administering and preserv¬ 
ing the property in his hands, but he has no further 
control over it, and must merely hold it subject to 
any orders as to attachment and sale which he may 
receive from any Court entertaining an application 
in execution against the insolvent. The insolvent’s 
creditors, subject to anything which may have been 
validated by S. 37, are restored to the position in 
\j which they found themselves before the insolvency 
proceedings began, and all must pursue afresh their 
remedies by execution or by suit in the ordinary way, 
which will mean in practice that the insolvent’s pro¬ 
perty will go to some and some only of his creditors. 
The second view is that if a vesting order is made 
the insolvency proceedings are continued for all pur¬ 
poses. The third view is one intermediate between 
these two, and, we think, is the view which must 
prevail. It is this, that the appointee continues to 
be subject to the directions of the insolvency Court 
which appointed him, that these directions relate to 
the property of the insolvent, and that they should 
he given in accordance with the policy and provi¬ 
sions of the Insolvency Act. It will be found on our 
further examination that this is not in all respects 
equivalent to the actual continuation of the insol¬ 
vency proceedings.'* 

c The first of these views was rejected by the Full 
Bench but has found acceptance with Rangoon High 
Court in 14 Rang. 254, 2 3 and with the Allahabad 
High Court in 53 All. 313. 5 The appellant's attempt 
to place reliance on the decisions of the Allahabad 
and Rangoon High Courts cannot be countenanced. 
The second view that the state of insolvency con¬ 
tinues for all purposes was also negatived and this 


aspect was further considered by Beasley C. J. and 
Cornish J. in 68 Mail. 1014. 4 The decision of the 
Full Bench is that, “the appointee continues to bo 
subject to the directions of tho Insolvency Court 
which appointed him, that these directions relate to 
the property of the insolvent and that they should 
be given in accordance with the policy and provisions 
of the Insolvency Act." King J. who delivered the 
lleading judgment dealing with S. 37 said this on 
page 9*24 : 

“Then we come to S. 37 itself, and tho first point 
to be noticed is the antithesis between the vesting 


order and the reversion of the debtor's property to 


himself." 


Tho proposition that the property reverts to the 
debtor oven when a vesting order is made was then 
considered at length and rejected. Then it wns 
jointed out that the other extreme view that “insol- 


1. ('35) 22 A.I.R. 1935 Mad. 826 : 158 I. C. 1060 : 
68 Mad. 908 : 69 M.L.J. 364 (F. B.), Vcerayya v. 
Srinivasa Rao. 

2. ('36) 23 A I R. 1936 Rang. 284 : 163 I C 217 : 14 
Rang 254 (F.B.). Annamalai Chcttiar v. Banerjee. 

3. (Ml) 18 A.I.R.1981 All.71:134 I C. 818 : 53 All. 
318:1931 A.L.J. 18, Pnnnalal v. Official Receiver. 

4. (*35) 22 A.I.R. 1935 Mad 931 : 157 I. C. 1007 : 

58 Miul. 1014 : 69 M.L.J. 856, Venkata Srinivasa 

Rao v. Secretary of Stato. 


vency proceedings are continued for all purposes ’ 1 
was also not tenable. The third or the intermediate * 
view was then accepted : 

“The person appointed under S. 37 has no longer 
by the mere fact of his appointment the powers 
which a receiver has under the Act. He has only 
such powers as are necessarily implied by the vesting 
order which are, as we understand them, to carry 
out the directions of the Court, and those directions, 
as we have said, should so far os the realisation and 
distribution of the debtor's property are concerned, 
be in accordance with the provisions of the Insol¬ 
vency Act.” 

Earlier in the judgment it was pointed out that 
the whole significance of the Court's action in 
vesting tho insolvent’s property in some one else 
seems to be that the Court is intended to preserve its 
control over that property. This decision lays down 
in unmistakable terms that when thero is an order 
under S. 37 vesting the property in some one other / 
than the debtor, there is no “reversion of tho debtor’s 
property to himself.'* The same view was expressed 
by Beasley C. J. and Cornish J. in 58 Mad. 1014, 4 
Beasley C. J. says on page 1018 : 

“It is quite clear in my view—and this is also the 
view of the Full Bench—that the appointee under 
8 . 37 does not hold the property for tho benefit of 

the insolvent.But in the opinion of the Full 

Bench tho legal effect of the vesting order will bo 
different from the legal effect of the reversion of the 
property to the debtor.” 

The question came up in a different form before 
another Full Bench of this Court in I. L. R. (1940) 
Mad. 441. 6 After holding that tho debtor should 
never have been adjudged a bankrupt, tho Full 
Bench refused to hand over the monies in the hands 
of the Official Receiver but directed an order under 

S. 37 to prevent the debtors from getting tho amount, g 
And they directed the amount to be vested in tho 
Official Receiver, not as Official Receiver but as a 
person appointed under S. 37, and observed that the 
Official Receiver should in due course distribute tho 
sum among tho creditors who bad proved in tho 
insolvency proceedings. The effoct of these decisions 
is clear that tho property did not revert to the insol¬ 
vent. This being so, tho Court sale passed no title 
to the appellant. It is not a case merely of a sale 
held without the leave of the Insolvency Court as 
Mr. Srinivasathathachariar urges but a case of a 
salo of certain properties as those of A when tho 
properties had vested in D. The only person entitled 
to represent tho estate was tho appointee under 
S. 37. A sale held without him on record is a salo 
'without the cstato being represented in tho execu¬ 
tion proceedings. Tho decision of tho Judicial Com¬ 
mittee reported in 42 Cal. 72^ is directly in point ^ 
and the sale is null and void. Tho property vested! 
in the Official Receiver when tho order of adjudica¬ 
tion was made and it had not yet reverted because 
the reverting was prevented by the vesting order 
under S. 37. I hold that the appellant got no title 
under tho Court sale; hence this second appeal is 

dismissed with costs. No leave. 

C.R.K./G.N. Appeal dismissed. 


>. (MO) 27 A.I.R. 1040 Mad. 375 189 I. C. B13 : 

I.L.R. (19 10) Mad. 441 (1940) 1 M L.J. 228 (0.), 
Poriakaruppan Chettiar v. Arunachalam Cbottiar. 
». (14) 1 A.I.R. 1914 P. C. 129 24 I. C. MJ4 . 4„ 
Cal 72 : 41 I. A. 251 (P. C.). Roghunath Dus v. 


c._l_ 


C. P c — 


(■40) Chitaley, S. 50. N. 12 Pt. 10. 

(•41) Mulla, O. 21 B. 22 Pago 784 It. (b). 
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A. I. R. (29) 1942 Madras 373 objected to such withdrawal on the ground that they 

will be inconvenienced by having to search lor e 

Krishnaswami Ayyangar J. another financier: 


Premji Tulsidas Sait — Petitioner 

v. 

P. S. Sethuramaswami Iyer and others 

— Respondents. 
Civil Revn. Petna. Nos. 1221, 1225 and 2127 of 
1940, Decided on 24th January 1941, to revise 
orders of Sub-Judge, Coimbatore, D/- 16th July 
1940. 


• Civil P. C. (1908), O. 23, R. 1—One of plain¬ 
tiffs applying for unconditional withdrawal from 
suit — Sub-rule (4) docs not apply and consent 
of other plaintiffs is not necessary — But Court 
can refuse such application if it will be prejudi¬ 
cial to other plaintiffs—Mere inconvenience to 
b other plaintiffs.having no relation to conduct of 
suit is not prejudice — It must amount to legal 
obstacle to continuation of suit. 


Sub rule (4) of 0. 23, R. 1 does not govern an ap¬ 
plication for the unconditional withdrawal of a suit 
under sub-r. (1). Rulo 1 does not contemplate tho 
necessity for a plaintiff to obtain the permission of 
tho Court to withdraw a suit or abandon part of his 
claim when he docs not seek for liberty to institute 
a fresh suit on the cause of action withdrawn. It is 
only in case where the permission of the Court is 
required that sub-r. (4) is called into operation and 
tho Court is not to give the permission when the 
other plaintiffs did not accord their consent, lint this 
docs not mean that one of several plaintiffs has an 
unconditional right to withdraw from a suit though 
it may be that for such a purpose, the consent of the 
c other plaintiffs may not be necessary. The Court can 
refuse to allow one of several plaintiffs to withdraw 
if such a course is not consented to by the remaining 
plaintiff or plaintiffs and if it be prejudicial to his 
or their interests. In other words, the Court is en¬ 
titled to take into account the consideration whether 


tho result of the withdrawal would tend to prevent 
the successful prosecution of the suit as framed oi 
create obstacles in the way of the plaintiff so doing 
If there is real prejudice to the remaining plaintiffs 
and they do not consent to tho withdrawal, the Cour 
will take this circumstance into consideration befon 
it comes to a decision one way or the other on ar 
application for withdrawal. There must be a lega 
obstacle to the continuation of the suit by such with 
drawal. Mere inconvenience to the other plaintiff; 
having no relation to tho conduct of the suit cannoi 
bo regarded as a prejudice which should prevent tin 
<2 Court from granting an application to withdraw b} 
one of several plaintiffs: 9 C. L. R. 332 and (’27) U 
A.I It. 1927 Bom. 244, Rel.on;(' 33) 20 A.I.R. 1932 
Mad. 824, Expl. (p 374 Q 1, 2] 

A suit bv threo plaintiffs for specific pcrformanct 
of a contract to reconvoy certain properties bctweci 
plaintiffs 1 and 2 and defendant was filed. Plaintiff! 
had agreed to finance plaintiffs 1 and 2 in getting 
the reconveyance and the arrangement was tha" 
plaintiff 3 was to get a usufructuary mortgage o 
the properties. The defendant refused to accept tin 
tender of the money whereupon the suit by tin 
plaintiff 3 was filed and tho money deposits! In 
plaintiff 3 in Court along with the plaint. Due ti 
subsequent disputes between plaintiffs 1 ami 2 am 
plaintitf 3, plaintiff 3 put in an application to with 
draw from the suit unconditionally without am 
prayer for permission to file a fresh suit. Plaintiffs 1 
and 2 had not consented to the withdrawal but then 


Held that such an inconvenience did not amount 
to a legal obstacle to the continuation of the suit and 
hence tho withdrawing of plaintiff 3 from the suit 
would not operate to the detriment of the other 
plaintiffs. [P 374 C 2] 

D. Ramaswamy Iyengar and T.P. Kayinaliram 

— for Petitioner. 

S. Panchapagcxi Sastri and P. S. Rama - 
chandran — for Respondents. 

ORDER. — C. R. P. No. 1225 of 1910 . This is 
a civil revision petition filed against the order of the 
Subordinate Judge of Coimbatore in I. A. No. 554 of 
1939 on his file. That application was made by 
plaintiff 3 in O. S. No. 33 of 1939 for an order per¬ 
mitting him under O. 23, R. 1 read with S. 151, j 
Civil P. C., to withdraw from the suit and to strike J 
his name off from tho record. The learned Subordi¬ 
nate Judge dismissed the application and hence the 
revision petition. O. S. No. 33 of 1939 was instituted 
by the first two plaintiffs along with tho petitioner 
for the specific performance of a contract entered 
into between the first two plaintiffs and the defen¬ 
dant by which the defendant had agreed to reconvey 
certain properties purchased by him from the former. 
The properties consisted of a mill and premises and 
also certain agricultural lands which belonged to the 
first two plaintiffs. They sold those properties for a 
consideration of lie. 26,000 of which its. 17,000 was 
actually advanced by the defendant and the balance 
was undertaken to be paid by him towards a Govern¬ 
ment loan taken by the first two plaintiffs on tho 
security of the property conveyed. Simultaneously 
with the salo deed, an agreement was executed by j 
the defendant to reconvcy tho properties on receipt 
of tho moneys advanced by them for the purchase. 

It was mentioned in the plaint that a sum of Rupees 
17,000 only had been advanced by tho defendant 
and that the two plaintiffs were therefore entitled to 
reconveyance on payment of that sum only. Tho 
petitioner who was plaintiff 3 was a financier of tho 
first two plaintiffs, having agreed in pursuance of an 
agreement of 17th November 1938 to advance tho 
said sum of Rs. 17,000 in order to enable plaintiffs 1 
and 2 to obtain a reconveyance of the property from 
the defendant. Tho arrangement between the parties 
was that a further sum of Rs. 3000 should be ad¬ 
vanced by the petitioner and for the consolidated 
amount of Rs. 20,000, plaintiffs 1 and 2 should givo 
a usufructuary mortgage over the properties 6 ought 
to be recovered in the suit. It also appears that on 
the date on which tho suit was instituted a mortgage . 
was executed by plaintiffs 1 and 2 in favour of plain- 1 
tiff 3 by which the former mortgaged the right to 
obtain a reconveyance from the defendant for a sum 
of Rs. 50 advanced by plaintiff 3. 

On the facts mentioned, tho parties apparently 
considered that the suit to obtain a reconveyance 
should be instituted by all the three plaintiffs. Plain¬ 
tiff 3 who had unsuccessfully attempted to tender 
the sum of Rs. 17.000 before suit deposited tho 
money into Court along with the plaint. Disputes 
and differences seem to have arisen between the first 
two plaintiffs on the one hand and plaintiff 3 on the 
other after the institution of the suit which led to 
plaintiff 3 desiring to withdraw from the suit and 
calling back the money deposited by him. Two ap¬ 
plications were accordingly taken out by him; I. A. 

No. 554 of 1939 for leave to withdraw from the suit 
:md I. A. No. 555 of 1939 for refund of Rs. 17.000 
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paid into Court as aforesaid. The learned Judge was 
a of opinion that the petitioner should not be allowed 
to withdraw from the suit as that course would 
operate to the prejudice of the remaining plaintiffs. 
He held that it was not necessary for him to obtain 
the consent of the other plaintiffs as he was neither 
asking for liberty to institute a fresh suit under 
O. 23, R. 2 nor seeking to avoid the consequences 
which O. 23, R. 3 imposes upon a plaintiff who 
withdraws from the suit without the permission of 
the Court. He seems to have accepted the view laid 
down in 29 Bom. L. R. 2991 and 9 C.L.R. 3322 that 
sub-r. (4) does not govern an application for the 
unconditional withdrawal of a suit under sub-r. (1). 
My attention was called on behalf of the respondents 
to 1 Pat. 2283 and A.I.R. 1928 Mad. 496* and it was 
argued that in the light of the decisions in these 
cases, sub-r. (4) should not l>e limited in its applica¬ 
tion to sub-rr. (2) and (8) only but that it should be 
b held to govern sub-r. (1) as well. In none of these 
cases has the question been discussed or the reasoned 
view put forward in 9 C.L.R. 3322 and 29 Bom. L. R. 
2991 considered. In fact, these two cases do not 
appear to have been cited before the learned Judges 
who decided them. The point was noticed in a 
Bench decision of this Court in 57 Mad. 299& but 
the learned Judges did not find it necessary to decide 
it and based their decision upon a different point 
altogether. In the absence of any binding decision, 

1 am inclined to follow the view propounded in 
9 C.L.R. 332-' and 29 Bom. L. R. 299,1 which pro¬ 
ceeded upon the specific words contained in sub-r. (4) 
which is to the following effect : 

Nothing in this rule shall be deemed toauthorise 
the Court to permit one of several plaintiffs to with¬ 
draw without the consent of the others." 

Rule 1 does not contemplate the necessity for a 
c plaintiff to obtain the permission of the Court to 
withdraw a suit or abandon part of bis claim when 
ho does not seek for liberty to institute a fresh suit 
on the cause of action withdrawn. It is only in case 
whore the permission of the Court is required that 
sub-r. (4) i3 called into operation and the Court is 
not to give the permission when the other plaintiffs 
did not accord their consent. This view, however, 
does not mean that one of several plaintiffs has an 
unconditional right to withdraw from a suit though 
it may be that for such a purposo, the consent of the 
other plaintiffs may not be necessary. On this point, 
‘the decision of this Court in the case already cited, 
namely, 57 Mad. 290& lays down the proposition that 
the Court can refuse to allow one of several plaintiffs 
to withdraw if such a course is not consented to by 
tbo remaining plaintiff or plaintiffs and if it Ik> 
prejudicial to his or their interests. In other words, 
d the Court is entitled to take into account tbo consi¬ 
deration whether the result of the withdrawal would 
tend to prevent the successful prosecution of tbo suit 
as framed or create obstacles in the way of tbo 
plaintiff so doing. If there is real prejudice to tbo 
remaining plaintiffs and they do not consent to tbo 
withdrawal, tbo Court will tako this circumstance 

1. (’27) 14 A.I.R. 1927 Bom. 214 : 101 j. C. 348 : 
29 Bom. L.It. 299, Nilappa Gouda v.Basan Gouda. 

2. (’82) 9 C. L. R. 332, Mohamaya Chowdhrain v. 
Durga Churnshaba. 

3. (’22) 9 A.I.R. 1922 Pat. 489 : 1 Tat. 223, Mt. 
Ram Devi v. Mt. Baliu Rani. 

4. (’28) 15 A.I.R. 1923 Mad. 49G : 107 I. C. 431, 
U. Punnayya v. P. Lingavya. 

5. (’33) 20 A.I.R. 1933 Mad. B24 : 117 I. C. 203 • 

r»7 Mad. 299 : G5 M. J,. J. G93, Ramaswnmi Clio’ 
ttiar v. Rongan Chettiar. 


into consideration before it comes to a decision one 
way or the other on an application for withdrawal. I 
I am unable to see in this case how it could! 
possibly be said that the first two plaintiffs are pre¬ 
judiced by plaintiff 3 withdrawing from the suit. 
The suit for specific performance can still go on. 
to a successful termination even in the absence of 
plaintiff 3 if the remaining plaintiffs are able to 
produce the necessary money for obtaining a recon¬ 
veyance from the defendant. The prejudice suggested 
is not a prejudice to the conduct of the suit in the 
sense of a legal difficulty to the Court going on with 
a suit. What was said was that the first two plain- 
tiffs had secured a financier and if he dropped out, 
they will be put to the necessity of searching for 
another. This is no doubt an inconvenience but it 
does not amount to a legal obstacle to the continua¬ 
tion of the suit. It is merely an inconvenience to* 
the plaintiffs having no relation to the conduct of* 
the suit. Such an inconvenience cannot be regarded / 
as a prejudice which should prevent-the Court from' 
granting an application to withdraw by one of) 
several plaintiffs. The learned Subordinate Judge is* 
of opinion 'that the petitioner is a necessary and 
proper party to the suit on the facts alleged in the 
plaint. It may be that he is a proper party but I do 
not see bow be is a necessary party to a suit based 
upon a contract to which plaintiff 3 was not a party 
at all. In view, however, of the fact that be has 
evinced bis intention to withdraw from the suit 
unconditionally without seeking liberty for institu¬ 
ting a fresh suit, he ceases to be even a proper party. 
But I do not and am not called upon to express any 
final opinion on this aspect of the question. It is 
enough to say that that is a question which will 
arise between him and the other two plaintiffs and • 
it is unnecessary for me to consider it in connexion 
with this petition. For the reasons mentioned, I am fll 
of opinion that the learned Subordinate Judge was 
in error in considering that tbo withdrawing of the 
petitioner from the suit would operate to tbo detri¬ 
ment of the other plaintiffs. The error was duo to 
his failure to appreciate the proper significance of 
the decision in 57 Mad. 299. 1 2 3 4 5 6 I therefore set aside 
the order of the learned Subordinate Judge and 
allow the petitioner's application I. A. No. 554 of 
1939. 

C. R. P. No. 1224 of 1940 C. R. P. No. 1224 
of 1940 arises out of I. A. No. 555 of 1939, an 
application filed in the lower Court by the petitioner 
for payment out to him of tbo sum of Its. 17,000 
deposited into Court along with the plaint. Tbo 
Subordinate Judge has permitted the petitioner to 
withdraw the amount from Court on the condition 
of bis redepositing into Court in the event of tbo 
plaintiff's success and furnishing security in tbo /| 
meanwhile for so doing to the satisfaction of tbo 
lower Court. The learned Judge’s view undoubtedly 
was that the petitioner was not entitled to withdraw 
the money and retain it for himself without a liabi¬ 
lity to bring it back intoConrt. If bo allowed him to 
withdraw, it was more for the purpose of preventing 
the money remaining idle in Court rather than in 
recognition of an unconditional right in him to with¬ 
draw the money. 

The question is whether tbo petitioner is entitled 
unconditionally to withdraw tbo money from the 
Court. In view of my order in C. It. P. No. 1225 of 
1940 tbo petitioner ceases to bo a party to the suit 
but bis right must be determined on the footing that 
while be was a party bo made the dej>osit. In order 
to arrive at a conclusion on this point, it is noccssary 
to find whether tbo money remained the property of 
the petitioner even after deposit or it became tbo 
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property of one or other of the parties to the suit. 
^ This question can be determined only by reference to 
the contract between the parties contained in Ex.C, 
the agreement of 17th November 1938. The peti¬ 
tioner is a moneylender by profession and the terms 
of the agreement show that he was not agreeable to 
the money being paid to the plaintiffs \jith the risk 
r»f the reconveyance not being obtained if the plain¬ 
tiffs spent away the money without paying it to the 
defendant. To avoid such a contingency, the stipula¬ 
tion was inserted in the document that the money 
should lxj paid for the jmr|)03e of obtaining recon¬ 
veyance either to the defendant himself direct or 
deposited into Court. In the light of this stipulation, 
it is clear to my mind that when that money was 
deposited into Court, it was deposited for the pur¬ 
ine of payment to the defendants and not that it 
should forthwith become the property of the other 
plaintifls. The defendant by his conduct has shown 
■ J that he is not prepared to accept the money. In fact 
when the money was tendered to him before suit, he 
declined to accept it. The position, therefore, is as 
if the petitioner has attempted to make a second 
tender through Court, a tender which down to the 
present day has not been accepted. It was never in¬ 
tended that the first two plaintiffs should receive the 
money or become liable for it unless the defendant 
actually received the money. At the present stage, 
the event has not occurred and it seems to me that 
the money therefore should be regarded as money 
still belonging to the petitioner, tendered to but not 
accepted by the defendant. 

As I have already mentioned, there has been a 
breach between the first two plaintiffs and the peti¬ 
tioner and the rights of the parties in consequence of 
the breach have therefore to be determined elsewhere 
in other proceedings. Whatever those rights may be 
and whatever liability for damages the petitioner 
might have incurred, his right to withdraw the 
money which a is still his can scarcely be open to 
doubt. The order of the Subordinate Judge is ac¬ 
cordingly set aside and there will be in its place an 
order directing the refund of the sum of Rs. 17,000 
deposited by the petitioner into Court. I understand 
that the money has been already withdrawn on the 
petitioner furnishing ’security. The result of my 
order will bo that the security will stand cancelled. 
The respondent will pay the costs of the j>etitioner 
in both the civil revision petitions. One set advocate's 
fee. C.R.P. No. 2127 of 1910 will be dismissed, but 
there will be no order as to costs. 

C.R.K./K.S, Order accordingly. 

^ — ■ 1 M ■ - . ____ ____ 

P Q m _ 

4 (’40) Chitulcy, O. 23 It. 1, N. 2 Pt. 1, N. 19 

and N. 2G. 

(’41) Mnlla, 0.23 R. 1 I>. 952 Pt. (o), P. 9G3 
Pt. (J), P. 951, Note Other sufficient grounds.' 
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Venkataramana Rao J. 

Kuppala Sublarayudu and another 

— Appellants 
V. 

A m m a nainan chi Yen ha tasubba m ma 

— Respondent. 

Appeal No. 2GG of 1910, Decided on 27th August 
1911, against appellate order of Sub-Judge, Bapatla, 
D/- 22nd July 1910. 


Civil P. C. (1908), S. 60 (1) (c) — “Agricul¬ 
turist’' — Meaning — House used by person for a 
carrying on his calling effectively as agricul¬ 
turist is exempt. 

An ‘agriculturist* within the meaning of S. 60 (1) 

(c) must be a tiller of the soil really dependent for 
his living on tilling the soil and unable to maintain 
himself otherwise : (’37) 24 A. I. R. 1937 Mad. 551 
(F. B.), Foil. [P 375 C 2] 

The debtor had no other vocation except agricul¬ 
ture. He kept his plough, bullocks and carts in his 
house : 

Ileld that the house was really used for the pur¬ 
pose of carrying on his calling effectively as agricul¬ 
turist and as such was exempt from attachment : 
(’26) 13 A.I.R. 1926 Mad. 350, Expl . (P 375 C 2] 

• K. Krishnamurthi — for Appellants. 

K. Kotayya — for Respondent. 

JUDGMENT.— In I.L.R. (1937) Mad. 7771 f or / 
the purpose of S. GO (1) (c), Civil P. C., an agricul- 1 
turist is defined as follows : ‘ An 'agriculturist' 
within the meaning of S. GO (1) (c), Civil P.C., must 
be a tiller of the soil really dependent for his living 
on tilling the soil and unable to maintain himself 
otherwise.” It seems to me having regard to evi¬ 
dence in this case, the appellants would be agricul¬ 
turists within the meaning of Sec. 60 (1) (c). The 
evidence in this case is that the appellants have no 
other vocation except agriculture. They keep their 
plough, bullocks and carts in their house. Therefore 
the house is really used for the purpose of carrying 
on their calling effectively as agriculturists. This 
would satisfy even the view taken in 49 Mad. 227 2 
on which the lower Courts rely. I therefore reverse 
the decision of both the lower Courts and hold that 
theappelluntscanclaimcxemption under S. GO (l)(c), 
Civil P. C. I direct each party to bear his own 9. 
costs throughout. Leave to appeal is refused. 

C.R.K./K.S. Appeal allowed. 

1. (’37) 24 A. I. R. 1937 Mad. 551 : 170 I. C. 198 : 
I.L.R. (1937) Mad. 777: (1937) 2 M.L.J. 11 (F.B ), 
Lakshmayya v. Official Receiver, Masullipatam. 

2. (’26) 13 A.I.R. 1926 Mad. 350 : 92 I.C. 398 : 49 
Mad. 227 : 50 M. L. J. 90, Muthu Vcnkatarama 
Reddiar v. Official Receiver, South Arcot. 

C. P. C._ 

(’40) Chitaley, S. 60, N. 10 Pts. 1, 11 and 13. 

(’41) Mnlla, S. 60 Page 243 Pts. (t), (w) and (v). 

A. I. R. (29) 1942 Madras 375 (2) 

Wadsworth and Patanjali Sastri JJ. 

S. Vaidyanatha Ayyar — Petitioner 

V. 

V. N. Srinivasa Ayyar — Respondent. 

Civil Bcvn. Petn. No. 2103 of 1939, Decided on 
1st May 1941, to revise order of Dist. Munsif, 
Mannargudi, D/- 29th Juno 1939. 

Madras Agriculturists Relief Act (4 of 1938), 

S. 14 — Words “debt” and “family debt” in 
S. 14 — Meaning— A and B brothers members of 
joint Hindu family executing pronote for family 
debt—Partition — Liability under pronote as¬ 
signed to A —Creditor obtaining decree against 
A and B — B agriculturist taking no steps to 
scale down debt— A non-agriculturist claiming 
that debt being tamily debt within S. 14 decree 
could be executed against his proportionate 
share of debt — Debt under decree held not 
“family debt”—.! held entitled to no relict. 
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Under S. 3 (iii) in deciding whether a debt is one 
a due from an agriculturist regard must be had to tho 
state of affairs existing at least on 1st October 1937 
since the definition of agriculturist cannot properly 
be applied to the status of any one as it existed at 
an earlier period. The term “debt” in S. 14 must 
be restricted to debts duo from an agriculturist and 
the term “family debt” therefore necessarily means 
a debt duo from a family which was an agriculturist 
at the commencement of the Act or at least on 1st 
October 1937. It is not the intention of S. 14 to 
confer upon a non agriculturist the power to get rid 
of his liabilities in a case in which those liabilities 
do not necessarily form part of a major liability to 
which tho Act necessarily applies. [P 376 C 2 ; 

P 377 C 1] 

In 1933 A and his brother B members of a joint 
family executed a promissory note in discharge of a 
family liability. In November 1934, thero was a 
b partition and the debt was allotted to A. In 1936 
the creditor got a decree against both A and B. The 
decree was based on the joint liability of the bro¬ 
thers under the promissory note and did not proceed 
on any family liability. B the agriculturist brother 
took no action to get his liability under tho debt 
scaled down. Rut A (the non-agriculturist brother) 
tried to stop execution against himself on the ground 
that by reason of S. 14 the debt was a family debt 
the decree for which could only be executed against 
h i m to the extent of h is proportionate share in tho debt: 

IIeld that in ordinary cases when an agriculturist 
and non-agriculturist were jointly liablo for a debt, 
tho Act did not provide that the non-agriculturist 
shall bo liable only for half the debt and that the agri¬ 
culturist shall get tho other half scaled down. Tho 
liability which formed tho subject of tho decree 
was not a family debt and that A was entitled to no 
c relief. f P 376 C 2 ; P 377 C 1] 

R. Ramamurthy and K . Soundararaja Ayyangar 

— for Petitioner. 

M. S. Venkatarama Ayyar — for Respondent. 

WADSWORTH J—This Civil Revision Peti¬ 
tion arises out of an application for stay of execution 
under S. 20, Madras Act, 4 of 1938. Tho petitioner, 
who was also tho applicant before the lower Court 
is admittedly a non-agriculturist. In 1933 ho and 
his brother (who is an agriculturist) were members 
of a joint family and they executed a promissory 
note which is said to be in discharge of a family 
liability. In November 1934, there was a partition 
between the two brothers and at that partition tho 
debt in question was allotted to tho present peti¬ 
tioner, though of courso this arrangement would not 
bind the creditor. In 1936, tho creditor got a decreo 
against both tho brothers. Tho decreo is based on 
d tho joint liability of tho brothers under tho pro¬ 
missory noto and docs not proceed on any family 
liability. Now tho agriculturist brother has taken 
no action to get his liability under this debt scaled 
down. But the )>etitioner (tho non-agriculturist bro¬ 
ther) tried to stop execution against himself on tho 
ground that by reason of S. 14 of tho Act this was a 
family debt tho decree for which could only bo 
executed against him to the extent of his propor¬ 
tionate share in tho debt. The lower Court repelled 
this contention mainly on tho ground that tho peti¬ 
tioner was really liablo for tho whole of tho debt by 
tho arrangement with his brother and that he was 
not an agriculturist and thcrofore not entitled to tho 
benefits of tho Act. 

It has been argued before us that when onco it is 
established that tho debt in question was a family 
debt beforo partition, S. 14 comes into play and tho 
joint decreo liti9 to bo sealed down at the instance of 


the non-agriculturist judgment-debtor on the basis 
that he should be liable only for his proportionate € 
share of the debt and that tho other portion due 
from tho agriculturist member will have to be scaled 
down. This argument assumes that the word 'debt* 
in S. 14 is not used in the technical sense given to it 
by the definition in S. 3 of the Act. Under S. 3 (iii) 
‘debt* means any liability in cash or kind whether 
secured or unsecured due from an agriculturist, and 
we have held that in deciding whether a debt is one 
due from an agriculturist, we have to have regard 
to the state of affairs existing at least on 1st October 
1937 since the definition of agriculturist cannot 
properly be applied to the status of any one as 
it existed at an earlier period. It is argued by 
Mr. Venkatarama Iyer for the respondent that unless 
there is something repugnant in the context, tho 
definition of ‘debt* found in tho Act has to be applied 
and the result of applying that definition to S. 14 
would be to give the operative words a meaning f 
more or less as follows : “Where in any Hindu 
family, whether divided or undivided at tho time of 
the application, some of the members who are liable 
in respect of what was at the commencement of tho 
Act a joint family debt duo from an agriculturist 
family, are not agriculturists, while others are agri¬ 
culturists,” and so on. It may at first sight appear 
that this is putting rather a heavy weight on tho 
word 'debt*; but clearly the definition in the Act 
has to be applied unless it is obviously inapplicable 
having regard to the context. It has been suggested 
that tho words “whether divided or undivided” 
make it clear that tho Legislature when talking of 
a family debt are usiug tho word “debt” in its 
ordinary dictionary sense and meant to includo any 
liability which could bo traced back to a joint family 
liability. But it seems to us that full effect can bo 
given to tho words “whether divided or undivided” 9 
even when tho word ‘debt’ is interpreted according 
to the definition in tho Act. This can bo done by 
relating tho word ‘debt' to tho stato of affairs exis¬ 
ting at the time contemplated in that definition, 
viz., tho state of affairs at or just before the com¬ 
mencement of tho Aot and by relating tho words 
“whothor divided or undivided” to the state of 
affairs existing at tho timo when the question of 
liability comes beforo tho Court. It seems to us that 
thero is a good deal of logic in this reading of tho 
section. 

Thero is, after all, no particular reason to give 
any special relief in respect of a debt merely because 
it can bo traced back historically to a family debt. 

In ordinary cases, when an agriculturist and non¬ 
agriculturist arc jointly liable for a debt, tho Act 
docs not provido that tho non-agriculturist shall be 
liable only for half tho debt and that tho ngricul- h 
turist shall get tho other half scaled down. Tho 
only reason for applying a special rulo to family 
debts seems to us to lio in tho fact that by the defi¬ 
nition of 'person* in S. 3 of the Act a joint Hindu 
family can itself be an agriculturist and a debt duo 
by such a family can itself be tho subject of tho 
scaling down process; and in such a caso tho Legis¬ 
lature has endeavoured to solve tho problem of what 
is to be dono when ono of tho coparceners is dis¬ 
qualified from relief, lie being ft non-agriculturist in 
his personal capacity though tho family as a whole 
is an agriculturist and also what is to happen when 
tho debt at tho commencement of the Act was ono 
which would come under tho operation of the Act. 
but by subsequent changes in the constitution of tho 
family, tho liability comes to bo split up between 
individuals, some of whom aro agriculturists and 
others arc non-agriculturists. To deal with these 
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Q two sets of circumstances, the Legislature 6ccms to 
have enacted 8. 14, so that the debt which at the 
commencement of the Act was a family debt due by 
the statutory person possessed of an agriculturist 
character, could be scaled down when one or more 
of tho persons liable for that debt had no equitablo 
right to demand relief, they being non-agriculturi3ts. 
With that object in view, the section was enacted 
giving the creditor tho right to proceed in full only 
for tho proportionate share of the debt due from tho 
non-agriculturist member of tho family, even though 
ho had subsequently become divided, and restricting 
the scaling down process to the proportionate liability 
of the agriculturist member. It is not, in our opinion, 
tho intention of this section to confer upon a non¬ 
agriculturist tho power to get rid of his liabilities in 
a case in which those liabilities do not necessarily 
form part of a major liability to which tho Act 
necessarily applies. In this view we are of opinion 
b !that the term 'debt* in S. 14 must be restricted to 
debts due from an agriculturist and that the term 
"family debt” therefore necessarily means a debt 
due from a family which was an agriculturist at 
rtho commencement of the Act or at least on 1st 
October 1937. It follows that the liability which 
forms tho subject of the decree in the present case is 
not a family debt and that the petitioner is entitled 
to no relief. The petition is therefore dismissed with 
costs. 

C.R.K./G.N. Petition dismissed . 
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Venkataramana Rao J. 

In re Travancore National and Quilon 
Dank Ltd. (in liquidation). 

Modern Automobiles by Proprietor It. G • 
Patel — Applicant 

v. 

Travancore National and Quilon Bank 
Ltd. (in liquidation) by Official 
Liquidators — Respondents. 

Application No. 2910 of 1940, Decided on 16th 
December 1941, in 0. P. No. 158 of 1938. 

Banker and Customer-Customer of Bombay 
branch of bank on 16th June 1938 delivering 
two cheques drawn in his favour on Madras 
branch ot bank to be credited in current account 
at Bombay—Cheques despatched to Madras on 
same day and amount of first cheque realised 
on 18th June 1938 and of second cheque on 20th 
d June 1938 — Customer under rules of bank not 
entitled to draw on cheques until it was ascer¬ 
tained that proceeds thereof were realised by 
bank—Relationship of debtor and creditor held 

did not arise when cheques were delivered_ 

Realisation of cheques by Madras branch held 
realisation by Bombay branch _ Proceeds ot 
first cheque held must he deemed to have been 
ascertained within rules of bank but not of 
second cheque—Customer held entitled to rank 
as preferential creditor in respect of second 
cheque and as ordinary creditor in respect of 
first. 

A customer of tho Bombay branch of the hank 
who had a current account with them delivered on 
16th June 193d a cheque bearing tho said date for 
Kn. 1500 drawn in his favour on the Madras branch 
of the hank and another cheque for a sum of 
Ks. 433-2-0 drawn in his favour on the samo branch 


for realisation and credit in his current account. 
Under the rules of tho bank the cheques wero not 0 
available for drawing until it was ascertained that tho 
proceeds had been realised by the bank. The custo¬ 
mer contended that before he received any intima¬ 
tion that tho amounts of his cheques were realised 
and were available for drawing against, tho bank 
suspended payment and therefore the said moneys 
realised by the hank must he held to be money held 
in trust lor him and ho was therefore entitled to 
rank as a preferential creditor. The cheques wero 
despatched to tho Madras branch on 16th Juno 
1938. The sum of Its. 15UU in respect of the cheque 
dated 16th Juno 1938 was realised by the Madras 
branch on 18th June 1938 and tho sum of Rupees 
433-2-0 in respect of the second cheque \va3 realised 
on 20th June 1938 before tho bank susj>ended 
payment : 


Held that sinco the moneys were to be credited 
into the current account the relationship intended 
to be established between the customer and tho hank 
was that of a debtor and creditor. On the date on 
which the customer paid the cheques into the bank 
it could not be said that such a relationship aroso 
because lie was not allowed to draw on those cheques 
until the proceeds thereof had been realised by tho 
bank : [P 378 C 1] 


/ 


Held further that the proceeds of the cheques 
must he deemed to have been realised by the Bombay 
branch on the respective dates on which thev were 
realised by the Madras branch : (1843) 57 R.R. 183 
and (1923) 1 Ch. 41, Bel. on. (P 379 C 1] 

So fur as the proceeds of the cheque for Rs. 1500 
were concerned, it must be held that there wus ascer¬ 
tainment. The amount was realised on 18th Juno 
and it won hi have been open to the customer to 
draw upon the bank and he could have easily ascer- 7 
tained that the amount was realised by the bank. 
But in regard to the second cheque namely for 
Rs. 433-2 0, it could not he said that there had been 
ascertainment within the mcaniug of the rules ot 
tho bunk. Consequently, tho customer was entitled 
to rank as an ordinary creditor for the sum of 
Rs. 1500 and as a preferential creditor in regard to 
the sum of Rs. 433-2-0. (p 379 C 1 j 


1\ C. Gopalaratnam — for Applicant. 

C. Krishnasuami Ayyar — for Respondents. 


ORDER. —This is an application by one Mr. Patel 
the proprietor of Modem Automobiles carrying on 
business at Bombay for payment of two sums, 
Rs. 1500 and Its. 433-2-0. Tho case for the applicant 
is that he was a customer of tho Bombay branch of 
the Travancore National and Quilon Bank Ltd.,and 
had a current account with them, that he delivered 
on 16th Juno 1938 a cheque bearing tho said date 
for Rs. 1500, drawn in his favour on tho Anderson 
branch of the bank at Madras and another cheque 
for a sum of Rs. 433-2-0 drawn in his favour on tho 
sumo branch for realisation and credit in his current 
account, that according to the course of dealings ho 
had with the bank lie could draw on the said bank 
<»nly after the said amounts were realised and inti¬ 
mation thereof hud been given to him, that before 
ho received any such intimation the hank suspended 
payment and therefore the said moneys realised bv 
the bunk must bo held to bo moneys held in trust 
for him and he is therefore entitled to rank as m 
preferential creditor in respect thereof. The receipt 
of the cheques by tho Bombay branch of the bank 
and the realisation ol the said cheques by the Ander¬ 
son branch of the bank are admitted bv the Official 
Liquidators. The sum of Its. 1500 ie io<i*ct of tho 
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0 cheque dated 16th June 1938 was realised by the 
Anderson branch on 18th June 1938 and the sum 
of Rs. 433-2-0 in respect of the second cheque was 
realised on 20th June 1938 before the bank sus¬ 
pended payment. There are two paying in slips 
Exs. A and A-l evidencing the payment of cheques 
to the Bombay branch of the bank. They indicate 
that the said cheques were paid in to the credit of 
the Modern Automobiles in current account. There 
r.re certain rules framed by the bank in regard to 
the current account and two rules appear to be rele¬ 
vant in regard to the cheques in question. Rule 10 
runs thus : 

“Cheques, drafts, etc., (either local or mofussil) 
on other banks received after 1 P. M. (on Saturdays 
11-30 A. M.) will not be sent for collection until the 
following business day and should accordingly be 
drawn against only after they are realised." 

- Rule 12 says : 

“It must be distinctly understood that though 
entries may havo been made to the credit of an 
account and initialled for in the pass-book, should 
such credits be made up of cheques which have to 
be collected, they are not available for drawing 
against until it 1ms been ascertained that the pro¬ 
ceeds have been realised by the bank.'* 

Mr. Gopalarntnam appearing for the applicant 
examined Mr. Patel. He deposed that he was re¬ 
ceiving advice notes in regard to the amounts realised 
in respect of cheques delivered to the bank from 
time to time. He also filed his pass-book which 
contains the rules on which the relationship between 
him and bank in regard to these cheques was 
regulated. The question that arises is whether in 
respect of moneys realised by the Anderson branch 
in respect of these cheques the relationship of debtor 
and creditor was established between the bank and 
c the applicant. From the paying in slips it is clear 
that tho moneys were intended to be credited into 
the current account and therefore, the relationship 
intended to be established between the applicant and 
the bank was that of a debtor and creditor. On tho 
date on which the applicant paid the cheques into 
the bank it cannot be said that such a relationship 
arose because he was not allowed to draw on those 
cheques except according to the provisions contained 
in Rr. 10 and 12. It does not appear from the evi¬ 
dence when the cheques were delivered at the Bom¬ 
bay branch, that is, whether it was after 1 P. M. or 
!>cfore that hour. But it appears that those cheques 
were despatched ton the very day to the Anderson 
branch at Madras and realised by them immediately 
in the ordinary course of business. Under R. 12 
those cheques were not available for drawing until it 
was ascertained that the proceeds had been realised 
d by tho bank. The question is, can it be said that it 
has been ascertained that tho proceeds have been 
realised by the bank? Tho receipt by tho Anderson 
branch at Madras of these sums on tho respective 
elates must bo held to bo receipts by tho bank and 
the proceeds must bo said to have been realized by 
the Bombay branch of tho bank on the respective 
dates. In(1843)9 Cl. A F. 818 (852) : 57 R.R. 183,1 
one Mackersy had an account with the firm of Ram¬ 
says. Hodolivered a draft dated 10th February 1832 
druwn in his favour on u firm in Calcutta requesting 
the firm of Ramsays to realize tho proceeds of the 
cheque and place them to his credit. Ramsays deli¬ 
vered this bill to Coutts A Co. requesting them to 
forward it to their agents at Calcutta for realisation. 
Coutts A Co. sent that bill to their correspondents 

1. (1813) 9 Cl. A F. 818 : 2 Bell 30 : 57 R. R. 183, 

Mackersy v. Ramsays. 


Alexander A Co. at Calcutta who realized the pro¬ 
ceeds of the bill but failed to remit the amount to ® 
Coutts A Co. and subsequently became bankrupt. - 
The question that arose in that case was whether 
Mackersy was entitled to have credit for the amount 
realized by Alexander A Co. in spite of their bank¬ 
ruptcy and when it could be said that the proceeds 
should be deemed to have been realized to the credit 
of Mackersy. 

The House of Lords held that in spite of the 
bankruptcy Mackersy would be entitled to have cre¬ 
dit for the said amount and the amount must be 
deemed to have been realized by Ramsays when Ale¬ 
xander A Co. collected the amount in Calcutta. Lord 
Ordinary who tried the case took the view that at the 
moment when Alexander A Co. realized the amount, 
at that moment the law placed it to the credit of 
Mackersy (page 191). This view was affirmed by the 
House of Lords. Lord Campbell at p. 203 observed : 

“I approve of the expression of the Lord Ordinary, / 
when speaking of the receipt of the money by Coutts* 
correspondents at Calcutta, that at that moment tho 
law placed it to the credit of the defender.*' Lord 
Cottenham also took the same view. From this deci¬ 
sion it is clear that the realisation of the cheques by 
the Anderson branch must be held to be realisation 
by the Rombay branch. Mr. Gopalarntnam placed 
considerable reliance on (1923) 1 Ch. 41. 2 The facts 
in that case were as follows : One V on 16th De¬ 
cember 1920 paid into his credit at Farrow's Bank, 
Birmingham branch, a cheque drawn in bis favour 
on the London Joint City and Midland Bank, West 
Bromwich branch. The Farrows Bank remitted 
the cheque to Barclays Bank for realisation. On 17th 
December Barclays Bank presented the cheque at 
the clearing honso to the London Joint City and 
Midland Bank who remitted it to their West Brom¬ 
wich branch. On 18th December the West Bromwich 2S 
branch advised the Head Office that the cheque was 
cleared. On 20th December the London Joint City 
and Midland Bank settled with Barclays Bank 
through the clearing house at 12-30 P. M. so that 
it may be taken that Barclays Bank must bo 
deemed to have realized tho amount at that hour on 
that date. Barclays Bank immediately advised Far¬ 
row’s Bank that tho cheque was cleared but on tho 
early morning at 8-30 A. M. Farrow's Bank had 
susjKjnded payment. The relations between V and 
Farrow's Rank in regard to the cheques paid to his 
current account were regulated by R. 4, namely, 
“The bank will not be responsible for any cheques, 
bills, notes, coupons, or securities forwarded by post 
for collection or acceptance, nor for any delay which 
may arise. Proceeds of remittances will only bo 
available after receipt of the samo by tho bank.*' 
Astbury J. took the view that tho proceeds of the h 
cheque could not be said to have been received by 
the Farrow s Bank till after suspension on the ground 
that it must have been received only at 12-30 P. M. 
the hour at which Barclays Bank must bo deemed 
to have realized the amount when they settled tho 
account with the London Joint City and Midland 
Bank. I refer to the following observation of 
Astbury J. which makes tbo joint clear : 

“Now, in tbo present case, it is common ground 
that the time at which this cheque was cleared in 
fact and the moneys mode available for Barclays 
Rank as agent for Farrow’s Bank was 12-30 on 
Monday, 20th December. Farrow’s Bank, however, 
lmd stopped payment, if not on Saturday or Sunday 
certainly in the early hours of Monday morning, and 

2. (1923) 1 Ch. 41 : 92 L. J. Cli. 153: 128 L. T. 

332 : GC S. J. 7S, In re Farrow’s Bank Ltd. 
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long before 12-30 in the day. That being so it seems 
to me that after ceasing to act as a going concern 
and stating their intention no longer to act as a going 
concern they had no longer any authority from 
Voyce to take what was in fact his money received 
after the stoppage and convert it into money forming 
part of their assets, in respect of which they would 
he entitled to assume the position of debtors instead 
of agents. On that short ground I am of opinion 
that these moneys never were in fact collected by 
Farrow's Bank at a time when they were entitled to 
claim them as part of their assets." 

From these observations it is clear that the receipt 
by the Barclays Bank was held to be receipt by the 
Farrow’s Bank but os that receipt was only after 
12-30 P. M. it was held that the amount was received 
after the suspension of payment by the Farrow's 
Bank. This view was affirmed by the Court of 
Appeal. I therefore hold that the proceeds of the 
cheque must be deemed to have been realized by the 
Bombay branch on the respective dates on which 
they were realized by the Anderson branch. The 
question is, can it be said that it has been ascertain¬ 
ed within the meaning of B. 12 because until then 
the proceeds will not he available for drawing. It 
seems to me that so far as the proceeds of the cheque 
for Rs. 1500 are concerned it must be held that 
there was ascertainment. The amount was realized 
on 18th June and certainly it would have been open 
to the applicant to draw upon the bank and ho could 
have easily ascertained that the amount was realized 
by the bank. But in regard to the second cheque, 
namely-for Bs. 433-2-0, I find it difficult to hold 
that there has been ascertainment within the mean, 
mg of the said ride. 1 therefore hold that the appli¬ 
cant is entitled to rank ns an ordinary creditor for 
the sum of Rs. 1500 and as a preferential creditor in 
regard to the sum of Rs. 433-2-0. The applicant 
will have Rs. 35 for his costs and the Official Liqui¬ 
dators will have Rs. 35 for their costs, both out of 
the assets of the bank. 

C.R.K./G.N. Order accordingly. 
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Leach C. J. and Bell J. 


Tiehara Viyyamma and others — 

Appellants 


v. 


Ayyagari Veera Venkata Satya Surya¬ 
prakasa lino ytii nor by his next friend 
1 addiparti If am ay a min a and another 


— Respondents. 
Appeal No. 157 of 1910. Decided on lGth January 
1912 agamst decree of Sub-Judge. Cocannda. ,n 
O. S. No. 5 of 1931. 


(a) Hindu law — Adoption — Widow living in 
concubinage and in state oi pregnancy — She is 
incompetent to adopt. 

A Hindu widow who is living in concubinage and 
is in a state of pregnancy resulting from such con¬ 
cubinage is incompetent to receive a son in :u]o| tion 
to her deceased husband : 5 JJcng. L. R. 362, 
Approved. [P 380 C 1] 

(b) Hindu law — Adoption — Validity— Un¬ 
chastity — Widow must be shown unchaste at 
time ot adoption — She cannot be regarded un¬ 
chaste at time of adoption on account of her 
conduct many years before adoption. 


A person challenging an adoption by a widow on 
the ground of her unehnstity must show that she e 
was liviug an immoral life at the time of adoption. 
The Hindu law will not regard a widow as un¬ 
chaste because of her conduct many years before the 
adoption. Consequently, the fact that four years after 
her husband’s death in 1914 the widow became the 
mistress of some person in itself would not rneanshe 
could not make a valid adoption in the year 1928. 

[P 380 C 1] 

(c) Hindu law—Adoption—Giving and accept¬ 
ing — Natural father and adoptive parent can 
appoint agent to give or take boy. 

Since a natural father can lawfully authorise 
another to give his son in adoption, it must follow 
that the adoptive parent can delegate some one to 
accept the child in adoption on his or her behalf. 

\\ here the adoptive mother having apjointed agents 
to receive the boy, was herself present at the time of m 
the datta horaam ceremony and accepted the boy ' 
through the hands of her representatives who were 
sitting close to her, the giving and taking must be 
regarded as lawful: 8 Boin H.C.R. 244 and 25 Bom. 
551, Approved. [p 380 C 2] 

(d) Hindu law—Alienation—Widow—Neces¬ 
sity — Alienees not attempting to satisfy them¬ 
selves that money was necessary for family or 
estate—Alienations cannot bind adopted son. 

W here the alienees from a widow make no attempt 
to satisfy themselves that the raising of the moneys 
was necessary for the purposes of the family or the 
estate, the alienations are not binding on the adopt¬ 
ed son. [p 360 C 2J 

1\ Somasundaram and P. Suryanarayana 

— for Appellants. 

G. Dalaparamestvari Rao — for Respondents. ^ 

LEACH C. J. — The main question in this 
appeal is whether respondent 1 is the adopted son of 
one Suryaprakasa Itao, an inaindnr of Tirupathi in 
the Godavari District. Suryaprakasa Rao died in the 
year 1914 and it is respondent l’s case that his 
widow adopted him us a son to her deceased husband 
in 1928, the consent of the nearest sapinda bavin" 
been obtained. The appeal also challenges the valu 
dity of three alienations made bv the widow before 
the adoption. The Subordinate Judge held that the 
adoption of respondent 1 was valid and that the alie¬ 
nations were not binding on him. The suit was filed 
by resjiondent 1 for a declaration that his adoption 
was valid and for an order setting aside the aliena- 
t‘ ons - The appellants are defendant 6 who bought 
1'36 acres of land from the widow, the legal repre¬ 
sentatives of one Peda Subbanna in whose favour 
the widow executed a usufructuary mortgage of /j 
another property, and the legal representatives of 
another person named Subbanna who was also a 
mortgagee of land belonging to Suryaprakasa Rao’s 
estate. 

The appellants challenge the correctness of the 
finding of the Subordinate Judge that respondent 1 
was validly adopted on two grounds. In the first 
place they say that when the w idow adopted respon¬ 
dent 1, she was unchaste and therefore under Hindu 
law could not adopt a son to her husband. In the 
second place they say that the adoption ceremony 
Was not valid because the widow did not herself re¬ 
ceive the boy direct from the hands of the natural 
father, but through agents appointed bv her f.. r tins 
purpose. In 5 Deng. L. R. 3621 the Calcutta nigh 

1-( < 0 ) 5 Bong. 1. R. 3G2, Savamala! Dutt v. 

ooudamam Dasi. 
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a 


Court held that a Hindu widow who was living in 
concubinage and was in a 6tate of pregnancy result¬ 
ing from 6uch concubinage was incompetent to receive 
a son in adoption to her deceased husband. The 
Court has been informed that there is no decison of 
this Court on the question; but I think that it may 
be taken that a Hindu widow cannot lawfully adopt 
in the circumstances like those set out in the report 
in 6 Beng. L. R. 362.1 it is not necessary to consider 
to what length the Hindu law goes in this respect, 
because it is quite clear that the evidence in this 
case does not provo that the widow was unchaste at 
the time she made the adoption. 


b 


c 


When her husband died in the year 1914 the 
widow was only 11 years of age. The village school¬ 
master, the priest, and the karnam have all given 
evidence on this question and they are in agreement 
that the widow was not living, and according to them 
she had never lived an immoral life. The appellants 
rely on a statement of the widow herself when in 
tho witness box. The statement is to the effect that 
four years after her husband's death, she lived with 
one Venk&tach&lap&thy. Tho Subordinate Judge has 
refused to believe this because the widow has now 
repudiated tho adoption and is supporting tho 
alienees. Even if it were true that four years after 
her husband’s death she became the mistress of tho 
person mentioned, that in itself would not mean she 
could not make a valid adoption in tho year 1928. 
I will assume for the purposes of this cose that her 
evidence as to what happened four years after her 
|husband's death is true ; but beforo the appellants 
can succeed on this point, they must show that sho 
(was living an immoral life in 1928. Admittedly the 
icvidence docs not go to this extent. In fact, Bchura 
Tammiraju, the third witness called for tho con¬ 
testing defendants, stated that tho widow had re¬ 
pented of what she had done. Mr. Somasuudaram 
for the appellants has very properly stated that tho 
Hindu law will not regard a widow os unchasto 
because of her conduct many years before the adop. 
tion. Tho appellants have entirely failed to provo 
immorality against tho widow in recent years, and 
I have no hesitation in concurring in the opinion of 
the Subordinate Judge that tho widow was not pre¬ 
cluded from making a lawful adoption of a son to 
her deceased husband. 


Admittedly tho natural father was asked to give 
his 6on in adoption. He consented and the dattu 
bomam ceremony was performed. The natural fathor 
and tho adoptivo mother were present at tho giving 
and taking of tho boy and during tho datta homam 
ceremony. The boy was actually banded over by tho 
natural father to ono Ayyagari Ramachandrudu and 
^ his wifo who wero authorised by the widow to receive 
tho boy from him, and having received tho boy, they 
handed him to tho widow. Tho plea of invalidity 
hero is based entirely on tho fact that tho widow did 
not receive the boy direct from tho hands of tho 
natural father. This pica I find my6elf unable to 
accept. Tho essentials here aro tho giving by tho 
natural father of tho boy and tho acceptance of him 
by tho adoptive parent, and in this caso there was a 
giving and an acceptance. On 15th October 1928, 
that is, sonio two months after tho adoption, tho 
widow executed a deed in which she mude tho boy's 
natural father his guardian. This deed contains the 
following statement : 

I bad the said boy with mo and on 18th August 
1928 I requested you to give him in adoption as the 
son lo my husband according to tho Hindu Dhnrmn 
Bastras ; consenting thereto you gave the said boy 
to me and so I received him and after causing all 


the ceremonies, namely, Datta homams, Bhootha- 
karma, Namakaranams etc., to bo duly performed € 
and after giving (the boy the name of Ayyagari 
Veera Venkata Satya Sooryaprakasa Rao), I have 
chosen (the boy) as the son and tho kartha of my 
husband and myself.** 

The question whether the father could appoint an 
agent to give the boy in adoption on his behalf was 
raised in the Bombay High Court in 8 Bom. H.C.R, 
244 2 and it was held that an agent could act in this 
respect. In the course of his judgment in that case, 
West J., observed : 

41 T1he gift and acceptance in such a caso must, as 
Sir T. Strange (I, 95) has observed, be manifested 
by some overt act ; and here Yeshvadabai did not in 
person hand over her son to Savitri. But she com¬ 
missioned her uncle to do this, being at tho time too 
unwell to attend the ceremony herself. The Hindu 
law recognises the vicarious performance of most / 
legal acts ; the object of the corporeal giving and 
receiving in adoption is obviously to secure due 
publicity (Colebrook's Digest, Book V. T. 273, Com¬ 
mentary), and Yeshvada’s employing hor uncle to 
perform this physical act, which derived its efficacy 
from her own volition accompanying it, cannot, we 
think, deprive it of its legal effect. We hold, there¬ 
fore, with the learned Judge, that the adoption is 
proved and effectual.** 


This decision was approved of by the Bombay 
High Court in 25 Bom. 551.* In that caso a Hindu 
father had been converted to Mohamcdanism. Ho 
had a son and it was arranged that the son should 
be given in adoption. For this purpose he delegated 
authority to his brother. The Court held that tho 
delegation was lawful and that tho adoption which 
followed was lawful. In my opinion, theso decisions ^ 
are correct and if a natural father can lawfully 
authorise another to give his son in adoption, it 
must follow that the adoptive parent can dolegate 
some one to accept the child in adoption on his or 
her behalf. If this were not so, what would bo the 
position when through accident or illness tho natural 
father or tho adoptive parent could not be present 
in person to do wlmt is necessary ? There could be 
no adoption. In the present caso the adoptivo mother 
having appointed agents to receive tho boy, was 
herself present and accepted the boy through the 
bands of her representatives who were sitting close 
to her. Hero again I have no hesitation in concurring 
in tho finding of tho Subordinate Judge that there 
was a lawful giving and taking and that Datta 
homam ceremony was properly performed. Tho con¬ 
tentions of tho appellants that the Subordinate Judge 
was wrong in setting aside threo of the alienations ^ 
can bo disposed of in very fow words. The properties 
wore sold or mortgaged for tho payment of “sundry 
debts** or “for family expenses." There is no evi¬ 
dence as to wlmt tho sundry debts were, whether 
they were debts which had been incurred on behalf 
of tho estate or whether they wero debts of the 
deceased or the widow’s personal debts, and there is 
no evidence as to what the family expenses wero. 
Further, tho alienees made no attempt to satisfy 
themselves that the raising of the moneys was 
necessary for tho purposes of the family. In these 
circumstances tho Subordinate Judge was quite right 
in holding that the alienations were not binding on 

2. ('71) 8 Boin. II. C. R. 214, VijiarnnKani v. Lak- 
shumnn. 

3. ('01) 25 Bom. 551 : 3 Bom. L. R. 82, Sham- 

sdngh v. Santabai. 
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the adopted eon. The appeal fails and will he dis- 
a missed with costs in favour of respondent 1 . 

BELL J—I a^roe. 

C.R.K./G.N. Appeal dismissed. 

Hindu law— 

(a) (’40) Mulla, P. 531 I»t. (t). 

(’38) Gour, P. 230 Pt. 16. 

(b) (’40) Mulla, P. 531 N. 466. 

(c) (’40) Mulla, P. 539 Pt. (p). P. 545 Pt. (s). 
(’38) Gour, P. 174 Pt. 5. P. 177 Pt. 1 and N. 509. 

(d) (’40) Mulla, P. 186 Pt. (o). 
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Horwill J. 

Muruyayya Pillai — Petitioner 
b v. 

Rajagopal Pillai and others — 

Respondents . 

Civil Revn. Petn. No. 2557 of 1930, Decided on 
1st October 1941, to revise decree of Dist. Munsif 
of Mayuvaram, 1)/- 26th June 1939. 

(a) Stamp Act (1899), S. 32 — Endorsement 
by Collector under S. 32 on instrument is final 
even if wrong and made out of time — Civil 
Court cannot question it. 

An endorsement made on an instrument by a 
Collector under S. 32 is final and cannot be ques¬ 
tioned by a Civil Court even if it was erroneous or 
was made out of time. [P 381 C 2] 

(b) Stamp Act (1899), S. 32 (2)-S. 32 (2) does 
not contemplate endorsement on separate paper 

c —Such endorsement does not bind Civil Court 
— In such case Court may grant time to get 
endorsement on instrument — Endorsement on 
separate paper made out of time — Court is 
justified in not returning document forendorse- 
ment thereon. 

Section 32 (2) contemplates an endorsement on 
the instrument itself and not on separate letter. 
The endorsement on separate letter therefore would 
not bind a Civil Court. If tho fact that the endorse¬ 
ment was made separately and not on the paper is 
tho only defect in the plaintiffs case, the Court may 
give him an opportunity of getting an endorsement 
on the document itself before disposing of the case; 
but the fact that the Collector gave that endorse¬ 
ment beyond time will justify the Court in not 
returning the document for obtaining an endorse¬ 
ment thereon. [p 391 ^ 2 ) 

(c) Stamp Act (1899), Ss. 32 (2) and 38— 
Probate — Suit on—Endorsement under S. 32 
( 2 ) made on separate letter and beyond time— 
Court pointing out defect and asking plaintiff 
to be ready with necessary stamp and penalty 

at next hearing and allowing fortnight's time_ 

On plaintiff's persistence that endorsement was 
right Court dismissing suit — Dismissal held 
justified — Subsequent endorsement under S. 38 
that document was properly stamped heldcould 
not avail plaintiff in revision. 

In the suit on a pronote assigned in favour of tho 
plaintiff, the Court pointed out that the endorsement 
by the Collector that tho pronote required no stamp 
duty having been made on a separate letter and out 
of time was not in accordance with S. 32 and asked 
the plaintiff to bo ready with the necessary stamp 
duty und penalty at the next hearing. A fortnight’s 


time was granted but the plaintifl persisted in his 
attitude that tho endorsement was in order and t 
hence the Court dismissed the 6 uit. In revision 
against the dismissal : 

Held that having granted to tho plaintifl every 
reasonable concession tho Court was justified in 
dismissing his suit. [p 382 C 1) 

Held further that the fact that tho Collector had, 
after the disposal of tho suit made an endorsement 
under S. 38 that the pronote was properly stamped 
could be of no avail to the plaintiff : 27 A. W. N. 
38, Disienf. (P 382 C 1J 

K. S. Desikan — lor Petitioner. 

It. Sundaralingain , A'. R. Subramania Iyer and 
R. Balaran : — for Respondents. 


ORDER. — The petitioner’s suit was dismissed 
for want of evidence showing tho plaintiff's title to 
sue. The want of evidence was due to the fact that 
the assignment in his favour of the promissory note 
which I 10 sued on was not properly stamped. Prior 
to the filing of the suit, the petitioner had taken the 
assignment to the Collector for his opinion under 
S. 32, Stamp Act. The Collector expressed his opi¬ 
nion that no stamp duty was necessary and sent the 
petitioner a letter to that effect. The petitioner 
relied on that letter from the Collector and con¬ 
tended that even though the assignment should 
have been stamped, yet tbc Collector's certificate* 
was final and could not be questioned by a Civil 
Court. The District Munsif however found that the 
Collector’s decision that no stamp duty was neces¬ 
sary was wrong. He also found that even though 
the Collector’s decision might be binding on him, 
the Collector had no jurisdiction to entertain the 
application under S. 32, because it was sent to him 
more than a month after the execution of the 
assignment. He also found that tho Collector’s 1 
certificate was of no avail; because it was not of the* 
nature of the certificate referred to in S. 32, inthati 
it was not endorsed on tho instrument itself. 


/ 


9 


I am quite satisfied that even though the Collector 
erred in thinking that no stamp was necessary, his 
decision would have been final if he had granted a 
certificate on the document in question; because the 
very object of this section is to protect persons who 
are not sure what duty is payable and yet are 
anxious to stamp their documents properly. It is 
more difficult to decide whether the fact that tho 
Collector entertained this application more than a 
month after the document was executed would 
invalidate the certificate. It might be argued that 
he acted without jurisdiction and that therefore his 
certificate could be of no avail. 1 am inclined to 
think, howover, that it is not open to a Civil Court 1 
to question an endorsement on the instrument, even 1 
though the Collector ought not to have granted the 
certificate because it was out of time. However, the 
respondent is certainly on firm ground in contending 
that the Collector’s letter is not the certificate 
referred to in S. 32 (2) and that therefore it is not 
binding on the Civil Court. If tho fact that the 
endorsement was made separately and not o n the 
paper had been the only defect in the plaintiffs 
cose, the Court might havegiven him an opportunity 
of getting an endorsement on tho document itself 
Ik* fore disposing of the case; but I think the fact 
that the Collector could not rightly havegiven an 
endorsement after such a lapse of time justified the 
Court m not returning the document for obtaining 
such an endorsement. In fact, tho petitioner did not 
ask the Court for such an opportunity. On the 
contrary, ho persisted that the endorsement was in 
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order and that the Court was bound to accept it. 
° The Court pointed out to the plantifi on the day of 
hearing immediately preceding the date of disposal 
that he was deciding that point against him and 
that the petitioner had better be ready at the next 
day of hearing with the necessary money to pay the 
stump duty and penalty. A fortnight’s time was 
given; but the plaintiff persisted in his attitude and 
so his suit was dismissed. Mr. Desikan for the 
petitioner contends that even so, this revision peti¬ 
tion ought to be allowed, because the District Munsif 
impounded the document and sent it to the Collector 
under S. 38 and because the Collector had made an 
endorsement on the document that it was properly 
stamped, which endorsement made the document 
admissible in evidence. Such an argument seems to 
have been accepted in 27 A. W. N. 38, 1 but we do 
not know for what reason the learned Judges 
thought it necessary to require the Subordinate 
b Judge to take account of what happened after the 
disposal of the suit. As I have already said, if there 
had been a mere formal defect and the plaintiff had 
not persisted in his attitude that the endorsement 
was right and must be acted on, I think the learned 
District Munsif might well have granted some 
indulgence to the petitioner. Under the circum¬ 
stances, however, I am satisfied that the learned 
District Munsif granted to the petitioner every 
reasonable concession and was justified in dismissing 
the suit. The petition is therefore dismissed, but 
under the circumstances without costs. 

C.R.K/G.N. Petition dismissed. 

1. (*07) 4 A.L.J. 205 : (1907) 27 A.W.N. 38, Umda 
Bibi v. Takai Ram. 
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c Wadsworth and Patanjali Sastri JJ. 

Manikkam Chettiar and others — 

Appellants 

v. 

Krishnappa Chettiar — Respondent. 

Appeal No. 163 of 1939, Decided on 4tli Septem¬ 
ber 1941, against decree of Sub-Judge, Coimbatore, 
D/- 15th March 1939. 

(a) Madras Agriculturists Relief Act (4 of 
1938), S. 3(ii), proviso (B)—Applicability—Only 
income in respect of which agriculturist has 
actually been assessed to proiession tax under 
District Municipalities Act should be consi¬ 
dered — His share of income of firm separately 
assessed to profession tax should be excluded. 

^ ‘'Person*' under Act 4 of 1938 does not include an 
unincorporated company or association. Therefore, 
what disqualifies a person under S. 3 (ii), proviso (B) 
is the individual assessment of that person to pro¬ 
fession tax on a certuin stipulated income. 

(P 383 C 1] 

Under the District Municipalities Act, however, a 
partnership is included in the definition of “com¬ 
pany" and for the purpose of profession tax a com¬ 
pany is a separate unit classified and assessed to 
profession tax without reference to the private in¬ 
come of the individuals of whom the firm is com¬ 
posed. When a firm has been assessed to profession 
tax tho individual members of that firm cannot bo 
assessed again on their share of tho income of the 
firm. Tho tax imposed on the firm is clearly an 
assessment on that firm as a separate unit and tho 
tax imposed on the individual is imposed upon that 
individual without reference to his capacity as a 


member of the firm. Therefore, when the firm is 
assessed to profession tax, it cannot properly be said ^ 
that the individual partner is assessed to profession 
tax, though no doubt indirectly he pays that tax. 
Consequently, in applying S. 3 (ii), proviso (B) only 
the income in respect of which the alleged agricul¬ 
turist has been actually assessed to profession tax 
under the District Municipalities Act, should be 
considered and his share of the income of a firm, 
which firm has been separately assessed to profession 
tax should be excluded : (*35) 22 A.I.R. 1935 Mad. 
298, Approved; ('41) 28 A. I. R. 1941 Mad. 672, 
Dxstxng. [P 383 C 1, 2] 

(b) Madras District Municipalities Act (5 of 
1920), S. 93 and Sch. 4, R. 16 — Assessment 
under S. 93—Determination of class into which 
assessee’s income falls under Sch. 4, R. 16- 
Income to which assessee is entitled as member 
of firm separately assessed cannot be considered, c 

When an individual is assessed to profession tax 
under S. 93 the income to which he may be entitled 
as a member of a firm which is separately assessed 
cannot be taken into consideration in determining 
the class into which his income will fall under 
Sch. 4, R. 16. [P 383 C 1} 

V . Ramasivami Iyer — for Appellants. 

A . C. Sampatli Iyengar and C. D. Venkata- 
ramanan — for Respondent. 

WADSWORTH J_The appellants are certain 

of the defendants in a suit on a mortgage deed (Ex. A) 
dated 6th March 1926. The mortgage was executed 
by four brothers, namely, defendants 1 to 3 and one 
Gopnlaswami who is dead and who is represented 
by defendants 4 to 8. The appellants represent the 
branches of defendants 1 and 3 who were held by 
the lower Court not to be agriculturists. The only j 
question argued in appeal relates to the correctness 
of this conclusion. It was conceded in the lower 
Court that the appellants had a saleable interest in 
agricultural property, but the plaintiff sought to 
excludo them from the benefits of the Act on the 
basis that both defendants 1 and 3 bad been assessed 
to profession tax so as to bring them within the 
purview of proviso (B) to S. 3 (ii) of the Act and 
applying S. 6 of the Act, the same exclusion operated 
against the sons of these two defendants. The evi¬ 
dence regarding the assessment of these two defen¬ 
dants to profession tax was by no means complete. 

With reference to defendant 1 there was a certificate 
(Ex. D) showing that be was assessed to profession 
tax for the half years ending 31st March 1936 and 
30th September 1937 and a half yearly income of 
Bs. 300, which of course is not sufficient to dis¬ 
qualify him under proviso (B). ^ 

There was also filed an extract from tho Profes¬ 
sion Tax Demand Register (Ex. D-l) which showed 
that in 1936-37 the firm of S. M. P. C. K. Chidam¬ 
baram Goundcr was assessed on a half yearly income 
of Rs. 360 and the plaintiff gave evidence that defen¬ 
dant 1 was a partner in that firm, though his evi¬ 
dence was a little obscure. Defendant 1 himself said 
that he was a working partner with Chidambaram 
Chetti getting a five annas share during the relevant 
period. No question was asked to elucidate the 
difference in the name of Chidambaram Chetti from 
the name of the firm Chidambaram Gounder, and 
lie was not aked whether Ex. D-l related to the 
profession tax of the firm of which he was a partnor. 

With reference to defendant 3 the evidence is even 
more incomplete. Exhibit E shows that defendant 3 
wh9 assessed to profession tax on a half yearly in- 
como of Rs. 200 for tbc half year ending 31st March 



1942 Manikkam v. KrcshnAppa (Wadsworth J.) Madras 383 


1936 and on a half yearly income of Its. 180 for 
** tho two succeeding half years. This certificate, like 
Ex. D, does not state that he was assessed within 
the period referred to in proviso (B). There is also 
an extract from the Profession Tax Demand Register 
(Ex. E-l) which shows that the firm of K. N. Ponnu- 
swami Gounderwas assessed on a half yearly income 
f varying between Bs. 1600 and Rs. 2000 for the 
relevant period; but this register, just like Ex. D-l, 
does not show the actual date of the assessment. 
The plaintiff says that defendant 3 is a partner in 
the firm of K. N. Ponnu6wami Gounder and Com¬ 
pany, receiving a four annas share of the profits. 
But he makes tho mistake of saying that Ex. E 
relates to defendant 3's profession tax for that busi¬ 
ness and that Ex. E-l relates to the following year. 
The evidence of defendant 1 is that defendant 3 was 
a partner with Ponnuswnmi Chetti,not Ponnuswami 
Gounder, and that his share might be a four annas 
b share. He appears to concede that Ex. E-l is the 
relevant assessment document. It will appear that 
the precise facts regarding the assessment to profes¬ 
sion tax have not been very clearly elicited, though 
it would seem probable that each of these defendants 
has been assessed to profession tax on his personal 
income and that each of them is a member of a firm 
which as such firm has been separately assessed to 
profession tax. 

Assuming for the moment that the personal in¬ 
come assessed to profession tax together with the 
party's share in the firm's income which has been 
taxed would in the case of each of these defendants, 
if added together, be sufficient to bring them within 
the limit laid down in proviso (B), is such a procedure 
contemplated by the terms of this proviso? Proviso(B) 
disqualifies a person who within the relevant period 
has been assessed to profession tax on a half yearly 
income of more than Rs. 300 derived from a profes- 
c sion other than agriculture. ‘Person’ under Act 4 of 
1938 does not include an unincorporated company or 
association. It would seem, therefore, to follow that 
what disqualifies a person under proviso (B) is the 
[individual assessment of that person to profession 
tax on a certain stipulated income. Under the Dis¬ 
trict Municipalities Act, however, a partnership is 
included in the definition of “company” and for the 
purpose of profession tax a company is a separato 
unit classified and assessed to profession tax without 
reference to the private income of the individuals of 
whom the firm is composed. It has, we think, been 
settled that when a firm has been assessed to profes¬ 
sion tax the individual members of that firm cannot 
be assessed aguin on their share of the income of tho 
firm. 

The principle laid down in 14 Mad. 1401 has been 
treated as applicable under the new District Munici¬ 
palities Act in 66 M. L. J. 162.3 It does not appear 
that when an individual is assessed to profession tux 
|Under S. 9.1, Madras District Municipalities Act, the 
(income to which he may be entitled as a member of 
a firm which is separately assessed will be taken 
into consideration in determining the class into 
which his income will fall under Sch.4,R. 16. Whe¬ 
ther that be so or not, the tax imposed*on the firm 
is cleurly an assessment on that firm as a separate 
unit and the tax imposed on the individual is im¬ 
posed upon that individual without reference to his 
capacity as a member of the firm. It seems therefore 

1. (’91) 14 Ma«l. 140, Davies v. President of the 
Madras Municipal Commission. 

2. (’35) 22 A. I. R. 1935 Mad. 298 : 159 I. C. 372 : 

Mad. 949 : 68 M.L.J. 162, Venkata Narasimha 
Rao v. Chairman, Municipal Council, Naraaaraopet. 


to follow that when the firm is assessed to profession] 
tax, it cannot properly be said that the individual t 
partner is assessed to profession tax, though no 
doubt indirectly he puys that lax. Granting so much, 
it is difficult to say that in applying proviso(B)one is 
entitled to take into consideration not only the in¬ 
come in respect of which the alleged agriculturist 
has been actually assessed to profession tax under 
the District Municipalities Act, but also his share of 
the income of a firm, which firm has been separately 
assessed to profession tax. No doubt this conclusion 
may involve the anomalous result that a partner of 
a firm may claim to be an agriculturist and as an 
agriculturist scale down his liability under a part¬ 
nership debt, though the firm itself may be paying 
a large sum as profession tax under the District 
Municipalities Act. But the fact that the words of 
the proviso lead to an anomalous result is not in our 
opinion a sufficient justification for adding to those 
words other words which the proviso does not / 
contain. J 

Our attention has been drawn to the decision in 
(1941) 1 M. L. J. 782.’* That was a case relating to 
the exclusion of a person from the definition of'agri- 
culturist’ by reason of the fact that the partnership 
of which he was a member had been assessed to 
income-tax. It was pointed out that when the income 
of a partnership is assessed to tax under the Income- 
tax Act, what is really assessed is nothing else than 
the income of the individual partners and having 
regard to the terms of the Income-tax Act, it could 
not be said that the individual partner had not been 
assessed to income-tax when the firm of which he 
was a member bad been so assessed. It was there¬ 
fore held that for the purpose of applying proviso (A) 
to S. 3(ii) of Act 4 of 1938 the tax to which a person 
had been assessed as a member of a partnership had 
to be taken into consideration in deciding whether g> 
or not a person was an agriculturist. We do not 
think that the principle of this decision is applicable 
to a case of assessment to profession tax, the reason 
being that profession tax under the District Munici¬ 
palities Act is assessed on the basis that the firm is 
a distinct person and there appears to be no assess¬ 
ment of the individual os a member of the firm. In 
this view we must differ from the conclusion of the 
earned Subordinate Judge and hold that the appel- 
hints have not been shown to be disqualified from 
claiming relief as agriculturists. Defendant 12, one 
of the minor sons of defendant 1 has, apruirentlv 
owing to some difficulty about his guardian, not been 
made one of the appellants before us. But he stands 
in exactly the same |>o$ition as the other sons of 
defendant 1 and it would be inequitable not to give 
to him the relief to which he is entitled on our find¬ 
ings. In the result, therefore, the appeal is allowed , 
with costs and the decree of the lower Court will be 1 2 
modified so ns to make defendants 1, 3, 9 to 12 
and 15 liable only for Rs. 3500 (half the principal) 
and interest at GJ j>er cent, per annum from 1st 
October 1937 to the date of plaint, namely, Rs. 220 
and thereafter at the- same rate till the date fixed 
for payment which will bo three months from to¬ 
day and proportionate costs in the lower Court and 
subsequent interest at 6 per cent. 

C.R.K./G.N. Appeal allowed. 

3 ; C41) 28 A I R. 1941 Mad. 672: (1941) 1 M. L J 
782, Sornappa v. Yenkntoswami Chetti. 
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Leach C. J. and Koppuswami Aiyer J. 

N. P. L. Egappa Clieltiar minor through 
his next friend V. A. B. Subravianian 
Chetliar — Appellant 

v. 

Tim. S. V. L. Ramanathan Chcttiar and 
others — Respondents. 

Appeal No. 35 of 1939, Decided on 8th December 
1941, against decree of Sub-Judge, Dcvakottai, D/- 
29th July 1938. 

Minor—Decree against—Minor can challenge 
on ground of guardian’s gross negligence in 
conduct of suit. 

? It is open to a minor to challenge a decree passed 
against him on the ground that his guardian had 
been grossly negligent in the conduct of the suit in 
which the decree was passed even in the absence of 
fraud or collusion : (*22) 9 A. I. R. 1922 Mad. 273, 
Foil.; (’39) 26 A. I. R. 1939 Bom. 66 (F. B.), Not 
approved ; (’37) 24 A.I.R. 1937 P. C. 1, KxpL\ Case 
daw discussed. [P 384 C 1, 2; P 385 C 1] 

T . V. Muthukrislina Ayyar and T . V. liamiah 

— for Appellant. 

C. A. Md. Ibrahim , T. S. Santlianam , and It. 
Kesava Awiangar — for Respondents. 

LEACH C. J. — The appellant instituted this 
suit in the Court of the Subordinate Judge of Deva- 
kottai for a declaration that the decree passed in 
O. S. No. 88 of 1933 by tho Subordinate Judge of 
Coimbatore is void and therefore not binding on him. 
-c When that 6uit was tried the appellant was a minor 
and his adoptive mother acted as his guardian-ad- 
litem at all times material to tho present suit. The 
fluit resulted in a decree being passed against him 
for the payment of tho sum of Rs. 31,497-10-6. It 
had been filed to recover money deposited with a 
firm belonging to the family in which the appellant 
was born. Beforo tho suit was instituted ho was 
given in adoption to another family and therefore 
was not responsible for the liabilities of his father’s 
family. In the present suit tho appellant averred 
that his guardian-ad-litcm had been guilty of gross 
negligence in that sho had not pleaded a partition 
and in not proving his adoption. At the hearing the 
Official Assignee, who is defendant 7, raised the 
contention that the suit was not maintainable unless 
the plaintiff could show fraud or collusion, although 
this plea was not raised in his written statement. An 
d issue was, howover, framed and tho question was 
argued. The result was that tho Subordinate Judge 
came to tlieconclusion that theeuitdid not lio unless 
fraud or collusion was alleged and consequently ho 
dismissed the suit with costs. The appeal is from 
this decision. 

For many years this Court has consistently held 
that it is open to a minor to challenge a decree passed 
against him on the ground that his guardian had 
bron grossly negligent in the conduct of tho suit. 
The lending case is 45 Mad. 425* and this 1ms been 
followed on numerous occasions since. In 45 M.L.J. 
*824,“ tho Court went a step further and held that 

1. (’22) 9 A.I R. 1922 Mad. 273 : 70 I. C. 608 : 45 
Mud. 425 : 42 M. L. J. 429, Chunduru Punnayyah 
v. Rnjam Yirnnnn. 

2. (’23) 10 A.I.R. 1923 Mad. 718 : 74 I.C. 218 : 45 

M.L.J. 324, Knri Bapunnn v. Yerrnma. 


a minor could by way of defence raise a plea of gross 
negligenco on the part of his guardian-ad-litem in a * 
previous suit. The opinion of this Coart expressed in 
45 Mad. 425 1 2 is shared by the High Courts of Cal- 
cutta, Allahabad, Patna, Lahore and until recently 
by the Bombay High Court. At first the Calcutta 
High Court took the view that a minor oould not 
maintain such a suit without pleading fraud or col-l 
lusion on the part of his guardian : see 12 Cal. 69. 3 ! 
.But a contrary opinion was expressed some ten years 
later in 22 Cal. 8. 4 The opinion formed in that case 
is still maintained : see 45 C. W. N. 508. 6 A Full 
Bench of the High Court of Allahabad considered 
the question in 54 All. 646® and came to the conclu¬ 
sion that a suit would lie even in tho absence of 
fraud or collusion if there had been gross negligence. 
The Patna High Court camo to the same conclusion 
in 14 Pat. 824.7 Like the Calcutta High Court the 
Lahore High Court at first held that there must be 
fraud or collusion. Tho first decision was givon in / 
1 Lah. 27 8 in which reliance was placed on 12 Cal. 
69/* but in two later cases, A. I. R. 1928 Lah. 674° 
and A.I.R. 1940 Lah. 205,1° tho opinion that gross 
negligence is sufficient to found a suit was expressed. 

The earlier decisions of the Bombay High Court 
were to the effect that gross negligence gave a minor 
a cause of action: see 19 Bom.571,U 24 Bom. 547^ 
and 40 Bom. L. R. 127. 13 But strong doubt was ex¬ 
pressed by Beaumont C. J. in I. L. It. (1937) Bom. 
839.U When the question was raised later in I.L.lt. 
(1939) Bom. 340* 6 it was referred to a Full Bench. 

In that case tho learned Chief Justice expressly held 
that under the English law an infant cannot chal¬ 
lenge a decree properly possod against him on the 
ground that his guardian-ad-litem was guilty of gross 
negligence in suffering tho decree and that being so 
there was no reason why such a cause of action 
should lie in British India. The other learned * 
Judges concurred. Tho result is that in Bombay a , 
suit cannot be instituted unless there is fraud or 
collusion averred. 

3. (*86) 12 Cal. 69, Itaghubar Dayal Sahu v. Bhikya 
Lai Misser. 

4. (’95) 22 Cal. 8, Lalla Shco Churn Lai v. Rnm- 
nandun Dobey. 

5. (’41) 28 A. I. R. 1911 Cal. 401 : 196 I. C. 779 : 
I.L.R. (1941) 1 Cal. 477 : 45 C.W.N. 508, Mahesh 
Chandra v. Manindranath. 

6. (’32) 19 A.I.R. 1932 All. 293 : 138 I. C. 465 : 54 
All. 646 : 1932 A.L.J. 437 (F.B.), Siraj Fatima v. 
Mahmud Ali. 

7. (’36) 23 A.I.R. 1936 Pat. 231 : 162 I.C. 235 : 14 
Pat. 824 : 16 P.L.T. 484, Mathura Sing v. Rama 
Rudra Prashnd. 

8. (’20) 7 A. I. R. 1920 Lah. 417 : 55 I. C. 833 : 1 h 
Lah. 27 : 81 P. L. R. 1920, Imam Din v. Puran 
Chand. 

9. (’28) 15 A. I. R. 1928 Lah. 674 : 108 I. C. 63. 
Fozal Din v Mohamed Shaft. 

10. CIO) 27 A. I. R. 1940 Lah. 205 : 190 I. C. 648, 
Punnun Mai v. Bishambar Dayal. 

11. (’95) 19 Bom. 571, Cursandas Nath v. Lndka- 
vahu. 

12. (1900) 24 Bom. 547: 2 Bom. L. R. 478, 

Hanmantnpa v. Jivubai. 

13. (’38) 25 A.I.R. 1938 Bom. 206 : 171 I. C. 820 : 

10 Rom. L. R. 127, Sureschandra v. Bai Iswan. 

14. (*37) 24 A LU. 1937 Bom. 164 : 172 I. C. 300 : 

I. L. R (1937) Bom. 839 : 39 Bom. L. R. 925. 

Auraj Joharmnl v. Palpat Supadu. 

15 (’39) 2ft A. I. R. 1939 Bom. Gft : 180 I. C. ol : 
I.L.R. < 1939) Rom. 340 : 41 Bom.L.U. 69 (F. B.). 
Krisbnudas Pudnmuabha Rao v. Vitboba Annappa. 
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In the present case the Subordinate Judge consi- 
*6 dered that 45 Mad. 425* had been overruled bv the 
decision of the Privy Council in I.L.R. (1937) Mad. 
263*$ and for this reason he held in favour of the 
defendants on the preliminary issue. The Subordi¬ 
nate Judge failed to appreciate the judgment of the 
Judicial Committee. It is manifest that it does not 
in any way affect the judgment in 45 Mad. 425.1 In 
I.L.R. (1937) Mad. 268*$ tho plaintiff sought a de¬ 
claration that certain temples in the Guntur District 
were public temples and that certain lands formed 
their endowments. It was contended for the defen¬ 
dants that the doctrine of re3 judicata applied as the 
questions in issue had been raised and decided in a 
former suit. With a view to meeting this contention 
the plaintiffs pleaded that the plaintiffs in the 
former suit had been guilty of gross negligence. In 
tho trial Court and in this Court the principles 
relating to negligent conduct in previous litigation 
0 by * guardian in the name of a minor were accepted 
os being applicable to a case in which the parties 
were litigating on behalf of a public institution, but 
the Judicial Committee held that these principles 
did not apply. After referring to 22 Cal. 8.‘ 45 Mad. 
425,1 45 M. L. J. 324-* and 47 M. L. J. 700.17 Lord 
Thankerton in delivering the judgment of the Board 
observed : 

Their Lordships are not concerned to discuss 
the validity of these decisions, or the illusive dis¬ 
tinction between negligence and gross negligence, as 
they are satisfied that the principle involved in these 
cases is not applicable to such cases as the present 
one. The protection of minors against the negligent 
actings of their guardians is a special one, and in 
these cases the plaintiff in the second suit was also 
the plaintiff in the former suit, although in the 
earlier suit he or she had sued through a guardian. 

" Their Lordships would only add that they aro not 
prepared to agree with tho view expressed in 45 
M. L. J. 324- that the principle of S. 44, Evidence 
Act, can be extended to cases of gross negligence." 

Their Lordships did not decide the question whe¬ 
ther a person could rely on the gross negligence of 
his guardian-ad-litcm in a previous suit when he 
ought to set aside the decree passed therein. They 
were merely considering whether the principle ex- 
pressed in India should be extended to suits with 
regard to public religious trusts, and tho answer was 
in the negative. Their Lordships did indicate that 
45 M. L. J. 324- certainly went too far, but thev did 
not go beyond this. In I.L.R. (1939) Bom. 340.15 
the Full Bench which decided that appeal also held 
that the Privy Council in I.L.R. (1937) Mad. 26*1$ 
had not determined this question. The Calcutta 
* High Court in 45 C. W. N\ 5035 has read the judg¬ 
ment of the Judicial Committee as indicating that 
. n minor is in a special position and as affirmin- 
45 Mad. 4254 and 22 Cal. 8J In A.I.R. 1940 Lah > 
20510 the Lahore High Court also agreed that the 
judgment of the Privy Council in I.L.R.(1937) Mod. 
263*0 does not effect any change in tho law. As in 
our opinion this is undoubtedly the case this appeal 
will he allowed and the suit remanded to the trial 
Court to hear and determine tho remaining issue-;. 
The appellant is entitled to his costs in this Court. 
The costs in the trial Court will abide tho further 


16. (’37) 24 A.I.R. 1937 P C. 1 : 166 I.C. 1 : I.L.R 
(1937) Mad. 363 : 64 I. A. 17 (P. C ), Venkatasc- 
sbavya v. Kotiswara Rao. 

•27. (*25) 12 A.I.R. 1925 Mad. 253 : 35 I. C. 312 : 
47 M. L. •). 700, Ananda Rao v. VenkataJri 
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hearing. The appellant is also entitled to a refund 
of the court-fee paid on tho memorandum of appeal. 

C.K.K./G.N. Appeal allowed. 

C. P. C_ “ 

(’40) Chitalev, O. 32 R. 3 N. 5 I>t. 19. 

('41) Mulla, 1*. 1022 Pt. (i). 
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Wadsworth and Patanjali Sastri J.J. 
Appala Subbaramiah — Petitioner 

v. 

Kotha Gurumma and others _ 

T , Respondents. 

Civil Revn. Petn. No. 1793 of 1939 and Appeal 
No. 394 of 1939, Decided on 9th December 1941 , to 
revise order of Sub-Judge, Nellore, I)/- 25tb March 
1939* 

Madras Agriculturists Relief Act (4 of 1938), f 
S. 4 (g) — Security bond in favour of Hindu 
widow's husband’s family _ Family assigning 
bond to widow in lieu oi maintenance—Debtor's 
liability does not become one in respect of 
maintenance within S. 4 (g). 

Where a security bond is executed in favour of 
tbe family of a Hindu widow's husband, tho mere 
fact that it is assigned by tbe family to the widow 
in lieu of maintenance will not make tho li.abilitv of 
the debtor a liability in respect of maintenance pro- 
tectc‘1 under S. 4 (g). Hence the decree obtained by 
tho widow against the debtor on the basis of the 
bond can be scaled down under the Act. [P 335 C 2] 

K. U manuiheswaram — for Petitioner. 

C/i. Rajhava Rao and K. Kuppuswatni _ 

, WADSWORTH J._Tb. 

sion petition (who is also tbe appellant) was defen. g 
dant 3 in a suit brought by the plaintiff to enforce 
bor right to maintenance by the realization of the 
amount duo under a security bond, executed bv 
defendant 3 to tbe family of the plaintiff's husband 
and assigned by that family to the plaintiff in lieu 
of maintenance Defendant.} did not contest the suit- 
i fact ho could not contest tho suit, for the amount 
due under the security bond was clearly payableand, 

, b Ui e n° f h ? a ” l ?" ment ' il payable to the 
fcrep ^ , D * fend ' ult:J , s application to scale down the 
r£??| d# p ‘o i . been d,s,nisseJ solely on the ground 
that the liability is one in respect of maintenance 
falling under S. 4 (g) of Act 4 of 1939. It seems to 
us that this decision is clearly wrong. 

No doubt the plaintiff's claim was a claim based 
on her right hi maintenance; but her right to re¬ 
cover from defendant 3 was not based on her right 
to maintenance. It was based purely on the assign- h 
raent to her of defendant 3*s security bond execute I 
in favour of the plaintiff's brothers-in-law. The lia¬ 
bility of defendant 3 had nothing to do with main-, 
tenance. It was a liability in respect of previous! 
transactions between him and the members of the 
family of the plaintiff's husband. The mere fact 
that this asset of the family was assigned to the 
plaintiff in lieu of maintenance will not in our oni. 
mon make the liability of tho debtor a liability in 
respect of maintenance protected by S. 4 (i/l of tU« 

Act We. therefore, allow the civil revision petition 
with costs and rem ind the application to the trial 
Court for disposal on the merits. The civil miscel¬ 
laneous appeal does .ot lie and is dismissed. TUer- 
will he no order os to c>sts. 

C.R.K./G.N Petition allowed. 
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Abdur Rahman J. 

Peria Nagamam Sri Lakshmi Vilasa 
Draviya Sagaya Nidhi Ltd., by Secre¬ 
tary P. B. Subramania Chettiar — 

Appellant 

v. 

Varalakshmi Ammal — Respondent. 

Second Appeal No. 483 of 1939, Decided on 29th 
August 1941, against decree of Sub-Judge, Coimba¬ 
tore, in A. S. No. 85 of 1938. 

(a) Limitation Act (1908)—Article of Limita¬ 
tion Act under which suit is alleged to be barred 
must be specified in written statement—Practice 
of not disclosing Article in written statement 
deprecated. 

b The provisions of Schedule 1 App. A, Civil P. C., 
requiring a party to specify the Article or Articles 
of the Limitation Act, under which the suit is 
according to him barred, is salutary and must be 
complied with as far as possible. The omission to 
mention the article may prevent the plaintiff at 
times from producing such oral or documentary evi¬ 
dence as he might have been capable of doing in 
answer to the objection raised by the defendant and 
in so far as the onus of proving limitation is on the 
plaintiff invariably, it may put him at a disadvantage 
if some evidence is led on behalf of the defendant, 
after the case on the plaintifl’s side is closed which 
he would be ordinarily unable to rebut. At all events, 
this device enables a party to conceal his hand upto 
the time of final arguments and to spring a surprise 
on his opponent in a large number of cases. A prac¬ 
tice like this cannot but be deprecated and must be 

c discouraged. [P 387 C 1) 

(b) Limitation Act (1908), Arts. 120, 89, 62, 
145 and 48-A—Bank advancing loan to A — A 
executing pronote and lodging certain shares 
which he held in Bank as security for loan— 
After A's death Bank selling shares, adjusting 
amount due to them and keeping balance in 
suspense account—Notice of sale not given— 
Suit by A's wife against bank for accounts and 
for return of balance—Relation between A and 
bank held of pawnor and pawnee and not of 
principal and agent—Sale without notice held 
did not terminate relationship—Suit for accounts 
not being provided for by any other Article held 
governed by Art. 120—If suit were to recover 
shares in specie from bank or from their trans¬ 
feree Art. 145 or 48-A held would have applied. 

A executed a pronoto in favour of bank for the 
loan advanced to him by the bank and lodged certain 
shares which he had been holding in the bank as 
security for the loan under the pronote. After A’s 
death the bank sold the shares and the money duo 
to the bank was adjusted, the balance being kept in 
the suspense account to be paid to A or bis heirs. 
No notice of sale was given and A’s wife instituted a 
suit for accounts against the bank in respect of the 
hank shares which stood in the name of her husband 
and for payment of balance to her after debiting her 
with any liability incurred by her husband touching 
the shares : 

Held that when the shares were being placed 
with the bnnk by way of security, -4’s position could 
not be of a principal and the bank's position that of 
agent. The position of A wns that of the pawnor and 
of the bank that of a pawnee. When the bank sold 
the shares to realize their debt, they were not acting 


in the capacity of an agent but in that of a creditor 
entitled to recover his money by sale of the security ® 
under the terms of his contract. That they failed to 
give any notice to the owner of the shares before the 
sale did not in any way help them. They committed 
a grave irregularity in having failed to give a notice 
as required by S. 176, Contract Act, and could not 
by their action abridge the period of limitation or 
contend that it should be held to have started on the 
date of the sale of which the plaintiff had no know¬ 
ledge. The contract of- pledge could not be, in the 
absence of a reasonable notice, to sell, held to 
terminate the pledge or the relationship of pawnor 
and pawnee with the consequence that the money in 
the hands of the bank could not be held to have 
been received for the plaintiff's use at any rate when 
the sale was not recognized to be valid by the owner 
of the nrticles pledged by him. Article 89 therefore 
could have no application. In their capacity as ' 
bailees the bank were liable to render account to the J 
plaintiff for the shares delivered to them by her 
husband. A suit for accounts must be in such cir¬ 
cumstances, not being provided for by any other 
article, held to be governed by Art. 120 : (’21) 8 
A.I.R. 1921 Mad. 362 and (’23) 10 A.I.R. 1923 
Bom. 155 and 20 Cal. 51, Expl. [P 388 C 1] 

Held further that had the suit been tor the 
recovery of the bank shares in specie from the bank 
or from the person to whom they had been sold by 
the bank, Art. 145 or 48-A would have been appli¬ 
cable as A was a pawnor and the shares were lodged 
with the bank as security for the debt. (P 387 C 2) 

(c) Limitation Act (1908), Art. 62 — Applica¬ 
bility—Defendant receiving money on his own 
account and not on behalf of plaintiff—Art. 62 . 

does not apply. 

Article 62 is applicable to cases where the defen- g 
dant has received money which in justice and equity 
belongs to the plaintiff but in circumstances where 
the receipt by the defendant would be regarded in 
law as a receipt to the plaintiff's use. Where the 
receipt by the defendant is on his own account and 
is not or cannot be regarded to be on behalf of the 
plaintiff, Art. 62 would hove no application. 

[P 387 C 2] 

B. V. Visit'anatha Iyer — for Appellant. 

K. V. liamachandra Ayyar and S. Thy agar aja 
Ayyar —for Respondent. 


JUDGMENT.—This appeal arises out of a suit 
rought by the plaintiff for taking an account from 
he defendant bank in respect of the 20 bank shares 
f the value of Rs. 500 which stood in the name of 
he plaintiff’s husband, A. Gopnlkrishnn Chettiar 
nd to pass a decree against the bank for payment 
f the balance that may be found duo to her after It 
iving her credit for the yearly dividends on those 
hares on tb« one side and after debiting her with 
ny liability incurred by her husband touching these 
hares on the other. The defendant bnnk denied the 
laini and contended inter alia that the suit wns 
arred by limitation. It is this plea with which lain 
oncerncd in the present second appeal. The suit 
ras decreed by both the lower Courts and wns hold 
o be within time. The bnnk appeals. 

Although no nrticle of the Limitation Act was 
eferred to by the defendant bank in their written 
tatement os required by the forms of genera 
lefences given in the Civil Procedure Code (Soh. 1, 
tpp. A) nnd their counsel in the trial and in the 
ower appellate Courts have been vacillating in con- 
equence from one to the other, their learned counsel 
.ns finnlly chosen to depend on Arts. 62 and 89 in 
his Court and pleads that the suit is barred by 
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either the one or the other. The provisions requiring 
" a party to specify the article or articles of the Limi¬ 
tation Act, under which the suit is according to him 
barred, is salutary and must be complied with as 
far as possible. The omission to mention the article 
may prevent the plaintiff at times from producing 
such oral or documentary evidence as he might have 
been capable of doing in answer to the objection 
raised by the defendant and in so far a3 the onus of 
proving limitation is on the plaintiff invariably, it 
may put him at a disadvantage if some evidence is 
led on behalf of the defendant, after the case on the 
plaintiff's side is closed which he would be ordinarily 
unable to rebut. At all events, this device enables a 
party to conceal his hand up to the time of final 
[arguments and to spring a surprise on his opponent 
in a large number of cases. A practice like this 
cannot but be deprecated and must be discouraged. 

In order to appreciate the contentions advanced 
b 011 behalf of the parties, the facts that have given 
rise to this litigation may be briefly stated. An 
application was made by the plaintiff's husband to 
tho bank on 2nd January 1931 asking for a loan of 
Its. 200 (Ex. G). This was accepted. The plaintiff’s 
husband got the loan on the next day and executed 
a promissory note in favour of the bank for Rs. 200 
(Ex. 5). On that date, he lodged 20 bank shares 
that he had been holding in the defendant bank and 
on each of which a sum of Rs. 25 had been paid by 
him by way of security for the debt advanced to him 
under the promissory note Ex. 5. The plaintiff's 
husband died on 19th August 1931. The shares 
were sold by the bank on 2nd June 1933 for Rs. 530 
inclusive of dividend and the money due to tho bank 
was adjusted—the balance of Rs. 2G4 being kept by 
them in the suspense nccount for payment to the 
plaintiff's husband or to his heirs. It may be men- 
c tioned here that before this sale no notice was given 
by the bank to the plaintiff or to any other claimant. 
A notice appears to have been sent by them in tho 
name of the plaintiff's husband on 17th March 
1933, but that was obviously of no use. The plain¬ 
tiff served the defendant bank with a notice on 24th 
April 1935 (Ex. 13) in which she asked them for 
particulars of the shurcs standing in the name of 
her husband in tho bank and in regnrd to the divi¬ 
dends that had been due under those shares. There 
was no reference in this notice to any loan advanced 
by the defendant bank to the plaintiff’s husband or 
even to the deposit of the shares by him with the 
ank ,' n °tico the bank sent a reply on 30th 

April 193.» (Lx B-l) in which they agreed that 
tbe> would pay the amount to her if she produced 
a succession certificate. The information that the 
bank shares were sold by the defendant bank on 2nd 
'n auction under It. 85 of the hank rules 

o i i n?r • . 3 leU - r - This lc<1 the plaintiff 

to institute the suit on 1st October 1936. I have 

a \ct Ca nn r l , rCd lllc 1 articlcs ot tb « Limitation 
Act on which reliance has been placed on behalf of 

the appellant bank in this Court. The contention 

advanced on heir behalf is that since tho shares 

deposited by the plaintiff's husband with tho bank 

were sold by thorn, tho present claim must bo 

regarded to bo in the nature of a suit for. what will 

in English law form tho basis for an action for 

money had and received and ought to be therefore 

governed by Art.62. In the alternative, it was urged 

that tho relationship between the bank and tho 

plaintiff's husband being, with reference to the 

shares in the custody of the bank, that of a principal 

uru J an n # cn t, the suit would bo governed by Art. h9 

an< * * n 80 ft* that relationship came to an end on 

tlie death of the plaintiff's husband, this suit would 


be, having been brought long after three years of the 
termination of that relationship, barred by time. a 

As to the first contention, Art. 62 is applicable to 
cases where the defendant has received money which 
in justice and equity belongs to the plaintiff but in 
circumstances where the receipt by the defendant 
would bo regarded in law as a receipt to the plain¬ 
tiff's use. Where the receipt by the defendant is on 
Ins own account and is not or cannot be regarded to 
he on behalf of the plaintiff this article would have 
no application. Reliance was placed in this connexion 
on the decision in 44 Mad. 823d Rut the defence 
raised by the railway in that case was that the suit 
would be governed by Art. 30 or Art. 31, Limitation 
Act, and was barred by time. The plaintiff denial 
the applicability of those articles and urged that it 
would be governed by the three years rule under 
Art. 62, Limitation Act. It would be noticed that 
tho applicability of Art. 62 was not denied although 
the contention was that Art. 30 or Art. 31 would / 
apply in preference. The learned Judges repelled the 
defendant s contention and held that the ca 9 c was 
not governed by Art. 30 or Art. 31. Limitation Act. 

It is true that they agreed with the plaintiff's con¬ 
tention, which was not denial on behalf of the 
defendant company that the suit would fall under 
Art. 62; but in doing so, they did not consider the 
question whether the Railway Company were selling 
the goods for their own benefit or for the benefit of 
the plaintiff consignor or partly for their own benefit 
and partly for the benefit of the consignor. There i 3 
no discussion in that case in regard to the typo of 
cases to which Art. 62 would apply and in the ab¬ 
sence of any discussion, the judgment cannot be of 
any great value. The defendant company were appa¬ 
rently acting as carrying agents on behalf of the 
plaintiff and since the decision turned on the effect 
of the directions as to the disposal of the sale pro- <J 
ceeds in S. 56, Railways Act, that case can have no 
application to the present one. Learned counsel for J 
the appellant also relied on 24 Bom. L. R. 5133 but 
!" tbat case tbe 1 earned Judges were of opinion that 
the suit was governed by Art. 48, Limitation Act, 
although they added that if that article was not 
held to apply, it might be governed by Art. 62 under 
either of which the suit was within time. Had the 
present suit been for the recovery of the bank shares 
m specie from the bunk or from the person to whom 
tbe> had been sold by the bank, Art. 145 or 48-A 
would have been applicable as the plaintiff's husband 
wns undoubtedly, as I would try to show later, a 
pawnor and the shares were lodged with tho hank 
as security for the debt. But the suit is not for the 
reco\cry of the bank shares or for compensation for 
wrongful taking or detaining the same although the 
allegation in para. 7 of the plaint tend to bring it /» 
'cry much within the ambit of the latter portion° of 
Art. 48. In a suit brought for the residue of tho sale 
proceeds of an estate sold under the provisions of tho 
Revenue Sale Law, Act 11 of 1859. against tho 
secretary of State for India in Council tho defence 
was raised that it was barred under Art. 62, Limita- 
p 011 Act; I'Ut the objection was overruled by tho 
f ,! 1; ^neh of five learned Judges and the case was 
Held to be governed by Art. 120 of tho Act, 20 Cal.51.» 

»• (‘21)8 A.I.R. 1921 Mad. 3G2 : 62 I C 740-44 
Uv'co 23 1 11 M L J ' 20 ' 3 ' Tarncban d v. M. S.’ M. 

2- C23) 10 A. I. R. 1923 Bom. 155 ; 67 I. C 761 • 
EbrahUn ^ ^ ^ ° f Dombn y v - Fazulbkoy 

3 i‘rS 3 l l 2 i°n Cal ‘ 51 • • Secre,ar J- State v. Guru 
I roclift.l Dhur. 
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The present suit is, however, for accounts and not 
a for recovery of money merely. 

If a suit for accounts is maintainable as this has 
been found to be and does not fall within Arts. 64 or 
89 or 106, Limitation Act, it would* have to be 
governed by Art. 120 of that Act. That it is govern¬ 
ed by Arts. 64 or 106 has not been contended. The 
question is whether it is governed by Art. 89 of the 
Act. Now, in order to ascertain whether this article 
in the Limitation Act applies, the relationship of 
the parties to the suit or rather of the plaintiffs 
husband by whom these shares were given in secu¬ 
rity and of the bank must be ascertained. The 
plaintiff’s husband had gone to the bank to take a 
loan. The bank had agreed to advance it. When the 
loan was advanced the bank became a creditor and 
the plaintiffs husband a debtor. When the shares 
were being placed with the bank by way of security, 
the plaintiff’s husband’s position could not have 
6 been of a principal and the bank’s position that of 
an agent as urged by learned counsel for the appel¬ 
lant. The bank was not being asked to do anything 
by the plaintiff’s husband on his behalf. He was 
depositing the shares with the bank by way of secu¬ 
rity. He was, therefore, a pawnor and the bank a 
pawnee. When the bank sold the shares to realise 
their debt, they were not acting in the capacity of 
an agent but in that of a creditor entitled to recover 
his money by sale of the security under the terms of 
his contract/ That they failed to give any notice to 
the owner of the shares before the sale does not in 
any way help them. They committed a grave irregu¬ 
larity in having failed to give a notice as required 
by 8. 176, Contract Act, and cannot, by their action 
abridge tho period of limitation or contend that it 
should be held to have started on the date of the sale 
of which the plaintiff had no knowledge as is clear 
from the notices Exs.Band B-l that passed between 
the parties in April 1936. The contract of pledge 
cannot bo, in the absence of a reasonable notice, to 
sell, held to terminate the pledge or the relationship 
of pawnor and pawnee with the consequence that tho 
money in the hands of the bank cannot bo held to 
have been received for the plaintiff’s use at any rate 
when the sale was not recognized to be valid by the 
owner of the articles pledged by him. Article 89 can 
thus have no application. The defendant bank may 
not have been trustees for a specific purpose and 
S. 10, Limitation Act, may not apply but in their 
capacity as bailees they were liablo to render account 
to the plaintiff for the shares delivered to them by 
her husband. A suit for accounts must be in such 

E ircumstances, not being provided for by any other 
rticle, held to be governed by Art. 120, Limitation 
kCt. Tho suit instituted by the plaintiff must there- 
d fore be held to be well within time. For the above 
reasons, the appeal fails and is dismissed with costs. 
Lcavo refused. 

CR.K./G.N. Appeal dismissed. 


Q t p t Q _ 

(a) (’40) Cbitaley, O. 8 R. 2, N. ."> Pt. 2. 

(’41) Mullft, O. 8 R. 2 P. 618, Note: ‘Limitation'. 
Limitation Act — 

(b) (*42) Cbitaley, Art. 120,N. 15 Pt. 1; Art. 69, 
N. 7 Pt. 14; Art. 145, N. 4 Pt. 1. 

(’38) Rustomji, Art. 120 P. 1038 Pt. 2; Art. 145 
P. 1513 Pt. 3. 

(c) (’42) Cbitaley, Art. 62, N. 2 Pt. 1, N. 7 Pt. 1. 
(’38) Rustomji, Art. 62, P. 744 Tt. 1. 
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Wadsworth and Patanjali Sastri JJ. 
Rangaswami Pillai alias Rama Pillai 
and others — Petitioners 

v. 

Vasu Ammal alias Srinivasa Ammal — 

Respondent. 

Civil Revn. Petn. No. 320 of 1940, Decided on 
14th October 1941, to revise order of Dist. Mun3if, 
Kulitalai, D/- 14th November 1938. 

Madras Agriculturists Relief Act (4 of 1938), 
Ss. 23 and 4 (h) — Decree-holder woman — 
Another mortgage debt in her name — It is 
open to her to adduce evidence that she is only 
benamidar. 

On an application under S. 23 by the debtor, the . 
decree-holder who is a woman is entitled to the ' 
exemption under S. 4 (h) unless she is disqualified 
as being the owner of any other property. And if 
another mortgage stands in her name, it is open to 
her to raise a plea of benamidar and adduce evidence 
that though tho mortgage stands in her name, her 
son is really entitled to the proceeds thereof and she 
is not beneficially interested therein: (’41) 28 A.I.R. 
1941 Mad. 321 and (’41) 28 A. I. R. 1941 Mad. 596. 
Expl. and Disling.; (’35) 22 A. I. R. 1935 Mad. 181 
(F.B.), lief. [P 389 C 1] 

K. G. Srinivasa Ayyar — for Petitioners. 

K . S. Desikan — for Respondent. 

WADSWORTH J _This case raises a question 

relating to the admissibility of a plea of benami in a 
matter arising under S. 4 (h) of Act 4 of 1938. The 
petitioners here were the judgment-debtors who filed 
an application under S. 23 of the Act to which tho 0 
respondent, the decree-holder, pleaded that she came 
within the exemption of S. 4 (h). A9 against this 
plea, it was urged that she was entitled to a mort¬ 
gage debt evidenced bv Ex. A. a bond of tho year 
1920 for a sum of Rs. 1500. She met this contention 
by adducing evidence that she was not tho owner of 
the mortgage bond but a benamidar for her adopted 
son. This evidence has been accepted by the Court 
below and the only question arising in revision is 
whether tho lower Court was entitled to go into 
such a contention. We have no doubt hold in cases 
falling under the explanation to S. 8 that it is not 
open to the Court to entertain evidence that some 
one other than tho creditor in the document is, in 
fact, the owner of the debt so as to make him the 
creditor for the purpose of renewals. This decision. 
(1940) 2 M. L. J. 664,1 was based on the definition 
of the term creditor which does not include a person >\ 
beneficially entitled to the proceeds of tho debt. Ono 
of us had to deal in (1941) 1 M. L. J. 3132 with a 
case in which there was a decree on a promissory 
note ami the decree-holder endeavoured to adduce 
evidence that the debt was really due not to himself 
but to a woman entitled to plead the exemption in 
S. 4 (h). It was held that, whatever be the liability 
of the decree-holder to other persons, the liability of 
the judgment-debtor is to tho decree-holder and 
nobody else and the Court could not go into the 
question of the real ownership of tho proceeds or 10 
decree. 


41)28 A. I. R. 1941 Miul. 321 • 19., I. C 7,6. 
R. ( 1941 ) Mad. 249 : (1940) 2 M L. J. 664, 

-adarajam Pillai v. Krisbnamurth. P‘ !ai. 

’41) 28 A.I.R. 1941 Mad. o96: (1941) 1 M. L. .1. 
[ Snbbareddi v. Ycnkatappa Reddi. 
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We are however in the present case not concerned 
a with the question who is the creditor or who is the 
decree-holder. There is no doubt in the present case 
that the decree-holder is a woman and that she is 
entitled to the exemption of S. 4 (h) unless she is 
disqualified as being the owner of the debt evidenced 
by Ex. A. The question is not therefore whether sho 
is a creditor under Ex. A, having regard to the defi- 
jnition of creditor in this Act, or whether she is the 
Iporbon entitled to sue on Ex. A, but whether she is, 
in fact the owner of the proceeds of that debt when¬ 
ever it may be collected. This is a pure question of 
ownership to which the ordinary law applies and we 
can see no reason why it should not be open to the 
jlady in question to adduce evidence that, though the 
[mortgage stands in her name, her son is really en¬ 
titled to the proceeds thereof and she is not benefi¬ 
cially interested therein. Wo may also refer to the 
decision of the Full Bench in 58 Mad. 693. 1 The 
o result therefore is that the civil revision petition is 
dismissed with costs. 

C.R.K./K.S. Petition dismissed. 

3. (’35) 22 A.I.R. 1935 Mad. 181: 153 I. C. 944 : 58 
Mod. 693 : 68 M. L. J. 81 (F. B.), Vcnkaturama 
Reddi v. Valli Akkal. 
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King and Lakshmana Rao J J. 

Budi Gaddennaidu and another — 

Appellants 

v. 

Chintahipudi China lianianna — 

Respondent . 

c Appeal No. 70 of 1940, Decided on 8lli October 
1941, against order of Sub.Judge, Vizagapatum, 
D/- 4th August 1999. 

Madras Debt Conciliation Act (11 of 1936), 
S. 25—S. 25 only necessitates stay of execution 
proceedings — It does not prohibit executing 
Court from passing order under O. 21, R. 40(2), 
Civil P. C. 

The judgment-debtor informed the Court that he 
had made an application to the Debt Conciliation 
Board and had applied for two reliefs : (i) that the 
execution proceedings against him might be stayed 
m accordance with the provisions of S. 25. Debt 
Conciliation Act, and (ii) that lie might bo released 
from custody. The Court passed orders granting stay 
and granting release from custody upon the pr-xluc- 
tion by the judgment-debtor o'f security for his 
appearance The surety executed the necessary bond 
ami the judgment-debtor was accordingly released. 
It. was contended that the order calling upon the 
judgment-debtor to furnish security for his appear¬ 
ance was ultra vires of the executing Court as (1) 
the stay order was not unconditional and (2) S 25 
prohibited such an order being passed : 

Held that the Court’s order granting stay was 
not conditional : (MO) 27 A.I.lt. lyjo Mad . J17 
Distitig. [1* 380 0 2)’ 

Held further that S. 25 necessitates only that 
execution proceedings should be stayed and can have 
no prohibitive effect uj»on the power of the Court to 
make provision for continuing execution proceedings 
in case necessity should arise in the future. The 
Court must bo able to appoint a date for further 
proceedings, should they become necessary. And the 
Court must be able to take such action as R. 40 of 
O. 21, Civil I\ C., contemplates in order to dispose 


of the urgent question whether the judgment-debtor 
shall remain in custody or be released. Therefore 
an order of the Court passed under R. 40, sub-r. (2) 
is inno sense prohibited by S. 25, Debt Conciliation 
Act. And the power of the Court to order the release 
of the judgment-debtor necessarily involves the 
power of the Court to call upon him to furnish 
security. [P 389 C 2; P 390 C 1] 

I’. Suri/anarayana — for Appellants. 

V. (Joiitidarajachari — for Respondent. 

KING J. —This is an appeal filed jointly by the 
judgment-debtor in 0. S. No. 61 of 1936 and a 
surety who gave a bond for his appearance on 4th 
October 1939. The facts of the case aro that on 1st 
August 1939 the judgment-debtor was arrested in 
execution of the decree in O. S. No. 61 of 1036 and 
was brought before the Court which had given him 
time for three days for making some attempt at 
paying oil part of the decree. The inquiry contem¬ 
plated by O. 21, R. 40 was adjourned for those three 
days. On 2nd August, the judgment-debtor informed 
the Court that he had made an application to the 
Debt Conciliation Board and applied for two reliefs: 
(i) that the execution proceedings against him might 
be stayed in accordance with the provisions of S. 25, 
Debt Conciliation Act, and (ii) that he might be 
released from custody. On 4th August, the Court 
passed orders granting stay and grunting release 
from custody upon the production by the judgment- 
debtor of security for his appearance on 4th October. 
As already stated, the second appellant, the surety 
executed a bond pledging himself that the judgment- 
debtor would appear on that date. The judgment- 
debtor was accordingly released. 

In this appeal it is argued that the order calling 
upon the judgment-debtor to furnish security for his 
appearance was ultra vires of the executing Court. ' 
It is argued that, under S. 25, Debt Conciliation 
Act, stay of proceedings must be unconditional and 
that, in the present case, the fact that two orders 
were passed on the same day, one grunting stay and 
the other calling for security meant in effect that 
the stay granted was not unconditional. On that 
assumption with regard to the facts, our attention 

? judgment of Horwill J. reported in 
(1940) 2 M. Ii. .1. 322.1 in which the learned Judge 
has pointed out that when a conditional order of 
stay is passed that necessarily involves the power of 
the Court to refuse a stay iu case the condition is 
not satisfied, and therefore, it must he directly con¬ 
trary to the provisions of S. 25 of the Act which 
peremptorily directs that stay shall lie granted. We 
an* • >[ opinion that this decision has no bearing upon 
the facts of the present case however, as there is no 
sign here in the Court's order of the grant of stav h 
being conditional. 

It. wits however argued further that, when an 
application is made under S. 25 of the Act to the 
Court to stay proceedings, the Court has no power 
t° pass any order whatever. From the moment it is 
apprised of the application to the Debt Conciliation 
Board, its powers are completely paralysed. We are 
not prepared to accept that argument and indeed 
would point out that, if it were accepted, it amounts 
10 this ; that the appellant is contending that the 
very orders which procured Ins release were ultra 
vires of the Court. We consider that S. 25 necessi¬ 
tates only that execution proceedings should be 
stayed and can have no prohibitive effect upon the 


/ 


!• C40) 27 A.I.R. 1940 Mad. 917 : 192 I C 409 • 
• 1940) 2 M.L J. 322, Sundaralingum v. Venkata^ 


rnmavva. 
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power of the Court to make provision for continuing 
execution proceedings in case necessity should arise 
in the future. The Court must be able to appoint a 
date for further proceedings, should they become 
necessary. And we think the Court must bo able to 
lake such action as It. 40 contemplates in order to 
dispose of the urgent question whether the judgment- 
debtor shall remain in custody or be released. If the 
argument of the appellant is pushed to its logical 
conclusion, it can only mean this : that when a 
judgment-debtor is under arrest according to the 
provisions of R. 40 and brings to the notice of the 
Court, the fact that he has applied*to the Debt 
Conciliation Board, he must remain under arrest 
inevitably until the Debt Conciliation Board has 
finished with his application. We think that an 
order of the Court passed under R. 40, sub-r. (2) is 
in no sense prohibited by S. 25, Debt Conciliation 
Act. And if that is so, the power of the Court to 
order the release of the judgment-debtor necessarily 
involves the power of the Court to call upon him to 
furnish security. We see no reason, therefore, to 
interfere with the order of the learned Subordinate 
Judge and dismiss this appeal with costs. 

C.R.K./K.S. Appeal dismissed. 
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Venkataramana Rao J. 

In re Sv. Rm. Ar. Ramanathan 
Chettiar — Petitioner. 

S. R. No. 16499 of 1941, Decided on 8th Septem¬ 
ber 1941, to revise order of Sub-Judge, Coimbatore, 
D/- 14th February 1941. 

Court-fees Act (1870 as amended in Madras), 
c Sch. 2, Art. 1 (d) (i) — “Suit or proceeding"— 
Meaning of, explained—Suit includes execution 
proceedings and proceedings in appeal — Pro¬ 
ceeding also bears same meaning. 

The meaning to be attributed to the word "suit” 
or “proceeding" must depend upon the scope of the 
enactment wherein the said expressions are used 
and with reference to the particular context wherein 
they occur. Having regard to the context the words 
"suit or proceeding" in Sch. 2, Art. 1 (d) (i) do not 
comprehend the samo thing. Having regard to the 
object of the enactment the word "proceeding" is 
used ns meaning a proceeding in the nature of a 
suit, and both the words are used as comprising tho 
entire litigation commencing with tho filing of a 
plaint or a petition or an application in tho trial 
Court down to the stage when ultimate decision is 
reached in the final Court of appeal or revision. In 
d this view the word "suit" will include execution 
proceedings and proceedings in appeal and the word 
"proceeding" will also bear tho same connotation. 
Therefore, when a revision petition is presented to 
tho High Court against the order of a subordinate 
Court, tho question to he considered is, what is tho 
value of tho suit or tho main proceeding wherein 
the order was made? The expression "to which tho 
order relates" has reference to the suit or proceeding 
and not to the application in the suit or proceeding 
on which tho order which is sought to he revised 
was passed. (P 390 C 2; V 391 C 1) 

K. S . Itamabhadra Iyer — for Petitioner. 

ORDER, — The question referred to me for 
decision is whether the court*feo paid by the peti¬ 
tioner on tho memorandum of the civil revision 
j>etition presented to this Court against tho order 
made by the learned Subordinate Judge of Coimba¬ 
tore in E. A. No. 144 of 1910 is correct. The appli¬ 


cation out of which this civil revision petition arises 
was made to direct respondent 1 to refund a sum of e 
Rs. 987-3-11 being the amount which he received at 
a rateable distribution of the sale-proceeds of the 1 
property of the common judgment-debtor in excess 
of the amount which he was legitimately entitled 
to. The petitioner paid a court-fee of Rs. 5 on the 
memorandum of the petition, but the office brings to 
my notice that the value of the suit wherein the 
sale proceeds were realised in execution of the decree 
is above the value of Rs. 1000 and therefore a court- 
fee of Rs. 10 ought to be paid. Mr. Ramabhadra 
Iyer on behalf of the petitioner contends that the 
value of the proceeding to which the order relates 
and which is sought to be revised is less than Rupees 
1000 and that therefore a court-fee of Rs. 5 alone is 
leviable. The provision in the Court-fees Act relating 
to this matter is Art. 1 (d) (i) of Sch. 2, Madras 
Court-fees (Amendment) Act which runs thus: 

"When presented to a High Court under S. 115, / 
Civil P. C., 1908, for revision of an order : (a) when 
the value of the suit or proceeding to which the 

order relates does not exceed 11s. 1000 .Rs. 5; 

(b) when the value of the suit or proceeding exceeds 
Hs. 1000 .Rs. 10." 

The words "suit or proceeding" have been inter¬ 
preted in various senses in different statutes according 
to the intent and scope of the statute, sometimes in 
a narrow sense and sometimes in a wide sense. Tho 
word "suit" in a narrow sense is confined to a litiga¬ 
tion initiated in a trial Court and ending with a 
decree or a final order passed by it. In this sense 
it would not include execution proceedings or pro¬ 
ceedings in appeal. But, in a wide sense, it has been 
interpreted as comprehending the entire litigation 
commencing from the initiation of the litigation in 
the trial Court upto the stage when the ultimate 
decision is reached in tho final Court of appeal or 'J 
revision. In this view, it would include execution 
proceedings and proceedings in appeal ns continua¬ 
tion of the suit. The word “proceeding" has been 
similarly interpreted. In its narrow 6ense, it is a 1 
step in any action or in an independent proceeding 
analogous to an action by which a litigation is| 
initiated. In a wide sense, it has been interpreted if 
used in juxtaposition with a suit, to include any pro¬ 
ceeding in the nature of a suit. Even in this view, 
having regard to the context it is sometimes limited 
only to the stage of litigation commenced by filing a 
petition or application in the trial Court and ending 
with an order or decree passed by this Court. In 
another view it is meant to indicate all the applica¬ 
tions in execution of a decree or order passed in the 
main proceeding and also all proceedings in appeal 
as continuation of tho proceeding. The word “pro¬ 
ceeding" used alone has been interpreted to mean k 
all judicial proceedings and when applied to suits to 
mean the suit as a whole. Therefore, tho meaning 
to be attributed to the word "suit" or "proceeding' 
must depend upon the scope of the enactment 
wherein the said expressions are used and with refer¬ 
ence to the particular context wherein they occur. 

The words "suit or proceeding" in the present 
case occur in tlie Madras Court-fees Amending Ac 
and the intention of the Legislature was to prow c a 
fixed court-fee for all revision petitions filed 
the orders of the subordinate Courts whether P 
in a suit or an original proceeding such as P n) >a * 
or guardianship or in appeals from decrees or ° 
therefrom or in any interlocutory applications 
in tho said suit or proceeding or in appeals 
orders passed on such applications, whatever 
nature of the order is. Having regard to the coniexi! 
it is obvious that the words "suit or proceeding uo. 
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not comprehend the same thing. Having regard to 
the object of the enactment it seems to me that the 
word “proceeding" is used os meaning a proceeding 
in the nature of a suit, and both the words are used 
as comprising the entire litigation commencing with 
the filing of a plaint or a petition or an application 
in the trial Court down to the stage when ultimate 
decision is reached in the final Court of appeal or 
revision. In this view the word "suit" will include 
'execution proceedings and proceedings in appeal and 
tho word “proceeding" will also bear the same con¬ 
notation. Therefore, when a revision petition is pre¬ 
sented to tho High Court against the order of a 
subordinate Court, the question to be considered is, 
what is the value of the suit or the main proceeding 
wherein the order was made? Tho expression "to 
which the order relates" has reference to the suit 
or proceeding and not to the application in the suit 
or proceeding on which the order which is sought to 
be revised was passed. I am therefore of the opinion 
that the proper stamp duty that is leviable on the 
revision petition in question is a sum of Rs. 10 and 
not Rs. 5. The petitioner is accordingly directed to 
pay an additional court-fee of Rs. 5 within two 
weeks from to-day. 

C.R.K./K.S. Order accordingly. 

* A. I. R. (29) 1942 Madras 391 

Kunhi Raman J. 

Dupayunta Subramaniam — Petitioner 

v. 

Govinda Petar Satyanadham and 
another — Respondents. 

Civil Revn. Petn, No. 418 of 1911, Decided on 
18th December 1941, to revise order of Sub-Judge, 
Bezwada, D/- 31st October 1910. 

• Civil P. C. (1908), S. 60 (1) (i) — Protection 


Court below. It professes to be a salary assignment 
deed which prima facie is opposed to the provisions c 
of S. 6, T. I\ Act, which prohibits assignment of 
salary or pension. In the body of the document, as 
already indicated, the creditor was given the power 
of collecting Rs. 15 a month out of the debtor’s 
salary. To enforce this agreement, an execution peti¬ 
tion was filed in the lower Court by the petitioner 
here, who is the decree-holder, for attaching Rs. 15 
per month out of the salary of the judgment-debtor 
who is the respondent here. Although notice was 
served on the judgment-debtor, he did not choose to 
appear in the Court below. The learned Subordinate 
Judge however has held that although the agreement 
was proved, the object of the agreement was opposed 
to public policy inasmuch as the provisions of S. 60, 
Civil P. C., which prohibit attachment of salary of 
persons getting a salary of Rs. 100 and less than 
Rs. 100 a month, are based upon public policy and 
therefore an agreement in contravention of these / 
provisions cannot be upheld by a Court of law. 

The decree-holder has filed this petition for revis¬ 
ing the order and his learned counsel, Mr. Appa Rao 
argues that it is open to a judgment-debtor in the 
position of the defendant to waive therightconferred 
on him by S. 60 and that therefore the agreement, 
Ex. A, is strictly enforceable in law. In support of 
this contention he relies upon two decisions of tho 
Lahore High Court. The first is reported in A.I.R. 
1939 Lah. 5391 and it was followed by a later deci¬ 
sion reported in A. I. R. 1940 Lah. 65.- Roth these 
decisions are of single Judges of that High Court 
who have followed the principle recognized in an 
earlier decision of the same High Court reported in 
A.I.R. 1935 Lah. 164 1 which is a decision of a Bench 
of two Judges. That decision, however, related to 
agricultural land which was sought to be attached 
and sold contrary to the provisions of S. 60 of tho 9 
Code. The view taken in Lahore is that S. 60 im- 


is based on public policy and cannot be waived 
—Agreement by person getting salary of Rs. 100 
that creditor may take certain sum out of his 
salary is not enforceable in law. 

The provisions of S. GO which are imperative, are 
intended to give protection to persons on grounds of 
public policy and not merely to confer a personal 
benefit upon them, and therefore that protection 
cannot be waived. Hence an agreement by a person 
getting a salary of Rs. 100 that his creditor who has 
obtained a decree against him may take a certain 
surn per month out of his salary in satisfaction of 
the decree, is not enforceable in law : (>41) 28 A.I.R. 
1941 Rom. 389 1 Foil., Case larv referred. (P 391 Cl; 

P 392 C 1, 2] 


poses a prohibition against forcible attachment of 
property and that it is open to a person who has 
obtained the consent of the party for whose protec¬ 
tion provision is made in S. 60 to effect an attach¬ 
ment, contrary to the provisions of the section. Mr. 
Krishna Rao, the learned counsel who appears as 
amicus curiae invites the attention of the Court to a 
recent decision of a Bench of the Bombay High 
Court reported in I.L.R. (1941) Bom. 415* in which 
the question has been fully considered and the view 
taken by tho Lahore High Court has been dissented 
from. In the leading judgment reliance was placed 
upon a passage in Halsbury's Laws of England, 
Hailsham Edition, Vol. 4, p. 471, S. 8G9 : 

There are some choses in action which have 


M • Appa Hao — for Petitioner. 

D. R. Krishna Ilac, t Amicus curw — 

for Respondents, 
interesting question of law under 
S. 00, Civil P. C., arises for determination in this 
civil revision petition. Since the respondent was not 
represented by advocate, Mr. Krishna Hao was asked 
to assist the Court by ap|>earing as amicus curia? 
and he has very kindly placed before tho Court all 
the authorities relevant to the point involved in tho 
case. The question which the Court below had to 
decide was, whether an arrangement made by an 
employee of the Bezwada Municipality, who was 
drawing a salary of Rs. 100 a month that his cre¬ 
ditor who hail obtained a decree against him may 
take Rs. 15 per month out of his salary in satisfac¬ 
tion of tho decree, is enforceable in law. The agree¬ 
ment between the parties was reduced to writing and 
Ex. A is the document that was relied on in the 


never been assignable; and, broadly speaking, it may 
be said that the ground of their non-assignability is li 
denoted by that comprehensive expression ‘public 
policy.* Thus public policy forbids that effect should 
be given to assignments of pensions and salaries of 
public officers payable to them for the purpose of 
maintaining the dignity of their office or to assure a 
due discharge of its duties." 

The judgment goes on to state as follows : 

“The question then is whether it is open to a 

1. ('39) 26 A.I.R. 1939 Lah. 539: 185 I.C. 317; 41 
P.L.R. 631, Jagannath v. Allah Dad. 

2. (’40) 27 A.I.R. 1940 Lah. 65 : 188 I. C. 639 : 41 
P. L. R. 834. Kajindnr Kumar v. Chetanlal. 

3. (*35) 22 A. I. R. 1935 Lah. 164, Chittar Mai v. 
Mt. Ram Devi. 

4. (*41) 28 A. I. R. 1941 Bom. 389 : 197 I C 462 : 

I L. It. (1941) Bom. 415 : 43 Bom.L It 758. Post¬ 
master General, Bombay v. Chennml Mayacband. 
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person to contract himself out of these provisions or 
a to waive their benefit. It is no doubt a general rule 
that anyone may renounce a law introduced for his 
own benefit. 13ut that rule applies only to rights 
and benefits of a personal and private nature created 
under an agreement or granted by law. There is a 
clear distinction between a contractual or a statutory 
right created in favour of a person for his own bene¬ 
fit and a right which is created on the ground of 
public interest and policy. The rule of waiver can¬ 
not apply to a prohibition based on public policy.” 

Broomfield J. in his concurring judgment says : 

“If the privilege is purely personal, if the interests 
of third parties are not affected and in particular if 
there is no question of public interest or policy, no 
doubt the maxim quxlibet potest renunciarc juri pro 
sc introducto is good law. But where a privilege is 
conferred for reasons of public policy, it is very well 
settled that it cannot be waived.” 
b In a case which arose under the Presidency Towns 
Insolvency Act, 1041 M. \V. N. 899 5 6 7 at p. 900 in 
dealing with the question whether the Official As¬ 
signee can intercept the salary of an official who 
draws a salary below the limit prescribed by S. 60 
of the Code, Krisbnaswami Iyengar J. states as 
follows: 

“I doubt whether the law will permit him to do 
so, for it seems to me that it is against the funda¬ 
mental principle underlying S. 60, Insolvency Act, 
and S. 60, Civil P. C., to allow him to seize any 
portion of an insolvent's salary which is l>elow the 
attachable limit, as such a limit appears to my mind 
to have been fixed on public grounds to ensure the 
propor and efficient discharge of duty by a public 
servant.” 

In the case reported in 35 Cal. 61* Mukerjee J. 
observes as follows at page 74 : 
c “When the object of the statute has been deter¬ 
mined, if the statutory provision is not based on 
grounds of public policy, and is intended only for the 
l»enefit of a particular person or class of persons, the 
conditions prescribed by the statute are not consi¬ 
dered as indispensable und may be waived, because 
every one has a right to waive, and to agree to waive, 
the advantage of a law or rule made solely for the 
benefit and protection of the individual in his private 
capacity, and which may be dispensed with without 
infringement of any public right or policy. This rule 
is expressed by the maxim of law, quilibet potest 
renunciarc juri pro se introducto; (Anyone am 
renounce a law intiodneed for his own benefit) .... 
As was pointed out by Lord West bury in (1861-62) 4 
De. G. P. <fc J. 221,7 the words "pro se" were intro¬ 
duced into the maxim, to show that no man can 
renounce a right of which his duty to the public and 
d the claims of society forbid the renunciation.” 

In Mulla’s Commentaries on S. 6 (f), T. I\ Act, 
(Edn. 11, p. 66) the learned author says : 

"It is opposed to public policy that a public officer 
should transfer the salary of his office, for the salary 
is gi\cn for the pnr|>ose of upholding its dignity and 
the proj>er performance of its duties.” 

Then the case in (1840) 2 Beav. 544 8 is referral 

5. (’ ll) 28 A.I.H. 1941 Mad. 906 : (1941) 2 M.L.J. 

691 : I.L.It. (1942) Mad. 199 : 1941 M. W. N. 899. 

Official Assignee of Madras v. E. V. I>. Silva. 

6. (*08) 35 Cal. G1 : 6 C L.J.320 : 11 C.W.N. 1011 

(F.B.), Ashutorih Sikur v. Behnrilnl Kirtnnia. 

7. (1861-62) 4 De.G.F.&J. 221 : 31 L. J.Cb. 161 : 

8 Jur (N8) 85 : 5 L. T. (NS) 778 : 10 W. R. 215 : 

135 It. It. 106, Hunt v. Hunt. 

8. (1840) 2 Beav. 544 : 60 It. R. 279, Grenfell v 

Denn and Canons of Windsor. 


to and the following observations of Lord Langdale 
are quoted: 4 , & 

"There are various cases in which public duties 
are concerned, in which it may be against public 
policy, that the income arising for the performance 
of those duties should be assigned; and for this 
simple reason, because the public is interested not 
only in the performance from time to time of the 
duties, but also in the fit state of preparation of the 
party having to perform them.” 

A similar question relating to the provisions of > 

Ss. 86 and 87, Civil P. C., came up before the Judi¬ 
cial Committee of the Privy Council in I.L.R. (1938) 
All. 601.® There the question was whether H. H. 
the Gaekwar of Caroda could be said to have waived 
the provisions of these sections, because there was 
. no objection taken at the trial to the absence of a 
certificate signed by a secretary to the Government 
of India in token of the consent given by Hi 9 Excel¬ 
lency the Governor-General, The suit was actually 
defended on the merits in the trial Court and evidence 
adduced on behalf of the Manager and Engineer in 
Chief of the State Railway but not on behalf of 
H. H. the Gaekwar of Baroda who was the party 
against whom the suit was filed in reality though 
not in form. At p. 613 of the judgment their Lord- 
ships state as follows in dealing with the contention 
that the objection must be deemed to have been 
waived: 

“No one purported to appear in the suit on behalf 
of H. H. the Gaekwar of Baroda aud there is no 
ground for saying that he waived his privilege. Fur¬ 
ther, as already pointed out, the provisions relating to 
this matter are statutory. They are contained in 
Ss. 86 and 87, Civil P. C., they are imperative and 
having regard to the public purposes which they 
serve, they cannot, in their Lordships' opinion, be 
waived in the manner suggested by the High Court.” J 
The provisions of S. 60, Civil P. C., which are 
also imperative are intended to give protection to 
persons in the position of the respondent in the 
present case on grounds of public policy and not 
merely to confer a personal benefit upon them. I 
have no hesitation in following the decision of the 
Bombay High Court referral to above which is con¬ 
sistent with the principle laid down by their Lord- 
ships of the Privy Council in I.L.R. 1938 All. 601. 0 
In this view the finding of the Court below that the 
execution petition for attaching Rs. 15, out of the 
salary of the respondent should not be granted is 
correct and this civil revision petition must be dis¬ 
missed. 

C.R.K./K.S. Petition dismissal* 

9. ('38) 25 A.I.IL 1938 P. C. 165 : 174 I. C. 551 
65 LA. 182:I.L.R. (1938) All. 601 : 32 S.L.R. 531 * 
(P.C.), Gaekwar Baroda State Railway v. Hafia 
Hubibul Huq. 

C. P. C. — 

(’40) Chitaley, S. 60, N. 16. 

('ll) Mulla, S. 60 p. 246 Note ‘Waiver 1 . 
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March 1941, against decree of Sub-Judge, Dindigu), 
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(a) Easement — Claim to both ownership and 
c easement in regard to same plots though in¬ 
consistent may yet be put forward. 

The Civil Procedure Code permits inconsistent 
pleas to be raised. Claims both to ownership and 
in the alternative to easement in regard to the samo 
plots, though inconsistent are yet capable of being 
put forward': (’26) 13 A.I.R. 1026 Mad. 728 (F. B.), 
Bel. on. [P 393 C 2] 

(b) Easement — Right oi easement over plot 
not matured — Assertion of ownership involves 
loss of right of easement. 

If a person begins to assert that he is the owner of 
a plot over which his right of easement has not 
matured, he may not succeed in establishing owner¬ 
ship but would, nonetheless, lose, on account of his 
claim, the right of easement for which he was pre¬ 
scribing, because he cannot hold the property both 
6 adversely as a complete owner and as the holder of a 
dominant tenement where he claims only certain 
limited rights by way of an easement and recognises 
the proprietary rights of the servient owner in the 
tenement : (’26) 13 A. I. It. 1926 Mad. 728 (F. B.) 
and (1914) 3 K. B. 911, Bel. on. [P 393 C 2] 

(c) Easement — Finding that plaintiff had 
exercised right of way on plot for over statutory 
period before assertion of his ownership of that 
plot is of tact and binding in second appeal. 

A finding that the plaintiff had been exercising 
his right of way on the plot in dispute for over the 
statutory period (al>out 24 years) before the letters 
and petitions containing the plaintiff’s assertion of 
ownership were written and made is a finding of 
fact and must be accepted in second appeal. 

[P 394 C 1] 

c (d) Easement—Right maturing into easement 
— Subsequent assertion of ownership cannot 
destroy easement—Nor can subsequent allega¬ 
tion that right was enjoyed as public right or 
right in gross do so. 

When a person claims a right in a property by 
way of an easement, he is claiming a much lesser 
right than ownership. If the right of easement is 
acquired, the dominant owner becomes entitled to 
certain rights only and the remaining rights still 
continue to vest in the servient owner. There is 
nothing to prevent the dominant owner from acquir¬ 
ing the rest of the rights for instance by adverse 
possession. Nor can his attempt to claim the rest of 
the rights bo held to extinguish the rights which 
had been already acquired. These could only be lost 
by surrender, abandonment, etc., and the attempt to 
d get more is not one of the recognized methods by 
which the rights already acquired could cease to 
exist. Consequently, an assertion of ownership, after 
the period of user has matured into an easement can¬ 
not deprive the right already acquired, and the 
allegation that it was being enjoyed as a public right 
or a right in gross after the easement had been ac¬ 
quired cannot equally do so. It cannot stand in a 
worse position than that of the claim of ownership * 
(’26) 13 A. I. R. 1926 Mud. 728 (F. B ). Expl. 

[P 391 C 1, 2] 

(e) Easements Act (1882), S. 15 — No license 
or agreement — Plaintiff using way over defen¬ 
dant’s land openly peaceably and as of right for 
over statutory period -Plaintiff must be held to 
have acquired easement— In absence of license 
or agreement during that period his user must 
be regarded as with animus of enjoying ease¬ 
ment. 


In the absence of any allegation as to any license 
or agreement, if the plaintiff is found to have been 
using a way over the defendant’s land, openly, pea¬ 
ceably and as of right for over the statutory period, 
he must be held to have acquired an easement in 
respect of that right. In the absence of any allega¬ 
tion of ownership during thut period, his user must 
l»e regarded to have been with the animus of enjoying 
the easement as such in the defendant's land. 

[P 394 C 2] 

(f) Ownership — Right in gross—Distinction. 

A right m gross is claimed by a person irrespective 
of any land of which he is possessed, but contains no 
claim of ownership in the corpus of the property. It 
cannot therefore be treated in the same manner as a 
claim of the ownership. [P 891 C 2] 

B. Sitarama Lao and P. X. Appusicami Ayi,ar 

— for Appellants. 

T . V. Muthukrishna Iyer — for Respondent. 

JUDGMENT. — The other claims made in the 
suit, out of which this appeal arises, having been 
decided against the plaintiff, the only point to decide 
now is whether the plaintiff has succeeded in estab¬ 
lishing her right to easement on the western space 
lying to the north of the defendant's house and 
abutting on the Union lane near the line marked AO 
in the plan Ex. K-l. The plaintiff’s suit was totally 
dismissed by the District Munsif of Palni but arc 
appeal to the Suliordinate .Judge of Dindigul wits 
partially allowed and the plaintiff was found to have 
established her right of way in regard to the plot 
indicated above. The defendant appeals and con¬ 
tends that the decision of the learned Subordinate 
Judge decreeing the plaintiff’s right of casement to 
the disputed plot is incorrect. The question to decide 
is whether it is so. 

It is undoubtedly true that the plaintiff came to 
the Court with two inconsistent allegations claiming! 
both ownership and, in the alternative, easement in' 
regard to the same plots. That they were inconsist- 1 
ent yet capable of being put forward,may be, in view 
of the decision of the Full Bench of this Court in' 
49 Mad. 820 1 taken as no longer open to question.! 
The Code of Civil Procedure permits inconsistent 
pleas to be raised after all. It has been equally 
settled that if a person begins to assert that he is the* 
owner of a plot over which his right of easement! 
lias not matured, he may not succeed in establishing! 
ownership but would, nonetheless, lose, on account of 
his claim, the right of easement for which he was 
prescribing. And tins because he could not hold the 
property both adversely as a complete owner and as 
the holder of a dominant tenement where ho claims 
only certain limited rights by way of an easement 
and recognises the proprietary rights of the survient 
owner in the tenement. In delivering the judgment 
of the Court, Sir Murray Coutts-Trotter C. J. 
observed as follows : 

“The learned Judges in 38 Mad. 1,-seem to imply 
that the assertion of ownership during the period of 
user is not fatal to tlie success of u claim to an ease¬ 
ment. To this proposition we cannot assent. Our 
opinion is that while the mere putting forward of a 
wider claim in legal .proceedings is not conclusive 
against a right of easement, yet the question quo 
ammo ctjerif , to what purported character are the 
acts of user to be ascribed is one which the Court 
must answer.” 

1. (’26) 13 A. I. K. 1926 Mad. 728 ; 96 I. C. 968 : 
49 Mad. 820(F.U.),Sulibn Kao v. Lnksbman.i Kan 

2. ( 16) 3 A. 1 K. 1916 Mad. 718 : 17 I.C 112 : 38 
Mud. 1, Hondo Reddi v. Rarnaswami Reddi. 
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They followed the decision in (1914) 3 K. B. 911 5 
* a which laid down that : “Acts done during the statu¬ 
tory period which are only referable to a purported 
character of owner cannot validate a subsequent 
claim to an easement.' 1 Nothing was said by the 
learned Chief Justice in the above mentioned case 
that might lead to the conclusion that an assertion of 
ownership, after the period of user has matured into 
an easement, would be fatal to the right already 
acquired. Learned counsel for the appellant con¬ 
tends that the claim as to ownership of the plot in 
dispute was not only made by the plaintiff for the 
first time in her plaint presented in March 1936 
but that she had been doing so since June 1935 and 
this would be sufficient to extinguish her claim in 
regard to easement. The lower appellate Court finds 
as a fact that the plaintiff had been exercising her 
right of way on the plot in dispute for about 24 
years before the letters and petitions containing the 
plaintiff's assertion of ownership were written and 
made. This is a finding of fact, which the lower 
Court was entitled to arrive at and must be accepted 
by me in second appeal. Whether the claim made 
in 1935 can be destructive of the easement, if one 
had been already acquired by the plaintiff as the 
lower appellate Court finds it to have been done, is 
the next question which deserves consideration. 

When a person claims a right in a property by 
way of an easement, he is claiming a much lesser 
right than ownership. If the right of easement is 
acquired, the dominant owner becomes entitled to 
certain rights only and the remaining rights still 
continue to vest in the servient owner. What pre¬ 
vents the dominant owner from acquiring the rest of 
the rights by adverse possession for instance, I am 
unable to follow. Nor can I see why should his 
attempt to claim the rest of the rights nee vi ncc 
c clam nec \rrccario (which may also involve the 
assertion that he is holding them in his own right) 
necessarily lead one to conclude that the rights 
previously acquired have, by his subsequent conduct 
in attempting to acquire more, come to an end. 
Whatever was already acquired would remain his— 
what remained to be acquired may not be his at any 
time. But an attempt to get the remaining rights 
cannot be held to extinguish the rights which had 
been already acquired. These could only be lost by 
surrender, abandonment, etc., and the attempt to 
get more is not one of the recognised methods by 
which the rights already acquired could cease to 
exist. I must, therefore, hold that a mere claim to 
hold the property as an owner cannot result in the 
plaintiff being deprived of her existing rights. 

It was disputed at tho bar that there was no proof 
that the plaintifl had been exercising her right of 
•» way on the western plot, as required by S. 15, Ease¬ 
ments Act, with the intention of acquiring an ease¬ 
ment and that if the property was being enjoyed by 
her either in the assertion of ownership or even on 
the basis of a general public right she could not be 
held to have exercised her right of way as an ease¬ 
ment, that is, with the intention of acquiring it by 
way of an easement. As already stated, if tho plain¬ 
tiff could be shown to have been exercising her right 
of way from 1911 to 1935 as an owner, her claim 
to an easement should have failed. There is no 
proof, however, of that fact. Relying on the docu¬ 
ments Exs. B, C, 1) and E, it was claimed that the 
same consequences should follow if a person is found 
to have been exercising u right of way on tho basis 
of a general public right and not in the exercise of 


the private right which she now claimed. There is 
again no proof of the fact that she had exercised the 0 
right of way between 1911 and 1935 on that basis 
and not on the ground of easement. There is nothing 
in the record to show that she ever asserted a gene¬ 
ral public right before 1935. In the absence of any 
allegation as to any license or agreement, if the 
plaintiff is found to have been using a way over the 
plaintiff's land, openly, peaceably and as of right* 
for over the statutory period as she is found to have 
been, she must be held to have acquired an ease¬ 
ment in respect of that right. In the absence of any 
allegation of ownership during that period, her user 
must be regarded to have been with the animus of 
enjoying the easement as such in the defendant’s 
land. 

Even in the letters to which reference was made 
by learned counsel for the appellant, the right was 1 

claimed by virtue of being a dominant owner in res¬ 
pect of the servient tenement belonging to tho defen- / 
dant and not independently of it; that is to say, it 
was not being claimed as a right in gross but as an 
easement. This is very different from the claim of 
ownership. A right in gross is claimed by a person 
irrespective of any land of which he is possessed, 
but contains no claim of ownership in the corpus of 
the property. It cannot therefore be treated in the 
same manner as a claim of ownership has been.' 

But even if it were otherwise, when I have found 
that the allegation of ownership after tho right had' 
matured into an easement would be insufficient to 1 
destroy tho easement, tho allegation that it was; 
being enjoyed as a public right or a right in gross 
after tho easement had been acquired could not 
equally do so. It cannot stand in a worse position! 
than that of the claim of ownership. The lower 
appellate Court has. after a full consideration of all 
the evidence aud circumstances, found that “the 9 
said |>ortion (referring to the plot now in dispute) 
was being used as a pathway for over 20 years 
prior to the suit and even prior to 1935" and that 
“inmates of the plaintiff's house were going along 
tho western arm in the Union lane." I take that 
finding to imply tlmt tho right of way over the 
defendant's property was being exercised by the in¬ 
mates of the plaintiff's bouse for its beneficicnt 
enjoyment with the animus of acquiring a right over 
the defendant's property. In this view the decision 
of the lower appellate Court is right and must bo 
uphold. Tho appeal consequently fails and is dis¬ 
missed with costs. I may in tho end add that the 
gate constructed by the defendant was not ordered 
by the lower appellate Court to be closed. Nothing 
in this judgment should be construed to imply that 
I have done so. It will remain but will not affect 
the plaintiff's right of way over the plot now in h 
dispute. Leave refused. 

C.R.K./G.N. Appeal dismissed. 

C. P. C. _ 

fa) ('40)*Chitaley, O. 6 R. 2, N. 5 Pt. 9. 

( 41) Mulla, O. 6 It 2 Pago 575 Pts. (m) A (w). 

(c) ('40) Chitaley, S. 100, N.50 Pt. 1, N. 52 Pt. 1. 

(’41) Mulla, S. 100 Page 306 Pt. (a). 

Limitation Act — 

(a) (*42) Chitnlev, S. 26, N. 17 Pt. 2. 

(’38) ltustoniji, S. 26 Page 502 Pt. 11. 

(b) (’42) Chitaley, S. 26. N. 12 1’. 1. N 17 13. 

(’38) Rustomji. S 26 Pago 503 PU. 2 to 4. 


. (1914) 3 K.B. 911 : 84 L.J.K.B. 251 
630, Lyell v. Hothfiohl. 
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Leach C. J. and Kuppuswami Ayyar J. 

China Ana Muthuvayyangar 

v. 

Thiruvangadammal and others. 

Appeal No. 246 of 1939, Decided on 8th January 
1942, ugainst decree of Sub-Judge, Ramnad at 
Madura, in 0. S. No. 25 of 1937. 

(a) Hindu law — Adoption — Boy given and 
taken during husband’s lifetime — Widow can 
complete adoption by performing datta homam 
after husband’s death. 

When there was a giving and a taking of the boy 
during the lifetime of the husband his widow has 
the right of completing the adoption by the perform- 
l ance of the datta homam ceremony after his death : 
(’26) 13 A. I. R. 1926 Mad. 1184, Bel. on. 

[P 395 C 1] 

(b) Hindu law—Adoption—Formal ceremony 
when boy is given and accepted is not necessary 
— Essentials of valid adoption stated. 

The Hindu law does not require that there shall 
be a formal ceremony when the boy is given and ac¬ 
cepted. The utterance of the words used by Buudhu- 
yana is not necessary. For a valid adoption all that 
the law requires is that the natural father shall bo 
asked by the adoptive parent to give his son in adop¬ 
tion, that the boy shull be handed over and taken 
for this purpose and that the adoption ceremony 
shall be performed when the parties belong to the 
twice born class : 6 Cal. 381 (P. C.); (’15) 2 A. I. R. 
' 1915 Mad. 1221; 11 Mad.5(F.B.) and (’31) 18 A.I.R. 

1931 P. C. 109, Expl. [P 396 C 1] 

K.V. Sesha Ayyangar and T.Thyagaraja Ayyar 

— for Appellant. 

K. Rajah Ayyar — for Respondents. 

LEACH C. J. —In this appeal the Court is called 
upon to decide whether respondent 2 is the adopted 
son of one G. Srinivasa Ayyangar, who died on 27th 
February 1937. The suit was brought by the appel¬ 
lant as the nearest reversioner to the deceased's 
estate for a declaration that respondent 2 had no 
interest therein, in other words that lie had not been 
udopted to Srinivasa Ayyangar. The Subordinate 
Judge held that during the lifetime of Srinivasa 
Ayyangar the natural father of respondent 2 had 
agreed to give his son to him in adoption and that 
Srinivasa Ayyangar took the boy with that inten¬ 
tion. Therefore the condition imposed by Hindu law 
that there should bo a giving and a taking had been 
fulfilled during the lifetime of the adoptive father. 
It is common ground that the datta homam cere¬ 
mony was performed by Srinivasa A vvangar’s widow, 
respondent 1, on 10th March 1937.‘ that is twelve 
\cais after the death of her husband. In these cir¬ 
cumstances the Subordinate Judge considered that 
respondent 2 had been lawfully adopted to Srinivasa 
Ayyangar. He also held that the deceased had given 
his widow oral authority to adopt and further that 
the authority could be implied from the surrounding 
circumstances. The widow claimed that she had 
received authority under a will executed by her hus¬ 
band, but the Subordinate Judge refused to accept 
the document as being a valid will. On behalf of the 
appellant it has been conceded that if there was a 
giving and a taking of the boy during the lifetime of 
Srinivasa Ayyangar his widow would have tho right 
|Of completing the adoption by the performance of 
the datta homam ceremony after his death. That 


this is so is to be gathered from the decision of this 
Court in 49 Mad. 969.1 c 

It is common ground that the boy left the house 
of his natural father six years before Srinivasa Ay- 
yangar’s death and that during the whole of this 
period he lived with Srinivasa Ayyangar and his 
wife who treated him as a son in every respect. 
Learned counsel for the appellant accepts it as being 
true that Srinivasa Ayyangar throughout had the 
intention of adopting respondent 2 and that the rea¬ 
son why tho adoption ceremony was |>ostponed was 
that ho desired it to take place when the boy was of 
more mature age and, therefore, not so likely to fall 
into pollution. There is evidence that Srinivasa Ay¬ 
yangar intended the adoption to take place after the 
expiry of the year Dhatu which came to an end in 
April 1937. All are agreed that the year Dhatu is 
looked upon as an unfortunate period because in that 
year of the last cycle there was a terrible famine in 
this province. It may be taken that it was the inten- J 
tion of Srinivasa Ayyangar to perforin the datta 
homam ceremony after the year Dhatu had expired. 
Death prevented him carrying out his intention. The 
evidence of what transpired when respondent 2 was 
taken into Srinivasa Ayyangar's household consists 
of the testimony of the widow and of his natural 
father. In the course of her evidence the widow said: 

“My husband and myself went and brought 
Raman to our house when he was five years old in 
order to adopt him so as to perpetuate our lineage. 
We asked Picliu Ayyangar that he should give 
Raman to us so that we might have him as our son. 
Then we got his tonsure ceremony performed at our 
cost in the Vettai \ enkatesa Peruinul Sannadhi and 
also gave him Aksharabvusam." 

The natural father stated that Srinivasa Ayyangar 
told him and the boy's mother that he was going to 
adopt the boy and he asked for their permission to ( J 
do so. The witness was not actually asked whether 
lie gave his consent but there can be no doubt that 
he did, because Srinivasa Ayyangar and his wife took 
the hoy away with them there and then and there¬ 
after brought him up. In these circumstances it can¬ 
not be doubted tlmt Srinivasa Ayyangar asked the 
natural father to give the boy to him in adoption, 
that tin- father consented and tlmt he handed over 
the boy to him to be taken in adoption. Mr. Sesha 
Ayyangar, on behalf of tho appellant, says that this 
is not sufficient. According to him there must be a 
formal ceremony and the words mentioned by Bau- 
dhayami uttered. The passage from Baudhayana 
relied on is reproduced in Mayne, Edn. 10, page 251 
and reads as follows : 

“One should go to the giver of the child, and ask 
him, saying ‘give me thy son.' The other answers 
'I give him.' He receives him with these words, h 
I take thee for the fulfilment of my religious duties. 

I take thee to continue the line of my ancestors.'" 

It is sai»l that unless these words or words very 
similar are actually used there can be no giving and 
taking within the meaning of the Hindu law. In 
this connexion Mr. Sesha Avyangar has referred us 
to 6 Cal. 381,- 18 M. L. T. 434," 11 Mad. 5* and 54 

1. (’26) 13 A.I.R. 1926 Mad. 1181: 97 IC. 615 : 49 
Mad, 369 : 51 M. L. J. 466, Seetharumaiuma v. 

Suivanaravana. 

2. ( 81) 6 Cal. 381 : 7 I. A. 250 : 7 C. L. R. 313 : 4 
Sar. 191 (P.C.), Shushinath Gliose v. Krishna Sun- 
dari Dasi. 

3. ('15) 2 A.I.R. 1915 Mad. 1221 : 31 I C. 855 : 18 
M. L. T. 434, Kuppuswami v. Yonkatalakshmi. 

4. (*83) 11 Mad. 5 (F. R.), Govind Ayyar v. Dorai- 
8 wain i. 
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Mad. 440 6 but none of these cases goes to the length 
a which he asks the Court to go. In 6 Cal. 381,* the 
Privy Council had to consider whether there was a 
valid adoption when there had been no actual giving 
and taking of the boy but the mere exchange of 
deeds of gift and acceptance. Their Lordships held 
that this was not sufficient. The judgment concludes 
with this statement : 

It would seem, therefore, that according to 
Hindu usage, which the Courts should accept as 
governing the law, the giving and taking in adoption 
ought to take place by the father handing over the 
child to the adoptive mother, and the adoptive 
mother declaring that she accepts the child in 
adoption.*' 

In making these observations the Board was con¬ 
sidering whether the exchange of tho deeds was 
sufficient and they were of the opinion that it was 
not. They were not laying down the proposition 
6 that the utterance of the words used by Baudhayana 
was necessary. They were indicating that the essen¬ 
tials for a valid adoption were the handing over of 
the boy by his father for this purpose and the 
acceptance by the adoptive parent. Whether there 
has been a giving and a taking are questions of fact 
which can be proved by evidence of what is said 
and what happens on the occasion. 18 M.L.T. 434* 
emphasised the necessity of corporal delivery and 
acceptance of the child. In 11 Mad. 5 , 4 the question 
was whether the ceremony of datta horaam was 
essential to a valid adoption among Brahmans in 
Southern India when tho adoptive father and the 
son belonged to the same gotra, and it was held that 
it was not. The decision in G Cal. 381 2 was con¬ 
sidered hut the judgment of the Full Bench does 
not indicate a different interpretation of the judg¬ 
ment of the Judicial Committee from that which we 
c place upon it. In 54 Mad 440 6 a mere declaration 
by the adoptive father to the effect that he had 
adopted a son was held not to be sufficient because 
there had been no evidence of the giving and taking. 

We hold that the Hindu law does not require that 
there shall be formal ceremony when the boy is 
given and accepted. For a valid adoption all that 
the law requires is that the natural father shall 
be asked by the adoptive parent to give his son in 
adoption, that tho boy shall be handed over and 
taken for tins purpose and that the adoption cere¬ 
mony shall be performed when the parties belong to 
the twice born class. As we have already indicated, 
in our opinion, the evidence here proves beyond 
doubt that there was a giving and a taking of res- 
I pendent 2 in the lifetime of Srinivasa Ayyangar. 
This being so and it being accepted that the datta 
homam ceremony could be lawfully |>erforined by 
<1 the widow after her husband's death, we concur in 
the decision of the Subordinate Judge that res|»>n- 
dent 2 is the lawfully adopted son of Srinivasa 
Ayyangar. In these circumstances it is not necessary 
for us to consider whether the will is genuine or 
whether the widow had oral or implied authority to 
adopt. The appeal fails and will bo dismissed with 
costs, one set. 

C.R.K./G.N. Appeal dismissed. 

5. (’31) 18 A.I.ll. 1931 P. C. 109 : 131 I. C. 318 : 

54 Mad. 140 : 58 I. A. 148 (P. C.), Krishna Roo v. 

Sundurn Siva Huo. 

Hindu law — 

(a) C IO) Mulla, Pago 545 Pt. (t»>. 

(’38) Gour, Page 228, N. 639. 

(b) (’40) Mulla, Pago 544 l’l. (p). 

(•38) Gour, Page 225 Pt. 16. 
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' Wadsworth J. 

G. Narappa Naidu — Appellant 

V. 

Thummalur Chinna Asethu Reddi and 
another — Respondents . 

Second Appeals Nos. 606 and 789 of 1938 and 
Civil Mic. Petns. Nos. 1969 and 1970 of 1941, Deci¬ 
ded on 16th July 1941, against decrees of Dist. 
Court, Cuddappah, in A. S. Nos. 50 and 49 of 1936. 

Civil P. C. (1908), S. 51 — Appointment of 
receiver in execution without prior attachment 
is not bad. 

The present Civil Proceedure Code does not ap¬ 
pear to contemplate an attachment as a necessary 
preliminary to the appointment of a receiver in * 
execution. After all there is no practical reason to * 
attach property before appointing a receiver. An 
appointment of a receiver is in itself a form of 
attachment. Instead of signifying the Court's cus¬ 
tody by merely affixing process to the property or 
serving it on the owner, an officer of the Court is 
sent to take charge of that property, realise the 
income and utilise it under the directions of the 
Court. Therefore an appointment of a receiver in 
execution is not bad merely because there has been 
no prior attachment: (’25) 12 A.I.R. 1925 P.C. 176, 
Rcl. on; (’17) 4 A. I. R. 1917 Mad. 79, Expl. 

[P 396 C 2; P 397 C 1] 

T. K. Srinivasathathachariar — for Appellant. 

U. r. Narasti —for Respondents. 

JUDGMENT.—In both these appeals the appel¬ 
lant is the purchaser from a mortgagor and the suit 
was filed by a receiver appointed to collect tbomort- * 
gage debt and apply the proceeds towards the dis¬ 
charge of the debt due by the mortgagee in that 
suit. The only contention of law urged in these 
appeals is that tho appointment of the receiver was 
invalid without the prior attachment of the mort¬ 
gage debt and that therefore the receiver was not 
entitled to get a decree on tho mortgage. Assuming 
that this is a contention open to tho defendant in 
the mortgage suit, it seems to me that it is a con¬ 
tention which is devoid of substance. It is based on 
certain observations in 40 Mad. 3021 at p. 306 
where it is stated that the Court cannot appoint 
a receiver except when it has seisin of the property 
either by a suit being pending or by proceeding in 
execution of a decree made in u suit being pending 
and attachment having been made. These observa¬ 
tions seem to be based on the wording of tho old 
Civil Procedure Code, although they were made in n 
a case arising out of an execution of 1912. The pre¬ 
sent Civil Procedure Code does not appear to contem-, 
plate an attachment as a necessary preliminary to 
the appointment of a receiver in execution and the 
Privy Council in 49 M. L. J. 244 s clearly distinguish 
between cases in which execution has to be carried 
out by attachment and sale and those cases in which 
execution has to be carried out by the appointment 
of a receiver. After all there is no practical reason f 
to attach property before appointing n receiver. An 
appointment of a receiver is in itself a form of 

1. ('17) 4 A. I. It. 1917 Mad. 79 : 34 I. C. 381 : 40 
Mad. 302 : 30 M. L. J. 361, Palikandy Mammad 
v. Krisbnan Naidu. 

2. ('25) 12 A.I.R. 1925 P. C. 176 : b7 I C. 295 : 47 
All. 385 : 52 1. A. 262 : 49 M L. J. 244 (P.C.), 
Rajendra Narain Singh v. Mt. Sundar Bibi. 
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attachment. Instead of signifying the Court’s cus¬ 
tody by merely affixing process to the property or 
serving it on the owner, an officer of the Court is 
sent to take charge of that property, realise the 
income and utilise it under the directions of the 
Court. I am clearly of opinion that an appointment 
of a receiver in execution is not bad merely because 
there has been no prior attachment. The appellant 
has in each of these cases filed a petition under 
Madras Act 4 of 1938 praying that any decree to be 
passed against him may be scaled down in accor¬ 
dance with the provisions of that Act. These two 
petitions will bo enquired into by the District Munsif 
of Frodattur and the decree in these appeals will if 
necessary bo modified in accordance with the deci¬ 
sion on these petitions. Subject to these modifications 
the two appeals are dismissed with costs, one set. 

C.R.K./K.S. Appeals dismissed. 

Q' p t q _ 

(’40) Chitaley, S. 51, N. 6. 

(’41) Mulla, P. 217 Note Receiver in execution 
proceedings*. 
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Somayya 

D . Gopalaswami Mudaliar — Appellant 

v. 

Subramanya Pillai and another — 

Respondents . 

Second Appeal No. 770 of 1939, Decided on 9th 
January 1942, against decree of Court of Small 
Causes, Trichinopoly, I)/. 29th November 1938. 

Trusts—Trustees—Powers oi —Majority of 
trustees cannot elect one of them as managing 
trustee so as to oust minority from taking part 
in management. 

Each and every trustee is responsible for the acts 
of bis co-trustees and ho is liable for any acts of 
misfeasance or negligence committed by the other 
co-trustees. This involves the position that each 
trustee is entitled to take part in the management 
of the trust estate. If he voluntarily agrees to an 
arrangement by which one of them is to manage 
either by turns or for a particular period, it might 
be that be is bound by the result of his action. Hut 
the majority cannot claim that one of them shall 
have all the rights of management and prevent the 
others, i. e., the minority from taking part in the 
management : (’36) 23 A. I. It. 1936 Mad. 14 and 
(*32) 19 A.I.lt. 1932 Mad. 658, Expl. (P 397 C 2] 

A. V. Narayanasivami Iyer — for Appellant. 

h . V. Sesha Ay yang ar — for Respondents, 

JUDGMENT. — The defendant appeals against 
the decree of the Subordinate Judge of Trichinopoly 
passed in A. S. No. 32 of 1939. The respondent, 
filed the suit for a declaration that the appellant 
should be restrained by an injunction from collect¬ 
ing tho rent of the B schedule property from the 
tenants and from interfering with the collection of 
the same by the plaintiff. The plaintiff says that 
he was elected the managing trustee by a majority 
of the trustees of tho suit charity and that the 
defendant has therefore no right to interfere with 
the management of the managing trustee. The first 
question is whether a majority of the trustees have 
a right to elect one of them a> tho managing trustee 
ho as to oust the minority trustees from taking part 
in the management. It is true that the trustees 
acting together can come to an arrangement by 


which they may provide for the management of the 
trust properties and, provided that tbearrangement e 
is in the interests of the institution, it will govern 
the relations between the parties. But the question - 
is whether three out of five trustees can elect one of 
the three as the managing trustee and seek to pre¬ 
vent the other two trustees from interfering with 
the management of the trustee elected by them. 
Each and every trustee is responsible for the acts 
oi his co-trustees and he is liable for any acts of 
misfeasance or negligence committed by the other 
co-trustees. This involves the position that each 
trustee is entitled to take part in the management, 
of the trust estate. If he voluntarily agrees to an 
arrangement by which one of them is to manage 
either by turns or for a particular period, it might 
be that he is bound by the result of his action. But 
without authority I am not prepared to consent to 
the proposition that the majority can claim that 
one of them shall have all the rights of manage-! f 
ment and prevent the others from taking part in! 
the management. 

In 70 M.L.J. 262 1 the Court enforced an arrange- 
ment which was entered into by all the parties and 
said that it was valid until it was set aside by agree¬ 
ment or until it was set aside by Court. In 36 
M.L.W. 669,- Wallace J. assumed that it is within 
the powers of the majority of trustees to elect one 
of them as the managing trustee and that this act 
of the majority would bind the minority trustees. 
But the question did not arise before the learned 
Judge. The case before him arose out of a scheme 
decree in which there was a provision for the elec¬ 
tion of a managing trustee. The question was whe¬ 
ther the consent of the majority was substantial 
compliance with the clause in the decree in the 
scheme suit. The learned Judge held that it was 
substantial compliance with the scheme. At p. 671 
the learned Judge observed : “The purpose of cl. 4 g 
has been substantially complied with, that being, as 
I read it, that for the appointment of executive 
trustee a majority of the trustees should consent.’* 

So ultimately the decision was rested on the learned 
Judge’s view of the clause in the decree and he held 
that the terms of that clause were substantially 
complied with by the majority of the trustees con¬ 
senting to the appointment of one of them as the 
executive trustee. In a prior part of the judgment 
the learned Judge said : 

'Any body of trustees can by resolution in the 
ordinary way appoint any one of their number as 
the managing or executive trustee, and if the clause 
was designed not to express but to curtail this 
right, I should expect it to have been expressed in 
very different terms, such as that no executive 
trustees shall be appointed except with the express 
consent in writing of all tho trustees.” h 

The learned Judge has not given any authority 
in support of this statement and, as I said tho judg- 1 
ment ultimately turned on what he considered to 
bo the true construction of the particular clause in 
the scheme decree. The reason of tho rule laying 
down that each and every trusteo is responsible for 
tbe mismanagement and negligence of the other 
trustees requires that each trustee should be free to 
take part in tbe management along with the oth^r 
trustees. If the proposition contended for by the 
respondent’s learned advocate is accepted, while con- 


1. (’36) 23 A.I.U. 1936 Mad. 14 : 160 I. C. 511 • 70 
M.L.J. 262. Nilumani Poriclin v. Appanna Poricba 

2. (’32) 19 A.I.R. 1932 Mad. 658 : 140 I. C. 443 • 
36 M L.W. 669, Shanmugha Mudali v.Arunagiri 
Mudali. 
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tinuing to be responsible for the mismanagement of 
the other trustees, the minority trustee would be 
powerless to interfere in time and prevent mis¬ 
management. I do not think this position can be 
accepted. I therefore hold that the plaintiff was not 
validly appointed as the executive trustee. This is 
enough to dispose of the appeal and I do not think 
it is necessary to go into the question what exactly 
was the position of the defendant who claims a 
much larger right than that of an ordinary trustee. 
The second appeal is allowed and the suit is dis¬ 
missed. The appellant will have his costs throughout 
from the trust estate. The respondent will bear his 
own costs. Leave refused. 

C.R.K./K.S. Appeal allowed. 

A. I. R. (29) 1942 Madras 398 (1) 

h Horwill J. 

T. K. Scimbanda Chetty — Petitioner 

v. 

Muthu Chettiar — Respondent. 

Civil Revn. Petn. No. 2685 and Civ. Misc. Petns. 
Nos. 7194 and 7135 of 1941, Decided on 7th Janu¬ 
ary 1942, to revise order of Dist. Munsif, Trivellore, 
D/- 26th November 1941. 

(a) Madras Agriculturists Relief Act (4 of 
1938), S. 20 —Judgment-debtor can make appli¬ 
cation at any stage—Court has no discretion to 
reject it on ground that judgment-debtor had 
ample opportunities earlier to do so. 

The Act does not compel a judgment-debtor to 
make an application at an early stage and so he 
cannot be deemed to have waived his rights because 
c ho did not do so. He can make his application at 
any stage and even though it be not made in good 
faith, the terms of S. 20 leave no discretion to the 
Court to reject it. The right the petitioner has to 
have the execution stayed pending the filing of an 
application under S. 19 he possesses at all times and 
under all circumstances. The only modification of 
that rule is where the application under S. 19 has 
been disposed of or where an application under 
S. 19 is not made within sixty days of the applica¬ 
tion for stay. In such cases, the Court may proceed 
with the execution. [p 393 C 1, 2] 

(b) Madras Agriculturists Relief Act (4 of 
1938), S. 20— Section does not permit passing 
of conditional order. 

Section 20 does not permit of a conditional order 
being made ; for if the condition is not fulfilled, 

, S. 20 still makes it peremptory to stay. So the 
a imposing of a condition would be infructuous. 

[P 398 C 2] 

V. C. Viraraghavan — for Petitioner. 

K. Ramaswamy Iyengar — for Respondent. 

JUDGMENT. —When C. M. P. No. 7194 of 
1941 was posted for disposal I found it easier to hear 
the civil rovision petition and dispose of that than 
to pass suitable orders on the interlocutory applica¬ 
tions pending disposal of the civil revision petition 
at some future date. I have therefore heard argu¬ 
ments in the main application, C. R. P. No. 2685 of 
1941. The petitioner put in an application under 
S. 20 of Madras Act 4 of 1938 asking the Court to 
6 tay execution as he was desirous of filing an appli¬ 
cation under S. 19 of the Act to scale down the 
decree. The learned Munsif said that the petitioner 
had ample opportunities in a prior application to 
mako such a request and thut he must bo considered 
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to have waived his rights. He therefore dismissed 
the petitioner’s application. The Act does not how- 6 
ever compel a judgment-debtor to make an applica¬ 
tion at an early stage and so he cannot be deemed 1 
to have waived his rights because he did not do so. 

He can make his application at any stage and even 
though it be not made in good faith, the terms of 
S. 20 leave no discretion to the Court to reject it. 
The right the petitioner has to have the execution 
stayed pending the filing of an application under 
S. 19 he possesses at all times and under all circum¬ 
stances. Section 20 says that "the Court executing 
the decree shall on application stay the proceedings 
until the Court which passed the decree has passed 
orders on an application mado or to be made under 
S. 19.” The only modification of that rule is where 
the application under S. 19 has been disposed of or 
where an application under S. 19 is not madewithin 
sixty days of the application for stay. In such cases, 
the Court may proceed with the execution. f 

It has been argued for the respondent that the' 
order might be made conditional but S. 20 does not 
permit of a conditional order being made; for if thej 
condition is not fulfilled, S. 20 still makes it peremp¬ 
tory to stay. So the imposing of a condition would' 
be infructuous. The best that can be done for the 
respondent under the circumstances is to direct the 
District Munsif to dispose of the application under! 

S. 19, which I understand was made yesterday, as 
expeditiously as possible. This civil revision petition 
is therefore allowed with costs. No orders are neces¬ 
sary on C. M. P. Nos. 7194 and 7435 of 1941. 

C.R.K./K.S. Petition allowed. 

A. I. R. (29) 1942 Madras 398 (2) 

Somayya J. 9 

Raja Sir Annamalai Chettiar by agent 
K . Ponnusami Iyer — Appellant 

v. 

Kadiyala Pedda Genganna and others 
— Respondents. 

Second Appeals Nos. 369 and 370 of 1940, Decided 
on 27th January 1942, against decrees of Sub- 
Judge, Chittoor, in A. S. Nos. 19 and 20 of 1939. 

(a) Madras Estates Land Act (1 of 1908), 

S. 112—Suit in revenue Court—Costs therein 
cannot be recovered under S. 112. 

Under S. 112 it is only the arrear of rent, the 
interest and costs of the sale that can be recovered 
and nothing more. If the suit i 3 filed in tbo 
revenue Court for arrears, apparently, the costs 
awarded by the decree cannot be recovered under j. 
Section 112. (P 399 C 1] 

(b) Madras Estates Land Act (1 of 1908), 

Ss. Ill, 112—Applicability. 

Sections 111 and 112 are not applicable to a case 
of execution of a rent decreo passed by a revenue 
Court. [P 399 C 1] 

N. Suryanarayana — for Appellant. 

ivnsfuri Scshagiri Rao and D. Munusrvamy — 

for Respondents. 

JUDGMENT. — The plaintiff-appellant filed 
two suits out of which these second appeals anso 
for possession on the foot of sales held in execution 
of rent decrees obtained by him in the revenue 
Court. The contesting defendant in each sui is 
tho former ryot against whom suits for arrears of 
rent were filed in the revenue Court. Decrees were 
obtained aDd in execution of these decrees, the 
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holdings were brought to sale and were purchased 
n by the plaintif! himself. The present suits are filed 
for possession on foot of those sales. The lower 
appellate Court dismissed the suits on the ground 
that the notice under S. 112 was not given to the 
ryot. The Subordinate Judge held that S. 132, 
Estates Land Act, makes S. 112 of that Act appli. 
cable to sales held under the decrees of revenue 
Courts and that as the notice under S. 112 was not 
given, the 9ales are bad. I do not agree with the 
above conclusion. Section 132 provides this : 

“The provisions of this Chapter (Chap. 6) shall 
be applicable as far as may be, to the execution by 
u revenue Court of any decree for arrears of rent.'* 

It will be noticed that S. 112, which occurs in 
the same Chapter provides for the issue of notice by 
the landholder in a case where he intends to avail 
himself of the powers given by the last preceding 
section, i. e., S. 111. Section 111 provides that : 
l “Where an arrear is not paid within the revenue 
year in which it accrued due, it shall be lawful for 
the landholder to sell the holding or any part 
thereof in the manner hereinafter provided, in 
satisfaction of tho arrear and of interest thereon 
and of costs, if any, of the sale.** 

Then S. 112 provides that : 

“When the landholder to whom au arrear is due 
intends to avail himself of the powers given by 
the last preceding section, he shall serve on the 
defaulter through tho Collector a written notice 
stating the amount due for arrears, interest and 
costs, if any, the period for which and tho holding 
in respect of which it is due, and informing him 
that if be does not pay tho amount or institute a 
suit before the Collector contesting tho right of sale 
within thirty days from the date of service of the 
notice, the said holding or any part thereof speci- 
c fied in the said notice will be sold. Such notice 
shall be delivered to the Collector within one year 
from the end of the revenue yeAr for which the 
arrear is due." 

It will be noticed that in this section it is only 
jthe arrear of rent, the interest and costs of the 
sale that can be recovered and nothing more. If 
the suit is filed in the revenue Court for arrears 
apparently, the costs awarded by the decree cannot 
be recovered under S. 112. Another point is that 
the notice under S. 112 must be "delivered to the 
Collector within one year from the end of the 
revenue year for which the arrear is due.” In the 
case of a suit for recovery of arrears of reut, the 
Estate 3 Land Act provides ft period of three years 
within which the suit may be filed. So, in respect 
of a suit say for fasli 1330, the suit may be filed 
within three years thereafter and it may take a 
year or two for the decree to be passed. If, after¬ 
wards, the landholder wishes to execute that decree, 
it is impossible for him to comply with the last 
portion of S. 112, para. ( 1 ) just set out, viz., to 
deliver to the Collector notice within one year 
from the end of 1330, which is the revenue year 
for which the arrear became due. The very reading 
of Ss. Ill and 112 shows, to my mind that it is 
absurd to talk of these sections being applicable to 
a case of execution of a rent decree passed by a 
revenue Court. Section 113 goes with S. 112. Then 
S. 114 refers to tho amount specified in the notice 
under S. 112 not being paid and no suit contesting 
the right of sale having been instituted, or the suit 
having been instituted and beiug decided adversely 
to tho ryot. This again cannot possibly apply to 
execution of decrees by revenue Courts of their own 
decrees for rent. Then S. 115 again cannot possibly 
apply because it says that : 
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“If no suit bos been instituted, such application 
shall be made within fortyfive days of the posting * 
by the Collector of intimation of service under 
Section 113.“ 

And cl. 2 of the section says : 

“If a suit has been instituted and it has been 
disposed of against the defaulter or withdrawn, 
such application shall be made within thirty days 
of the date of the disposal cr withdrawal." 

These two clauses of S. 115 again cannot possibly 
apply to a case of execution of the decrees of 
revenue Courts. It is very doubtful whether S. 116 
again applies because it says : 

“On receipt of such application, the Collector 
shall issue notice to the parties and after hearing 
such of them as appear shall determine tho extent 
of land to he sold, the lots if any in which it shall 
be sold, the order iu which the lots shall be sold 
and the estimated value of each lot and shall order 
the sale, appoint an officer to conduct the sale, / 
draw up the proclamation of sale." 

But assuming it is applicable in this case, as tho 
lower Courts have pointed out, the Collector did 
issue notice to the parties and he determined the 
various matters provided under S. 116. The pro¬ 
clamation also seems to have been settled. It is 
said that the Deputy Tahsildar of Puttur was 
appointed the Officer to conduct the sale under 
S. 116 and that that Officer did not fix the date, 
time and place of the sale. It is said that there are 
further irregularities in the sale. The Subordinate 
Judge has not dealt with these irregularities and 
has not given his findings. In one sentence he 
says that the existence of the irregularities was 
not denied and then declined to go in detail into 
thoso defects because he held that the omission 
to issue a notice under S. 112 was fatal to the 
plaintiff's case. I have held that S. 112 is inappli- g 
cable to a case of this kind and therefore the decree 
of the Subordinate Judge cannot bo sustained, l 
I do not desire to go into the other irregularities 
alleged nor do I express any opinion as to whether 
the irregularities, if they exist, are sufficient to 
non-suit the plaintiff. These and other questions 
must be decided by the Subordinate Judge. I am 
not satisfied about the correctness of tho statement 
that the existence of the other irregularities was 
not denied. It will be open to the plaintiff to 
dispute the existence of the other irregularities 
alleged by the defendants and the whole question 
will be open to the lower appellate Court. The only 
question which I decided is that S. 112 is inappli¬ 
cable to cases of this kind. I accordingly set aside 
the decrees of the lower appellate Court in both 
the second appeals and remand the appeals for 
fresh disposal according to law. Costs will abide /• 
and be provided for in the revised decrees. Tho 
court.fee paid on the memorandum of second appeals 
will be refunded. No leave to appeal. 

C.R.K./K.S. Case remanded. 


A. I. R. (29) 1942 Madras 399 

Wadsworth J. 

Ukkali alias Ammu alias Amma Nethyar 
and another — Petitioners 

v. 

Pudumana Parambath Kelu Naijar 

n i n n — Respondent. 

Cm] Revn. Petn. No. 131 of 1940, Decided on 

1 194 ~’ to ^vise order of District 

Munsif, Ottapalam, D/- 11th August 1939. 


Ukkali v. Kelu Natar 
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Civil P. C. (1908), O. 21, Rr. 18 and 19 — 
r Cross-decrees—Fact that holder of lesser decree 
. cannot execute it until greater decree is satisfi¬ 
ed does not render amount decreed to him as 
amount not due—Until holder of greater decree 
actually executes and sets off amount due from 
him lesser decree can become effective if grea¬ 
ter decree is satisfied in some other way_Suit 

for redemption of kanom — Decree not drawn 
up according to S. 6, Malabar Compensation 
for Tenants' Improvements Act—Decree taking 
form of two decrees one in favour of plaintiff 
for rent and other in favour of defendant for 
kanom amount and value of improvements — 
Decree becoming final—Arrears of rent in lesser 
decree in plaintiff’s favour cannot be said to 
have been wiped out by greater decree in defen¬ 
dant's favour and hence are liable to be scaled 
down under S. 15 (4), Madras Agriculturists 
Relief Act—Decree cannot be rectified or trea¬ 
ted as one passed according to S. 6 Malabar 
Compensation for Tenants’ Improvements Act 
in proceedings under Madras Agriculturists 
Relief Act. 

When there are two cross-decrees the lesser of 
which cannot be executed so long as the greater 
decree remains unsatisfied, having regard to the pro¬ 
visions of O. 21, Rr. 18 and 19, the fact that the 
holder of the lesser decree cannot execute will not 
render the amount decreed to him an amount which 
is not due. The effect of the passing of the greater 
decree upon the lesser decree is no doubt to ear-mark 
the lesser decree for the satisfaction of the greater. 
But, until the holder of the greater decree aetually 
executes and sets off the amount due from him to 
the holder of the lesser decree, the latter still has a 
r decree which is unsatisfied and which might become 
effective if the greater decree were satisfied in some 
x other way. [P 400 C 2] 

Consequently, where the decree in a suit by a 
jenmi for redemption of a kanom has become final 
and has not been drawn up in accordance with S. 6, 
Malabar Compensation for Tenants’ Improvements 
Act, but really takes the form of two separate decrees, 
one in favour of the plaintiff for rent and the other 
in favour of the defendants for the kanom amount 
and value of improvements, together with a declara¬ 
tion that the plaintiff can redeem the properties on 
payment of the amount due from him with liberty 
in future for the plaintiff to set off the arrears of 
rent, the lesser decree for arrears of rent in such a 
case cannot be said to have been wiped out by the 
, greater decree for kanom amount and value of im¬ 
provements and therefore the arrears of rent are 
/ liable to be scaled down under S. 15 (4), Madras 
Agriculturists Relief Act. It is not open to the Court 
V in proceedings under the Madras Agriculturists 
Relief Act to rectify the decree or to treat it as one 
drawn in accordance with S. G, Malabar Compensa¬ 
tion for Tenants’ Improvements Act: (’42) 29 A.I.R. 
1942 Mad. 307, Disting. [P 401 C 1] 

C. 1'nnikanda Mcnon — for Petitioners. 

D. A . Krishna Variar — for Respondent. 

ORDER. — The petitioner here was the decree- 
holder in a suit for redemption of a kanom. The 
decree which was passed in 193G took the form 
of declaring firstly, the amounts due to the tenants 
defendants, for improvements and for the kanom 
amount and declaring secondly, that on the deposit 
by the plaintiff of these amounts the defen¬ 
dants should hand over the property and the docu¬ 
ments to the plaintiff. Then followed a series of 
clauses specifying the amount due from the defen¬ 


dants to the plaintiff, viz., for arrears of rent, for 
costs, commission fee and also the rate at which the * 
future rent was payable and the decree provides that 

^et off is allowed.•’ While this decree was still 
unsatisfied, the tenants, defendants, preferred an 
application under S. 15 (4) of the Madras Act 4 of 
19.38 praying that the deposit towards the arrears of 
lent for faslis 1347 and 1346 might be taken into 
consideration and the arrears for the earlier faslis 
scaled down. This application was opposed by the 
decree-holder because, by reason of the provisions 
u*r set off in the decree, no rent was outstanding 
when .Madras Act 4 of 1938 came into force. The 
lower Court rejected this contention and hence the 
present revision petition. An attempt has been made 
to argue on behalf of the jenmi that this is really a 
case of two cross-decrees and that the lesser decree 
must be deemed to be merged in the greater decree. 

It seems to me quite clear that when there are two' 
cross-decrees the lesser of which cannot be executed^ / 
so long as the greater decree remains unsatisfied,! 
having regard to the provisions of O. 21, Rr. 18 and 
19, Civil P. C., the fact that the holder of the lessor 
decree cannot execute will not render the amount 
decreed to him an amount which is not due. The 
effect of the passing of the greater decree upon the 
lesser decree is no doubt to ear-mark the lesser 
decree for the satisfaction of the greater. But until 
the holder of the greater decree actually executes 
and sets off the amount due from him to the holder! 
of the lesser decree, the latter still has a decree 
which is unsatisfied and which might become effec¬ 
tive if the greater decree were satisfied in some 
other way. 

The appellant, however, relies very strongly 
on an unreported decision of a Bench in A. S. 

No. 437 of 1938 with the connected C. M. P. 

No. 5946 of 1941* the facts of which bear a consider- 3 
able resemblance to those with which we are now 
concerned. In that case, there was, as hero, a suit- 
for redemption of a kanom and a claim for a set off 
of arrears of rent due to the landlord. That claim 
was, however, based on a barred decree and the trial 
Court held that in such circumstances there could 
be no set off and granted the decree for redemption 
on payment of the full value of the improvements 
and the kanom amount. The learned Judges who 
heard the appeal disagreed with the lower Court 
and held that though the decree for arrears of rent 
had become time barred, it could not bo said that 
these arrears had ceased to be due and that by the 
statutory provisions of the Malabar Compensation 
for Tenants' Improvements Act, it was incumbent 
upon the Court to set off the amount of rent due 
against the value of improvements and pass a decree 
for redemption on payment of the balance and a h 
direction was given that such a decree should be 
prepared. Thereafter, when dealing with an appli¬ 
cation filed in the appeal to scale down the arrears 
of rent under S. 15 of the Madras Act 4 of 1938, the 
learned Judges took the view that the decree passed 
in appeal was a decree for redemption on the pay¬ 
ment of an amount reduced by the amount of root 
and that there was no subsisting claim for rent at 
the time when Act 4 camo into force, the appellate 
decree being regarded merely as a rectification of 
the trial Court’s decree by the reduction of the 
amount due for improvements. On this reasoning, 
the learned Judges declined to allow the tenants to 
scale down the claim for arrears of rent which was 
set off against the claim for improvements. I here is 

1. (’42) 29 A.I.R. 1942 Mad. 307 : (1942) 1 M.L.J. 

166. Elatath v. Chathukutti Nayar. 
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a to my mind a clear difference between the facts with 
whioh those learned Judges had to deal and the facts 
whioh are now before me. In the case just cited, the 
whole decree was before the Court, the Court modi¬ 
fied the deoree by giving a set off which ought to 
have been given in the trial Court and, on this recti¬ 
fication of the decree, tho learned Judges declined to 
treat the arrears of rent os having been due during 
the period intervening between the trial Court's 
decree and that of the Court of appeal. 

In present case, the decree in tho redemption suit 
has become final. It was not drawn up in the man¬ 
ner contemplated in S. 6 (2), Malabar Compensation 
for Tenants* Improvements Act. Under that provi¬ 
sion, the Court should itself have set off tho amount 
duo by the defendants to the plaintiff for rent against 
the amount duo by tho plaintiff to the defendants 
, for improvements etc., and should have passed a 
J decree declaring as tho amount payable to the defen¬ 
dants on ejectment only the balance after such set 
off. No doubt in the present case, that which had to 
bo set off was not merely the arrears of rent but also 
future rent. But there would have been no difficulty in 
drafting tho decree declaring (1) the kanoin amount 
and the value of improvements and (2) the amount duo 
for arrears of rent etc., and directing that the defen¬ 
dants should put the plaintiff into possession on 
payment of a specified sum, equal to the balance 
after subtracting the amount due from the defen¬ 
dants from tho amount payable by the plaintiff and 
giving tho plaintiff the right in future to set off any 
further rents which might bo duo to him before tho 
redemption was completed. Had such a decree been 
drawn on the reasoning of the unreported case cited 
above, it would necessarily have to be held that tho 
C ? laim for arrears of rent wa3 wiped out by the pass¬ 
ing of tho decreo and could not be treated as rent 
due when Act 4 of 1938 came into force. But the 
decreo which has actually been passed really takes 
the form of two separate decrees, one in favour of 
the plaintiff for rent, tho other in favour of tho 
defendants for the kanom amount and value of im¬ 
provements, together with a declaration that tho 
plaintiff can redeem tho properties on payment of 
tho amount due from him with liberty in future for 
the plaintiff to set off the arrears of rent. 

Tho decreo having been drawn in this way and 
no appeal having been preferred against that decree, 

1 do not think that one is entitled in these proceed¬ 
ings to rectify the decree or treat it as one drawn in 
accordance with the procedure prescribed in S. G. 
Ilenan s Improvements Act. That being so. it seems 
. 1 r S* that th ? ftrrcars °f rent were due when Act 4 
d 1938 ? a ? ,e ,nto force and were therefore liable to 
|bo scaled down. The revision petition is therefore 
lUIBmifiSd with costs. 

C.R.K./G.N. _ Petition dismissed. 

C. p. c._ "- 

(’40) Chitaley, O. 21 R. 18, N. 9 . 

n ." App,icuiio " ■>“"* 
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King and Happell JJ. 

Yekkala Venkataramayya — Appellant 

v. 

Achugatla Baba Sahib — Respondent. 

Appeal No. 124 of 1940. Decided on 17th Decern-’ 
ber 1941, against order of Commissioner for Work¬ 
men’s compensation, Madras, D,'- 21st December 
I JoD. 

1042 M/51 fc 52 


Workmen’s Compensation Act (1923, as 
amended in 1933), S. 2 (1) (d) and (2) — Father 
must show that he was dependent wholly or 
partly on earnings of son at time of his death. 

I’or the father of a deceased workman to be ad¬ 
judicated a dependent, he must show under sub- 
s. ( 2 ) that he was wholly or in part dependent on 
the earnings of bi3 son at* the time of his death. 
Where the omission of the father to give this evi- 
‘fence is due not to any negligenceon his partorany 
belief that the evidence was unnecessary, but to the 
fact that he could not have been in fact dependent 
upon his son’s earnings it is not necessary for the 
High Court in appeal to call upon the Commissioner 
to hold any further enquiry into the question whe¬ 
ther tho father satisfied the definition "dependent” 
as contained within the Act. [P 401 C 2; P 402 C 1 ] 

E. Vinayalm Rao — for Appellant. 

JUDGMENT. — This is an appeal against an 
order of the Commissioner for Workmen’s Compen¬ 
sation awarding a sum of Its. 550 to the father of 
one Hajeo Peera Sahib who was injured in an ac¬ 
cident arising out of his employment by the appel¬ 
lant, on 8 th February 1939. The injury was caused 
to his left hand, and from it he developed tetanus 
und died on 16th February. One point raised in tho 
appeal is that the death of Hajee Peera was due to 
his own fault in not having his injury treated by a 
qualified medical man and that if that had been 
done, the injury could easily have been cured. It is 
unnecessary however for us to discuss this question 
as the appeal must in our opinion succeed upon 
another point. The point put simply is, that the 
respondent had no locus standi to make the appli¬ 
cation to the Commissioner. Ho is not a dependent 
of the deceased workman within the meaning of the 2 
definition of “dependent” in the Workmen's Com¬ 
pensation Act. This point, it may be mentioned 
was made in the counter affidavit of the appellant 
to the respondent’s claim. The Commissioner how¬ 
ever has failed to appreciate the significance of this 
objection. In para. 2 of his order he states, as if 
the matter admitted of no argument, that "the 

dependent of the deceased as defined 
in £>. 2 ( 1 ) (d). Workmen s Compensation Act.” Ho 
then goes on to say that "the questions, whether ho 
?. as wholl - v ^ partly dependent on the earnings of 

s .°" at tbe tlme of his death and whether he is 
entitled to compensation, if awarded, do not arise 
now. 1 hey are matters for adjudication in distri¬ 
bution proceedings, which nre different from tho 
proceedings .' 1 

AP^femly the Commissioner had in mind the h 
possibility of rival claimants to the compensation, 
and other dependents of the deceased workman 
existing who might object to the whole of the com¬ 
pensation to be awarded to be paid to the respon¬ 
dent. The Commissioner has entirely failed to 
apply his mind to tho definition of a “dependent" 
il ^ S * 2 (!) (d) °f tho Act after the amendment of 
1933. It is true that before 1933, any parent of a 
deceased workman was a dependent under the de¬ 
finition, whether he in fact relied upon the earn¬ 
ings of tho workman for his maintenance or not 
As amended however, tho Act includes in the term 
dependent" without any further qualification 
only the wife, minor legitimate son, unmarried 
legitimate daughter or widowed mother. For the 
father of a deceased workman to be adjudicated a 
dependent, he must show under sub-s. ( 2 ) that he 
was wholly or in part dependent on the earnings 
of his son at the ttmo of his death. On this point 
there IS no evidence. As already stated, the Com- 
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Q missioner has not apparently devoted his attention 
to the point at all. The applicant gave evidence and 
did not say that he was wholly or in part dependent 
upon the earnings of his son; nor has any other 
witness given any evidence which could justify any 
such finding. It is unfortunate that in this appeal 
the respondent has chosen to remain ex parte. But 
we have no serious doubt that the omission of the 
respondent to give this evidence was due not to any 
negligence on his part or any belief that the evi¬ 
dence was unnecessary, but to the fact that he 
could not have been in fact dependent upon his 
son’s earnings. In the circumstances of this case, 
we do not think it necessary to call upon the Com¬ 
missioner to hold any further enquiry into this 
question whether the respondent satisfied the defi¬ 
nition “dependent” as contained within the Act. 
We must allow the appenl and set aside the order of 
b compensation as one which the Commissioner had 
no jurisdiction to pass on an application by the res¬ 
pondent. The money deposited by the appellant 
must therefore be returned to him. We make no 
order as to costs. 

C.R.K./R.K. Appeal allowed. 


A. I. R. (29) 1942 Madras 402 

Wadsworth and Patanjali Sastri JJ. 
Singamsetti Sundaravi and others — 

Petitioners 

v. 

Singamsetti Subba Rao — Respondent. 

Civil Revn. Petn. No. 165 of 1940, Decided on 
6 th October 1941, to revise decree of Sub-Judge, 
c Nnrasapur, D/- 17th July 1939. 

Madras Agriculturists Relief Act (4 of 1938), 
S. 6—Scope explained. 

Tho scope of S. 6 mu9t bo confined to the position 
in which there is a major family unit which even 
after the application of the section still remains an 
agriculturist family and in such circumstances the 
scope of tho section would be to exclude from the 
benefits of the Act any member of such an agricul¬ 
turist family who was a non-agriculturi6t and his 
descendants in the male line. Tho section does not 
apply to a family which consists only of the father 
and sons: (’41) 28 A. I. R. 1941 Mad. 289, Expl. 

[P 402 C 2] 

G. Chatuhasekhara Sastri — for Petitioners. 

S. Venugopala Eao —for Respondent. 

•I WADSWORTH J. — This civil revision peti- 
tion raises a question of tbe interpretation of S. G 
of Aot 4 of 1938. The facts as stated in tho judg¬ 
ment of tho lower Court aro that the suit was based 
on a promissory noto of 1933 made by defendant 1 
in favour of the plaintiff, defendants 2 to 5 being 
impleaded as tho joint sons of defendant 1. Thero 
was no oral evidence, but it appears from the decree 
that the suit debt relates back to prior transactions 
starting in 1922. Tho plaintiff produced a copy of 
an income-tax assessment order which showed that 
defendant 1 along with certain partners was asses¬ 
sed to income-tax for the financial year 1936-37 and 
on this ground it was held that neither he nor his 
sons, defendants 2 to 5, could claim tho benefit of 
the Agriculturists’ Relief Act. Tbe petitioners rely 
on a decision of ours in (1910) 2 M.L.J. 8171 where 
we held in a case under S. 19 when the sons of the 

1. (Ml) 28 A. I. R. 1941 Mad. 289 : 193 I. C. 547 : 

(1940)2 M.L.J. 817,Rajoo v. Palaniappa Chettiar. 


deceased judgment-debtor sought to scale down „ 
decrees on joint family debts that it was necessary C% 
to investigate the question whether the income-tax 
assessment of the deceased judgment-debtor was in 
respect of the family income or in his individual 
capacity and the case was remanded to the lower 
Court for disposal after inquiring into this question. 

We did not actually decide that if the father was 
assessed to income-tax in his individual capacity tho 
undivided sons would be able to claim the benefit of 

theAct. But tbeassumption that this is soisimplicit 
in our judgment. 

^ ben that case was decided it was not argued 
that S. 6 of Act 4 of 1938 would bar the sons from 
claiming tbe benefit of the Act. That contention 
has now been put before us. Section 6 provides that 
. Where in an undivided Hindu family .... which 
is an ‘agriculturist' within the meaning of S. 3 (ii), 
any member of the family is not an agriculturist, f' 
then, notwithstanding anything contained in S. 3 
(ii), none of his sons and descendants in tho male 
lino shall be deemed to bo an agriculturist for the 
purposes of Ss. 7 to 12 and 19 to 27 of this Act.” 
Prima facie the section appears to contemplate the 
existence of a larger agriculturist unit consisting of 
a family of several branches, one branch of which is 
headed by the father who is disqualified from being 
an agriculturist under one or other of the provisos 
to S. 3, in which cose his sons would be equally 
disqualified so long as they were joint. We are, 
however, confronted with tho position in which 
there is no larger unit which can be said to bo agri¬ 
culturist. The family cousists only of tho father 
and the sons. If S. 6 applies, the effect would be 
that tho whole family would be disqualified from 
being agriculturist; that is to say, the effect of the - 
application of S. 6 would be to destroy the founda¬ 
tion for the application of S. 6 . For S. 6 can only 
apply where in an agriculturist family one member 
is a non-agriculturist. We find it difficult to bold 
that this section can apply to the state of affairs in 
which its very application would destroy its appli¬ 
cability. Rather than come to this conclusion, we 
prefer to adhere to tho plain language of thosection 
and confine its scope to the position in which there 
is a major family unit which even after tbe appli¬ 
cation of the section still remains an agriculturist 
family and in such circumstances tho scope of the* 
section would bo to exclude from tho benefits of the 
Act any member of such an agriculturist family 
who was a non agriculturist and his descendants in 
the male line. This view is also consistent with the 
assumption made in our decision quoted abovo. 

Tho result therefore is that tho decree so far as h 
it concerns defendant 1 , tho father, must b© confir¬ 
med and the petition of defendant 1 must bo dis¬ 
missed with costs. The petition so far as it relates 
to tho other defendants is allowed and the case is 
remanded to the trial Court which will inquire, 
firstly, whether tbe assessment to income-tax of dc- 
fefendnnt 1 was made in his individual capacity or 
as manager of the joint family of himself and his 
sons. If the former is tbe case, tho lower Court will 
then inquire into tbe antecedent history of tho debt 
for the purpose of ascertaining tho relief to which 
tho sons are entitled. As the contention upon which 
defendants 2 to 5 have succeeded in this Court is 
not expressly taken in the revision petition, we 
think it reasonable to require these petitioners to 
boar tbeir own costs in revision. 

C.R.K/K.S. 


Case remanded. 
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Wadsworth and Patanjali Sastri JJ. 

Gottimakkula Chetti Venkataraju — 

Petitioner 


v. 

Gottemakkula Ramabhaddirraju and 
others — Respondents. 

Civil Mine. Pctn. No. 7043 of 1941, Decided on 
3rd December 1941, to excuse delay in filing and 
representing memorandum of cross-objections to 
appeal No. 129 of 1941. 

(a) Civil P. C. (1908), O. 41-A (Madras) and 
O. 3, R. 5—O. 41-A is special provision and 
prevails over general provision — Service ot 
notice of appeal by merely leaving in office of 
b advocate is not service on party or his pleader. 

; Order 3, R. 5 is ft general provision covering nil 
processes of civil Courts. 0. 41-A is ft special order 
relating to tbc proccduro in appeals to the High 
Court from original decrees of Subordinate Courts. 
Therefore the special provisions of this order, in so 
far as they are in conflict with tho provisions of tho 
other parts of tho Code, must prevail and must 
govern tho procedure in preforenco to those general 
provisions. Since It. 6 of O. 41-A excludes n notice 
of appeal from the category of processes which can 
bo properly served by being left at tho address for 
service of tho party to bo served, such a notico must 
bo served regularly either on tho respondent or on 
his advocate and a service by merely leaving in tho 
office of tho advocate is not service on the party or 
his pleader, for purposes of limitation. (P 403 C 2] 

e (b) Civil P. C. (1908), O. 41, R. 22 - Limita¬ 
tion-Starting point—Service oi notice on plea¬ 
der’s clerk is not correct starting point. 

Under O. 41, R. 22 the period of limitation is 
ono month from tho date of service on tho respon¬ 
dent or his pleader of notice of tho date fixed for 
hearing the appeal. The service of notico on the 
pleader’s clerk cannot be regarded as the correct 
starting point for limitation in the absence of ft 
special provision to that effect. [P 403 C 2] 

P. Satyanarayana Rao, G. Chandrasekhara 
Sastri and S. Venugoyala Rao — lor Peti¬ 
tioner. 

K. Venkatarama Raju — for Respondents. 

J—This * s application to 
excuse the delay in filing and representing a memo- 
d randum of cross-objections. The facts arc that the 
memorandum of appeal was presented and admitted 
at tho end of April 1941. There was a stay applica¬ 
tion which was heard by tho vacation Court after 
notice to tho respondent in which application tho 
respondent was represented by his advocate. Stay 
was ordered and special arrangements were mado to 
expedite tho preparation of the appeal. Formal 
notice of the appeal was served, not on tho respon- 
dent s ad vocate, but upon tho clerk of that advocate. 
The clerk failed to communicate the fact of the 
service of this notico to tho advocato himself Tho 
advocate states on oath that ho heard of tho notice 
of the appeal only on 8th October 1911, ho at once 
communicated with his client and on 16th October 
1911, lie filed the memorandum of cross-objections 
with a petition to excuse the delay. There was u 
delay of one month and twenty two <lay3 in present¬ 
ing the memorandum from the date on which tho 
appeal notico was served on the advocate's clerk and 
there was a further delay of seventeen days in re¬ 


presenting the memorandum after it was returned 
for a defect. <3 

Now, it seems to us that there are no grounds 
upon which the delay in this case could be excused 
if it is necessary to excuse tho delay. The advocato 
knew about tho filing of the appeal as long ago as 
May of this year. Ho knew thut special orders had 
been passed for expediting the appeal. In such 
circumstances, if the memorandum of cross-objec¬ 
tions was necessary, there was no reason why funds 
should not have been obtained from the clients at 
once and arrangements made to file the memo¬ 
randum in good time. It is, however, argued that in 
fact no notico of this appeal has yet been served 
either on the respondent or bis advocate and that 
therefore there is no necessity to excuse tho delay 
in presenting or re-presenting the memorandum of 
cross-objections. Order 41-A, It. 6, Civil P. C., 
provides that all notices other than a notice of / 
appeal shall be sufficiently served if left at tho 
address for service of the party to be served. It is 
not disputed that the address for service of the 
party in this case is the address of bis advocate. 
Order 3, It. 5 provides that any process served on 
the pleader of any party, or left at the office of such 
pleader, shall be presumed to bo duly communicated 
and made known to tho party whom the pleader 
represents and, unless the Court otherwise directs 
shall be as effectual for all purposes as if the same 
had been given to or served on tho party in person. 
Order 3, It. 5 is a general provision covering all 
processes of civil Courts. Order 41-A is a special 
order relating to the procedure in appeals to the 
nigh Court from original decrees of Subordinate 
Courts. It must, wc think, be inferred that the 
special provisions of this order, in so far ns they are 
in conflict with tho provisions of the other parts of J 
tho Code, must prevail and must govern the pro-! 
cedure in preference to these general provisions. 
Seeing that R. 6 of O. 41-A excludes a notice of 
appeal from the category of processes which can lx* 
properly served by being left at the address for 
service of tho party to he served, tho inference is 
that such a notico must be served regularly either 
on tho respondent or on his advocate and that 
service by merely leaving in tho office of the advo¬ 
cate is not service on the party or his pleader, for 
purposes of limitation. It is urged that this view of 
the rules will result in inconvenience to practi¬ 
tioners and to Courts. Tho remedy in our view is 
not to read the rules so as to suit tho convenience 
of parties but to modify the rules in such a manner 
as may be desirable. 

We arc dealing now with a question of limitation. 
Under O. 41, R. 22 the period of limitation is one 
month from the date of service on the respondent 
or his pleader of notico of the date fixed for hearing 
the appeal. Wc cannot regard service of notico on 
the pleader's clerk as the correct starting point for 
limitation in the absence of a special provision to 
that effect. In the result therefore, wo hold that 

the memorandum of cross-objections has been pro- 1 
sented in time. The petition to excuse the delay is 
dismissed. No order as to costs. 

C.B.K./K.8. Order accordingly . 

C. P. C.— 

(a) ('40) Chitaley, Prcamblo N. 7 Pt. 28 

(b) (’10) Chitaley, O. 41 R. 22 N. 19. 
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Horwill J. 

Public Prosecutor — Appellant 

v. 

K. B. Ealkura — Respondent. 

Criminal Appeal No. 413 of 1941, Decided on 19th 
December 1941, against acquittal by Sessions Judge, 
South Kanara Division, in Cri. App. No. 43 of 1940. 

•Penal Code (I860), S. 294-A — “Drawing a 
lottery”—Meaning explained—Lucky numbers 
calculated arithmetically in lottery is no drawing. 

Section 294 A contemplates a physical drawing 
and tho word “drawing” should be given its natural 
meaning i. e., lucky numbers being drawn out of an 
urn, box or other receptacle. It does not mean con- 
h ducting. Therefore a person who conducts a lottery 
in which the lucky numbers are calculated arithme¬ 
tically is not guilty under S. 294-A : Case law 
referred. [P 404 C2; P 405 C 1] 

Public Prosecutor in person . 

Pais — for Respondent. 

JUDGMENT—The accused and another were 
running a lottery which* was a gigantic swindle, in 
that the only substantial prize fell necessarily to 
tho agent who 8old the largest number of tickets. 
The ticket bearing tho highest number among those 
sold by that agent was a number upon which all 
the other lucky numbers were based. Tho holders 
of those lucky numbers received a small prize of one 
rupee. The accused were tried by the joint Magis¬ 
trate of Coondapur, who found that the appellant 
was conducting a lottery and was guilty of offences 
c punishable under both parts of S. 294-A, Penal 
Code. In appeal, tho Sessions Judge of South Kanara 
hold that although it was true that the appellant 
was conducting a lottery and had cheated the public 
on a largo scale, he was not guilty under either part 
of S. 294-A, Penal Code; because he had not been 
keeping an office or place for the purpose of drawing 
a lottery and had not been publishing any proposal 
to pay any sum on any contingency relative to the 
drawing of any ticket, lot, number or figure in any 
such lottery. Ho therefore allowed tho appeal and 
acquitted tho appellant. Tho Crown has preferred 
tho present appeal, contending that the joint Magis¬ 
trate was right and the Sessions Judge wrong. 

Tho learned joint Magistrate argued that one 
must not interpret the word "drawing" in S. 294-A, 
Penal Code, too strictly. Ho was of opinion that tho 
(l question “as to how exactly tho winning ticket 
number was drawn or determined is immaterial so 
long as tbis was done or determined by tho accused 
in a regular office kept by him for that particular 
purpose." Ho thought “tho section really means 
that once the fact of tho scheme being a lottery is 
accepted, the word “draw" signifies the manner in 
which the element of chance in it is determined by 
tho act of tho promoters of that lottery." If the 
learned Magistrate was right, this word “drawing" 
would havo no significance at all and would bo 
equivalent to “conducting". Both tho learned Ses¬ 
sions Judge and the learned Magistrate, in analysing 
tho cases bearing upon the subject, liavo discussed 
whether tho section refers to a physical drawing or 
not; but it seems immaterial to mo what sort of 
drawing it was, whether physical or otherwise, pro¬ 
vided that there was a drawing. In tho present case 
there admittedly was no drawing of any sort at all, 
whether physical or otherwise. There has been no 
decision of this High Court on tho interpretation of 


the word “drawing" in S. 294-A; but the matter 
has received considerable attention at the hands e 
of Judges of other High Courts. The leading case 
on the subject is a judgment of Shadi Lai and Le- 
Rossignol JJ. in A. I. R. 1917 Lah. 93.1 The same 
question arose there because in one of the lotteries 
under discussion there was no drawing, the lucky 
numbers being calculated arithmetically. The learned 
Judges remarked : 

“The word ‘drawing’, we think, is used in the 
section in its physical sense, and when the section 
was enacted in 1870, it seems probable that tho 
only form of lottery envisaged by the Legislature 
was a lottery run on the usual line3 in which the 
winning numbers are actually drawn out of an urn, 
box, or other receptacle." 

When something is made an offence which was 
not formerly an offence, men will naturally exercise 
their ingenuity in circumventing the law, and that is / 
no doubt a reason why so many ingenious methods 
of ascertaining lucky numbers have since the enact¬ 
ment of this section been devised. This case was 
followed in A.I.R. 1934 Lah. 840 2 by a single Judge 
of the Lahore High Court and considered and 
approved in 53 Bom. 57, 3 whioh was a decision of 
a Bench. There, a firm of cigarette vendors were 
anxious to advertise a new brand of cigarettes and 
published the fact that certain packets of oigarettes 
would each contain a five rupee note. They sent ten 
five rupee notes to the manufacturers to put in cer¬ 
tain packets at random. The learned Judges approved 
of A. I. R. 1917 Lah. 93 l and agreed that the sec¬ 
tion contemplated a physical drawing. That decision 
was also followed in an earlier Bombay case, A.I.R. 
1925 Bom. 26. 4 The matter was also carefully con¬ 
sidered in A.I.R. 1934 Sind. 149. 5 There is thus a g 
substantial consensus of opinion in two HighCourt9 
and a Chief Court that tho word “drawing" in 
S. 294-A cannot bo ignored and must bo given its 
natural meaning. The learned Publio Prosecutor 
has sought to draw some distinction between the 
first part of S. 294-A and the second part ; and 
points out.that most of tho decisions turned on the 
construction of the second part ofS. 294-A, in which 
it is rather more clear than in tho first part that tho 
Legislature contemplated an actual drawing from 
some receptacle; for it speaks of the drawing of any 
ticket, lot, number or figure, while the first part 
refers to “drawing any lottery". “Drawing any 
lottory" is not a common expression ; but thore is 
no reason to suppose that the Legislature were hav¬ 
ing regard in the second part of that section to an 
actual drawing from a receptacle and not in the 
first part. If “drawing" had a different meaning in h 
tho first part to what it had in the second, then it 
would mean, as I havo pointed out, merely 'con¬ 
ducting" ; and there is no reason to think that the 
Legislature intended to give tho word “drawing" 
any such comprehensive and unusual meaning. I 


1. (*17) 4 A. I. It. 1917 Lah. 93 : 41 I. C. 144 : 35 
P. R. 1917 Cr. : 18 Cr. L. J. 768, Emperor v. 
Mukandilal. 

2. (’34) 21 A. I. R. 1934 Lah. 840 : 155 I. C. 590 : 
36 Cr. L. J. 785 : 16 Lah. 51 : 35 P. L. B. 753, 
Emperor v. Gurbaksh Singh. 

3. (’28) 15 A. I. R. 1928 Bom. 550 : 112 I. O. n7: 
30 Cr. L. J. 9 : 53 Bom. 57 : 30 Bom. L. R. 1426, 


Emperor v. Vazirally. 

4. (’25) 12 A. I. R. 1925 Bom. 2G : 83 
26 Cr. L. J. 222 : 26 Bom. L. R. 963, 


I. C. 1006 : 
Emperor v. 


Rachappa Murugappa. _ v 

5. (’34) 21 A. I. R. 1934 Sind. 149 : lo2 I. C. 911 
36 Cr. L. J. 219, O. D. Harder v. Emperor. 
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a hold therefore that the learned Sessions Judge was 
right in acquitting the accused, even though ho was 
conducting a lottery. The appeal is dismissed. 
O.R.K./K.S . Appeal dismissed. 

Penal Code — 

(’36) Ratanlal, p. 664 Pt. 4. 

(’36) Gour, p. 928 Pt. 4. 
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Leaoh C. J. and Kuppuswami Ayyar J. 
Sreckakulam Seshamma by power of 
Attorney Agent. Gunda Elliali — 
Petitioner 

v. 

I Debt Conciliation Board , Nandyal and 
others — Respondents. 

Civil Misc. Petn. No. 5781 of 1941, Decided on 
8 th December of 1941, to issue a writ of certiorari, 

(a) Madras Debt Conciliation Act (11 of 1936)» 
S. 9 (a)—Joint Hindu family _ Application by 
member for settlement of his own debts dis¬ 
missed under S. 9 (a) — Joint family is not 
precluded from applying for settlement of all 
family debts. 

The dismissal of an application by a momber of 
a joint Hindu family for the settlement of his own 
debts under S. 9 (a) on the ground that the Board 
did not consider it practicable to effect a settlement 
of the debts does not preclude the joint family from 
applying for a settlement of all the debts of the 
c [P 405 C 1, 2] 

(b) Madras Debt Conciliation Act (11 of 1936) 
Ss. 17 and 4 — Petition under S. 4 returned as 
not in order —Date of petition must be deemed 
to be date of representation. 

Where a petition under S. 4 is returned as not 
being in order, the date of the petition must be 
deemed to be tho date when the petition is repro- 
sented. [p 40 5 C 2] 

A. Bhujanga Rao and D. R. Krishna Rao 

_ ' , . —for Petitioner. 

Government Pleader — tor Respondents. 

J* — 0n lltb J une 1941, tho res. 
pondent Board granted to respondents 2, 3 and 4 a 

SS* 16 .?*® ? nd ? r S. 18, Madras Debt Conciliation 
mini? 86, t0 efIect that the Petitioner in tho 
, P hRd re f us ed a reasonable offer 
S t i; The Petitioner asks for the issue of 
that IL Lutf i 9 uas hing this order. He says 

for the El W * h E respoodents 2. 3 and 4 filed 
for tho settlement of their debts did not lie as a 

previous application had been dismissed but that 
EtiSLTT th ° ,i0ard hRd "o poweMo g«nt the 

d,u ’° r ,he “»e.pplio«.K 
When the facts are investigated it is quite clear 

that the petitioner .s not entitled to thcorder which 

ho seeks. The application beforo the Board was for 

the settlement of the debts of the joint family of 

which respondents 2, 3 and 4 were members There 

was a previous application and it was dismissed 

under S.9 (a) on the ground that the Board did not 

consider it practicable to effect a settlement of tho 

debts. This application was filed by respondent 4 . 

It was not an application for the settlement of the 

debts of tho family but for the settlement of his 

own debts. Tho dismissal of this application did 

not preclude the joint family applying for n settle- 


ment of all the debts of the family. This disposes/ 
of the first plea raised by the petinoner. 

With regard to the second plea, the facts are not 
correctly stated in tho affidavit which has been 
filed in support of the petition, but they are to be 
gathered from the affidavit filed in reply by the 
chairman of the Board and from the endorsements 
on the petition filed by respondents 2, 3 and 4 for 
tho settlement of their debts. This petition is dated 
3rd June 1940 and was actually presented to the 
chairman on that date. Ho directed it to be placed 
before the Board, which met the following day. It 
was then discovered that the father of the peti¬ 
tioners, who is joint with his sons, had not joined 
in the application and the petition was returned to 
those filing it in order that this omission might be 
rectified. The petition was re-presented to the Board 
on 14th June 1940. Tho certificate granted to res¬ 
pondents 2, 3 and 4 was issued on 11th June 1941, / 
that is within twelve months of the date when the 
petition was re-presonted to the Board. The learned 
advocate in support of the present petition says that 
as S. 17 speaks of the date of the application under 
S.4 the twelve months must be deemed to have com¬ 
menced from the date when it was first presented 
namely, 3rd Juno 1940. It is said that that must be 
taken to be the actual date of the application. As the 
petition was not in order and had to be returned this 
argument cannot be accepted. In these circumstances 
‘he date of the application must bedeemed to be the 
date when the petition was re-presented. The petition 

will be dismissed with costs in favour of respondent 1 . 
C.R.K./G.N. Petition dismissed. 

A. I. R. (29) 1942 Madras 405 (2) 

Pandrang Row and King JJ. 

Vedurumudi Rama Rao — Appellant 

v. 

National Assurance Co. Ltd., Vizia- 
nagaram, represented by liquidator, 

C. Prasadarao — Respondent. 

Appca! No. 21 of 1940, Decided on 31st March 

n/ Vm a vfn DSt °f der Sub-Judge, Yizagapatam, 

D/- 16th December 1939. 

Companies Act (1913), Ss. 280, 202 _ Order 
dismissing petition for taking security given 
under S. 280 is not appealable. 

No appeal lies from an order dismissing n petition 
ior taking security presented under S. 280 either 
under the Companies Act or the Civil P. C. Section 2i 2 
has no application because this is not an order 
passed in the matter of winding up of tho company 

[P 405 C 2; P 406 C 1] 
oomasundaram — for Appellant. 

S. Parthasaralhy and V. K. Thiruvenkatachari 

— for Respondent. 
JUDGMENT. — This is an appeal from tho 
order of the Subordinate Judge of Yizagapatam 
dnted 16th December 1939 dismissing a petition for 
taking security presented by the appellaut under 
p 28 °. Companies Act. A preliminary objection has 
been taken to this appeal on tho ground that no 
appeal lies from an order of this kind. Wo think 
this objection is well founded. Section 202 Com¬ 
panies Act, which is relied upon has no application 
because this is not an order passed in the matter of 
winding up of tho company and indeed tho Subordi¬ 
nate Judge has no jurisdiction whatever to order 
winding up. So far as the Civil Procedure Code is’ 
concerned, obviously no appeal would lie from an 
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order of this kind. We therefore uphold the preli¬ 
minary objectioirand dismiss the appeal as incom¬ 
petent. The appellant will have to pay the costs of 
the respondent in this appeal. 

C.RK./K.S. Appeal dismissed. 


A. I. R. (29) 1942 Madras 406 (1) 

King and Happell JJ. 

P. V. Sreckanta Goundan — Appellant 

V. 

M. Javani alias Vella Amma and 
another — Respondents. 

Appeal No. 468 of 1(939, Decided on 8th January 
1942, against order of SubJudgo, South Malabar at 
Calicut, D/- 23rd February 1939. 

* Civil P. C. (1908), Ss. 47, 96 and 2 — Dispute 
between judgment-debtor and stranger auction 
purchaser regarding delivery treated and de¬ 
cided as one under S. 47 — Appeal from order 
thereon lies. 

An appellant's right of appeal is governed byS.96 
and tho definition of “decree* 1 in S. 2; and under 
S. 2 a decree shall be deemed to include the deter¬ 
mination of any question within S. 47. [P 406 C 1] 
Hence where the lower Court has dealt and de¬ 
cided a question between a judgment debtor and a 
stranger auction purchaser regarding delivery as one 
under S. 47, its decision is the determination of any 
question within S. 47 within tho meaning of tho 
definition of ‘'decree’' and isopen to appeal : (’41) 
28 A.I.R. 1911 Mad. 161 (F.B.), Ref.[V 406 C 1. 2] 

c P. Govinda Mcnon — for Appellant. 

K. P. Raman Mcnon — for Respondents. 

KING J. — This is an appeal by a judgment- 
debtor in regard to certain property which origi¬ 
nally admittedly belonged to him and was delivered 
in execution of a decree against him to the respon¬ 
dent. After the sale, respondent 2 obtained delivery 
of 19.71 acres of land. According to the appellant, 
tho property actually sold measured only 14.60 acres 
and therefore ho claimed re-delivery of tho excess 
5.11 acres. Tho learned additional Subordinate 
Judge, Calicut, dismissed the appellant's application 
for re delivery of this property and tho appellant 
has accordingly appealed. A preliminary objection 
was taken on behalf of respondent 2 that no appeal 
lies. The argument was that a matter of this kind 
which is in dispute between a judgment-debtor and 
a stranger auction purchaser does not fall within 
S. 47 and therefore the decision of such a matter is 
one not open to appeal. That such a dispute does 
not fall within S. 47 is said to follow from tho 
recent Full Bench decision of this Court reported 
in I.L.lt. (1941) Mad. 438. 1 Wo do not think how¬ 
ever that even if that be so, it necessarily follows 
that the appellant here has no right of appeal. His 
right of appeal is governed by S. 96 and tho defini¬ 
tion of "decree” in S. 2, Civil P. C. In S. 2 it is 
stated in tho definition of a "decree" that a decrco 
shall be deemed to include tho determination of any 
question within S. 47. In the present case, it is 
beyond dispute that the learned Subordinate Judgo 
himself look up this question as one under S. 47 
and decided it under tho impression that he was 
dealing with it under that section. It seems to us 
clear that his decision is the determination of any 

1. (’41) 28 A. I. R. 1941 Mad. 161 : 196 I. C. 204 : 
I.L.lt. 1941 Mad. 438 ; (1941) 1 M.L.J. 45 (F.B.), 
Annamalni v. ltamaswami. 


question within S. 47 within the meaning of the- - 
definition of “decree/ 1 and as no authority to the 
contrary has been cited before us, we have overruled 
the preliminary objection. (Their Lordships dealt 
with the merits of the case). The appeal must fail 
and is dismissed with costs. 

C.R.K./K.S. Appeal dismissed . 

C. P. C._ 

(*40) Chitaley, S. 2 (2), N. 14, Pt. 1; S. 47, N. 84, 
Pt. 1. 

('41) Mulla, Page 9, Note ‘S. 47—Execution pro¬ 
ceeding’; Page 198, Note ‘Appeal/ 
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Leach C. J. and Bdrn J. 

Sri Rajah Saheb Meharban-I-Dostan j 
Sri Rajah Ravu Venkata Kumara 
Mahipati Surya Rao Bahadur Garu 
Sirdar Rajahmundry Circar and 
Maharajah of Piltapuram — 

Appellant 


v. 

Secretary of Slate and others — 

Respondents , 

Appeals Nos. 89 of 1937, 151 and 152 of 1938, 
Decided on 18th November 1941, against decrees of 
Sub-Judge, Cocanada, in 0. S. Nos. 52, 53 and 54 
of 1936, respectively. 

• Riparian rights—Common law rules are not 
applicable to rivers like Godavari in India—Bed 
of public navigable river is property of Govern- ^ 
ment though banks may be subject of private 
ownership. 

Conditions in India are bo dissimilar from those 
in Great Britain that it might well be that the 
English common law rule should not bo applied 
without modification, and public rights should be 
recognised in the beds of rivers which are navigable 
but not tidal. The lido is not a factor in deciding 
tho owncr?hip of tho bed of a public navigable river 
in India. Tho bed of a public navigablo river in 
India like the Godavari is vested in tho Crown 
though tho banks may bo tho subject of private 
ownership : Case law referred. [P 408 C 1; 

P 409 C 1; P 410 C 1] 

Advocate-General, Ch. Raghava Rao and K • 
Subrarnaniam — for Appellant. 

Government Pleader , N. Srinivasa Ayyangar n 
and A. Rama Rao — for Respondents. 


LEACH C. J.— These threo appeals arise out of 
>parato suits instituted by the appellant with tho 
bjcct of establishing title to certain lankas, or allu- 
ial islands, in the river Godavari. In O. S. No. 52 
f 1936 out of which Appeal No. 89 of 1937 arises, 
io appellant claimed tho ownership of eighteen 
inkus, but only succeeded in respect of two of them, 
ho suits out of which Appeals Nos. 151 and 152 of 
938 arise were dismissed in their entirety. All the 
jits wero tried together by the Subordinate Judgo 
f Cocanada and were decided in ono judgment. In 
ppcal No. 89 of 1937 tho respondent has filed a 
lemorandum of cross-objections which challenges 
io correctness of tho Subordinate Judge s dacision 
jat tho appellant bad established ownership of two 
f the lankas. It is common ground that lf lbo 9 ue ^ 
ons of law which arise in Appeal No. 89 of 1937 are 
ecided against the appellant, Appeals Nos. 151 an i 
52of 1938 must fail. In the circumstances this judg- 
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c ment will be confined to the main appeal until all 
the questions arising therein have been dealt with. 

The appellant is the proprietor of the ancient 
zamindari of Pithapuram in the Godavari District 
of the Madras Presidency. The zamindari was in¬ 
cluded in the permanent settlement of 1801, and on 
5th May 1803 a sanad was issued by Lord Clive, the 
Governor in Council of Fort Saint George, confirm¬ 
ing the holder's rights in the lands forming the 
estate. The document however did not define the 
lands, but it is conceded on behalf of the respondent 
that they must have included the l&nka lands of the 
village of Mulakallanka which was, and still is, 
situate within the banks of the river. In 18G1 the 
Revenue Department of the Government surveyed 
this part of the river, und the plan prepared as the 
result recognised that the appellant was the owner 
of certain of the lankas then in existence. It is com- 
7j won ground that the eighteen lankas in dispute in 
Appeal No. 89 of 1937 were not then in existence. 
They had however all appeared by 1901 when the 
River Conservancy authorities made a survey of the 
river. In a river like the Godavari, lankas sometimes 
appear suddenly, but whether the disputed lankas 
were formed suddenly or gradually is not to be 
gathered from the evidence. All that we have is that 
they were thero in 1901, It is also common ground 
that after their formation the appellant took posses¬ 
sion of them and leased to tenants those portions 
which wore fit for cultivation. In 1921 the Lanka 
Inspector prepared a new plan, and as the result the 
appellant was called upon to show cause why he 
should not be proceeded against under Ss. 5 and 6 
of the Madras Land Encroachment Act for unautho¬ 
rised occupation of the disputed lankas. Lengthy 
c correspondence followed between the appellant and 
the Collector of East Godavari without the appel¬ 
lant being able to convince the Government that 
his claims were well founded and on 14th February 
1937 the Collector demanded the sum of Rupees 
1,16,229.2-8 as the revenue assessed upon these 
lands for the years 1917 to 1926, and payment wa 9 
enforced. On 26th Juno 1927, the appellant was 
called upon to vacate the disputed lankas and was 
informed that in default he would ho summarily 
evicted. Thereupon, the appellant filed it suit claim¬ 
ing (1) a declaration of his title, ( 2 ) the refund of 
the 11s. 1,16,229-2.8, and (3) an injunction restrain¬ 
ing the respondent from evicting him. The suit was 
originally filed in the Court of the District Judge of 
East Godavari and numbered O. S. No. 22 of 1927, 
but in 1929 it was transferred to the Court of the 
hubordinute Judge of ltajabmundry and in 1936 to 
the Court of the Subordinate Judge of Cocanada. 
The reason for the second transfer was that the 
principal Subordinate Judge of Rajabmundry bad 
begun the bearing, hut hud not completed it before 
he himself was transferred to Cocanada. In the 
Cocanada Court the suit was re-numbered O. S. No. 
52 of 1936. 

In this part of the river, there is a large ianka 
known as the l>edda Lanka, the southern portion 
of which belongs to the zamindar of Pithapuram 
and the northern portion to another proprietor. This 
Ianka was in existence in 1871 and in that year a 
dispute arose between the two proprietors with 
regard to the boundary. The dispute gave rise to a 
suit in the Court of the District Judgo (O. S. No 3 
of 1874). The dispute was settled by the District 
Judgedrawing a line between a point on the western 
bank and a point on the eastern bank. In 1896 there 
was a boundary dispute in respect of a Ianka lying 
korne distanco south of the Pedda Lanka. On this 
occasion the disputants were the zamindar of Pitha¬ 


puram and the Government. This dispute was settled 
by the Sub-Collectorinasimilarmanner. Thelank&s * 
now in suit lie within the liues drawn by the Dis¬ 
trict Judge and the Sub-Collector. The appellant 
claims that he is entitled to all the lankas which 
fall within the area bounded on the north by the 
line drawn by the District Judge, in O. S. No. 3 of 
1874, on the east by the eastern bank of the river, 
on the south by the line drawn by the Sub-Collector 
in 1896 and on the west by the western bank of the 
river. In the first place, the appellant bases his 
claim on the fact that he is the owner of the lands 
on both banks of the river, which is here non-tidal. 

He points to the fact that the common law only 
recognizes a right in the Crown to the bed of a river 
where it is both navigable and tidal. In the trial 
Court, the appellant contended that the river was 
not even navigable in this part, but the Subordinate 
Judge held that it was, and the appeal Las pro- / 
ceeded on the basis that the Godavari is a public 
navigable river. In the second place, the appellant 
claims that by the sanad issued in 1803 the Govern¬ 
ment granted to the zamindari the bed of the river 
in so far as it lies within the area already mentioned. 

He also claims title to the disputed lankas on the 
ground that they represent lateral accretions to or 
reformations of lankas which are admittedly his. 
Tho respondent denies the validity of all these 
claims. The Subordinate Judge held that in India 
the bed of a public navigable river, whether tidal or 
not, is vested in the Crown, that the sanad confers 
on the appellant no title to the bed of the river, and 
that 16 of the 18 lankus represent formations un¬ 
connected with the lands of the appellant. Other 
questions were raised in the trial Court, but the 
appeal bos been confined to those indicated. The 
question whether the bed of a public navigable river ^ 
in India vests in the Crown involves the examina¬ 
tion of n number of decisions of the Privy Council, 
but before entering upon this tusk, it will not be out 
of place to say something with regard to tho nature 
of the Godavari river. In 1907 Mr. F. It. Hemingway, 
a member of the Indiau Civil Service, compiled, at 
the instance of the Government, a Gazetteer of tho 
Godavari District, and this contains much useful 
information. In the course of tho description of tho 
river, tho author of the Gazetteer says (Page 4 of 
Godavari District Gazetteer) ; 

"Among tho great rivers of India tho Godavari 
takes rank next after the Ganges and Indus. It runs 
nearly across the peninsula, its course is 900 miles 
long, and it receives the drainage from 1,15,000 
square miles, an area greater than that of England 
and Scotland combined. Its maximum discharge is k 
calculated to be one and a half million cubic feet per 
t-econd, more than two hundred times that of the 
Thames at Staines and about three times (hat of 
tho Nile at Cairo." 

After describing the river's course to the eastern 
ghats, through which it forces its way, the author 
proceeds : (p. 5 of Godavari District Gazetteer) : 

"In Hood time the water (lows with terrific force 
- . . . Native boatmen are much afraid of navigat¬ 
ing tho river at such times .... so great is tho 
action of the stream during lloods that tho rocky 
bed has been scoured out to depths popularly sup¬ 
posed to be unfathomable, but which really vary 
normally from 100 to nearly 200 feet. High tloods 
rise quite 50 foot above the normal level, so that the 
gorge then encloses a torrent of waters from 150 to 
250 feet in depth." 

Tho Godavari llows into the Ray of Rengal and a 
few miles from the coast it has formed a delta. 

With regard to this part of the river, the author of 
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the Gazetteer says (Page 6 of Godavari District 
Gazetteer) : 

“Seven traditional months are recognized as 
sacred by Hindus. The holy waters of the Godavari 
are said to have been broaght from the head of 
Siva by the Saint Goutama, and the seven branches 
by which it is traditionally supposed to have reached 
the sea are said to have been made by seven great 
rishis. The mouths of these are considered especi¬ 
ally holy, and to bathe in the sea at any one of 
them is considered an act of great religious efficacy.*‘ 

The village of Mullakallanka is some 50 miles 
from the mouth of the river. It is impossible to 
compare a river like the Godavari with any river in 
England, and this is sufficient in itself to make one 
hesitate to apply to it common law rules with re¬ 
gard to riparian ownership. The great difference in 
conditions in India from those in England was re¬ 
ft ferred to by J. G. Burn J. in 11 M.L.W. 256* where 
he observed that conditions in Madras are so dissi¬ 
milar from those in Great Britain that it might 
well be that the English common law rule should 
not be applied without modification, and that public 
rights should be recognised in the beds of rivers 
which are navigable but not tidal. That tbisopinion 
is well founded nppears to us to bo clear from the 
judgment of the Privy Council in 22 Mad. 464,2 42 
Cal. 489, 1 2 3 26 C. L. J. 590,* 50 Cal. 446 3 and 69 
M. L. J. 171.0 

In 22 Mad 464, 2 5 the Judicial Committee were 
called upon to decido a case which also concerned 
newly formed land in the Godavari river. The 
plaintiff claimed the land as an accretion to a Ianka 
belonging to her, but it was found that the accretion 
pertained to a lanka owned by the Government 
c higher up the stream. In the course of the appeal 
the appellant endeavoured to set up a claim to the 
ownership of the river bed on the strength of being 
the owner of the land on both banks. This claim 
had not been suggested in the trial Court and the 
appellant was not allowed to raise it in the appeal. 
In the course of the judgment, the Privy Council 
considered that although there is not in Madras, ns 
there is in Bengal, an express law embodying the 
principle that gradual nlluvian enures to the land 
to which the accretion is made, the rule is equally 
well established in both the provinces. Their Lord¬ 
ships intimated, however, that they had grave 
doubts whether the presumption applicable to little 
English rivers applies to great Indian rivers such 
ns tho Godavari. 

The Judicial Committee refused to apply the 
English Common law in *12 Cal. 489. 3 There tho 
c ' appellants claimed to bo the proprietors of a fishery 
in tho tidal waters of the Ganges in Eastern Bengal. 

1. (’20) 7 A I R. 1920 Mad. 295 : 58 I. C. G89 : 11 
M. L. W. 256, Secretary of State v. Venkntanara- 
simha Naidu. 

2. (*99) 22 Mad. 464: 26 I.A. 107:7 Sar. 534 (P.C.), 
Sri Balasu Rainalakshmamma v. Collector of East 
Godaveri. 

3. (’14) 1 A. I. R. 1914 P. C. 48 : 25 I. C. 467 : 42 
Cal. 489 : 41 I.A. 221 (P.C.), Srinath ltay v. Dina- 
bandbu Sen. 

4. (’17) 4 A. I. R. 1917 P. C. 86 : 43 I. C. 361 : 26 
C. L. J. 590 (P. C). Hnrados Acharya Chowdhuri 
v. Secretary of State. 

5. (’23) 10 A.I.R. 1923 P. C. 1 : 77 I. C. 1048 : 50 
Cal. 446 : 60 I.A. 121(P.G.) # Naresh Narayan Ray 
v. Secretary of State. 

6. (’85) 22 A. I. R. 1935 I>. C. 125 : 156 I. C. 548 : 

69 M.L.J. 171 (P. C.), Thnrnkdas Acharjeo Chow- 
dhury v. Secretary of State. 
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As the result of a sudden change in the course of „ 
the river, the waters of the fishery flowed over t 
private lands, and the respondents pleaded their 
right to fish in a portion of the channel of which 
they owned both the bed and the banks. The board 
field that the English Common law of waters could 
not be applied in its entirety and that where a 
right to fish had been granted by the Government 
tfie right continues notwithstanding that there is 
violent change in the course of the river which 
causes it to flow over private lands. It was pointed 
out that in the deltaic area of lower Bengal changes 
occur rarely by slow degrees, and often with an 
almost cataclysmal suddenness. The judgment was 
delivered by Lord Sumner who inquired into the 
extent of the application of the English Common 
law in the United States of America and bis investi¬ 
gations showed that some of the States had refused 
to follow it because it was inapplicable to conditions / 
there. In this connexion, Lord Sumnor said : 

“The question how far a rule established in this 
country can be usefully applied in another, whose 
circumstances, historical, geographical, and social 
are widely different, is well illustrated by the case 
of navigability, as understood in tho law of the 
different states of the United States of America. 
Navigability affects both rights in the waters of a 
river, whether of passing or repassing or of fishing, 
and tho rights of riparian owners, whether as en¬ 
titled to make structures on their soil which affect 
the river's flow, or as suffering in respect of their 
soil quasi-servitudes of towing, anchoring, or landing 
in favour of the common people. Tho Courts of the 
different States, minded alike to follow the Common 
law where they could, found themselves in the latter 
part of the eighteenth and the early part of the Q 
nineteenth centuries constrained by physical and 
geographical conditions to treat it differently. In 
Mussacliu66tts, Connecticut, New Hampshire, and 
Vermont, where tho rivers approximated in size 
and typo to tho rivers of this country, tho English 
Common law rule was followed, that tidality decided 
the point at which tho ownership of tho bed and 
the right to fish should bo public on tho one side 
and privato on the other. Other States, though 
possibly for other reasons since they possessed rivers 
very different in character from those of England, 
namely, Virginia, Ohio, lllionois, and Indiana fol¬ 
lowed the samo rule. But in Pcnsylvania, North 
Carolina, Iowa, Missouri, Tennessee, and Alabama, 
this rule was disregarded, and tho test adopted was 
that of navigability in fact, the Courts thus approxi¬ 
mating to the practice of Western Europe.” 

Lord Sumner went on to add : 

“The reasoning bos been put pointedly in Peu- 
sylvania. Tilgbaman C. J. says in (1810) 2 Binnoy 
477, 7 'the Common Jaw principle concerning rivers’ 

(ou., that rivers, where the tide does not ebb and 
flow, belong lo the owners of adjoining lands on 
either side), 'even if extended to America, would 
not apply to such a river as the Susquehanna, which 
is a mile wide and runs sovcrul hundred miles 
through a rich country, and which is navigablo and 
is actually navigated by Inrge boats. If such a river 
bad existed in England no such law would ever 
have been applied to it'.” 

The present caso is concerned with an Indian 
river more than threo miles wide in tho relevant 
area and ono which flows through a rich sub-con¬ 
tinent for 900 miles. Lord Buckinaster in delivering 

7. (1810) 2 Benney 477 : 4 Am. Dec. 463. Carson 
v. Blazer. 
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the judgment of the Privy Council in 26 C. L. J. 
n 690 4 said : 

"The river Ganges in its course through the 
district of Dacca rests so uneasily in its bed that 
its boundaries can never at any moment be defined 
with the certainty that their limitation will be long 
observed. Frequently the river leaves its course. 
Hows over large tracts of land, leaving other areas 
bare, and then again its waters recede, giving back 
the lands submerged in whole or in part to use 
and cultivation. It is obvious that difficulties as to 
ownership must arise in these circumstances, and 
of the extent and complication of these difficulties 
the present case affords an excellent illustration. 
The general law that is applicable is free from 
doubt. The bed of a public ngvigablc river is the 
property of the Government though the banks may 
be the subject of private ownership. If there be 
l slow accretion to the land on either side, due for 
instance to the gradual accumulation of silt, this 
forms part of the estate of the riparian owner to 
whoso bank the accretion has been made. (See 
Regulation 11 of 1825). If privato property be sub¬ 
merged and subsequently again left bare by the 
water, it belongs to the original owner." 

In that case the plaintiffs claimed that a large 
tract of land formerly under the river Gnnges 
formed part of a permanently settled zamindari in 
Dacca District of Bengal. The passage extruded 
from the judgment in 26 C. L. J. 590‘ was quoted 
by Lord Phillimore in 50 Cal. -1466 and was referred 
to as stating the principles upon which u tribunal 
should act in a claim of that kind. The latest pro¬ 
nouncement of the Privy Couucil is that contained 
in 69 M. L. J. 171® which also referred to the 
C ownership of large tracts of land formed by the 
recession of the Ganges in the Dacca district of 
Bengal. In this case their Lordships observed : 

"It is beyond question that the bed of a public 
navigable river, and the river Ganges undoubtedly 
belongs to that category, is presumed to be the pro¬ 
perty of the Government, and not that of n private 
person." 

Neither in this case nor in 26 C. L. J. 590‘ was 
any suggestion made that the tide is a factor in 
deciding the ownership of the bed of a public navig¬ 
able river in India. The judgments in these cases 
would appeur to put it beyond doubt that the bed 
oi a public navigable river in India is vested in the 
Grown, but on behalf of the appellants it has been 

th . Rt the y should be ignored by reason of 
the observations made in the judgments of the 

d Tho y f,?= 0 . UDC f‘ .I*" 55 Mad - 26h8 nad 9 I^ng. 122.0 
3 r h “ J r8t ? f c ll J e3 ® two cas « concerned the inter- 
Th,. ° f S ' Ma<Jras Irrigation Cess Act, 1865. 
or trr eU C ‘ 8 1 " lt whenever water 's supplied 

stream' , °' irri « ati °" from a river, 

stream, channel, tank, or work belonging to or 

nmJso Cl |'i \ y ' f G | °'; erm V Cn1, il shall, subjection 

end of tbl ri f ° r th ° Govcrn, »ent before the 
end of the revenue year succeeding that in which 

the irrigation takes place to levy at pleasure on the 

land so irrigated a separate cess for the water. The 

plaintiff owned about twelvo ncres of land under an 

mam granted by a zamindnr. Tboland was bounded 

by a tidal channel, which was connected with one 

of the branches by which the river Godavari then 
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8- C32) 19 A.I.B. 1932 P C. 16 : 136 I. C. 413 . „ 

Mad 268 : 59 I.A. 56 (P. C.), Secretary of Stato v 
oubUirajadu. 

9 (*81) 18 A. I. R. 1931 P.C. 72 : 131 I.C. 777 • c 

an «; 122 : 581. A. 80 (P. C.), Da wood Hash!,,. 
Fsoof v. Tuck Shein. 


reached the sea. The plaintiff took water from this 
channel for irrigating his land and in consequence C 
the Government levied a water cess. The suit was 
filed to recover the money which the plaintiff had 
been compelled to pay. The question was whether 
the river was one "belonging to" the Government 
for the purposes of the section and it was held that 
a river belouged to the Government when it is the 
proprietor of the land abutting on the river on both 
sides, or when the river is tidal and navigable. 
Their Lordships were not called upon in (hat case 
to consider the question whether the bed of a public 
navigable river in India can he deemed to he owned 
by the riparian owners when the river is non-tidal. 
We consider that the judgment should be read as 
applying only to the particular question raised in 
that case. 

In 9 Rang. 122,° the plaintiff, who was the pro¬ 
prietor of a saw-mill, constructed on his land a J 
pond in which he proposed to lloat logs from a creek 
into which the tidal waters of the Rangoon liver 
tlowed. The defendant, who claimed to own the 
soil of the upper part of the creek, planted piles 
opposite to the entrance to tho plaintiff's pond in 
order to prevent the passage of logs. Thereupon the 
plaintiff sued for an injunction directing the removal 
of the obstruction. Ho alleged that the creek was a 
public waterway. The evidence showed that at cer¬ 
tain periods of the month the tide reached the 
most remote part of tho creek, hut usually the upper 
part was dry, except for a few hours on five to ten 
days in each month when there was sufficient water 
to lloat ordinary teak logs to the end. It was held 
that the evidence did not establish that the upper 
part of tho creek was a public waterway. Sir George 
Lowndes in delivering the judgment of tho Board r . 
said that in India it hud long been recognised that ^ 
the beds or channels of tidal navigable waters are 
the property of the Government in right of the 
Crown, and went on to observe : 

" 1 he principle of the English rule is stuted by 
Lord Cranworth to be that it is only within these 
limits that the bed can bo regarded as in the nature 
of unappropriated soil, not capable of ordinary 
cultivation and occupation. Their Lordships think 
that this principle is equally applicable to Indian 
waters, and that the same rule should ho applied. 

I bo public right of navigation or waterway can 
only-bo co-extcnsive with the right of the Crown or 
the Government in the bed,and their Lordships are 
therefore of opinion that tho right claimed by the 
respondent in the present ease over the creek can¬ 
not extend bejond the limits of ordinary high tides 
in the sense defined above.” * h 

Their Lordships were here concerned with tho 
question whether a small creek was a public water¬ 
way and were not considering to what extent the 
rules of tho English common law ein legitimately 
he applied to a river like the Godavari. After an 
examination of the questions raised in 55 Mad 2(J8 8 
and 9 Lang. 122,° wc cannot regard tho judgments 
in those cases as governing the question under dis¬ 
cussion. On the other hand, wo ar eof opinion that 
the judgments of the Judicial Committee to which 
reference was first made give clear indication of tho 
answer which should be given hero. The Court is 
not l>ound to apply the principles of the English 
law when they are manifestly unsuited to tho occa¬ 
sion, and the principle relied upon by the appellant 
is unsuitable here. The Godavari is a gigantic rivor 
of supreme imi>ortunce to millions of people, its 
waters aro regarded as sacred by all Hindus and 
there is a right in the public to navigate the river. 

In these circumstances and having regard to the 
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a pronouncements of the Privy Council in the cases 
first mentioned wo hold that the Subordinate Judge 
was fully justified in refusing to recognise by virtue 
of riparian ownership a right in the appellant to the 
bed of that part of the Godavari river which flows 
'through his zamindari. 

The appellant’s claim that the sanad issued in 
1803 can be read a9 a grant to him of the bed of 
the river in this area does not cal I for lengthy dis¬ 
cussion. There is nothing in the document itself, 
which indicates that the Government intended to 
vest the bed of the river in the holder of the 
zamindari, but the appellant says that this should 
be inferred because in 1861 the Government recog¬ 
nized in him the ownership of certain lankas and 
until 1921 it made no claim to the lankas which 
were formed between 1861 and 1901 and are now in 
dispute. It is not suggested that the appellant has 
J established a claim to any of these lankas by reason 
of adverse possession and the fact that the officials 
of the Revenue Department of the Government al¬ 
lowed the holder of the zamindari to take posses¬ 
sion of new formations without objection cannot in 
itself affect the rights of the Crown. It may be that 
their inaction can be attributed to negligence or 
connivance. The deciding factor here is the plan 
prepared by the Revenue Department in 1861. This 
plan admittedly shows that there were then in the 
area now claimed by the appellant twolanka9 which 
belonged to the Government and lanka lands of 
considerable extent which belonged to private pro. 
prietors other than the zamindar of Pithapuram. 
The plan shows towards the eastern bank a lanka 
known as the Bobbar lanka and on the western 
bank a lanka called the Kundovan lanka. Roth 
C these lands wore in 1861 the property of the Gov¬ 
ernment and they still remain its property. On the 
eastern side of the river there is a lanka called the 
Katavarain lanka and another on the western side 
one called the Chidippi lanka. These lankas appear 
on the plan of 1861 and it cannot bo disputed that 
thov have always belonged to other zamindars. In 
addition the plan shows between the banks of the 
river in this part lanka lands belonging to the vil¬ 
lages of Torredu, Bobvar lanka, Jaliludi and Kata- 
varam in which the zamindar of Pithapuram has 
never had any interest. In these circumstances the 
appellant's claim to a grnnt of the river bed must 
bo rejected. The wording of the sanad lends no sup¬ 
port to his claim and the admitted facts negative 
any inference being drawn in his favour. 

Wo will now deal with the ovidenco which relates 
j to the contentions of the appellant that tbedisputed 
lankas must be regarded as accretions to lankas 
admittedly his or reformations of lankas which had 
belonged to him. Wo will for convenience refer to 
them by ti e Roman numerals which they bear in 
plan Ex. VI-A. Lankas Nos. IV, V, VI, VII and 
VIII can be dealt with together, as can XI to XVI 
and XIX, XlX a and XlX-b. In the course of the 
hearing the appellant withdrew his appeal so far as 
lanka No. XXIV is concerned and tbo only other 
lanka which the appellant claims in this appeal is 
No. XXII, which stands alone. 

• • • • 

Tbo Government has filed cross-objections with 
regard to Nos. XX-A and XXIIl which the Sub¬ 
ordinate Judge found to be the property of the ap¬ 
pellant. In this Court the Government bos accepted 
the finding with regard to No. XX-A, and on behalf 
of the appellant the claim to No. XXIII bos been 
given up. No. XXIII is not a lanka; it is a shoal 
covered by water except in the dry weather. As tho 


result of the finding that Lankas Nos. IV and V 
belong to the appellant, he is entitled to a propor- * 
tionate refund of the Rs. 1,16,229-2-8. Learned 
counsel have agreed that the sum involvod is Rupees 
6885-11-8. Therefore the decree ot the trial Court 
in 0. S. No. 52 of 1936 will be amended to provide 
for this. In other respects the decree of the trial 
Court will stand. In this Court the parties will pay 
and receive proportionate costs, but in view of the 
importance of the case the respondent will be al¬ 
lowed additional costs in the sum of Rs. 1000. In 
accordance with the provisions of S. 82, Civil P. C., 
the Government will be allowed three months time 
in which to make the refund. As the legal issues 
arising in the main appeal have been decided 
against the appellant, Appeals Nos. 151 and 152 of 
1938 will be dismissed with costs. 

The long course which this litigation has taken 
is a matter for regret. As already indicated the / 
main suit was filed on 4th July 1927, but no evi¬ 
dence was recorded until 4th February 1936. The 
judgment was delivered on 14th January 1937. The 
memorandum of appeal was filed on 30th March 
1937, but the appeal was not called for hearing 
until 3rd November 1941, more than 14 years after 
the institution of the suit. Tho congestion of oases 
iu tho Courts of this Province cannot bo made the 
excuse for this regrettable state of affairs. One has 
only to glance at the case diary in the trial Court 
to learn that the parties themselves are largely to 
blame for the leisurely progress which this suit ha3 
made. If they had been as diligent as they should 
have beeu, the questions raised would have been 
decided long ago. We attach no blame to the Sub- 
ordinate Judge who tried the case. On tho other 
hand we consider that he has dealt with all the ^ 
questions arising in the suit in a very able manner. 

After this judgment had been delivered, the 
learned Government Pleader informed the Court 
that the appellant owned no lands on the western 
bank of the river in this area and not all the lands 
on tho eastern bank. This was admitted to be the 
case by Mr. Raghava Rao who has appeared with 
the learned Advocate-General for tho appellant. 
When tho appellanfs case was argued by the learn¬ 
ed Advocate-General, we understood the argument 
to be based on the ownership by tho appellant of 
the lands on both the banks of the river, and wo 
also understood this to bo accepted by tbo learned 
Government Pleader, although we gathered that 
tho Government claimed to Ik* the owner of land 
immediately beneath the banks. The position now 
disclosed does not affect our conclusions on the 
question involved in the appeal whether of law or h 
of fact, but if it had been disclosed during thoargu- 
monts it would have simplified matters in some 
respects. 

C.R.K./K.S. Order accordingly. 


A. I. R. (29) 1942 Madras 410 

Wadsworth and Patanjali Sastri JJ. 

Oogineni Venkatappayya and another — 

Petitioners 

v. 

Ma llampati Mai l any a—It espo ndent. 
Civil Revn. l'etn. No. ISO.', of 1911. Decided on 
22nd January 1942, to revise order of Dist. Muosif, 
Guntur, D/- 31st August 1933. 

(a) Madras Agriculturists Relief Act (4 of 
1938), S. 3 (ii) Proviso (c)—"Is” must be read 
as “was.” 
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a The verb "is” iu the final clause must be read as 
being equivalent to “was” and the period during 
which the rental value is to be not less than Its. GOO 
must bo tho same two years within which the 
assessment is to disqualify the person who claims 
to be an agriculturist. [p 411 c 2 ) 

(b) Madras Agriculturists Relief Act (4 of 
1938), S. 3 (il) Proviso (c)—Property in munici¬ 
pal register in third person’s name — Tax held 
recovered from real owners. 

Tho agriculturists owned tho pro|>erty during the 
whole of the relevant period. They regarded them¬ 
selves as responsible for the tax. The tax was 
demanded from them. On their representation the 
assessment was reduced and they actually paid the 
tax : 

Held that the persons were assessed to property 
0 t* 1 * •» respect of this property, even though the 
municipal demand register had not been brought 
upto date by tho substitution of their names for 
that of some former owner. (P 411 C 2; 1* 412 C 1) 

V. Rangachari— for Petitioners. 

K. Kotayya—loi Respondent. 


WADSWORTH J. — This civil revision peti¬ 
tion raises questions relating to proviso (c) to S. 3(ii) 
Madras Agriculturists Relief Act. The petitioners 
applied under S. 19 to scale down a decree. It was 
held that they were not agriculturists by reason of 
their having been assessed within the two years 
preceding 1st October 1937 to property tax in res¬ 
pect of buildings of an nnnual rental value exceed¬ 
ing Rs. GOO. The facts established are that at the 
beginning of 1936, the petitioners were the owners 
of properties which stood in tho name of somebody 
elso in tho municipal register and were valued at 
Rs. 15,000, which according to the method of cal¬ 
culation laid down in the Act would imply a rental 
vulue of Rs. 750. On the basis of this valuation, tux 
was actually demanded from the petitioners for tho 
second half year of 1935-3G. The petitioners filed 
an application Ex. C, dated loth February 1936 
wherein they prayed the Commissioner to cancel 
the tax on the ground that two of the buildings were 
unoccupied. On 20th May 193G, no orders having 
apparently been passed on Ex. C, the petitioners 

ms n e 11 * 1,10 ratc demanded. On loth June 
the Commissioner appears to have inspected 
tne premises; at any rate he passed an order on 

x ‘, 11,0 re-valuation of tho properties at 

« rat Ann hl ° h i W0 .. ald brin R down the capital value to 
1 , '>00 and tho rental value to Its. 135. For the 
rest of the period contemplated in proviso (c) the 
poUtiouera paid property tux on this reduced vulua- 

lion. 1 he only arguments of substance which have 

S?T.? 8 reUte l<> the date witl, 

indr^r 1 '/-' ? rCnlal Vftlue i3t0 be calculated 
her tbl nn, V ° an ‘ Ke< j°"dly to the question whe. 

vb, n 1 b, P " C ; rS Can '1 Sftid h' have been assessed 
when the properties stood in the municipal register 
m the name of somebody elso. 

The first argument is based on the precise lan¬ 
guage of proviso C. This proviso excludes u person 
from the category of an ••agriculturist” if | 1C has 
within tho two years immediately precedin' 1st 
October 1937 been assessed to property or house tax 
provided that the aggregate annual rental value of 
■ iich buildings and lands is not less Ilian Rs. GOO. 
Emphasis is laid on tho tense of the verb “is” in 
the subordinate clause and we are asked to bold that 
this valuation relates not to the period covered bv 
the assessments in question, but to the date when 
the Act came into force, namely, ‘-’2nd March 1938. 


It is no doubt possible to read the clause in this wav 
and perhaps it may be said that a purist in the ‘ 
English language would so read it. Wheu main 
verb is in tho past and the verb in the subordinate 
clause 13 in the present, a strict grammatical inter¬ 
pretation of the subordinate clause would relate to 
the subordinate verb to the time at which the writer 
is actually writing. Rut it cannot he denied that 
the tenses in subordinate clauses in English are 
frequently used otherwise than according to the 
strictest rules of grammar and it seems to us that 
to apply the strict grammatical interpretation to 
proviso C would make proviso C mean something 
winch clearly the legislature never intended. Each 
of the provisos A, 13 und C relates to the exclusion 
from the category of agriculturists of persons who 
Pay some form of taxation during the period im¬ 
mediately preceding the time when this Act was 
under discussion, the rate at which the tax was paid / 
indicating that the payer is a person of some 
wealth apart from his agricultural income. 

Clauso A relates to the payment of income-tax in 
either of the two financial years ending 31st March 
1933, which tax would be estimated on the basis of 
the income for the years ending 31st March 1937. 
Clause 13 is based on the payment of profession tax 
within the two years preceding 1st October 1937 on 
the basis of an income above a certain specified 
rate. Clause C also appears to be based on assess¬ 
ment to property or house tax within the same two 
years and it seems to us reasonable to conclude that 
when the legislature laid down u minimum rental 
value, on the basis of which the property was assessed, 
as disqualifying the person assessed from claiming 
to be an agriculturist, they had reference to tho 
period for which the tax was imposed and not to 
some subsequent date outside the period of the ' } 
assessment. If the view contended for were accepted, 

• t would result in the position that a person, whose 
assessment was on a very low rental value during 
the whole of the two years, might be disqualified bv 
the subsequent construction of an elaborate building 
on his property for which he never paid tax at all. 
k urely, if the legislature had intended the criterion 
t<> be the mere possession of house property of a cer¬ 
tain value at the time when the Act came into 
force, it would not have cumbered tho clause by 
reference to the assessment during the two years 
preceding 1st October 1937. We arc therefore of 
opinion that the verb “is" in the final clause must 
be read as being equivalent to "was" and that the 
period during which the rental value is to be not 
less than Its. GOO must he the same two years with¬ 
in which the assessment is to disqualify tho person k 
who claims to lie an agriculturist. Seeing that in 
this case there was nn assessment during tho first 
half year of this period on u rental value exceeding 
Its. GOO, prima facie it would seem that the peti-i 
tioners are disqualified. 

It is, however, contended that the petitioners are 
not so disqualified because the property stood in the 
municipal registers in the name of one Vonkut- 
appayya. It is admitted that the petitioners owned 
the property during the whole of the relevant 
Period, that they regarded themselves as rospon-i 
Bible for the tax, that tho tax was demanded from 
them, that on their representation the assessment 
wag reduced and that they are the persons who 
actually paid tho tax. On such admitted facts it 
seems to us impossible to hold that the petitioners; 
are not the persons who were assessed to projKTty 
tux in respect of this property, even though the, 
municipal demand register had not been brought 
“Pto dute by the substitution of their names fori 
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that of some former owner. The petition is there¬ 
fore dismissed with costs. 

C.R.K./R.K. Petition dismissed. 

A. I. R. (29) 1942 Madras 412 

Wadsworth and Patanjali Sastri JJ. 

P. K. L. S. Nachiappa Chettiar and 
another — Plaintiffs — Appellants 

v. 

Marappa Goundan and another — 

Defendants — Respondents. 

Appeal No. 320 and Civil Revn. Petn. No. 2486 
of 1939, Decided on 13th October 1941, against 
decree of Sub-Judge, Coimbatore, in O. S. N. 5 of 
1936. 

Madras Agriculturists Relief Act (4 of 1938), 
S. 8 — Bond charging lands executed in dis¬ 
charge o! promissory notes — Lands purchased 

with liability to pay amount due under bond _ 

Purchaser cannot scale down debt with refer¬ 
ence to promissory notes. 

When a purchaser seeks to scale down what has 
been referred to as a "property liability’ 1 under a 
mortgage, he can go back to an antecedent mortgage 
by the same mortgagor over the same properties, 
the date of tho property liability being regarded as 
the date when the property originally became bound 
by the antecedent debt. The position is, however, 
quite different when tho mortgage which binds tho 
property is traced back not to any antecedent mort- 

S ago on the samo property, but to a simple money 
obt due from tho mortgagor. That money debt 
c cannot in any sense bo regarded as binding the pro¬ 
perty purchased by the purchaser and it is clearly 
a debt duo from somebody other than tho person 
who claims to scalo down the suit liability. Hence 
a purchaser of the lands subject to liability to pay 
amount due under a bond charging such lands, in 
discharge of promissory notes cannot claim that his 
liability is a renewal of the previous money debt due 
from his mortgagor and is not entitled to scalo 
down his debt with reference to tho antecedent pro¬ 
missory notes. (’39) 2G A.I.U. 1939 Mad. 186, Ref .: 
(•41) 28 A.I.R. 1941 Mad. 62, Expl. [P 412 C 2) 

S.Panchapagcsa Sastri and P.S. Ramchandran 

— for Appellants. 


to the plaintiff.appellant. The appellants have, how. - 
ever, in the arguments before us raised two conten- 
tions which are not mentioned in the memorandum 
of appeal and are not dealt with in the lower Court’s 
order. The first contention is, that although on the 
authority in I.L.R. (1939) Mad. 218,1 defendant 6 
may be deemed to bo under a property liability, the 
date of which is fixed with reference to tho date of 
the original bond, defendant 6 had nothing to do 
with the antecedent promissory notes nor had the 
property which he purchased anything to do with 
tbose notes and therefore, defendant 6 is only en¬ 
titled to scale down the decree with reference to the 
suit bond and cannot go behind it. We had to deal 
in (1940) 2 M.L.J. 685 2 with a case in which the 
purcharer of property bound by a mortgage success- 
tully claimed the right to scalo down bis debt, not 
merely with reference to the actual suit mortgage, 
but also with reference to an earlier mortgage on / 
the same property by the same mortgagor, dis- 
charged by tho later mortgage on whioh the suit 
was filed. But tho decision in that case Is only, 
authority for the position that when a purchaser 
seeks to scale down what has been referred to as a 
‘property liability” under a mortgage, bo can go 
back to an antecedent mortgage by the same mort¬ 
gagor over the same properties, the date of tho pro¬ 
perty liability being regarded as the date when the 
property originally became bound l>y tho antecedent 
debt. The position is, however, quite different when 
the mortgage which binds the property is traced 
back not to any antecedent mortgage on tho same 
property, but to a simple money debt due from the 
mortgagor. That money debt cannot in any sense 
bo regarded as binding the property purchased byl 
the appellant and it is clearly a debt duo from some- g 
body other than the person who claims toscalodown 
tho suit liability. 


In our view, defendant 6 in the present easo can¬ 
not claim that bis liability is a renewal of the pre-i 
vious money debt duo from bis mortgagor. It follows,! 
therefore, that the lower Court is wrong in scaling 
down this debt with reference to tho antecedent 1 
promissory notes. Tho plaintiff is thoreforo entitled 
to a decree for the principal amount of the bond 
Rs. 6000 with interest at five per cent, under S. 9 
of the Act from tho date of tho bond 21st Decem¬ 
ber 1932 to 22nd March 1938, tho date of tho com¬ 
mencement of the Act and thereafter at six per 
cent. There is a further point which has been argued 


P. Oovinda Mcnon — for Respondents. 

WADSWORTH J. — This appeal, to which 
d tho civil revision petition is filed as an alternative 
arises out of an amended dccreo passed on an appli¬ 
cation under S. 19 of Act IV of 1938. Tho suit was 
filed on a security bond executed by defendant 1 
for Rs. 6000. Tho debt covered by tho bond bad 
its origin in two earlier promissory notes, a matter 
of some importance, since the bond itself is dated 
21st December 1932, i.o., after tho dato specified in 
S. 8 of Act 4 of 1938. Defendent G in 1936 pur¬ 
chased tho lands covered by the bond, undertaking 
to pay a sum of Rs. 8600 towards tho bond, but bo 
paid nothing. Tho decreo was passed in 193G and 
after the Act carno into force defendant 6 filed an 
application to scalo down tho decree. 

Tho only contentions which seem to have been 
pressed in tho lower Court related to tho question 
whether tho Act was ultra vires and whether tho 
decree against defendant 6 was ono whioh could not 
bo scaled down with reference to S. 10 (2) (ii) of the 
Act. Both these joints were also taken in the 
appeal and both are covered by authorities adverse 


though not raised in tho memorandum of appeal. 

It appears from tbo calculation memoranda filed 
by both sides that tbo plaintiff has, since tho suit 
was filed, made two payments ono of Rs. 44-7-3and 1l 
the other of Rs. 166-2-2 in discharge of a liability 
duo from the mortgagor on account of land impro¬ 
vements loans taken from tho Government. Tho 
joint memo of calculation filed in tho lower Court 
specifically includes the loans paid by tho plaintiff 
in the amount which the plaintiff shall bo entitled 
to recover. By some oversight, these two payments 
have been omitted from the lower Court’s decree-. 
Tho dereo will, therefore, L»o amended by the addi¬ 
tion of these two amounts with interest at five per 
cent, from the date on which they wero paid to 22nd 
March 1938 and thereafter at six per cent. It is re¬ 
presented that the plaintiff has made further pay¬ 
ments towards these loans in order to preserve the 

1. 039) 26 A.I.R. 1939 Mad. 186 : 182 I.C. 879 ; 
(1938) 2 M.L.J. 1068 : I.L.R. (1939) Mud. 2lfc, 
Perianna Goundan v. Sollappa Goundan. 

2. 041) 28 A.I.R. 1941 Mad. 62 : (1940) 2 M.L.J. 
685, Venkatnmmal v. Ramaswami Iyer. 



1942 


Maharaja of Cochin v. Madhava Mbnon 


, Property from sale at the instance of tho Govern¬ 
ment. We cannot go into the question of these fur¬ 
ther payments about which we have no information 
and which aro not covered by the joint memo in the 
lower Court. Tho plaintiff must seek his remedy separ¬ 
ately with reference to these amounts. In the matter 
of costs in the appeal, tho appellant has succeeded 
only to a fraction of tho extent covered by his appeal 
and his success has been on points whioh ho did not 
raiso in his memorandum of appeal and of whioh 
tho respondent had little notice. In thoso circum¬ 
stances, wo think it proper to order that the appel¬ 
lant shall pay to the respondent costs proportionate 
to tho extent of his failure in this appeal and shall 
hear his own costs. The civil revision petition is 
dismissed. No order for costs therein. 

O.R.K./K.S. Appeal partly allowed. 


Madras 413 


A. I. R. (29) 1942 Madras 413 ( 1 ) 

SOMAYYA J. 

Sri Raghava Dass Jee Varu _ 

Appellant 

v. 

Minor Sarju Bayamma — Respondent. 

Second Appeal No. 18 of 1911, Decided on 11th 
December 1941, against decree of Sub-Judge. 
Chittoor, in A. S. No. 57 of 1939. 

(a) Hindu law—Marriage—Byragis—Marri¬ 
age between, is valid. 

The Byragi sect is one to which tho member* of 
the various castes-Brabmins, Sudras, Vaisyas and 
kshatriyas — all may be admitted. There are no 
c special ceremonies for such admission and once a 
person becomes a Byragi, he ceases to belong to tho 
caste to which he originally belonged. Hence a 
marriage between Byragis is valid even if the 
parues to the marriage originally belong to different 
castes : (*30) 17 A. I. It. 1930 Cal. 57, Bel. on. 

. (b) . ? ivil P C. (1908), O. 8, R. 5 J AwerSon 

in plaint not denied in written statement — 
ktfect stated. 

o „y. b i 0 ° a plnintitT describes herself as a Byragi 

it U K te . m ° nt is . not denied b * tbe defendant, 

anwIlateCm ? th ° findin « <’ f lower 
appellate Court that the plaintiff also is a Byragi. 

, ... . (P 413 C 21 

. Viswanatha Iyer and A. Ramaswamilyer — 

,] K. Rajah Ay,jar and F. Scsliadri — 

Tiir\r' w r ., w for Respondent. 

££as-?"fs: "r r, r ° 

Mi; fbV Mt.iV;"? 1 — <■ - 

Brahmins, Sudras, Vaisyas and^ib.* 
may bo admitted. There Ire 
for such admission and once a Jerson becom£'“ 
Byragi. ho ceases to belong to the caste to which 
lie originally belonged. Cuming and Pearson JJ 
,dealing with a case of Byragis in the case just 
referred to tay this : 1 

“The presumption is always in favour of the 
legality of a marriage and it has not been shown 
to my satisfaction that a formal admittance to tho 
=ect is a necessary preliminary on the part of tho 

*• r®°) 17 A. f. R. 1930 Cal. 57 : 121 I. C. 413 : 

C. W. N. 967, Adwaita Das v. Lalit Mohan. 


woman to constitute a legal marriage amon" the 
Byragis." Q 

They also held that tbe marriage of a Byragi 
with a female of another sect cannot be annulled 
and that it cannot bo held to be invalid. They 
referred to an earlier case where it was held that a 
Byragi may marry an agriculturist woman and 
that the minor restrictions of Hindu law as to the 
classes with which a Byrngi may or may not marry 
cannot with propriety be applied in the absence of 
proof of special custom. They say : 

“Further bearing in mind that tbe Bairagi as a 
sect appears to repudiate ceremonies and forms as 
much as possible this would be probably unlikely 
:.■ • • • ^rictly speaking a Bairagi is vowed to a 
life oi celibacy though that does not necessarily 
make the marriage illegal. Sir Guroo Das Banerji 
in his Tagore Lecture (page 249) said that owing 
to their belief in the inefficacy of ritual observances 
choice in matrimony arnoDg the Bairagis is very J 
little fettered." 

fn this case having regard to the fact that both 
the plaintiff and tho defendant are Byragis, the 
further question whether a marriage of a male 
belonging to a higher caste with a woman of a 
lower caste is valid or not does not arise. It is 

M r tT C ,t by i Mr ‘.^* SV '' anftlha Ayyar tbat tbe Siding 

that the plaintiff was a Byragi is not based upon 
any evidence The plaintiff describes herself aVa 
Lyragi in the plaint. In the written statement 
beyond stating that she was tbe offspring of a 
Byrag. male with a Sudra woman, there is no 
•statement made tbat she is not a livra^i. What 
exactly are the rules governing the question whe- 

^ ar -P 0 * 50 " is or is not a Byragi are 
not stated and it is not clear that the daughter of 

a Bymg‘ by a Sudra woman could not he a Byragi <j 
hor.df. \Vhen a plaintiff describes herself as a, 1 
Byragi and that statement is not denied by the 
defendant, it is enough to sustain the finding of 
the lower appellate Court that tho plaintiff also is 

miS 8 ‘»». 1 be . se 5 on ' 1 “PPeal is accordingly dis¬ 
missed with costs. Leave refused. J 

- C - R - K -/ g -S- _ Appeal dismissed. 

Hindu Law_ 

/®A. ( A 0) M “ ,la ' l u 8 e 504, N. 435. 

(-»Gour. Page 62, N. 213. 

t ( Tfr° , iP hi , t , Uley ’ 0 8 R - N - 1 5. 

( 41) Mulla, Pago G19 Pt. ({). 


A. I. R. (29) 1942 Madras 413 (2) 

Wadsworth and Patanjali Sastri JJ. 
Vadakkunnadhan Dcvaswam Utama . 
IIis Highness the Maharaja of Cochin, 

by recognised agent the Secretary to the 
Government of Cochin—Appellant 


v. 


Perali Kunnath Tarwad Karnavaji and 
Manager Madhava Menon _ 

. , M Respondent. 

Appeal No. 220 of 1939. Decided on oi, t T „„„ 
1942 agai^t appellate order of Dist Court <NrA*7 
Malabar, in A. 8. No. 343 of 193^ ’ S ° Utb 

1938) s a ts aS p^ gri H U,tU [ iStS Re,ie ‘ Act (*» of 
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A proceeding under S. 15 for the amendment or 
discharge of a decree for rent is not a proceeding in 
execution but a special proceeding under a special 
statute, and in the absence of any provision for a 
right of appeal, no appeal lies. [P 414 C 2] 

(b) Civil P. C. (1908), S. 115—Interference- 
View of lower Court, though not the only view, 
not unreasonable—No interference. 

Where the Courts below have taken a view of the 
effect of the instrument which certainly cannot bo 
deemed to be unreasonable, although it is perhaps, 
not the only view which might bo taken and there 
is no error relating to jurisdiction, there is no ground 
for interference. [P 415 C 1] 

T. R. Venkatarama Saslri and T. V . Raja - 
gopalan —for Appellant. 

C. Unikanda Menon— for Respondent. 
b WADSWORTH J. — The appellant is tho 
Secretary to the Government of Cochin in his capa¬ 
city as jenmi of certain lands in British India. For 
theso lands ho obtained a decree for rent for tho 
period from 1930 to 1935. Tho tenant filed two 
applications under Madras Act 4 of 1938, one pur¬ 
porting to bo under Ss. 15 and 16 of tho Act praying 
tho Court to receivo a deposit of tho last two years' 
rent and cancel tho arrears embodied in tho decree 
and the other purporting to bo under S. 19 of tho 
Act to record satisfaction of tho decree by reason of 
tho discharge to be ordered under the connected 
petition. The trial Court held that the deposit 
made fully discharged the arrears of rent for tho 
two prescribed faslisand having accepted tho depo¬ 
sit, it directed full satisfaction of tho decree to be 
recorded. Against this latter order, an appeal wa9 
c filed before the learned District Judge who took tho 
samo view of tho kanam document as that takon by 
tho trial Court and dismissed the appeal. A second 
appeal has been preferred as against tho appellate 
order under S. 47, Civil P. C., and a preliminary 
objection ha9 been taken that no appeal lies. 

Tho Full Bench in I.L.R. (1941) Mad. 261 1 wero 
concerned with an appeal from an order under 
S. 19 of tho Act relating to a decrco for a debt. Tho 
learned Judges held that tho rule providing an 
appeal was ultra vires and that thodecision in (1940) 

1 M.L.J. 4*22 2 3 was right in so far as it holds that an 
order under S. 19, Madras Agriculturists Relief 
Act, is not appealablo under S. 47, Civil P. C., oven 
though an execution application bo pending at tho 
time. It was pointed out that when dealing with 
applications under S. 19 the Court was not acting 
in execution, its function being rnoroly to apply tho 
d provisions of the Act to decrees against persons who 
aro entitled to relief under the Act. It has been 
argued by Mr. Vcnkatarama Sastriar for tho appel¬ 
lant that this decision has no application to tho 
present case. Wo have on several occasions pointed 
out that S. 19 in terms applies only to a decreo for 
tho repayment of a debt and this does not having 
regard to tho definition of “dobt" in tho Act in¬ 
clude a dccreo for rent. Wo pointed out, however, in 
(1940) 2 M. L. J. 825 5 that a proceduro analogous to 
that laid down in S. 19 has necessarily to bo applies! 
to decrees for rent in order to give effect to the pro¬ 

1. (’41) 28 A. I. R. 1941 Mad. 235 : 198 I. C. 7G0 : 

I.L.R. (1941) 1 M.L.J. 164 : I. L. R. (1941) Mad. 

261 (F.B.), Nagappa Chettiar v. Annapooraniachi. 

2. (’40) 27 A. I. R. 1940 Mad. 418 : 194 I. C. 607 : 

(1940) 1 M. L. J. 422, Mohammad Tharaganar v. 

Sycd Sahib. 

3. (*41) 28 A.I.R. 1941 Mad. 116 : (1940) 2 M.L.J. 

825, Ramadoss Reddiar v. Munuswami Reddiar. 


visions of S. 15 (1) of tho Act which requires that 
on the performance of certain acts rents outstanding 0 
on the date of the commencement of tho Act shall 
bo deemed to be discharged whether tho rent bo duo 
as such or whether a decree has been obtained 
therefor. One of us sitting separately has in (1941) 

2 M. L. J. 655, 4 following this decision held that an 
application for relief under S. 15 by the amendment 
or discharge of a decree for rent has to be mado to 
the Court which passed the decree, as is the oase 
with an application under S. 19. Another of us in an 
unroported case, A. A. O. No. 298 of 1940 has ap¬ 
plied tho principle of the Full Bench decision that 
the proceedings under S. 19 are not proceedings in 
execution covered by S. 47, Civil P. C., to proceed¬ 
ings under S. 15 with the consequence that no appeal 
lies from an order refusing relief under that section 
in tho case of a decree. 

Mr. Vcnkatarama Sastriar has argued that, whereas i 
in respect of a decree for a debt a special procedure 
is laid down in S. 19 for tho amendment or satis¬ 
faction of that decree in accordance with tho provi¬ 
sions of Act 4, no such proceduro is laid down for a 
similar process in connexion with decrees for rent in 
S. 15. He concedes that when under S. 19 a proce¬ 
dure has been laid down without any right of appeal, 
it would be wrong, as tho Full Bench has held, to 
graft a right of appeal on to that proceduro either 
by rule or by treating tho special procedure as one 
in execution. Ho contends, however, that under 
S. 16 the right is given but no proceduro for imple¬ 
menting that right in the case of decrees is laid 
down, so that an aggrieved party is necessarily 
thrown back upon tho ordinary procedure, which is 
tho procedure in execution and therefore ho must 
necessarily get tho executing Court to record satis- j 
faction of the decrco which is doomed to bo dis¬ 
charged by tho process contemplated in S. 15 of Act 

4. That no doubt is a very arguable point of view, 
but it seems to us to run contrary to tho lino of 
decided cases relating to this Act. Tho view taken 
by tho Full Bench clearly is that tho statutory pro¬ 
cedure for tho amendment of a decree in order to 
give effect to the scaling down provisions is not a 
proceduro in execution at all and that proceedings 
under tho Madras Agriculturists Relief Act for tho 
amendment of a dccreo or recording satisfaction of 
a decrco aro independent proceedings to which S. 47, 
Civil P.C., can have no application. It would, in 
our opinion, bo anomalous to hold that when the 
procedure explicitly laid down for docrees for debts 
is not a procedure in execution, tho analogous pro¬ 
cedure which wo have approved for decrees for rent . 
is a proceduro in execution and to hold so would, of n 
course, involvo tho consequence that tho proceduro 
in each caso would have to be worked out not by the 
Court which passed tho decrco but by tho executing 
Court which is not tho process contemplated by 

5. 19. Having regard to tho cases cited, while 
recognising the possibility that ft different view 
might have boon taken from that which tho Courts 
have taken, wo fool constrained to hold that a pro¬ 
ceeding under S. 15 for the amendment or discharge 
of a decreo for rent is not a proceeding in execution 
but a special proceeding under a special statute,ana 
that, in tho absence of any provision for a right o 
appeal, no appeal lies. Wo have been asked to treat 
this appeal as a revision petition, but in ouropimon 
tbero aro no grounds for interference* m revision. 

Tho Courts below liavo taken a view of the effect 

2 M. L. J. 
Yachendra 


4. (*42) 29 A.I.R. 1942 Mad. <8 : (1941) 
C55, Venkata Rajagopala Krishna 
Bahadur Yarn v. Venkata Seshaobarlu. 
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n the instrument which certainly cannot be deemed 
to be unreasonable, although it is, perhaps, not tho 
only view which might be taken. Rot thero is no 
error relating to jurisdiction. The appeal is there- 
Ifore dismissed with costs. 
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Appeal dismissed. 


C. P. C. — 

(b) (MO) Chitaley, S. 115, N. 13 Ft. 0. 
(Ml) Mulla, S. 115 Page 420 Pt. (d). 


A. I. R. (29) 1942 Madras 415 (1) 

Leach C. J. and Kuppuswami Aytar J. 
Karamsdti Guravaiali — Appellant 

V. 

& V. Rangiah, Official Receiver, Nellore 
and others — Respondents. 

Letters Patent Appeal No. 16 of 1040, Decided on 
16th December 1041, against order of King J., in 
A. A. A. O. No. 153 of 1038, D/- 22nd April 1940. 

(a) Civil P. C. (1908), S. 47—Question between 
decree-holder auction-purchaser and Official 
Receiver on insolvency of judgment-debtor falls 
within S. 47—Second appeal is competent. 

A question between the decree-holder auction- 
purchaser and the Official Receiver on insolvency of 
judgment-debtor regarding the sale is one falling 
within tho purview of S. 47 and a second appeal is 
competent : ('17)4 A. I. R. 1017 Mad. 924, Foil.'- 
(’35) 22 A.I.R. 1935 Cal. 503, Bel. on. [I* 415 C 2] 

c (b) Provincial Insolvency Act (1920), S.51 ( 3 ) 
—Applicability. 

Sab-section (3) of S. 51 only applies to sales which 
have tnken place before the order of adjudication 
(’38) 25 A.I.R. 1938 Mad. 449, Foil.- (’17) 4 A I R 
1917 Mad. 924, Bel. on; (’36) 23 A.I.R. 1936 Mad] 
819, Expl. (P 415 C 2] 

K. Umamaheswaram — for Appellant. 

K. Kuppuswami and B. Bamamurthi Aiji/ar — 

for Respondents. 

t EEACH c - J- — This is an appeal under the 
Letters Patent from a decision of King J. dis- 
missing an appeal which the appellant had filed 
challenging the correctness of an order passed by 

, • , U 1 80 ° f Nelloro ' The respondent, who 

' JJ®. 9 i n ‘ C11 ' 1 Receiver of Nellore, says that no 

A r a , ,7. ° t , h !t. Court from the order of the Dis- 
On i 3nd th,s nation has been argued first. 

final deereoT ary ^ tho W lant obtained a 
Iliii f , r Ea f ,n a s,,it xvh| ch ho had filed 
agninst respondent 2 to enforce a mortgage. In tho 

™, 0Dl , h ot Au 8» st in that year respondent 2 was 
adjudicated an insolvent. The appellant, who says 
ho had no knowledge of tho adjudication, proceeded 
to execute his decree, and on 17th August 1936 the 
property was sold by the Court. The appellant was 
the purchaser. On 16th September 1936 respon¬ 
dent 1 filed an application under O. 21, R. 90 civil 
P. C., in which ho asked for an order setting’aside 
the salo on the ground that he had received no 
notice of it and also because tho sale had resulted 
in substantial loss to him as the represent.xtivo of 
tho estate of the judgment-debtor. The execution 
proceedings had taken place in tho Court of the 
District Munsif of Kanigiri and consequently res- 
J>ondent l’s application was made in that Court. 
The District Munsif held that tho Official Receiver, 
was not a necessary party to the proceedings and 


that there had been no substantial injury caused 
by tho sale. Respondent 1 appealed to the’ District C 
Judge, who reversed both tho findings of the Dis¬ 
trict Munsif. 

Respondent 1 says that no appeal lies from tho 
decision of the District Judge by reason of sub-s. (2) 
of b. 104, Civil P. C., the appeal to him being from 
an order which fell within O. 43, It, 1 (j). The 
questions between tho nppellant and respondent 1 
were, however, questions which also fell within the 
purview of 8.47 of the Code. There was the decree-i 
holder on the one sido and tho Official Receiver, 
representing the judgment-debtor on tho other. In 
these circumstances the appellant claims the right 
of a second appeal. That a second appeal does arise 
in such circumstances was recognized by a Bench of 
this Court in 30 M.L.J. 6111 and a similar decision 
has been given by the Calcutta High Court, see 62 
Cal 4o7.3 Tho judgment in 30 M. L. J. 6111 j s > 
binding on us and decides against him the prclimi- 
nary objection taken by respondent 1. The decision 
of Ring J. dismissing the second appeal was based 

?“ V*? JU , d(;ment of tl)is Court in I.L.R. 1938 Mad. 
H>b3,- where it was held that sub-s. (3) of S. 51, 
Provincial Insolvency Act, only applies to sales 
which have taken place before the order of adjudi- 
cation Learned counsel for the appellant admits 
that this decision is against him, as is also the 
decision of another Bench of this Court, namely 
ha given in 30 M. L. J. 611.1 Ho savs. however, 
that a contrary ° p ,nion was expressed by Yenkatn- 

ooS a .• J ‘ L slttm S with Cornish J. in 59 Mad. 

and in these circumstances he usk 3 that the 
question be referred to a Full Bench. Tho judgment 
of Venkatasubba Rao J. in 59 Mad. 928* in so far 
ns it deals with the question now under discussion, _ 
wn ®. en I t ' rel J obiter,an.l the observations of Venkata- 3 
subba Rao J. were fully discussed in tho judgment 
of Burn J. ,n I.L.R. (1938) Mad. 1063.’ We see no 
necessity for a reference to a Full Bench, especially 
as the last mentioned case is supported by tho judg¬ 
ment of this Court in 30 M. L. J. 611.1 The appeal 
fails ami will be dismissed with costs. 

C.R.K./K.S. Appeal dismissed. 

^J;, R \ 1917 MaJ * 924 : 34 I- C. 629 : 
i 1,9 C11 » Anantharama Iyer v. Kuttimalu 

hovilamma. 

2 r 1935 CaK 503 : 157 l C - 862 : 39 

- , • * 2 * • 82 Cal. 457, Dincsbchundra Roy v. 

Jahanah Biswas. 

3. (’38) 25 A. I.R. 1938 Mad. 449 : 178 I. C. 135 : 

< 1938 ) M«*L 1063 : (1938) 1 M. L. J. 471, 
Alallikarjuna v. Official Receiver, Kistna. /, 

4. (’36) 23 A.I.R. 1936 Mad. 819 : 170 I. C. 510 : 

59 Mad. 928 : 71 M. L. J. 170, Mutban Chettiar 
v. Vcnkataswami Naicker. 

C. P. C_ ' 

(a) (M0) Chitaley. S. 47, N. 23 A N. 84. 

(Ml) Mulla, I’uge 198 N. ‘Appeal’. 

A. I. R. (29) 1942 Madras 415 (2) 

Horwill J. 

Public Prosecutor — Petitioner 

v. 

Afadathi — Respondent. 

Criminal Rcvn. Case No. 899 of 1941 (Criminal 
Rcvn. Potn. No. 846 of 1941), Decided on 7th Jan- 
umy 1942 to revise order of Addl. Sess. Judge, 
linncvolly Division, D/- 22nd and 30th August 

A i , 



416 Madras Public Prosecutor v. Madathi (Horwill J.) A. L R. 


(a) Penal Code (I860), Ss. 323, 326, 302 and 
304 — Offence held one under S. 304. 

The accused struck her daughter with a very 
heavy piece of wood whereupon she fell down and 
never stirred and everybody took her as dead. She 
was then hung to a beam so as to make it appear 
that she had committed suicide : 

Held that in the absence of a post-mortem certi¬ 
ficate it was not easy to say that the accused must 
have had the requisite knowledge and intention for a 
conviction under S. 302. Under the circumstances 
of the case there was no reason to think that the 
deceased did not die immediately and the accused 
therefore committed at least an offence punishable 
under S. 304. [P 416 C 2) 

Held further that oven if the offence might have 
been one of a minor nature punishable under S. 323 
and the girl might have died subsequently after she 
had been hung to a beam, the accused would still 
be guilty of an offence punishable under S. 326. 

[P416C2] 

(b) Criminal P. C. (1898), S. 562 — Applica¬ 
bility — Offence under S. 304, Penal Code. 

The application of S. 562, Criminal P. C. is not 
illegal to an offence punishablo only under S. 304 
(2), Penal Code; but that section is ordinarily in¬ 
tended for persons led astray for the first time by 
force of circumstances or by bad company or evil 
influence ; and is not ordinarily to be applied to 
such offences. (P 416 C 2] 

(c) Criminal P. C. (1898), S.439—Interference 
with sentence. 

In revision though the High Court is very reluc¬ 
tant to interfere with the discretion of a Judge as 
to the sentence it will not allow a very inappro- 
c priate order to stand. [P 416 C 2] 

A. S. Sivakaminathan — for Petitioner. 

M. C. Sridharan — for Respondent. 

ORDER. — The evidence in this case discloses 
that the deceased girl, who was about 16 or 17 
years of age had been talking to a cousin of hers 
in tho village on several occasions and that on that 
account people had been gossiping about her. Ac¬ 
cused 3 told accused 1, tho mother of the girl, about 
this ; and she became very incensed with her 
daughter and took away her jewels, which made tho 
girl sulky and disobedient. The same night sho and 
another daughter, accused 2, dragged the girl towards 
an empty house with tho intention of shutting her 
up there for the night. When tho girl resisted ac¬ 
cused 1 took up a heavy pieco of wood and struck 
tho deceased a blow on tho head which caused tho 
.</ girl to fall to tho ground at once. Accused 1 ex¬ 
claimed that her daughter was dead. Just then, 
accused 3, who is the husband of accused 2, camo 
in. Upon hearing what had happened, he advised 
the other two accused to hang the girl up to abeam 
of tho house so as to mako it appear that she bad 
committed suicido. They accepted his suggestion 
and accused 3 tied her up to a beam. Persons wero 
called in and told that tho girl had committed 
suicide. Within a short time tho girl wascremated ; 
so that it was impossible to know precisely the pro¬ 
ximate cause of death. On this evidence the learned 
Additional Sessions Judge of Tinnevelly found that 
accused 1 killed hor daughter and must have known 
that tho blow was likely to cause her daughter's 
death ; but ho considered that the mother was 
"noting under grave and continuing provocation, 
brought to a sudden head by tho refusal of tho girl 
to go into tho house. M Ho therefore found her guilty 
under S. 304 (2), Penal Code ; and instead of sen¬ 
tencing her to imprisonment, he treated her as a 


first offender and bound her over under S. 562, Cri¬ 
minal P. C. He found accused 2 guilty under eec- C 
tion 323, Penal Code, read with S. 109, Penal Code 
and bound her over similarly. Accused 3 he found 
guilty under S. 201 (2), Penal Code, and sentenced 
him to one year’s rigorous imprisonment. The 
Crown preferred an appeal against tho acquittal of 
accused 1 of the charge under S. 302, Penal Code, 
and also a criminal revision petition for an enhance¬ 
ment of the sentence for the offence of which this 
accused was convicted. 

There can bo no doubt that the offence was com¬ 
mitted under the circumstances set out above. It is 
argued by Mr. Sridharan that the offence might 
have been one of a minor nature punishable under 
S. 323, Penal Code, or so. Even if it be true, os Mr. 
Sridharan suggested, that tho girl might have died 
subsequently after she had been hung to a beam, 
accused I would still be guilty of an offence punish- / 
able under S. 326, Penal Code. Tho weapon was a 
very heavy piece of wood and there can be no doubt 
that the injury caused was a grievous one. If ac¬ 
cused 1 was guilty under S. 326, Penal Code, S. 662, 
Criminal P. C., would not apply ; because that 
offence is punishable with transportation for life. 
The offence may of course have been murder ; but 
I rejected the appeal of tho Crown at tho admission 
6tago ; because in the absence of a post-mortem cer-, 
tificato it is not easy to say that accused 1 must 
have had the requisite knowledge and intention for 
a conviction under S. 302, Penal Code. As the de¬ 
ceased fell down immediately and never stirred, 
everybody there took her as dead, and there is no 
reason to think that she did not die immediately. 
Accused 1 therefore committed at least an offence 
punishablo under S. 304, Penal Code. g 

It is true that the application of S. 562, Criminal 
P. C., was not illegal if the offence was ono punish¬ 
ablo only under S. 304 (2) ; but it seems very 
inappropriate to a case like this. It is ordinarily 
intended for persons led astray for tho first time by 
force of circumstances or by bad company or evil 
influence ; and in my experience it has rarely been 
applied to offences punishablo under S. 304, Penal 
Code. Accused 1 seems to have shown no regret at 
all for her act. She was not, as ono might havo ex¬ 
pected of a mother who kills her child, overcome 
by grief and contrition. Sho readily acquiesced in 
tho suggestion of accused 3 that they should pre¬ 
tend that the girl had committed suicide. From tho 
evidence of P. W. 12 it is clear that the mother 
walked to the cremation ground without a tear in her 
eve. Tho learned Sessions Judge thought that tho ac¬ 
cused merely exceeded her right to chastise her re- h 
fractory child ; but tho conduct of the accused seems 
to mo as unnatural and unmotherly as it was savage. 
Although I am very roluctant to interfere with the 
discretion of a Judge as to the sentence, I do not 
think that I can allow this very inappropriate order 
to stand. It is therefore set aside and accused 1 
sentenced to fivo years rigorous imprisonment. I 
would have awarded a heavier sentence had she not 
been an old woman. 

C.R.K./K.S. Order accordingly. 


Penal Code — 

(a) ('38) Ratanlal, Pago 709, Pts. 6-8. 

(’36) Qour, Pago 1115, Pt. 6. 

Cr. P. C. — 11A n 

(b) (*41) Chitaloy, S. 562, N. 4, 1 t. 

(’41) Mitra. Page 1809, N. 1434. 

(c) (Ml) Chitaloy. S. 439. N. 29 Pts. 3 and 5. 
(’41) Mitra, Page 1448 N. 1216. 
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A. I. R. (29) 1942 Madras 417 

Horwill J. 

In re E. S. Qanapatisubramanya Iyer 

Petitioner. 

Criminal Revn. Case iso. fill of 1941 (Criminal 
Revn. Petn. No. 762 of 1941), Decided on 23rd 
October 1941, to revise judgment of Court of Ses¬ 
sions, Coimbatore division, in C. A. No. 60 of 1941. 


(a) Defence of India Act (1939), S. 2, Rules 
under, R. 121 —Accused organizing meetings at 
which intending satyagrahis made anti-war 
speeches — Accused introducing satyagrahis to 
audiences and appreciating their speeches at 
end of meetings — Accused held guilty under 
Rule 121. 


The charge against the accused was that he 
organized meetings at which intending Satyagrahis 
made anti-war speeches, introduced them to the 
audiences, made appreciative references to their 
speeches at the close of the meetings, and thereby 
abetted the Satyagrahis in infringing the Defence 
of India Act. It was argued that as the principal 
offender had determined to commit an offence under 
the Defence of India Act, the accused committed no 
offence in merely announcing to the public that the 
principal offender intcnJed to commit an offence: 


c 


<1 


Held that the offence of which the principal was 
convicted could not, however, be committed in the 
absence of the public; for the oflence related to an 
act calculated to cause a certain effect in the minds 
of the public. In order, therefore, that the accused 
should commit an offence, it was necessary that a 
section of the public should be gathered there. By 
bringing the principal, who intended to commit an 
offence punishable under the Defence of India Rules, 
into contact with the public, which was necessary 
for the commission of the offence, the accused him¬ 
self committed the offence of abetment within the 
meaning of R. 121. [P 417 C 2; P 418 C 1] 

(b) Criminal ?. C. (1898), S. 225 _ Charge 
sheet filed by police relating to offence on 18th 
May 1941 — Charge itself relating primarily to 
incident on 26th March 1941 _ Sub-Inspector 
only witness in case referring to incidents other 
than that on 18th May 1941 one of them being 
that of 26th March 1941 — Accused questioned 
particularly with regard to incident of 26th 
March 1941—Accused pleading guilty—Accused 
held not prejudiced by difference in charge and 
charge sheet. 


I he charge sheet filed by the police related to an 
oflence committed on 18th May 1941, whereas the 
charge itself related primarily to an incident of 26th 
March 1941. The evidence of the Sub-Inspector the 
only witness in the case, mentioned incidents other 
than that of 18tli May 1941, and one of them was 
that of 26th March 1941. The accused himself did 
not say that he was prejudiced by the sudden and 
unexpected charge. He was particularly questional 
with regard to the incident of 26th March 1941 
and pleaded guilty. In the lower appellate Court, 
the point that the accused was prejudiced was not 
taken and the difference between the charge sheet 
and the charge was discovered only during the 
researches by the accused's counsel into the records 
in the case at the time of revision: 


Held that under the circumstances the accused 
wa? not prejudiced. [I* 418 C 1] 

(c) Defence of India Act (1939), S. 2, Rules 
under, R. 121 — Under R. 121 person cannot be 
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punished for abetting in general — He must be 
charged with abetment of particular oflence — 
Ordinary rule of joinder of charges applies — 
Misjoinder of charges held did not prejudice 
accused. 

Rule 121 makes punishable the abetment of a 
particular oflence and a person cannot be punished 
lor abetting in general. He has to bo charged with 
the abetment of a particular oflence; so that the 
ordinary rules of joinder must apply to offences 
punishable under R. 121 rend with the other provi¬ 
sions of the Defence of India Rule3 just as in an 
ordinary charge under Penal Code. [P 418 C 1] 

The charge mentioned incidents on three dates 
in addition to the principal one of 26th March 1941. 
The attention of the accused was drawn primarily 
to the offence of 2Gth Mnrch 1941 and accused 
pleaded guilty : e 

Held that strictly speaking if the charge was read 
as being on four counts, then the charge would be 
illegal, because there would be a joinder of more 
than three offences. Rut since the accused had rea¬ 
lized the nature of the charge and pleaded guiltv 
he could not be said to have been prejudiced by anv 
misjoinder of charges. (P 418 C 1] 

K. Bhasliyam Ayyangor for K. Desihachari and 
R. Gundappa Rao — tor Petitioner. 

A. S. Sivahaminathan for Public Prosecutor _ 

for the Crown. 

ORDER. _ The petitioner was convicted by tbe 
Sub-divisional Magistrate of Erode under R.121 
read with R. 38 (5) of the Defence of India Rules, 
and was sentenced to one year’s rigorous imprison¬ 
ment and a fine of Its. 500. The matter was taken g 
in appeal to the Sessions Judge of Coimbatore, who 
confirmed the conviction chiefly on the ground that 
the petitioner had pleaded guilty. Ho came to the 
conclusion that although the punishment was severe, 
the Sub-divisional Magistrate had given good reasons 
for the sentence and that under the circumstances 
he did not consider it to be excessive. The char-e 
against the petitioner was that he organized meet¬ 
ings at which intending Satyagrahis made anti-war 
speeches, introduced them to the audiences, made 
appreciative references to their speeches nt the close 
of the meetings, and thereby abetted the Satyagrahis 
in infringing the Defence of India Act. 

It is argued by Mr. Rhasbyam that ns the prin¬ 
cipal offender had determined to commit an offence 
under the Defence of India Act, the petitioner com¬ 
mitted no offence in merely announcing to the public j t 
that the principal offender intended to commit an 
offence. The offence of which the principal was 
convicted could not however bo committed in the 
absence of the public; for the offence relntes to an 
act calculated to cause a certain effect in the minds 
of the public. In order therefore that the accused 
should commit an offence, it was necessary that a 
section of the public should bo gathered there. The 
principal offender at each meeting was a man of no 
importance and it is possible that had he been left 
t<» himself, he might not have gathered persons 
round him to listen to what ho was about to say 
The petitioner, an educated man of some influence 
m the locality, was however of sufficient influence 
to be able to bold a public meeting and to afford a 
platform for tbe principal offender to commit bis 
offence. Ry bringing the principal, who intended to 
commit an offcnco punishable under the Defence of 
India Rules, into contact with the public, which 
was necessary for (be commission of the offence 



418 Madras Errama Reddi v. Karnam Soorappa (Wadsworth J.) A. I. R. 


\ a [the petitioner himself committed the offence of 
abetment within the meaning of R. 121. 

A technical objection to the conviction has been 
taken by Mr. Bhoshyam. He points out that the 
charge sheet filed by the police relates to an offence 
committed on 18th May 1941, whereas the charge 
itself relates primarily toan incident of 26th March 
1941. Mr. Bhashyam argues that the accused must 
have been prejudiced by that charge; true that the 
petitioner was confronted, when the case was almost 
at an end, with a charge in an unexpected form; 
but the evidence of the Sub-Inspector the only wit¬ 
ness in the case, mentions incidents other than that 
of 18th May 1941, and one of them was that of 26th 
March 1941. The Magistrate appears to have selec¬ 
ted the incident which he thought had been most 
clearly proved and framed the charge primarily 
with regard to that particular offence. If the accused 
b had himself said that he was prejudiced by this 
sudden and unexpected charge, I should have seri¬ 
ously considered whether a retrial should not bo 
ordered; but the accused pleaded guilty and he was 
particularly questioned with regard to the speech of 
Arumugham, the principal in the case of 26th 
March 1941. Moreover, even in the lower appellate 
Court, this point was not taken and this difference 
between tho charge sheet and the charge was dis¬ 
covered only during the researches of Mr. Bhashyam 
into the records in tho case. Under the circums¬ 
tances, I see no reason to think that the accused 
was prejudiced. 

Tho charge mentions incidents on three dates in 
addition to the principal one of 26th March 1941. 
Strictly speaking, if the charge is read as being on 
four counts, then tho charge would be illegal, be- 
c cause there would bo a joinder of more than three 
offences. Rule 121 makes punishable the abetment 
of a particular offence and a person cannot bo 
punished for abetting in general. Ho has to be 
charged with the abotmont of a particular offence; 
so that tho ordinary rules of joinder must apply to 
offences punishable under R. 121 read with tho 
other provisions of tho Defence of India Rules ju6t 
os in an ordinary chargo under tho Penal Code. 

I do not however think this calls for any interfe¬ 
rence; because tho attontion of the accused was 
drawn primarily to tho offence of 26th March 1941. 
Moreover, tho accused pleaded guilty. It is difficult 
to see how a person who realises tho nature of the 
charge and pleads guilty can bo said to havo been 
prejudiced by any misjoinder of charges. Finally, 
Mr. Bhashyam contends that tho sentence is too 
severe. It is no doubt a heavy one; but the question 
d of sentenco has been carefully considered both by 
tho Sub-Divisional Magistrate and by the Sessions 
Judge, and it is not heavier than those imposed for 
similar offences in other cases. It does notthereforo 
call for any interference in revision. Tho petition 
is dismissed. 

C.R.K./O.N. Petition dismissed . 

Cr. P. C. — 

(b) (Ml) Chitaley, S. 225, N. 1 Pt. 1 and N. 3 

Pt. 2 

(’41) Mitra, Page 792, N. 730. 


A. I. R. (29) 1942 Madras 418 , 

Wadsworth and Patanjali Sastri JJ. 
Mantri Errama Reddi and another 

— Petitioners 

v. 

Karnam Soorappa — Respondent . 

Civil Revn. Petn. No. 857 and Appeal No. 73 of 
1940, Decided on 7th October 1941, to reviso order 
of Dist. Court, Anantapur, D/- 12th January 1940. 

(a) Madras Agriculturists Relief Act (4 of 
1938), S. 20—No appeal from dismissal. 

From the dismissal of an application under S. 20, 
there is no right of appeal. [P 418 C 2] 

(b) Madras Agriculturists Relief Act (4 of 
1938), Ss. 19, 20 — Preliminary decree in mort¬ 
gage suit before Act—Final decree after Act — / 
Failure to take plea in final decree proceedings 

is no bar to such plea being taken subsequently. 

Where the preliminary decree was passed before 
the Act and the final decree was passed after the 
Act failure of the judgment-debtor to take a plea 
under the Act in the final decree proceedings does 
not bar the use of the express procedure laid down 
in the Act subsequently. [P 419 C 1] 

A. Dhujanga Eao , M . S. Itamachandra Iiao 
and D. It. Krishna Itao —for Petitioners. 


S. Y . Venu/jopalachari — for Respondent. 

WADSWORTH J. — This civil rovision peti¬ 
tion and the appeal filed in the alternative ariseout 
of the dismissal of an application under S. 20 of 
Act 4 of 1938. There is no right of appeal and the 
question has to be decided with reference to the q 
civil revision petition whether tho dismissal of the! 
application was withoutjurisdiction or involved any 
irregular refusal to exercisejurisdiction. Tho decree 
in question arose out of a mortgage suit. Tho preli¬ 
minary decree was passed on 27th August 1937, 
that is to say, boforo Act 4 came into forco. The 
final decree was passed on 25th Juno 1938, that is 
to say, after Act 4 came into force. Tho application 
for stay under S. 20 was not filed until 18th Decem¬ 
ber 1939. The learned District Judge held that the 
petitioner had tho opportunity to urge his defenco 
under Act 4 at tho time of tho passing of the final 
decree, that it was a plea which he might have and 
ought to havo raised at that stage and that he was 
barred from raising it after tho final dccrco wa9 
passed. He therefore dismissed tho application. 


Now the question whether when tho preliminary 
decreo was passed before the Act and the final decree 


h 


was passed after tho Act, it isopen to tho judgment- 
debtor in tho final decree proceedings to raise a 
defenco under tho Act which will havo the effect of 


modifying tho amount duo under the preliminary 
decree, is not free from difficulty and it is one which 
wo do not propose to decide in this case. It has boon 
established, vide (1941) 2 M. L. J. 359,1 that when 
tho preliminary deereo has been passed after tho Act 
came into force, a defence under tho Act cannot bo 
bo raised in tho final decree proceedings. But it 
may well be argued that such a defenco might oe 
permitted in tho final decree proceedings if it was 
not open to tho judgment-debtor boforo the pacing 
of tho preliminary decree. It is however, ono ung 
to say that such a plea may possibly bo open to the 
judgment-debtor in tho final decree proceedings 
and it is another thing to say that if he does not 


I. (’41) 28 A.I.R. 1911 Mud. 891 : (1941) 2 M.L.J, 
359, Vnmdnrnjn J’illfil v. Pulrmnni Amnial. 
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take such a plea in the final decree proceedings, he 
'automatically loses the statutory remedy which is 
’given to him under S. 19 of the Act. It i 3 well 
lestablished that 8 . 19 applies to the scaling down 
’of preliminary decrees in mortgage suits and there 
’are many decisions in which this Court has approved 
of the scaling down of a mortgage decree after the 
final decree has been passed, when both the decrees 
were anterior to the commencement of the Act. 

There is nothing in the passing of the final decree 
which should necessarily prevent the modification 
of the preliminary decree by the special procedure 
prescribed in the Act. A final decree is not, strictly 
speaking, a decree for the repayment of the debt 
and the modification of the preliminary decree does 
not prevent the final decree from operating on the 
modified preliminary decree, for the form of the 
final decree does not specify the amount for which 
1 the property is to be sold; it merely requires a sale 
to bo held and the realisation to be paid into Court 
to bo applied in reduction of the amount due under 
the preliminary decree and under any furtherorders 
that may have been passed. Seeing that this Act 
has given a special procedure whereby judgment- 
debtors against whom decrees for repayment of debts 
Lave been passed before the Act came into force can 
have tbo benefit of a defence under the Act which 
they had no opportunity to urge before the decree 
was passed, we do not consider that the mere exis¬ 
tence of a parallel remedy in the case of final decree 
proceedings in a mortgage action can, if it does 
exist, bar judgment-debtors from taking advantage 
of a special remedy given under the statute. While 
therefore we express no opinion on the question 
whether such a plea is open in final decree proceed- 
c ings, when the preliminary decree is before the Act 
we are definitely of opinion that the failure to utilise 
such a procedure would not bar the use of the 
express procedure laid down in the Act. It follows 
therefore that the learned District Judge took a 
wrong view of his powers and failed to exercise juris¬ 
diction which ho had to stay the execution of this 
decree pending the filing of an application under 
S. 19. We are informed that though there is no sub- 
sisting stay from this Court, the execution of the 
decree has been prevented by collateral proceedings. 
We therefore allow this civil revision petition set 
aside the lower Court’s order and direct the execu¬ 
tion of tho decree to be stayed under S. 20 of the Act. 
The petitioner is entitled to tbe costs in tho civil 
revision petition. The appeal is dismissed, but tb(*o 
will bo no order as to costs therein. 

j C.R.K./K.3. Order accordingly . 

A. I. R. (29) 1942 Madras 419 (1) 

Wadsworth j. 

Sri Rajah Vyrichcrla Narayana Gaja- 
pati Raju Bahadur — Petitioner 

v. 

Malta Ramunaidu — Respondent. 

Civil Revn. Pctn. No. 77G of 1910, Decided on 
30th January 1942, to revise order of Dist. Munsif, 
Vizagapatam, D/- 7th November 1939. 

(a) Madras Estates Land Act (1 of 1908), 
S. 61 — Scope —Kattubadi — Arrears of — Rules 
of Interest Act apply, not S. 61, Estates Land 
Act. 

The Madras Estates Land Act, S. G1 imposes a 
statutory liability for interest on arrears, but there 
is no euch statutory provision with reference to 


kattubadi and the ordinary rules of the Interest 
Act would apply. If the tenant wishes to non-suit 
the landlord on the ground of hi3 failure to pay 
interest for the arrears of kattubadi, he must let in 
evidence that there was such demand as would 
have made interest payable. Where a receipt has 
been given for tbe amount paid as for the kattubadi 
with no indication that there was any deficiency, 
it haa not been established that the deposit was 
deficient. [P 419 C 2] 

(b) Madras Agriculturists Relief Act (4 of 
1938) — Rent. 

When interest is due that interest must bo in¬ 
cluded in the rent for the purpose of Act 4 of 1938. 

[P 419 C 2] 

K. Umamaheswaran — for Petitioner. 


B. V . Ramanarasu — for Respondent. 

ORDER. — This revision petition arises out 
of an application to scale down a decree for rent 
under Madras Act 4 of 1938. The tenant paid tho 
kattubadi for Faslis 1347 and 1346 within the time 
stipulated under S. 15. He did not pay anything by 
way of interest on kuttubadi. Tbe landholder con- 
tended in the Court below that tho deposit was bad 
because nothing was deposited by way of interest 
for these faslis. The lower Court held that this was 
immaterial, a decision which cannot be supported 
as a proposition of law. Rut I find in tbe record no 
materials upon which it could be held that interest 
was in fact due on tho arrears of kattubadi for those 
faslis. Nodoubt, in respect of rent under tho Estates 
Land Act, Sec. 61 of that Act imposes a statutory 
liability for interest on arrears, but there is no 
such statutory provision with reference to kattubadi 
and tbe ordinary rules of the Interest Act would 
apply. If tbe plaintiff wished to non-suit the appli¬ 
cant on tho ground of his failure to pay interest for 
the arrears of those faslis, ho should have let in 
evidence that there was such demand a 9 would have 
made interest payable. In fact, a receipt was given 
for tho amount paid as for the kattubadi of these 
two faslis with no indication that there was any 
deficiency. In such circumstances I arn of opinion 
that it has not been established that the deposit for 
either of these two faslis was deficient, though I do 
not subscribo to the view of tho learned District 
Munsif that when interest is due, that interest will 
not be included in tbe rent for tho purpose of Act 
4 of 1938. In the result therefore tbo civil revision* 
petition is dismissed with costs. 


/ 


■J 


C.R.K /R.K. Revision dismissed. 

- h 

A. I. R. (29) 1942 Madras 419 (2) 

Venkataramana Rao J. 

Muniappa Mudaliar alias Muniswami 
Mudaliar — Appellant 


v. 

Kuppuswayni Mudaliar — Respondent. 
Second Appeal No. 781 of 1910, Decided on 16th 
July 1941, against decree of Dist. Court, Chintrle 
put, 1)/- 23rd March 1939. 6 


(a) Hindu law — Maintenance — Illegitimate 
son — Father not possessing any joint family 
property. 7 


A person, who is not possessed of any joint family 
property is not under any obligation under the 
Hmdu law to maintain Lis adult illegitimate son : 
11 Mad. 91, Bel. on. [p 490 Cl] 
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a (fc) Costs — Appellant though successful not 
given costs. 

An appellant though he succeeded in the appeal 
need not be given costs if his conduct has been 
very reprehensible. [P 420 C 1] 

M. Chelva Ayyangar — for Appellant. 

M. Natcsa Ayyar and V. Pa?naswar?ii Iyer — 

for Respondent. 

JUDGMENT. — The only question for decision 
in this second appeal is whether a person, who is 
not possessed of any joint family property is under 
any obligation under the Hindu law to maintain his 
adult illegitimate son. Both the lower Courts seem 
to have assumed that the father is bound to main¬ 
tain his illegitimate son during his own lifetime. It 
seems to me that this assumption is wrong. It is a 
well settled principle of Hindu law that where the 
b father is not possessed of any joint family property, 
he is under no personal obligation to maintain his 
legitimate son and the latter lias no claim over the 
separate property of his father : vide 11 Mad. 91.1 
An illegitimate son cannot claim higher rights than 
the legitimate son and the same principle ought to 
apply to him. Mr. M, Natesa Iyer who appears for 
Mr. V. Ramaswami Iyer has not been able to cite 
any authority in support of the view taken by the 
lower Court. It seems to mo therefore that the 
decree of the lower Court awarding maintenance to 
the respondent must be set aside. There is no doubt 
that the respondent is the illegitimate son, and the 
conduct of the appellant is very reprehensible. After 
living for 30 years with the mother of the respon¬ 
dent and his sisters, he has turned them adrift. 
This is not a case in which though the appellant has 
c succeeded, I should give him any costs; in fact in the 
lower Courts it does not appear to have been seri¬ 
ously contested that the respondent was not entitled 
to any maintenance. In these circumstances I direct 
each party to bear his own costs in this Court and 
'in tho lower appellate Court. The order as to costs 
made by the first Court will stand. Leave to appeal 
is refused. 

C.R.K./K.S. Appeal allowed. 

1. (*88 ) 11 Mad. 91, Ammakannu v. Appu. 

Hindu law — 

(a) (MO) Mulla, Pago 593 Pt. (b). 

( 38) Gour, Page 320 Pt. (11). 

C. P. C. _ 

(b) (’loj Chitaley, S. 35, Note 5 Pt. 7 ; Note 7 
Pt. 18. 

(’41) Mulla, Page 149 Pts. (r) and (s). 
d - 

A. I. R. (29) 1942 Madras 420 

IIorwill J. 

In re Muthusami Goundan and others 

Appellants. 

Criminal Appeal No. 443 of 1941, Decided on 7th 
November 1941, against order of Add). Sess. Judge, 
Coimbatore Division, in C. C. No. G1 of 1941. 

(a) Penal Code (1860), Ss. 149 and 326—Un¬ 
lawful assembly — Common object to cause 
grievous hurt—Which accused caused specific 
injuries not known — All accused can be held 
guilty under S. 326 by virtue of S. 149. 

Even though it is not known which of the accus¬ 
ed constituting an unlawful assembly with the 
common object to cause grievous hurt caused the 
specific injuries, they can all bo found guilty under 
S. 32G by virtue of the provisions of S. 149. 

[P 421 C 1,2] 


(b) Penal Code (1860), Ss. 148 and 149-Per¬ 
son cannot be convicted under S. 148 unless he * 

actually has dangerous weapon in his bands _ 

He cannot be held constructively guilty under 
S. 148 by reason of S. 149 unless that condition 
is satisfied. 

A person cannot be found guilty under S. 148 un¬ 
less be actually has a dangerous weapon in his 
hands. Hence unless that condition is satisfied, be 
cannot be held constructively guilty under S. 148 by 
reason of S. 149. ‘ [P 421 c 2 ] 

hugent Grant and N. Somasutidaram _ 

for Appellants. 

Public Prosecutor — for the Crown. 

JUDGMENT. —The appellants and three others 
were charged by the Additional Sessions Judge of 
Coimbatore of the offences punishable under Ss. 148, 
302 302 read with S. 149, and S. 324, Penal Code. / 
He found accused 1, 2 and 5 guilty under Sec. 148 
and sentenced them to three years' rigorous impri¬ 
sonment each. He found accused 6 and 8 guilty 
under S. 148, Penal Code, read with S. 149, Penal 
Code, and sentenced them to one year's rigorous 
imprisonment each. He found accused 1, 2 and 5 
guilty under Sec. 326, Penal Code, and sentenced 
them to five years rigorous imprisonment each. He 
also found accused 6 and 8 guilty under Sec. 326, 
Penal Code, read with S. 149, Penal Code, and sen¬ 
tenced them to two years' rigorous imprisonment 
each. The prosecution story is that the deceased and 
P. W. 2 were returning to their village after they 
had been to Pollachi Shandy to buy a buffalo. They 
reached a certain rock at about 8-30 p. m., when 
the eight accused suddenly attacked them. The 
deceased received such serious injuries that be fell n 
down and was never able to get up again. P. W. 2 
ran home and returned in the morning and was sent 
with the deceased to hospital. He had six abrasions. 

The deceased gave three statements, one (Ex. G) to 
his brotber-in-law, P. W. 7, who after attending on 
the deceased, went at 1-45 A. M. and gave a com¬ 
plaint to the Village Magistrate. The Village Magis¬ 
trate thereupon framed a report and sent it to tho 
police station at Kinathukndavu. The Head Consta¬ 
ble came from tbo station to the scene of offence 
and found tbo deceased and P. W. 2 lying there. 

He recorded a dying declaration, Ex. H at 9 A. M. 

As the matter was urgent he did not examine 
P. W. 2, but sent him with the deceased to the hos- 
pftal at the same time. There, at 1-55 P. M., a 
third dying declaration (Ex. B) was recorded by tbo 
Sub-Magistrate. 

There are considerable differences between Ex. G ^ 
on the one hand and Exs. H and B on the other, 
and Ex. B shows a development as compared with 
Ex. H. The learned Sessions Judge camo to the 
conclusion that Exs. H and B were not trustworthy 
because the deceased was probably influenced by 
Marappa Goundan. Tho learned Sessions Judge also 
camo to tbo conclusion that it was doubtful whe¬ 
ther P. Ws. 2 and 3 were present. He, however, 
thought that as Ex. G was made by tho deceased 
before be could bo influenced by any person, it must 
bo true; and ho based bis conviction of the appel¬ 
lants almost entirely on Ex. G. He thought that 
such elements of Exs. n and B as agreed with 
Ex. G could be said to corroborate the first state¬ 
ment. I find no reason for disagreeing with the 
learned Sessions Judge in his appreciation of the 
value of the evidence of P• ^ • 3« He might have 
l>oon present ; but there are many reasons for sus¬ 
pecting that he was not. It was unsafe, as the learn¬ 
ed Sessions Judge said, to place any reliance at all 
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a on bis evidence, 1 -do not, however, find any rea¬ 
son for doubting that P. W. 2 was present. It is 
true that the earliest statement, Ex. G, makes no 
reference to his presence; but that is easily accoun¬ 
ted for by the fact that Ex. G is a statement given 
by P. W. 7 in which he merely says that as his 
brother was returning from Follachi Shandy he was 
attacked by certain accused, who indicted certain 
injuries. He did not attempt to set out in any detail 
the circumstances under which the deceased was 
attacked, if indeed the deceased told him of them. 
P. \V. 2, however, sustained six injuries which, al¬ 
though trifling, were approximately of the same age 
as the injuries to the deceased. There was there¬ 
fore no reason at all to doubt his evidence that he 
was with the deceased when he was set upon by a 
number of persons and beaten. I cannot pluce quite 
the same reliance on Ex. G as the learned Sessions 
1 Judge did. The leurned Public Prosecutor argues 
that the difference between Ex. G on the one hand 
and Exs. H and B on the other can be accounted 
for by the endeavour of Marrappa Goundnn and 
those who were assisting the deceased to make a 
case against accused 1. I do not think, however, 
that this entirely accounts for the difference in the 
two stories. It would explain the prominent part 
given to accused 1 in Exs. II and B; because this 
attack arose out of ill-feeling between the accused 
and the deceased arising out of the intimacy that 
had sprung up between accused 1 and the wife of 
the deceased. It does not, however, account for the 
very important discrepancy with regards to the 
specific acts attributed to the various accused. There 
is u distinct variation between Ex. G on the one 
hand and Exs. II and B on the other with regard 
c to the causing of almost all the principal injuries. 
It has also to be remembered that Ex. G was not a 
direct record of what the deceased said, but of what 
P. W. 7 said more than five hours after the offence 
was committed. It is therefore quite probable that 
P. \V. 7 had forgotten a great deul of what the de¬ 
ceased had aaid and it is even possible that he some¬ 
what embellished the story. 

In view of the discrepancy as to the overt acts 
committed by the various accused, it would he un¬ 
safe to convict accused 1, 2 and 5 under S. 326 on 
the second charge. Their conviction on that charge 
has therefore to be set aside. The learned counsel 
lor the appellants has laid emphasis on the opinion 
expressed by the learned Sessions Judge that Mar- 
appa Goundnn played a big part in presenting the 
prosecution case. Moreover, accused 1 was the prin¬ 
cipal enemy of the deceased; and so it is possible 
(l that P. \\ . 2 and P. \V. 7 might have said that he 
was present even though he was not. If we view the 
evidence of P. W. 2 and the dying declarations with 
the caution that seems necessary, the benefit of the 
doubt must be given to accused 1; for there was a 
very strong motive for introducing his name. If 
P. \\. 2 s evidence were in accord with Ex. G, 

I should consider the case against even this accused 
very trong; for Ex. G attributes a very minor part 
to him; but P. W. 2 supports the case given by the 
deceased in Exs. B and II. However, alter making 
every allowance for embellishment, we can feel 
quite sure that at least five person?, including ac¬ 
cused 2, 5, G and 8, attacked the deceased while ho 
was returning home from tho Pollachi Shandy with 
P. W. 2 and that some of them inflicted serious in¬ 
juries in pursuance of tiie common object of the 
assembly, which must have been to cause grievous 
hurt, if nothing more serious. Nobody seems to have 
had any motive for falsely implicating these four 
accused. Even though we do not know which ac¬ 


cused caused the specific injuries, they can all bel ^ 
found guilty under S. 320, Penal Code, by virtue of' 
the provisions of S. 149, Penal Code. 

Accused G and 8 have been convicted underS.32G 
read with S. 149, Penal Code, and sentenced to two 
years' rigorous imprisonment. As I am finding ac¬ 
cused 2 and 5 guilty under the same section, it 
seems proper to award to them the same sentence 
of two years rigorous imprisonment. The conviction 
of uccused G and 8 under S. 148, Penal Code, read 
with S. 149, Penal Code, is probably improper. A 
plain reading of S. 148, Penal Code, seems to indi¬ 
cate that a person cannot be found guilty under 
S. 148, Penal Code, unless he actually has a danger¬ 
ous weapon in his hands. 1 would, therefore, find 
them guilty under S. 117, Penal Code, instead of 
S. 148, Penal Code, and reduce the sentence to nine 
months rigorous imprisonment. As we cannot be 
certain that accused 1, 2 and 5 were guilty of the / 
overt acts attributed to them in Ex.G, their convic¬ 
tion under S. 148 on the first charge will be set 
aside and accused 2 and 5 will be convicted under 
S. 147, Penal Code. They will be sentenced to nine 
months' rigorous imprisonment each. In the result, 
accused 1 is acquitted. The other appellants will 
have their conviction under S. 148, Penal Code, set. 
aside and they will ho convicted under S. 147, Penal 
Code, and sentenced to nine months* rigorous impri¬ 
sonment each. The convictions and sentences of ac¬ 
cused G and 8 on the third charge will he affirmed. 
Accused 1, 2 and 5 will be acquitted of the second 
charge and accused 2 and 5 found guilty of the same 
olTence by virtue of S. 149, Penal Code, and sen¬ 
tenced to two years* rigorous imprisonment each. 

All the sentences will run concurrently. 

C.R.K./G.N. Order accordinglji. <J 

Penal Code — 

(a) (*3G) Gour, Page 519, X. 1418. 

f3G) Ratanlal, Page 331,Noto“In prosecution. . , 
‘that assembly*.’* 

(b) (*3G) Gour, Page 515 Pt. 1. 

l’3G) Ratanlal, Page 348 Pt. 1. 
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Leach C. J. andKoppuswami Ayyar J. 

.V. C. A. R. C. S. Chockalinga Thevar 
Firm represented by one of partners, 
M. C. Choc kali nya Thevar—Appellant 

v. 

A. A. Sankarappa Naikar and another 
— Iiespondents. 

Appeal Xo. 192 of 1939, Decided on 9th Decem¬ 
ber 1941, against decree of Sub-Judge, Madura, in 
O. S. No. 75 of 1938. 

Res judicata — Final judgment in another 
case on same point pronounced pending appeal 
operates as res judicata. 

The rule of res judicata applies equally to appeals 
and miscellaneous proceedings as it does to original 
suits and therefore where during the pendency of 
an appeal a final judgment on the same issue is 
pronounced by a competent Court of jurisdiction in 
another case it operates as res judicata : 29 Mad. 
333 (F.B.), Expl.; Case law referred, (p 422 C 1] 

Advocate General and T. S. Vaidhyanalha h t cr 
— for Appellant. 

T. V. Itamiah, It. Rajah Ayyar and .V. Siva- 
sivami — for Respondents. 
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a LEACH C. J. — The appellants are a firm of 
merchants dealing in raw cotton at TirumaDgalam 
and Virudhanagar. They filed the suit out of which 
this appeal arises in the Court of the Subordinate 
Judge of Madura to recover from the respondents 
the sum of Rs. 24,264-12-10, which they claimed to 
be the balance of the price of goods sold and deli¬ 
vered to the respondents. Their case was that the 
respondents bad in partnership entered into the 
contracts with the appellants. The respondents 
denied that they were partners and averred that 
the appellants and their other creditors had agreed 
to a composition of twelve annas in the rupee, 
which precluded the appellants from recovering 
more. Tho Subordinate Judge held that the res¬ 
pondents had entered'into the contract in partner¬ 
ship, but he found for them on the question relating 
to the composition. Consequently, he granted the 
b appellants a decree for Rs. 16,248-14-8, being three- 
fourths of Rs. 21,685-3-7 which he held to be the 
balance of the purchase consideration. The appel¬ 
lants have appealed against the finding that there 
was a completed agreement for a composition. The 
respondents have filed a memorandum of cross- 
objections with regard to the finding of tho Sub¬ 
ordinate Judge that they entered into the contracts 
in partnership. 

When the appeal was called, learned counsel for 
tho respondents reported that they were no longer 
instructed. The reason for the withdrawal of their 
instructions is not far to seek. The question whe¬ 
ther there was a completed agreement for a com¬ 
position was raised and decided in another suit in 
tho same Court, (0. S. No 23 of 1929). That suit 
was filed by respondent 2 in the present appeal. It 
c was tried by a different Subordinate Judge, who 
held that the proposed agreement for a composition 
was not completed and this decision has not been 
challenged on appeal. The parties to the present 
appeal were all parties to 0. S. No. 23 of 1929. In 
these circumstances tho learned Advocate-General 
for tho appellants contends that the decision in 
O. S. No. 23 of 1929 brings into operation in this 
appeal tho doctrine of res judicata. We consider 
that the contention is well founded. In 11 All. 148,* 
a Full Bench of tho Allahabad High Court held 
that tho rule of res judicata applies equally to ap¬ 
peals and miscellaneous proceedings as it does to 
original suits and that where after the commence¬ 
ment of the trial of an issue a final judgment on 
the same issue is pronounced by a competent Court 
of jurisdiction in another caso it operates as res 
judicata. There are two single Judge decisions of 
this Court to the same effect, 59 Mad. 777 3 and 
1937 M. W. N. 299. 3 In the former of theso two 
cases, Vnradacbariar J. held that there was nothing 
in the observations of the Full Bench in 29 Mad. 
333* to exclude from the operation of the rule of 
res judicata judgments coming into existence during 
the pendency of proceedings by way of appeal or 
revision if such judgments are allowed to become 
final. In the second of the two cases, Venkata- 
ramana Rno J. quoted with approval II All. 148 1 
and 59 Mod. 777.2 

(*89) 11 All. 148: 1689 A. \V. N. 42 (F. II.), Bal- 
Kislmn v. Kislmn Lai. 

2. (*3G) 23 A. 1. It. 193G Mad. 190: 1G1 I. C. 219: 

• r *9 Mad. 777: 70 M. I,. J. 223, Ranguclmriar v. 
Rangnswjuni Iyengar. 

3. (’87) 24 A. I. It. 1937 Mad. 544: 172 I. C. 2G8: 
1937 M. W. N. 299, Krishimn Nair v. Kambi. 

4. COG) 29 Mad. 333: 16 M. I,. J. G3 (F. !}.), Pun- 
chanan.la Volan v. Vaithinatlia Saatrinl. 


A. I. R. 

We agree that there is nothing in the judgment 
in 29 Mad. 333* which prevents the Court holding 0 
that the doctrine of res judicata does apply in such 
a case as is now before the Court. In 29 Mad. 333* 
there were cross suits between the 6ame parties on 
the same facts. The suits were tried together and 
were dealt with in one judgment, although separate 
decrees were drawn up. An appeal was filed, but 
only against one of the decrees. The question was 
whether the fact that no appeal had been filed in 
the other suit brought into operation S. 13, Civil 
P. C. of 1882, which corresponds to S. 11 of the 
present Code. The Full Bench held that the doc- 
trine of res judicata had no application when the 
object of the appeal, in substance if not in form, 
was to get rid of the decision which was pleaded in 
bar. In the present case the respondents have al¬ 
lowed the later decision to govern the position be¬ 
tween themselves and the appellants and the later / 
decision being final it must be applied here. Expla¬ 
nation 1 to S. 11 of the Code states that the expres¬ 
sion "former 6uit” shall denote a 6uit which bos 
been decided prior to the suit in question whether 
or not it was instituted prior thereto. The appel¬ 
lants are entitled to have the decree under appeal 
amended without any further investigation of the 
facts. They accept the finding that tho balance 
outstanding is Rs. 21,685-3-7 and consequently 
thero will be a decreo for this amount with interest 
at six per cent, from 14th November 1938 to this 
date and thereafter interest on the decretal amount 
at the Court rate. The appellants’ claim in the 
lower Court was valued at Rs. 24,264-12-10, but as 
they did not succeed to the full extent they will re¬ 
ceive and pay proportionate costs there. In this 
Court they nre entitled to costs on the dillerence g 
between Rs. 21,685-3-7, tho amount now decreed 
and Rs. 16,248-14-8 the amount decreed in the trial 
Court. The memorandum of objections will be dis¬ 
missed with costs. 

C.R.K./K.S. Order accordingly. 

C.p.c._ 

(’40) Chitaloy, S. 11, N. 21 rt. 1. 

(*41) Mulla, Pago 38 I’t. (a). 
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King J. 

Pasuviarlhi V enkateswara Itao, minor 
by next friend and grand father, 
Vcnkataratnam — Appellant 

v. 

Pasumarthi Vcnkalanarayana — 

Respondent. 

Second Appeal No. 1223 and Civil Rovn. I’etn. 
No. 816 of 1938, Decided on 5th September 1941, 
against decree of District Court, West Godawari at 
Ellorc, in Application No. 225 of 1937. 

• Hindu law _ Partition — Suit for partition 
on behalf of two minors by their maternal 
grandfather for their share held did not consti¬ 
tute separation from each other. 

Tho joint filing of a plaint by two plainti/Is can- 
not automatically and invariably bring abou e ) r 
separation inter se. The question depends upon their 
wishes or intentions. When one coparcener sepa¬ 
rates from tho others, there is no presumption that 
the latter remain united nor is there a presumption 
that thoy are separated: 39 Cal. 725 (P. C.) and ( 25) 
12 A. I. It. 1925 P. C. 49, Rcl. on. [P 423 C 1] 


Venkateswara Rao V. Venkatanarayana 
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a The decision whether the other members remain 
joint or become divided must therefore depend upon 
their own actions. [P 423 C 1] 

Where a suit for partition on behalf of two 
minors was brought by their maternal grandfather 
for their share : 

Held that the two plaintiffs speaking through 
their next friend did not intend to separate from 
each other : ('30) 17 A. I. R. 1930 Mad. 326, Dts- 
ting. [P 423 C 2] 

P. F. Vallabhacharyulu — for Appellant. 

T. Satyanarayana — for Respondent. 

JUDGMENT_This appeal arises out of a suit 

for partition, 0. S. No. 73 of 1934, filed on behalf 
of two minor plaintiffs who were brothers by their 
maternal grandfather. The father of the plaintiffs 
i 3 defendant 4. When the suit was filed a step- 
' brother of the plaintiffs was in the womb. After his 
birth he was impleaded'as defendant 11 but died 
before the preliminary decree was parsed. It is com¬ 
mon ground that the sharo of defendant 4 and his 
eons in tho family property is J. In its preliminary 
decree, tho first Court declared that tho plaintiffs 
were entitled to £ of this £, and that defendant 4 
was entitled to the other half, £ in his own right, 
and £ by inheritance from his son defendant 11. 
Plaintiffs appealed. While the appeal was pending 
plaintiff 1 died. It was held by tho appellato Court 
that his share fell to his father defendant 4, so that 
in tho appellate decree plaintiff 2 is declared entitled 
to £ of £ and defendent 4 entitled to the remaining 
3 of that £. Against that decree, plaintiff 2 has pre¬ 
ferred this second appeal. In the appeal memoran¬ 
dum ho contends (i) that defendant 11 was never 
C entitled to any share, and (ii)that plaintiff l’s share 
has passed not to defendant 4 but to himself. At tho 
hearing of the appeal, the first of these contentions 
was not seriously pressed. I proceed accordingly to 
consider the second. The decision of this question 
depends upon whether the action of the two plain¬ 
tiffs in filing the suit has brought about their sepa¬ 
ration from each other. If it has, defendant 4 
certainly succeeds to plaintiff l’s share; if it has not, 
plaintiff l’s sharo falls to plaintiff 2 by survivorship. 
It i3 clear from the authorities that the joint filing 
of a plaint by two plaintiffs cannot automatically 
and invariably bring about their separation inter se. 
Tho question depends upon their wishes or inten¬ 
tions. When one coparcener separates from the 
others, there is no presumption that the latter re¬ 
main united : see 30 Cal. 725.1 On the other hand, 
there is equally no presumption that they aro sepa¬ 
rated. As is laid down in 48 M. L. J. 832 (also a 
decision of the Privy Council): “A member of a joint 
family can separato himself from the other mem¬ 
bers .and tho remaining coparceners without 

any special agreement amongst themselves may con¬ 
tinue to be coparceners . . . ." The decision whether 
the other members remain joint or become divided 
must therefore depend upon their own actions. 

What arc the actions of the plaintiffs in the pre¬ 
sent case ? Of course, they do nothing of their own 
initiative. Their grandfather acts for them. Did ho 
intend that his grandsons should divide from each 
other, or divide only from the othor members of the 
family. Tho only evidence comes from the plaint 
itself. It is argued for defendant 1 that inasmuch as 

1. (’03) 30 Cal. 725 : 30 I.A. 130 : 7 C.W. N. 012 : 
8 Sur. 470 (P. C.), Ralabux v. Rukmabai. 

2. ('25) 12 A.I.U. 1925 P. C. 49 : 87 I. C. 333 : 52 
I. A. 83 : 48 M. L. J. 83 : 48 Mad. 251 (P. C.), 

l’alani Animal v. Muthu Yenkatachala Momagar. 


the plaint does not state specifically that the plain- ^ 
tiffs are to remain joint it must be presumed that 
they wished to be divided inter se. I do not see why 
I should presume so improbable an intention. What 
conceivable reason could there be in ordinary cir¬ 
cumstances for two boys of 11 and 9 to divide from 
each other ? A reading of the plaint can leave no 
doubt in anyone's mind that the two brothers are, 
so to speak, treated as a unit, and what is asked for 
is their “share" in the singular. Nor does the ori¬ 
ginal preliminary decree purport to give them any 
separate shares. It seeni3 to me perfectly clear that 
the two plaintiffs, speaking through their next friend 
did not intend to separate from each other. 

I need only refer briefly in conclusion to 52 Mad. 
856, 1 2 3 upon which the lower appellate Court relies. 
That was a case in which two brothers, of whom 
one was a major, and the other a minor, represented 
by the first as his next friend, filed a suit for parti- / 
tion. It was held in that case that upon the death 
of plaintiff 2 his share did not devolve upon plain¬ 
tiff 1. The reason for that decision, however, wo3 
that during the interval between the filing of tho 
plaint and tho decision of the Court to allow parti¬ 
tion ns desirable in the interests of the minor plain¬ 
tiff, the major plaintiff was already divided, and tho 
minor plaintiff was not. It was therefore impossible 
for the major plaintiff to contend during that inter¬ 
val that he and his brother were still undivided. 
Whatever may he said of that reasoning, and it 
seems to me, with the very greatest respect, open to 
some question, it cannot possibly in rny opinion be 
applied to the facts of tho present case where both 
plaintiffs were minors. In the result I must allow 
this appeal in part, by enlarging plaintiff 2*s share 
to h reducing the share of defendant 4 to 

tho other half. Each party to bear his own costs. J 
(Leave refused). 

C.R.K./K.S, Appeal partly alloiced. 

3. ('30) 17 A. I. R. 19.30 Mad. 326 : 121 I. C. 837 : 

52 Mad. 856 : 57 M.L.J. 720, Rama Rao v. Elanu- 
mantba Rao. 

Hindu law — 

(’40) Mulla, Pago 397 Pt. (o); Page 102 Pts. (1) vfc 
(m); Page 404 Pt. (r). 

('38) Gour, Page 433 Pts. 5 ct 6; Page 59 4 Pt. 6; 
Page 616 Pts. 2 & 3; Pago 661, Pt. 1. 
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King and IIappf.ll JJ. 

Ratchu Mallikarjanarao — Appellant k 

v. 

Official Receiver, Kistna at Masuli. 
patam and another — Respondents. 

Appeal No. 51 of 19 40, Decided on 17th Decem¬ 
ber 1941, against order of District Court, Kistna, 

D/- 8th August 1939. 

(a) Provincial Insolvency Act (1920), S. 4 _ 

Ofiicial Receiver cannot use S. 4 to re-agitate 
questions finally decided against him. 

When an Official Receiver has allowed an order 
to be passed against him ex parte and has applied 
unsuccessfully to have that order set aside or ro- 
viewed, and fails to avail himself of his remedy by 
way of appeal or revision, ho should not be permit¬ 
ted to make use of the provision of S. 4 to re-agitate 
a question which has been finally decided against 
him. Of course, the language of S. 4 is very wide 
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A. I. R. 


a comprehensive. But it is not comprehensive 
enough to cover the case of a dispute between the 
Official Receiver as representing the insolvent’s 
estate and a person who has no real connexion 
whatever with the insolvency, when the subject- 
matter of that dispute is an order passed by an 
ordinary civil Court, where the jurisdiction of that 
Court cannot be questioned : (’40) 27 A. I. R. 1940 
Mad. 733, Rcl. on; (’39) 26 A. I. R. 1939 Mad. 896, 
D*shng. [p 424 c 1 , 2 ] 

(b) Civil P. C. (1908), O. 21, R.93 —Interest. 

The wording of R.93 is perfectly explicit. It gives 
the executing Court full discretion to order interest 
or refrain from doing so as it pleases. [P 424 C 1,2] 

P. Satyanarai/ana Rao — for Appellant. 

V. Govitidarajachari — for Respondents. 

1 KING J. — The appellant was the purchaser in 
December 1935 of certain properties sold in execu¬ 
tion of a decree in O. S. No. 79 of 1932. At that 
time, the judgment-debtor had been adjudicated an 
insolvent and the sale was held in spite of a protest 
by the Official Receiver against it. The purchuso 
price and poundage were deposited in accordance 
with rules by the appellant at the conclusion of the 
sale. In 1936, upon an application by the Official 
Receiver, the sale was set aside, and this order was 
confirmed on appeal by the High Court. Accordingly 
in 1938 the appellant whose title to the property 
purchased had now gone, applied for the refund of 
the poundage nnd for the award of interest upon the 
purchase money for the period during which it was 
in deposit. Notice of this application was given to 
the Official Receiver in February 1938. But the Offi¬ 
cial Receiver, for reasons which it is not necessary 
c now to investigate remained ex parte; and in July 
1938 the executing Court passed an order in favour 
of tho appellant that the poundage should bo refun¬ 
ded and that interest on the purchase money depo¬ 
sited should be paid at the rate of six per cent 
When this order was passed against him, tho Offi¬ 
cial Receiver applied to the executing Court itself to 
have it reviewed or set aside. But the executing 
Court refused to accede to either of these requests! 
Thereupon tho Official Receiver applied to tho J)is- 
trict Court under S. 4, Provincial Insolvency Act 
for a declaration that the order of the executing 
Court was not binding upon him in respect of tho 
question of interest. The District Judge passed an 
order upon this application in favour of tho Official 
Receiver holding that the executing Court had no 
power to grant interest in tho circumstances, and 
d that even if it had the power, there were no circum¬ 
stances which could justify imposing any liability to 
pay interest upon the Official Receiver or the insol¬ 
vent’s estate. Against this order of tho learned 
District Judge, the purchaser lms filed the present 
appeal. 

Two points have been taken in tho appeal. The 
first is that tho District Judge had no jurisdiction 
U> pass any order under S. 4. and the second is that 
the orders which be has passed are incorrect os ho 
has overlooked tho provisions of O. 21, It. 93, which 
gave the executing Court full discretion to order 
[interest or refrain from doing so, as it pleases. Wo 
:aro inclined to agree with both these arguments. It 
jSeems to us, contrary to all judicial principle, that 
Iwhen an Official Receiver has nllowcd an order to 
be passed against him ex parte and has applied un¬ 
successfully to have that order set aside or reviewed, 
and (nils to avail himself of his remedy by way of 
.appeal or revision he should be permitted to make 
lusoof the provision of S. 4, Provincial Insolvencv 


Act to re-agitate a question which has been finallv . 
decided against him. Of course, the language of SetU 0 
tion 4 js very wide and comprehensive. But we do! 
not think that it is comprehensive enough to cover' 
the case of a dispute between the Official Receiver as 
representing the insolvent’s estate and a person who 
has no real connexion whatever with the insolvencv 
like the present appellant when the subject-matter 
of that dispute is an order passed by an ordinary 
civ,l Court under 0. 21, R. 93, where the jurisdic 
tion of that Court cannot be questioned. We have 

v? “ J ud 6 ment reported in A.I.R. 1940 

Mad ,33,1 by Somayya J., in which tho identical 
question now before us has been considered. The 
earned Judge has pointed out that in a matter of 
this kind the Official Receiver is in precisely tho 
same position as an ordinary suitor and that ho 
would be prevented in those circumstances from 
filing a fresh suit to re-agitate the question which / 
had been decided in execution. If he is prohibited 
from filing a suit, ho is equally prohibited from 
making any application under S. 4 , Provincial In¬ 
solvency Act. Learned counsel who has appeared for 
the Official Receiver, has not seriouslv attempted to 
challenge tho reasoning of our learned brother in 
this case and with respect we adopt that reasoning. 

Y e nave indeed been referred by learned counsel for 
the Official Receiver to another caso reported in 
(1939) 1 M. L. J. 203, 2 in which an order in favour 
01 certain appellants at a court auction has been 
set aside at the instance of tho Official Receiver 
under S. 4, Provincial Insolvency Act. But to that 
order the Official Receiver was not himself a party, 
and therefore, that case can easily be distinguished 
from the case now before us. Following the decision 
fo which wo have referred, viz., A. I. R. 1940 Mad. 

/ 33, wo hold that in the circumstances of this case 
the learned Judgo had no jurisdiction to interfereat 
the instance of the Official Receiver under S. 4 with 
the order passed by tho executing Court. 

On the question of tho discretion of tho executing 
Court to order payment of interest, no argument is 
possible in favour of tho respondent, unless it bo 
argued that the appellate Court can interfere with 
the exercise of that discretion. The wording of 
Rule 93 is perfectly explicit. Tho learned District! 
Judge was wrong therefore in saying that the exe¬ 
cuting Court had no power to order payment of 
interest. On the question whether tho executing 
Court made a wise use of its discretion or not, wo 
of course, need now say nothing, because we have 
already held that tho learned District Judge had 
no jurisdiction to entertain tho application under 
S. 1 in tho circumstances of the case. Tho result is 
that this appeal must bo allowed nnd the order of 
the learned District Judge set aside nnd the appli¬ 
cation of tho Official Receiver under S. 1 dismissed 
with costs of this appeal payable out of the insol¬ 
vent’s estate. 


h 


CR.K/K.S. 


Appeal allowed. 


1. (’40) 27 A. I. R. 1910 Mad. 733 : 193 I. C. 138, 
Arunncbnlnm v. Official Receiver, Coimbatore. 

2. (’39) 26 A.I.R, 1939 Mad. 89G : (1939) 1 M.L.J. 
203, Seshayya v. Rangiah. 

C. p _ 

(b) (M0) Chitalev, O. 21, R. 93 X. 7 Ft. 1. 

(’ll) Mulla, Fage 90.5 Ft. (r). 
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King and IIai’pell JJ. 


Firm of Bliimaji Motiji at Champa- 
ijalli, Bombay — Appellant 

v. 

Official Beceicer, Bellary — Respondent. 

Appeal No. 219 of 1940, Decided on 18th Decem¬ 
ber 19 41, against order of Dist. Court, Dellary, D/- 
10th October 1939.. 


(a) Provincial Insolvency Act (1920), S.51 (3) 

— Construction — Expression “a person” in 
S. 51 (3) includes decree-holder purchaser. 

The language of S. 51 (3) is very wide. M A person” 
? in S. 51 (8) includes a decree-holder purchaser and 
a stranger purchaser. (I* *425 C 2] 

(b) Provincial Insolvency Act (1920), S. 51 
(3)—Execution proceedings — Intervention of 
judgment-debtor's insolvency cannot cancel 
proceedings. 

In view of the provisions of S. 51 (3), the inter¬ 
vention of the judgment-debtor’s insolvency in the 
course of the execution proceedings can never bring 
about a practical cancellation of the execution 
proceedings. (P 425 C 2] 

•(c) Provincial Insolvency Act (1920), S. 51 

— Benefit of execution refers to money—Decree- 
holder purchasing property in execution — 
Decree-holder must pay purchase money to 
Official Receiver and not property purchased : 
(’35) 22 A. I. R. 1935 Mud. 907 = 159 I. C. 244, 

C OVERRU LED. 


The only logical way of interpreting S. 51 is thai 
the benefit of the execution represents the bids made 
at a sale or the assets realised otherwise in th< 
course of execution. It refers in other words t< 
money. There is no scope under 8. 61 for the pass 
ing of un order directing a decree.holder to reston 
to an Official Receiver property which lie has pur 
chased at an execution sale. The decree-holder inns' 
pay the purchase money to the Official Receiver. Ii 
the practical working of a single section like S. 51 
the decree-holder cannot be permitted to decide 
whether he should pay to the Official Receiver tin 
money which he paid for the property or restore the 
property itself. The only disability under which the 
decree.holder purchaser lies is that be will not he 
entitled to the benefit of the execution, that is. In 
cf cannot set off the amount of the decree debt against 
the purchase price but he is bound to pay tin 
amount of the purchase money into Court just )ik< 
? tr , ,m * er P ,lrc baser : (’3b) 25 A.I.R. 193! 
Mad. JOG, hel. on; (’35) 22 A.I.R. l'J35 Mad. 907 = 151 
I.C. 244, 0 \ ERRVLED. (p 425 C 2; P 426 C i; 

V . S. Narasimhachar — for Appellant. 

A. Dhujanga Rao and D. It. Krishna Rao — 

for Respondent 

KING J —The subject-matter of this appeal is i 
cluini by the Official Receiver under S. 51, l’rovin 
cial Insolvency Act, for the payment to him of th. 
amount of the hid of the decree-holder in oxecutioi 
of his decree against the judgment debtor who wu 
adjudicated insolvent. The learned District Judgi 
of Dellary has passed an order calling upon tin 
decree-holder to pay him the amount of his bid les: 
the costs of the execution, and the decree-holdei 
now appeals. 

It is not seriously disputed at the hearing befort 


us that S. 51, Provincial Insolvency Act, must 
govern the decision of this appeal. Nor doe3 the 
appellant seriously dispute that on the question of 
the date of the insolvency of the judgment-debtor 
his rights must give way before those of the Official 
Receiver. What he does say, however, is that the 
benefit of the execution does not consist in the bid 
which be made but consists in his ownership of the 
property which ho purchased, and therefore he is 
prepared not to pay to the Official Receiver the 
amount which ho offered for the land but to restore 
the land itself to the Official Receiver. The learned 
District Judge holds that such a solution of the 
rights of the parties may be equitable but that there 
is no provision in the Act for currying it into effect. 
We were at first much attracted by the argument in 
favour of the appellant that if the land, which he 
has purchased, and for which he did not need 
actually to pay any money into Court as he was / 
permitted to set off the purchase against his claim 
iu execution, is restored to the Official Receiver, 
then the appellant derives no benefit from the 
execution und therefore the purpose of S. 51 has 
been fulfilled. On tho other hand, it appears upon 
further reflection that such a procedure would in 
effect nullify S. 51. What is the practical result of 
permitting the appellant tc convey the land which 
he purchased to the Official Receiver? It is this, 
that the whole execution proceedings are as if they 
were cancelled. The judgment creditor is in the 
same position as he was before the execution pro¬ 
ceedings began with the same claim against tho 
insolvent. The insolvent is in the same position 
with his debt still unsutisfied to the same extent. 
The Official Receiver is in the same position because 
it there bad not been this execution, he would have 
beeu entitled to take possession of the property ^ 
which had vested in him, and that is what it is now 
proposed by appellant that he should be allowed to 
do. All the parties therefore occupy precisely the 
same position as if there had been no execution at 
all. That being so, it would appear that the "effect 
of the insolvency on antecedent transactions," to 
quote from the heading in the Act just before S.51. 
would be that if the decree-holder purchases any 
property, the antecedent transaction is cancelled. 
That seems to us to he n matter which is simple 
enough to have been stated in simple language in 
the Act itself. There is,on the other hand,an indi- 
cation in S. 51 that the intervention of insolvency 
in circumstances like these can never bring about u 
practical cancellation of the execution proceedings 
because sub-s. (3) says that a person who in good 
faith purchases the property of a debtor under a a 
sale in execution shall in all cases acquire a good 
title to it against the receiver. The language of this 
section is very wide. "A person” will include n 
decree-holder purchaser and a stranger purchaser 
and, there is the expression “in all cases.” Wej 
think accordingly that the only logical way of inter-j 
preting S. 51 is in this way, that the benefit of the 
execution represents tho bids made at a sale or the 
assets realised otherwise in the course of execution. 

It refers in other words to money and S. 51 decides 
that money which is so reulised shall in certain 
circumstances be paid to the decree-holder, and ini 
certain other circumstances be paid to the Official! 
Receiver. There does not seem to us to be anyi 
scope under S. 51 for the passing of an order direct-! 
mg a decree-holder to restore to unofficial Receiver 
properly which be has purchased at an execution' 
sale. 

J his matter 1ms to he decided without very much 
assistance from the authorities. We have been re- 
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ferrea only to two cases. In A.I.R. 1935 Mad. 907,1 
Pandrang Row J. bad to deal with a case in which 
the point at issue was whether money should be 
paid by the decree-holder purchaser to the Official 
Receiver under S. 51. Pandrang Row J. decided 
that it should not be paid for two reasons, the first 
being that the execution sale itself was a nullity and 
therefore had to be set aside. The second reason, 
which we may say, with respect, was hardly neces¬ 
sary to be put forward in order to dispose of the 
case, was that when a Court has granted permission 
to a decree-holder to bid without actually depositing 
the money in Court, it is a breach of faith on the 
part of that Court to call upon the decree-holder 
later at the instance of tbe Official Receiver to pay 
money to the Official Receiver in cash. There is no 
attempt by Pandrang Row J. to analyse S. 51 and, 
with respect, although the situation may be an un- 
l fortunate one from the point of view of the decree- 
holder, wo do not think that the good faith of the 
Court is at all involved in an interpretation of S. 51, 
which interpretation it is obligatory upon us to 
attempt. The other decision is one of Venkata- 
ramana Rao J. in 1938 M. W. N. 841.2 There the 
learned Judge observes that having regard to the 
language of S. 51, subs. (3) no difference ought to 
be made between a decree-holder purchaser and a 
stranger purchaser. If tbe decree-holder has pur¬ 
chased property in good faith, the purchase by him 
should be upheld. The fact that ho had notice of 
the insolvency would not indicate an absence of good 
faith on his part. In that case, Venkataramana 
Rao J. upheld the claim of the decree-holder pur¬ 
chaser under S. 51 (3) to retain the property which 
he had purchased. We do not think it possible that 
in the practical working of a single section like 
S. 51 the decree-holder should bo permitted to 
decide whether he should pay to the Official Receiver 
the money which he paid for the property or res¬ 
tore the property itself. As Venkataramana Rao J. 
has said, the only disability under which the 
decree-holder purchaser lies is that he will not be 
entitled to the benefit of the execution, that is, he 
cannot set off the amount of the decree debt against 
the purchase price but he is bound to pay the amount 
of the purchase money into Court just like any other 
stranger purchaser. Wo with respect prefer to fol¬ 
low this second and later decision and in our opi¬ 
nion the learned District Judge's order is right. 
This appeal must fail and is dismissed with costs. 

C.B.K./G.N. Appeal dismissed. 


under S. 202 already passed by Magistrate , 
transferring case—Transferee Magistrate can- * 
not proceed under S. 202—Mere transfer is not 
sufficient to indicate whether stage has passed. 

Section 202 makes express provision for action 
under that section in cases transferred to a Magis¬ 
trate under S. 192 but if that stage has already been 
passed by the Magistrate who took cognizance of the 
case, then there cannot be any enquiry under S. 202. 
The question whether the transferee Magistrate has 

l Ur o S /T 1C i 10n ° r n0t to order an investigation under 
b. 202 depends upon whether the transferor Magis¬ 
trate had or had not passed beyond that stage when 
he transferred the case to the transferee Magistrate. 
The xnero fact that the Magistrate transferred the case 
is itself no indication of the stage which the Magis¬ 
trate taking cognizance had reached; because under 
Section 200 be can transfer the case even before the 
sworn statement is taken. [P 426 C 2; P 427 C 1] * 

K. S. Jayarama Iyer for V. Parthasarathy — 

„ w . for Petitioners. 

C. V . Dikshttalu —for Respondent. 

A. S. Sivakaminathan for Public Prosecutor _ 

for the Crown. 

ORDER.—The complainant in this case gave a 
complaint under Ss. 40G and 409, Penal Code, to the 
Joint Magistrate of Narasapur to the effect that ho 
had pledged jewels with certain Marwari bankers 
(the petitioners in this Court) and that when he 
redeemed the jewels they were found to weigh 35 
tolas as against 47 tolas entrusted. The Joint Magis¬ 
trate, after recording the sworn statement of the 
complainant under S. 200, Criminal P. C., came to 
the conclusion that the present petitioners were not 
bankers and that the offence disclosed by the com¬ 
plaint was one under S. 406, Penal Code, which is ® 
triable by a Second Class Magistrate and not ono 
punishable under S. 409, Penal Code, which is 
triable only by a First Class Magistrate. lie there¬ 
fore exercised his powers under S. 192, Criminal 
P. C., and transferred tbe case to the Stationary 
Sub-Magistrate of Narasapur for disposal. Tho 
Stationary Sub-Magistrate, instead of proceeding 
with the case under S. 204, Criminal P. C., referred 
the matter to tho police for investigation under 
S. 202, Criminal P. C., and upon the police report 
tho Stationary Sub-Magistrate dismissed the case 
under S. 203, Criminal 1\ C. The complainant was 
not satisfied with that order and took tho matter in 
revision to tho Sessions Judge of West Godavari, 
who set aside the order of dismissal on tho ground 


1. (’35) 22 A. I. R. 1935 Mad. 907 : 159 I. C. 244, 
" Henry Merieu v. Official Receiver, Madura. 

2. (’38) 25 A.I.R. 1938 Mad. 906 : 182 I. C. 888 : 
(1939) 1 M. L. J. 705: 1938 M. W. N. 841, 
Venkatasivnyya v. Suryanarayana. 


A. I. R. (29) 1942 Madras 426 

Horwill J. 

Sait Kasluri Chanel and another — 

Petitioners 


v. 

Addagalla Yaikuntam — Respondent. 
Criminal Rcvn. Case No. 10G7 of 1941 (Criminal 
Rcvn. Petn. No. 1004 of 1941), Decided on 4th 
1 ebruary 1942, to revise order of Scss. Judge, West 
Godavari Division ut Klloic, D/- 14th November 
1041. 


Criminal P. C. (1898), Ss. 202, 200, 192—Case 
transferred under S. 192 — Stage of enquiry 


that tbe Stationary Sub-Magistrate bad no jurisdic¬ 
tion to take action under S. 202, Criminal P. C. h. 

Section 202, Criminal P. C., makes express pro¬ 
vision for action under that section in cases trans¬ 
ferred to a Magistrate under S. 192, Criminal P. C., 
but if that stage had nlrendy been passed by the 
Magistrate who took cognizance of tbe case, then it 
appears clear to me that there cannot beany enquiry 
under S. 202, Criminal 1’. C. For example, if the 
Magistrate to whom tho case is transferred always] 
has tbe power under S. 202, Criminal P. C. # to 
direct the police to make an investigation, it would 
mean that be 1ms power under that section to revise 
or review the orders of tho Magistrate who trans^ 
ferred tbe case to him if that Magistrate himself 
had already taken action under S. 202 and satisfied 
himself that there were sufficient grounds for pro¬ 
ceeding witli tbe case. Tbe question whether tnej 
Stationary Sub-Magistrate bad jurisdiction or not to 
order an investigation under S. 202, Criminal P. C., 
would therefore depend uj>ou whether the Joint 
Magistrate had or bad not passed beyond that stage 
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n when he transferred the case to the Stationary Sub- 
Magistrate. 

The mere fact that the Joint Magistrate trans¬ 
ferred the case to the Stationary Sub-Magistrate is 
itself no indication of the stage which the Magis¬ 
trate taking cognizance had reached; because under 
S. 200 he can transfer the case even before the 
sworn statement is taken. The wording of S. 200, 
Criminal P. C., is so wide as to make it permissible 
for a Magistrate taking cognizance of a case to trans¬ 
fer it at any stage. Only the Magistrate who took 
cognizance is in a position to say definitely whether 
ho considered, in the words of S. 204, Criminal 
P. C., that there was sufficient ground for proceed¬ 
ing. In the absence of an opinion by that Magistrate 
(I do not think it will bo fair to ask that Magistrate 
after such a lapse of timo to try to recollect what 
his opinion was then), wo have to judge of the 
Magistrate's intention —if that is possible — by the 
order which ho passed. It is argued for the com¬ 
plainant that the mere fact that the Magistrate said 
that ho took the case on filo itself indicates that ho 
did not think that it was a case which necessitated 
investigation or enquiry under S. 202, Criminal 
P. C. I am not however sure that that is so. “Tak¬ 
ing on file” is not an expression found in the Code, 
and I do not think that it has any precise meaning 
even in Magisterial usage. The Joint Magistrate may 
have thought that he could not transfer tlio case to 
the filo of the Stationary Sub-Magistrate unless ho 
took the case on his own file; and so it may well he 
that he transferred the case even at the stage of 
taking of cognizance under S. 200, Criminal P. C. 
If so, it was open to the Stationary Sub-Magistrate 
to order an enquiry under S. 202, Criminal P. C. 

, As one cannot he sure that the Sub-Mugi6trftte bad 
no jurisdiction. I do not think that the learned 
Sessions Judge was right in setting aside the order 
of tho Stationary Sub-Magistrate on the ground of 
want of jurisdiction. We havo to presume that he 
had jurisdiction unless we can be 6uro that he had 
not. This petition is therefore allowed and Cri. It. P. 
No. 17 of 1911 on the file of the Sessions Court, 
West Godavari, is restored and the Sessions Judge 
ordered to dispose of it according to law. 

C.U.K./R.K. Petition allowed . 

Cr. P. C~ 

HD Chitaley, S. 192, N.3 Pt. 2 and S. 202,N.8. 

( 41) Mitra, Pago 611, N. 600 and Page 715, 
N. G64. 
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In re Cl. Guruswami — Petitioner. 

Criminal Rovn. Case No. 909 and Crim. ltovn. 
I otn. No. 85G of 1941, Decided on 27th October 
1941, to revise judgment of Third Presidency Magis¬ 
trate, Egrnorc, Madras, D/- 29th July 194K 

• Defence of India Act (1939), S. 2-Applicabi¬ 

lity of Act—Speech in connexion with trade or 
industrial dispute—Speech not adversely affect¬ 
ing war effort or seriously embarrassing Gov¬ 
ernment — Act should not be invoked_ Sole 

object of speech to promote welfare of speaker 
and his fellow workers in a particular employ¬ 
ment — Act does not apply. 

Tho preamble of the Act shows that it was not 
intended that the Act should ho used where the 
public 6afcty and the defence of British India is not 
imperilled. Whore however a spe aker is charged 
under the Act, the Magistrate is bound to convict if 
the provisions of the Act are infringed. He can 


however in determining the appropriate sentence, 
consider whether the speech causes any embarrass¬ 
ment to the Government in the prosecution of its 
war effort. [P 427 C 2] 

Where a speech is made in connexion with a trade 
or industrial dispute which in normal times would 
not render tho speaker liable to punishment, and 
tho speech does not adversely affect the war effort or 
seriously embarrass the Government; it isordinarily 
unfair to invoke the provisions of the Act. The Act 
cannot be applied to a speech the sole object of 
which was to promote the interests of the speaker 
and his fellow workers in a particular employment. 

[P 427 C2] 

N. D. Yaradacliar i for /?. Chahravarthx — 

for Petitioner. 

Crown Prosecutor — for the Crown. 

ORDER. — The petitioner ha9 been convicted 
and sentenced in connexion with three speeches 
made by him, which have been marked as Exs. B, 
1> and F; and he has been sentenced to six months 
rigorous imprisonment. From a perusal of the por¬ 
tions of the speeches marked, I have no doubt that 
the learned Magistrate was right in holdiug that 
they infringed the provisions of the Defence of India 
Act. They tend to bring the Government in some 
small measure into hatred or contempt. I do not 
think that there was any direct instigation to use 
criminal force against any public servant, but a 
great deal was said against the police which would 
havo the effect of rousing hatred against them. 
There is, however, nothing in these comparatively 
mild speeches which could influence tho conduct or 
attitude of any section of the public in a manner 
likely to be prejudicial to the effective prosecution 1 
of the war. I feel that where a speech is made in 
connexion with a trado or industrial dispute which 
in normal times would not render the speaker liable 
to punishment, and the speech docs not adversely 
affect the war effort or seriously embarrass the Gov-! 
ernment, it isordinarily unfair to invoke the pro¬ 
visions of this Act. It may be well in this connexion 
to refer to tho Preamble of the Act, in which it is 
said : 


t 


f 


4 


“Whereas an emergency has arisen which renders 
it necessary to provido for special measures to en¬ 
sure the public safety and interest and the defence 
of British India and for the trial of certain offences; 
and wlierea9 the Governor-General in his discretion 
lias declared by proclamation under sub-6. (1) of 
S. 102, Government of India Act, 1935, that a grave 
emergency exists whereby the security of India is 
threatened by war; It is hereby enacted as fol. Ji 
lows:*'. . 


This Preamble shows that it was not intendedl 
that this Act should bo used where the public safety 
and the defence of British India is not imperilled. 
M here, however, a speaker is charged under this 
Act, the Magistrate is Ixnind to convict if tho pro¬ 
visions of tho Act are infringed. He can, however,! 
in determining tho appropriate sentence, consider 
whether the speech causes any embarrassment to the 

Government in the prosecution of its war effort. 
The speeches with which we arc hero concerned are 
non-political in nature and refer only once to the 
wnr and that indirectly. That one reference 6cems 
rather to approve of tho war. I am satisfied, on a' 
reading of the speech as 11 whole, that tho sole 
object of tlie speaker was to promote the interests of 
himself and his fellow-work era in Municipal cm- 
ployment. The petitioner has alrcudy spent some 
months in jail; and I think that he has more than 
sufficiently suffered for any infringement of tho 
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a Defence of India Act. The sentence is reduced to 
that already undergone. 

C.R.K./G.N. Order accordingly. 
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Wadsworth and Patanjali Sastri JJ. 
P.V. A. L. Ramasivami Naicker — 

Appellant 

v. 

Pudi N. Sokkayya Naicker — 

Respondent. 

Appeal No. 308 of 1939, Decided on 2nd October 
1941, against decree of Sub-Judge, Sivugnnga. in 
O. S. No. 38 of 1938. 

y (a) Madras Agriculturists Relief Act (4 of 
1938), S. 3 (ii), Proviso (A) — Firm or asso¬ 
ciation of persons assessed to income-tax _ 

Individual member comes within S. 3 (ii) 
Proviso (A). 

In view of the provisions of Ss. 14 (2) and 48, 
Income-tax Act, when a firm or an association of 
persons is assessed to income-tax, what is really 
assessed is the income of the individual members 
and therefore the individual member comes within 
S. 3 (ii), Proviso (A). (p 429 C 1] 

A brought a suit for partition against his father 
and other members of his family and during the 
pendency of the suit applied for appointment of a 
receiver. A himself was appointed as receiver, and 
while carrying on the fumily business, ho was 
assessed as receiver in respect of the profits derived 
c during the pendency of the suit. On the basis that 
A and the members of his family after the institu¬ 
tion of the partition suit constituted nu association 
of persons within the meaning of S. 3, Income-tax 
Act, it was argued for A that, inasmuch as he was 
assessed as representing an association of persons 
the assessment could not be deemed to have been 
imposed upon him in his individual capacity and 
that consequently he was not excluded from the 
benefits of the Act : 

Held that A must be deemed to have been assessed 
to income-tax and was not entitled to claim the 
benoGts of the Act: (’41) 28 A. 1.1{. 1941 Mad 672 
Ilcl. on ; ( .19) 2G A. I. R. 1939 Mad. 942 nnd (’41) 

28 A.I.R. 1941 Mad. 152, Disting . [p 421 } q 

(b) Usurious Loans Act (1918. as amended 
by Madras Act, 8 of 1937), S. 3-Mortgage bond 
A carrying 9 per cent, per annum compound in¬ 
terest with annual rests—Lower Court reducing 
rate to 7 per cent, compound interest with 
biennial rests — Reduced rate held not unduly 
high — Fact that reduced interest amounted to 
more than twice amount of principal originally 
advanced held no ground for further reduction. 


lYA (Patanjali Sastri J.) x. I. R 

by the bond which had been reduced by the lower 
Court was not unduly high and in the circumstances * 
no further reduction was called for in the interests 
°f justice. [p 429 c 2] 

n. Ramasulbu Ayyar — for Appellant. 

K. Rajah Ayyar and P. P. Ramabliadra Iyer — 

for Respondent. 

PATANJALI SASTRI J._This appeal arises 
out of a suit brought by the respondent to enforce 
a mortgage dated 3rd September 1925. Only two 
questions have been argued beforo us. The first 
contention relates to the claim of the defendant- 
appellant to the benefits of the Madras Agricul¬ 
turists Relief Act. In order to understand this 
contention it is necessary to state a few facts. The 
defendant brought a previous siyt for partition 
against his father and other members of his family 
and during the pendency of the suit applied for / 
appointment of a receiver. The defendant himself 
was appointed as receiver, and while carrying on 
the family business, he was assessed as receiver in 
res|>ect of the profits derived during the pendency 
of the suit. The assessment was made during the 
years referred to in proviso (A) to S. 3 (ii), Agricul¬ 
turists Relief Act. The assessment was made on the 
basis that the appellant and the members of his 
family after the institution of the partition suit 
constituted an association of persons within tho 
meaning of S. 3, Income-tax Act. It is argued for 
the appellant that, inasmuch as he was assessed as 
representing an association of persons, the assess¬ 
ment could not bo deemed to have been imposed 
upon him in his individual capacity and that, con¬ 
sequently, ho is not excluded from the benefits of 
the Act. The decisions in (1939) 2 M. L. J. 495* a 
and (1940) 2 M.L.J. 841- have been cited in support 
of this contention. We do not think that these deci¬ 
sions have much bearing on the point. Tho first of 
these cases lays down that, unless an assessment is 
made actually in the namo of a person, he cannot 
bo deemed to have been assessed for purposes of 
proviso (C) to S. 3 (ii) of tho Act. It was a case 
where an assessment to property fax /nado in the 
name of a benaniidar was relied upon in order to 
exclude the real owner of tho property from the 
benefits of tho Act, nnd it was held that the actual 
assessment was tho test and not merely tho owner¬ 
ship of the property which was the subject of 
assessment. 

In the othor case referred to the question was 
whether the annual rental value of pro/>erty be¬ 
longing to a person but assessed in the name of his 
wife could be added to tho annual rental value of 1 
properties assessed in his own namo so as to dis¬ 
qualify him under proviso (C) and it was held that 
in order to come within its scope the person should 
have been actually assessed. These cases have no 
application here, as tho income of the association 


Tho mortgage bond carried 9 percent, per annum 
compound interest with annual rests. The lower 
Court applying the provisions of the Usurious Loans 
Act, reduced the rate of interest to 7 per cent, com¬ 
pound interest with biennial rests. It was argued 
that even that rato was unduly high and should bo 
reduced still further on tho ground that tho interest 
alone as reduced amounted to more than twice the 
amount of the principal originally advanced : 

Held that tho mere fact that a debtor had failed 
to pay the interest duo from time to time and bad 
allowed it to accumulate for a long time was not a 
ground on which ho could invite the Court toextend 
any indulgence to him. The rato of interest carried 


of persons assessed in the hands of tho npjndlant 
cannot be said to belong to another "person", as 
that expression is defined in Act 1 of 1938. On the 
other hand, we are of opinion that the principle of 
the decision in (1941) 1 M. L. J. 782* governs this 

1. (’39) 20 A. I. IS. 1939 Mad. 942 : 186 I. C. 424 : 
(1939) 2 M. L. J. 495, Saminatha Odayar v. Sri- 
11 ivnsn Iyer. 

2. C41) 28 A. I. It. 1911 Mad. 152 : 190 1. C. 2SS : 
I. L. R. (1941) Mad. 383 : (1940) 2 M. L. ./. 811, 
Sarveswaru ltao v. Umamaheswara ltao. 

3. (*41) 28 A. I. R. 1941 Mad. 072 : 199 I. C. 421 : 
(1941) 1 M. L. J. 782, Somappa v. Venkataswami 
Chetti. 
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3 case. There, it was held that un assessment to in- 
come-tax made on a firm must, having regard to 
the scheme of the Income-tax Act, be regarded as 
an assessment of the individual partners, although 
the assessment was made in the name of the firm. 
Just as in the case of the firm, when an association 
of persona is assessed to income-tax, an individual 
member's share of that income is not liable to tax 
under S. II (2) of the Act, and if an individual 
member’s share of the income is not liable to assess¬ 
ment or is liable to be assessed at n lower rate than 
the income of the association the member is entitled, 
under the provisions of S. 48, to get a refund. 
Having regard to these provisions, it is clear that 
when an association of persons is assessed to income- 
tax, what is really assessed is the income of the 
individual members. Nor is the position different 
, under the Agriculturists Relief Act. Both u firm 
J and an association of persons are alike excluded 
from the definition of "person”. The case is there¬ 
fore governed by the decision in (1911)1 M.L.J.782'’ 
and the appellant must be deemed to have been 
assessed to income-tax within the relevant years. It 
follows that he is not entitled to claim the benefits 
lof the Act. 

The second point relates to the rate of interest to 
which the plaintiff is entitled. The bond carried 
9 per cent, per annum compound interest with nn- 
nual rests. The lower Court, applying the provisions 
of the Usurious Loans Act, reduced the rate of 
interest to 7 per cent, compound interest with bienninl 
rests. It is argued that oven this rate is unduly high 
and should be reduced still further. The fact that 
tbe interest alone now amounts to more than twice 
jthe amount of the principal originally ndvancod is 
c iput forward os n ground for such reduction. We do 
not think that the mere fact that a debtor has failed 
to pay the interest due from time to time and has 
allowed it to accumulate for a long time is a ground 
on which he can invite the Court to extend any 
indulgence to him. The rate of interest carried by 
the bond which has been reduced by the Court below 
is not unduly high and wc do not consider that in 
the circumstances any further reduction is called for 
in the interests of justice. The appeal fails and it is 
dismissed with costs. 

C.R.K./G.N. Appeal dismissed. 

A. I. R. (29) 1942 Madras 429 

Yenkataramana Rao and 
Abdur Rahman JJ. 

<} Ramincedi Rayalamma and others — 
Appellants 

v. 

Srce Muthangi Butchiramayya Garu 
and others — Respondents. 

Appeal No. 174 of 1938, Decided on 29th October 
1911, against decree of District Court, Fin®t Goda- 
wari at Rajahmundry, in O. S. No. 10 of 1936. 

(a) Contract Act (1872), S. 73 — Interest. 

Interest cannot be awarded under S. 73 to a party 
v ho is not entitled to it under any provision of law- 
(’38) 25 A.I.R. 1038 P.C. 67, Foil . (P 431 C lj 

(b) Interest — Prior to suit, when payable 
explained. 

Interest could be awarded only if it is payable* by 
custom or if there was an agreement either express 

implied to pay interest or under the provision of 
un y ubstantivc law ent itling the plaintiff to recover 


the same : (’38) 25 A. I. R. 1938 P. C. 67, Foil. 

[P431C2] 

(c) Interest Act (1839), S. 1—Date of payment 
— Court can find it out from construction of 
document. 

Construction of a document is one of the well- ' 
recognised methods from which the intention of 
tbe parties is to bo gathered. Wboro the Court is 
asked to find n date from a document, on which a 
certain act had to bo done by one of tho parties, it 
is not only permissible but incumbent upon the 
Court to ascertain it not only from what the parties 
have stated expressly but also from wbat they may 
be deemed to havo said impliedly though unambi¬ 
guously. It may be that a document may contain no 
indication express or implied, from which an infer¬ 
ence us to the date on which the act had to be done 
or performed may be deductible. But that is a differ- / 
ent matter. In ascertaining tbe intention of the 
parties as to the date of performance by an act of 
arithmetical calculation or by a reference to a 
calender is ns much permissible for a Court as to 
discover it by the construction of a document or 
from what may be implied from the nature of tho 
transaction from which it might be inferred that 
the contracting parties must have intended that 
•late to be a part of the agreement between them 
Hence it is open to a Court to find out the date of 
payment from the construction of a document • 
(1889) 14 P.D. 61, Rcl. on. [p 432 C 1, 2] 

(d) Interest Act (1839), S. 1 - Applicability 
ot — Existence or non-existence of agreement 
to pay interest is irrelevant in applying provi¬ 
sions of Act. 

In applying ibe provisions of the Interest Act, 5 
the facts that there was no agreement to pay inter¬ 
est or that the parties did not intend to pay interest 
as deducible by way of an inference from a mere 
omission of a promise to pay the same are entirely 
irrelevant. If there is an agreement to pay interes't 
either express or implied it would have to be 
awarded independently of tbe provision of the 
Interest Act. The questions whether a creditor did 
or did not intend to take interest or a debtor did 
not intend to pay tbe same have no bearing when a 

' s Clllle<1 upon to decide whether interest 
could be awarded under the provisions of the 
Interest Act. [ P 433 C l] 

(e) Interest Act (1839), S. WCertain time” 

When it is payable at certain time — Test 

explained. 

A h 

A ■sum certain is not payable by tbe written 
instrument at a time certain if its payment is con¬ 
tingent upon events which may never happen and 
the amount payable is capable of ascertainment only 
if and when those events happen and the time for 
happening of those events, if they ever do happen, 
may be indefinitely |>ostponed. [p 434 c 1 j 

Where a partition deed provided that a party 
taking certain property was to pay the other party 
a certain sum and accordingly a partition was 
effected and the parties hud become complete 
owners of their definite shares : 

Held that tho payment of the money was not 
contingent upon events which might never happen 
lho time on which the payment was to bo made 
must be held to be certain within tho meaning of 

?oo 1 n\ ( r 2 i ) 8 AJ#R ; 1021 Mad - 76; (*39) 26 A.I.It. 

1939 Mad. 3<7 and ( 27) 14 A. I. R, 1997 All. 444 

listing. (p 434 C lj 
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a (0 Interest Act (1839), S. 1 proviso — Equit¬ 
able jurisdiction of Courts to grant interest _ 

Partition — Party liable to pay certain sum to 
another party on taking particular share — 
Enjoyment of such property by such party but 
failure to pay amount — Other party held may 
be awarded interest, 


A. I. R. 


Under a partition, a party taking particular pro¬ 
perty was to pay the other party a certain sum. 
The party took the property and was enjoying the 
income thereof but he did not pay the money to 
the other party : 

Held, that though the jural relationship between 
the parties did not fall under one of the heads men¬ 
tioned in Halsbury’s law under which the equitable 
jurisdiction of the Court could be invoked for grant 
of interest, still having regard to the fact that the 
b defendants had been realising the income of the 
plaintiff's share in the joint property under the deed 
of partition without discharging the debt that they 
were liable to pay under the terms of the partition 
deed, it may not be incorrect to award interest 
under the proviso to S. 1, Interest Act. [P 435 C 1 ] 

(g) Set off — Partition arrangement under 
which S to pay certain sum to some persons 
acting on behalf of whole joint family and to get 
certain sum on taking particular share from 
other party — Suit by S for such sum against 
such persons and their father who ratified parti¬ 
tion—Latter held entitled to set off even though 
father was not party to partition arrangement. 

Under a partition deed, S who took particular 
share was to get certain sum from the other parties 
to the partition. He was also to pay certain sum to 
c some of the other parties who proposed the parti¬ 
tion. In a euit by S for tho amount, the other par¬ 
ties claimed sot off for the amount due by S. S 
contended that os tho father of other parties was 
not a party to the partition arrangment but only to 
the suit, no set off could bo churned. Tho father 
had ratified the partition : 

Held that the other parties were nctingon behalf 
of tho whole joint family including their father 
and that money being payable to all of them,set off 
could bo allowed. [p 435 q 2 J 

Sir A. Krishnaswami Ayyar, Advocate-General, 
and Ch. llaghava liao — for Appellants. 

V. Govindarajachari and M. S. Ilamachandra 
liao — tor Respondents. 

ABDUR RAHMAN J.— 1 ho only twoquestions 
debated in this appeal relate to (a) interest claimed 
d by the plaintiff, and (b) set off claimed by defen¬ 
dants 2 to 5. They arise out of tho following facts. 
Mutungi Uutchiramiah defendant 1 and Mutangi 
Narasiiih, were real brothers. Narasiah died leaving 
him surviving a son Sitharamiah, plaintiff 1 and 
four daughters. Sitharamiah died childless pendento 
lito and is now represented by his sisters plaintiffs 
2 to 6 . Sitharamiah was a minor at the time of hi 9 
father’s death and his uncle Butchiramiah acted as 
his guardian. Disputes seem to have arisen between 
them in regard to partition of property after Sitha- 
ramiah had come of ago. Butchiramiah was, it 
appears adamant ; but his song defendants 2 to 6 
took a more reasonable attitude. They settled tho 
matter amicably and entered into an agreement 
(Ex. A) on 11th March 1930 with Sitharamiah 
under which a partition of joint family properties 
lioth moveablo and immovable was agreed upon. A* 
perusal of this document however shows that on 
account of difficulties in regard to partition of out- 
fitandings duo to them by third persons, the parties 


to the agreement agreed to divide them along with 
other moveables separately and by a process different e 
from what was to be adopted in tho partition of 
immovable properties. It also appears from this 
document that defendants 2 to 5 were to make a 
proposal for partition of immovable properties bv 
dividing them into two lots and since the choice of 
selecting one of them for himself was given to 
oitbawnuah, he had agreed to pay a sum of Rs. 
5500 to the persons making the proposal for parti- 
t\°p. The properties were accordingly divided by 
defendants 2 to 5 into two lots “A” and “B” and 

}° °* de . r , t0 e( l ua,ise value of the two lots, the 
Jot A was to carry with it a liability to pay a 

?, u “ 0 q?l 3, 14 •?° 1 ° t0 the Person who got the lot 
D . Sitharamiah selected the lot ”B” and thus 
became entitled to recover a sum of Rs. 14,000from 
the defendants who had got immovable properties 
of that value in excess of their share. This settle- / 
ment was recorded on 14th March 1930 in the deed 
of partition, Ex. B, under which the lot “B” was 
declared to have been allotted to Sitharamiah and 
the lot “A” along with its liability to pay tho sum 
of Rs. 14,000 to all the defendants including But¬ 
chiramiah, his sons taking the responsibility on 
themselves to secure their father’s consent to 
the partition thus effected and to indemnify tho 
plaintiff if he suffered any loss in consequence of 
Butchiramiah's refusal to agree to the partition. 
Exhibit B provided that the “share marked B was 
allotted to Sitharamiah of us and he shall imme¬ 
diately* or (as translated by Mr. Govindarajachari 
as soon as possible) “take j>ossession of tho proper¬ 
ties of that share and enjoy them." The same 
provision was made in regard to the other lot “A” 
allotted to tho defendants. Tho deed of partition , 
also contained the following provision : J 

“Tho income derived from tho properties in 
Schs. A and B shall bo taken by tho persons to 
whose respective share they had fallen. Aftor 1st 
July 1929 each sharer shall take the income derived 
from his respective share of properties.” 

The schedule referring to the lot "A” appended 
to this deed of partition and described as Scb. A 
was followed by tho following words: “Thoso who 
got this A schedule of properties should pay sepa¬ 
rately to thoso who got B schedule cf properties a 
sum of Rs. 14,000.” And a note was added to the 
effect that, “there is no connexion whatever between 
this amount and the sum of Rs. 5500 payablo by 
Mutlmngi Sitharamiah to Muthangi Jaggarao and 
others .' 1 Butchiramiah ratified the agreement Ex. A 
and the deed of partition Ex. B. Tho defendants 
did not, in spite of taking possession of their share h 
of immovable properties in accordance with tho 
deed of partition, pay the said sum of Rs. 14,000 to 
Sitharamiah. This led to the institution of the suit 
out of which tho present appeal arises. Tho plaintiff 
claimed interest at 12 per cent, per annum with 
effect from either 1st July 1929 or from 14th March 
1930 to 14th March 1930. i. e., tho dato when tho 
suit was instituted. Ho also asked for subsequent 
interest from the dato of tho plaint up till tho dato 
of realisation of tho amount sued for. Besides the 
objection as to limitation, non -maintainability of 
suit, etc., tho defendants denied their liability f° 
pay interest and claimed a set off of Rtf. 5500 in 
accordance with tho agreement contained in Bx. *. 

In regard to tho partition of moveable P ro P er " es 
and outstandings another suit was brought y ie 
defendants in 1931 in the Subordinate Judge r 
C ourt of Rajnhmundry. This is now numbered as 
O. S. No. 7 of 1935 and is in spite of a lapse of u 
decade still pending in that Court. 
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n The learned District Judge of East Godawari 
overruled the other objections raised by the defen. 
danta ; but refused to allow the interest asked for 
by the plaintiff and allowed the set-off claimed by 
the defendants. In dealing with the question of 
interest he agreed with tho contention raised by 
counsel for the pluintiffs that there was nothing in 
S. 73, Contract Act, or in S. 1, Interest Act, that 
would disentitle the plaintiff from recovering in¬ 
terest, thereby obviously meaning that it could be 
awarded under S. 73, Contract Act, n proposition 
which bad already been negatived in 20 Mad. 481» 
and in 53 Mad. 549- and has now been set at rest 
by tho decision of their Lordships of the Privy 
Council in I. L. It. (1938) 2 Cal. 72.3 As rc . gardg 
S. 1, Interest Act, the point was not so easy as not 
to have merited any discussion at all. This was the 
main point that has engaged the attention of this 
o Court and of learned counsel for the parties for 
more than a day and wo will have to deal with it 
in due course in this judgment. 

The facts which the learned Judge hns mentioned 
for disallowing interest and tho considerations by 
which he seems to have been guided in coming to 
that conclusion seem to be entirely irrelevant and 
would not bear examination. The learned Judge 
holds that he is quite satisfied “that the parties had 
no intention at ail at the time of Ex. 13 of charging 
any interest or businessmen as they were, they 
would have made some provision for interest in 
Ex. B itself.’’ The interest was not claimed under 
any agreement nrrived at between tho parties and 
in the absence of any such allegation a reflection 
like this was apt to lead him astray and succeeded 
in doing so. It bus nothing to do with the applica- 
c tion of the provisions of the Interest Act. Then the 
learned Judge states that the suit was filed on the 
last day of limitation without any registered notice 
(having regard in all probability to the provisions 
of the Interests Act but as to which there was no 
allegation) on rather legal advice that this claim 
for Its. 11,000 would bo time-barred. What again 
had the delay in instituting the suit to do with the 
award of interest, it is not easy to understand. No 
equitable relief was being asked for in regard to 
which delay could have been a deciding or°even a 
material factor. Nonetheless, the learned Judge pro- 
cceds to say that ho did not think it was a fit case 
n which interest should be awarded upto the date 
l dlthc 8 rsi,,t 01 '"‘crest was a ques- 

H!l d r,^ r ( e i0n an ,' ' iny reason wou,<1 Lllve keen 

Last of all he states, in his 

d aMo^d ?n th .? th ” fnct tb(lt interest has been dis- 

o the S, h P " 3 * * * f 6U n CU i n b ° bought to the notice 
? f Rajahmundry when final decree 

is parsed in the pending partition suit.’’ Wo really 

“® , wbat wna ‘he back of the learned 
J v }le wn . 9 not dealing with tho other 
su.t and the decision in this litigation could possibly 
Imo no bearing on the other one unless it be that 
ho bad tho consent expressed by D W 1 in tho 
witness-box to pay interest in this suit conditional 
on bis getting thc same in O. S. No. 7 of 1935 i n 
mind, which he had rejected in an earlier portion 

1. (’97) 20 Mad. 481 : 7 M. I, J. 2G3. Kamalam- 
nml v. Pceru Mecru Lovvai Rowthen. 

2. ('30) 17 A. I. R 1930 Mad. 727 : 127 I. C. G30 : 
53 Mad. 519 : 59 M.L.J. 358, Nachappa Goundou 
v. Ittichiitbara Mannadiar. 

3. (’38) 25 A. I. R. 1938 P. C. G7 : 173 I. C. 15 • 

I. L. R. (1938) 2 Cal. 72 : 32 8. L. R. 374 : 65 

I. A. GG (P. C.), Rental Nugpur Railway Co. Ltd. 

v. Rattnnji Rnmji. 


of his judgment on the ground that it had probably 
emanated from the defendant with the object of C 
prolonging this suit and deferring partition of 
moveable property. Nothing was said by the learned 
Judge in regard to the subsequent interest claimed 
by the plaintiff. 

The learned Advocate-General who argued the 
caso on behalf of the plaintiffs (appellants) con' 
tended in the first instance that according to the 
true construction of Ex. B, the date of payment of 
the sum of Jls. 11,000 should be held as specified 
and fixed und the money found to he payable at i 
certain time’’ within the meaning of that expres¬ 
sion as used in S. 1, Interest Act (Act 32 of 1839) 

If that be so, the provisions of the Interest Act 
would apply and the plaintiffs would be entitled to 
get interest at a rate not exceeding the current rate. 

In view of the decision in I.L.K. (1938) 2 Cal. 72 ’ 
it was admitted that interest could be awarded only 
if it was payable by custom or if there was an 
agreement either express or implied to pay interest 
or under tho provisions of any substantive law 
entitling the plaintiff to recover the same. Since 
there was no proof of custom or even of an express 
agreement (although at one time the learned Advo I 
catc-General wished to bring it within tho menninJ 
of tho expression "income derived from the nro 
per ties in Schs A and 13“ used in Ex. 13, a conteu- 
t.on with which we were not impressed as, in our 
opinion, the word properties’ used in that context 
refers to immovable properties alone), the second 
contention advanced by the learned Advocate Gene- 
ral was to the effect that inasmuch us possession of 
bitbaraminh s share had passed to the defendants 
from 1st July 1929 and they had been enjoying the 
rents and profits thereof from that date, the .force 
ment to pay interest may be implied as from that J 
date or in any ease from 14th .March 1930 when 
, , j! was executt d. The last position taken up on 
behalf of the appellant was that the defendants 
having g° t possession of the plaintiff’s property on 
part, .on without paying its full price or equivalent 
in value there was no reason why equitable juris¬ 
diction should not be invoked and interest not 
awarded to the plaintiff within the meaning of the 

K V*i l 2 nt t&it Act * wbicb is tke effect 

fl 1 im pavab,e ia a| l cases in which 
it is now payuble by law". 

r,n I fb„ rn M C °T el J f0r l tbe ^pondents contended. 

> M d ’ tbftt ’ < a > tbe provisions of the 
Interest Act could not be attracted in this caso as 

the date on which the payment of Rs. 14,000 was 
to I.o made could not bo regarded as “certain" 
within the meaning of that Act. IJo admitted that h 
V 0t nec ? ssarv that a date to he “certain" 
should be specifically mentioned for payment but 
it was essential he contended, for tho purpose of 
the Interest Act, that in the absence of a specific 
date on which a payment is to bo mado, a definite 
time for payment must have been explicitly and 
expressly mentioned in the document by virtue of 
which it is to bo mado nnd must not bo left to bo 
either merely inferable from its construction or 
held to have been impliedly fixed as contended for 
on behalf of the appellant in this caso, (1.) the date 
for payment, even if it eoul.l be inferable from the 
construction of tho document or held to havn 1 oa 
rn.pl,cdly fixed, as „r B cd by ,he Icx^ .Vdloc '™ 
General, could not be regarded as “certain" ™ the 

payment of the sum of Rs. 14 000 wn* V 

to the contents of Ex. II, contingent XSS 
of possession to tho defendants, (e) thero was no 
intention to pay any interest and tho omission bv 
businessmen like the parties to this document 
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^ mention the same was extremely significant, (4) 
that partition of moveable and immovable property 
was the one object for which Ex. A came into being 
and the arrangement in Ex. 13 was merely a preli¬ 
minary step towards a final partition of their entire 
properties between the parties. The item as to 
interest could therefore be at the outside an item 
in general accounting between them at the time of 
final partition in the suit O. S. No. 7 of 1935 
which is still pending in the Court of the Subordi¬ 
nate Judge of Rajahmundry. 

In order to ascertain whether the date of pay¬ 
ment for the sum of Rs. 14,000 was fixed between 
the parties and “certain” or whether the payment 
of that sum was merely conditional or contingent on 
the happening of certain other events, we will have 
to bear the terms of the deed of partition in mind. It 
clearly states that tho share marked “B” was allotted 
b to Sitharamiah and not that it was to be allotted to 
him later on. This would mean that Sitharamiah 
had on or before the date on which this partition 
deed was executed, i.c., 14th March 1930 become, 
in accordance with the arrangement contained 
therein, the complete owner of the properties speci¬ 
fied in the B schedule. Then follows the expression 
“and so ho shall immediately take possession" and 
not that the other party, i. o., the defendants in 
the present suit will deliver possession. What I 
understand by that expression is that either party 
who was in joint possession of all the properties 
upto that date had agreed on partition that had been 
completed by then to surrender his respective rights 
and possession in the properties that had fallen to 
the other. In other words, the defendants to whom 
the properties specified in tho "A" schedule had 
been allotted agreed to withdraw their rights and 
possession from the properties which had fallen to 
tho plaintiffs sharo and the plaintiff agreed to with¬ 
draw his rights and possession from the share 
allotted to tho defendants. Both the parties thus 
became free from that day to go and take possession 
of their respective shares irrespective of any act of 
tho other. It could not therefore be said that tho 
arrangement contained in the deed of partition or 
the payment of the sum of Rs. 14,000 was condi¬ 
tional or contingent on anything that had to happen 
or to bo done subsequently. 

It was vehemently argued by Mr. Govindaraja- 
clmri, learned counsel for the respondents, that it 
is not open to a Court to find out the date of pay¬ 
ment from the construction of a document and in 
order to fall within the provisions of the Interest 
Act, it should bo either found to have been expressly 
<] stated therein or speoified in it explicitly so as to 
be known by an arithmetical calculation or by a 
reference to a calender. But this is not correct in 
my opinion. Whether the time is found to have been 
specified expressly or by means of a necessary im¬ 
plication on a construction of a document, tho result 
in both tho cases is, in my judgment, the same. 
Construction of a document is one of tho well-recog¬ 
nized methods from which tho intention of the 
parties is to be gathered. Where tho Court is asked 
to find a date from a documont, on which a certain 
act hnd to bo dono by one of the parties, it is not 
only permissible but incumbent upon the Court to 
ascertain it not only from wbat the ^parties have 
'stated expressly but also from what they may be 
deemed to have said impliedly though unambigu¬ 
ously. It may l>o that a document may contain no 
indication, express or implied, from which an in¬ 
ference as to the date on which the act had to be 
done or performed may bo deducible. But that is a 
•lilTerent matter. In that case the conclusion will be 


that the parties had omitted to specify the date of * 
performance altogether. But this would be because 
by a reading of the document or by a construction 
of the same, the intention of the parties cannot 1 
be gathered. In ascertaining the intention of the 
parties as to the date of performance by an act of 
arithmetical calculation or by a reference to a 
calender is a9 much permissible for a Court as to 
discover it by the construction of a document or 
from wbat may be implied from the nature of the 
transaction from which it might be inferred that' 
the contracting parties must have intended that 
date to be a part of the agreement between them. 

No dale was expressly specified in Ex. B for pay¬ 
ment and unless itiscontended that it was not to be 
paid at all, which would be obviously against the 
intention of the parties if the contract is to be 
effective, it must be held to be implied in that deed 
on the presumed intention of the parties. When a f' 
representation that it was safe for a ship to lie at 
a wharf was imported into a contract for the use of 
the wharf in (1889) 14 P. D. 64, 4 on tho presumed 
intention of the parties and in order to give the 
transaction that efficacy that both parties must be 
intended to have given and to prevent such a failure 
of consideration as could have been within tho con¬ 
templation of the parties, there is no reason why 
in construing the deed of partition, the dale of pay¬ 
ment should not for the same reasons be held to 
have been impliedly and unambiguously fixed be¬ 
tween the parties in this cose. Similarly, if A writes 
a slip to 13 to meet him in half an hour to receive 
payment of a debt due io the latter without specify¬ 
ing or mentioning the date on which he was to meet 
or on which the slip was written, the date on which 
the payment was to be made must be, in my opi- g 
nion, held to be specified and certain although not 
expressly mentioned in the slip of paper if the date 
on which it was written could be established aliunde. 
Since the sum of Rs. 14,000 was to go to Sitha- 
ramiah in consideration of tho larger share of the 
property which under the partition was allotted to 
the defendants, he must be, in my judgment, held 
entitled to recover that money, in the absence of 
anything else stated in the document, on that day 
in the same manuer ns ho was entitled to recover or 
get possession on that day of tho immovable pro¬ 
perties allotted to him. According to tho construc¬ 
tion that I am placing on Ex. B, tho contract to pay 
cannot be deemed to have been contingent, as urged 


by learned counsel for the respondents, and the 
date of payment must bo held to be fixed. Whether 
it is possible to regard that date as falling within 
tho expression of “at a certain time" under the 
provisions of the Interest Act is a different question 
and will bo discussed later. 


h 


The contention of the learned Advocato-General 


tin l as in view of the provisions in Ex. B either 
arty had to get the income of their respective 
liares from 1st July 1929, his clients should be 
ntitlcd to recover interest from that date and that 
ic sum of Rs. 14,000 had to Income payable t«> 
lem on that day is also, in my opinion, incorrect, 
have already referred to tho fact that the wor 
properties" used in Ex. B in the expression m- 
>mo derived from tho properties in Sell. A * ' 

ot refer to tho sum of Rs. 14,000. It is c car 
x. A which camo into existence on 11th Marcu 
)30 that the proposal for partition, "hat to ^ay 
tho actual allotment of properties in accordance 
ith that proposal, was not made up to tho time 
ra nmf'nt was executed. Ho*\ can .h n \ 


4 . (1889) 14 1\ D. G4, Moorcock’s Case. 
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r Bum of Rs. 14,000 or for the matter of that any 
other sum be said to bo payable to Sitharamiah be¬ 
fore that date ? It was only after the execution of 
that document that the proposal to divide the im¬ 
movable property must have been made by the 
defendants and as a part of that proposal, a sum of 
Rs. 14,000 had, in order to equalise the shares, to 
go to the person or persons who got the “B” lot. 
Had Sitharamiah selected the "A" schedule he 
would have been indebted in a sum of Rs. 14,000 
instead of becoming entitled to recover the same 
6um from the defendants. In view of this, it is im¬ 
possible to hold that the sum of Rs. 14,000 was 
payable on any date prior to the acceptance by 
Sitharumiah of the proposal for partition made by 
the defendants. Moreover, no income can be said to 
have been derived or in any case proved to have 
been so from this sum of Rs. 14,000 even if the 
b expression “income derived from his respective 
share of properties" is interpreted so as to cover 
this amount. The date of payment cannot be, for 
the above reasons.held to be 1st July 1929 but 14th 
March 1930, the date on which the title to the 
entire property specified in Schedule B passed to 
Sitharamiah. 


Having construed the deed of partition, Ex. B 
and found that the sum of Rs. 14,000 was payable 
by the defendants to Sitharamiah on the date on 
which the properties were allotted to him under 
Ex. B, the next question to decide is whether this 
is sufficient to attract the provisions contained in 
Part 1 of S. 1, Interest Act.'Before proceeding to 
consider that section however, it must be stated 
that in applying the provisions of the Interest Act, 
the facts that there was no agreement to pay interest 
c or that the parties did not intend to pay interest as 
deducible by way of an inference from a mere omis¬ 
sion of a promise to pay the same are, in my opinion, 
entirely irrelevant. Had there been an agreement to 
pay interest either express or implied it would have 
had to be awarded independently of the provisions 
of the Interest Act. The questions whether a credi¬ 
tor did or did not intend to tike interest or a debtor 
did not intend to pay the same have no bearing 
when a Court is called upon to decide whether 
interest could be awarded under the provisions of 
the Interest Act. Since the terms of the Interest 
|Act (Act 32 of 1839) are identical with S. 28, Lord 
Tentcrdon’s Act, (3 and 4 William IV, Chap. 42) or 
even with S. 24 (1), New Brunswick Judicature Act 
of 1909, the parties freely referred to the English 
decisions on the point. The following English and 
Indian decisions were cited by learned counsel for 
* the Parties in the course of their arguments: (1810) 
2 Cam P 426 at p. 429=170 E. R. 120G at p. 1207;* 
7 M. I. A. 263;® (1874) 9 Q. B. 99;7 (1875) 10 Q. B. 
371;® (1892) 1 Ch. 120;® (1893) A. C. 429;l® (1896) 


5. (1810) 2 Camp 426 : 14 East 590u : 170 E. R. 
1206 : 11 R. R. 755, Dc Barnalcs v. Fuller 

6. (1859) 7 M. I. A. 263 : 4 W. R. 8 (P. C.),Juggo- 
mohan Ghose v. Manickckand. 

7. (1874) 9 Q. B. 99 : 43 L. J. Q. B. 24 : 29 L. T. 
809 : 2 Asp. M. C. 185, Merchant Shipping Co. 
Ltd. v. Armitage. 

8. (1875) 10 Q. B. 371 : 44 L.J.Q.B. 216 : 32 L. T. 
863 : 23 W. R. 795, Buncombe v. Brighton Club 
and Narfolk Hotel Co. 

9. (1892) 1 Ch. 120 : 61 L. J. Ch. 294 : G5 L. T. 
722 : 40 W. R. 194, London Chatham and Dover 
Ry. Co. v. South Eastern Ry. Co. 

10. (1893) 1893 A. C. 429 : 1 R. 275 : 63 L. J. Ch. 
93 : 69 L. T. G37 : 58 J. P. 36, London Chatham 
and Dover Ry. Co. v. South Eastern Ry. Co. 
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2 Ch. 188;11 (1929) A. C. 631=57 M. L. J. 6G2;12 
40 M. L. J. 18;13 I. L. R. (1940) Mad.50;H A. I. R. 
1927 All. 444. 16 

It is superarrogatory on ray part to examine 
the English cases as most of them have been 
considered in (1896) 2 Ch. 188*1 and by their 
Lordships of the Privy Council in 1929 A. C. 631= 

57 M. L. J. 662.1 2 It nmy however be 6tated gene¬ 
rally that every one of the English cases on which 
reliance was placed by learned counsel for the res¬ 
pondents are cases of contingent or conditional con¬ 
tracts in regard to which the dates of payment 
could not have been said to be certain until some 
other event had come into existence. A great deal 
of stress was laid by learned counsel for the respon¬ 
dents on Lord Blackburn's (then Blackburn J.) 
dissenting opinion in (1875) 10 Q. B. 371,® which 
was accepted later in (1892) 1 Ch. 120® and by the 
House of Lords in (1893) A. C. 429.1® But even / 
Blackburn J.’s dissenting opinion does not, in my 
judgment, help the respondents. Reliance was placed 
by Mr. Govindarajachari on the following words in 
his judgment: 

"I think that the construction of the statute is 
that the written instrument should specify the 
time; and if that be so, the written instrument in 
this case does not do it." 

In order to understand these words, one might 
remember that Lush J. was putting the case thus : 

"In this case the contract is, one-third to be paid 
in cash, that is, in ready money, as soon as the goods 
are delivered, and the invoices are delivered,so that 
the amount can be ascertained. So that the time of 
payment is fixed by the contract of the parties, and 
it is to be determined by the time when the goods 
are delivered. That is, I think, in accordance with 
and in analogy to cases decided upon the well-known ^ 
maxim 'Id cerium est quod ccrtum reddi potest*.” 

Blackburn J.’s opinion to the contrary was that 
the section “docs not mean by ‘certain time,* a 
time which is to depend on a future named event, 
which will, when the event happens, become cer¬ 
tain.” 1 his would show that the words on whioh 
reliance was placed by Mr. Govindarajachari only 
meant to convey that time should not have been 
conditional or contingent on things which were to 
happen subsequently but was certain on the date on 
which the document under which the payment w*as 
to lx* made came into being. He did not lay down 
that the written instrument should specify the 
time expressly. This was not the point which he 
was considering. That is how Lord Tomlin under¬ 
stood the effect of Blackburn J.'s decision as appro¬ 
ved by the Court of Appeal and bv the House of h 
Lords in (1893) A.C. 429*®and in (1929) A.C. 631.12 
The reply to the question “whether a sum certain 
is not payable by the written instrument at a time 
certain” under S. 1, Interest Act, was given bv 
Lord Tomlin in delivering the judgment of the 
Board in (1929) A.C. 631,1-’ i n the following words: 


11 


lio'Joj j tn. : o*) ij. .i. un. : 74 L. T. 
G86 : 44 W.R. 556, In re Horner; Fooks v. Horner 

12. (’29) 1G A. 1. R. 1929 P.C. 185 : 119 I. C. 615* 

57 M. L. J. 662 : 1929 A. C. 631 : 98 L. J. P. c 

146 : 141 L. T. 370 (P. C.), Maine and New Brun¬ 
swick Electric Power Co. v. Alice M. Hart 

13. (’21) 8 A. I. R. 1921 Mad 76 : GO I.C. 353 : 40 
M. L. J. 18, Rajah of Pitlmpur v. B. Pallamraju. 

14. (’39) 26 A. I. R. 1939 Mad 877 : 188 I. C. 13 : 

I. L. R. (1940) Mad. 50 : (1939) 2 M. b. J* 579, 

Attakoya Thangal v. Kunkikova Thancal. 

15. (’27) 14 A. I. R. 1927 AH. 444 : 101 I. C. 57, 
Gulab Shanker v. Moolclmnd Nimichand. 
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“That a sum certain is not payable by the writ¬ 
ten instrument at a time certain if its payment is 
contingent upon events which may never happen 
and the amount payable is capable of ascertain¬ 
ment only if and when those events happen and 
the time for happening of those events, if they 
ever do happen, may be indefinitely postponed.” 

If that is the test which has to be applied to this 
case, there can be no doubt that the payment of 
Rs. 14,000 was not contingent upon events which 
might never happen, as partition had already been 
effected and Sitharamiah and the defendants had 
become complete owners of their definite shares 
which bad fallen to them on partition. The last 
three Indian decisions to which reference was made 
have also no application as in 40 M. L. J. 18 15 the 
'contract had provided that “all work done by the 
contractor shall be paid for by the Raja according 
to the rates herein specified within a reasonable 
time after it has been inspected and finally ap¬ 
proved and passed.” The money due under the 
contract could not be held to have been payable by 
the Raja unless it had been approved and passed 
and was for that reason held by Sir John Wal¬ 
lis C. J. (as he then was) not to “contain a provi¬ 
sion for the payment of a sum certain or for the 
payment of such sum on a certain day.” 

As for the second Madras decision in I. L. R. 
(1940) Mad. 50, 11 the inam granted in that case 
did not fix the dates when the land revenue was to 
be paid to the inamdar ; and as within the provi¬ 
sions of the Interest Act, the debt or sums payable 
were to be so by virtue of a written instrument and 
the written instrument in that case was the inam 
grant only the provisions of the Interest Act could 
not be held to apply. In A. I. R. 1927 All. 444, 16 
the rokka in question had simply stated that the 
defendants* father had borrowed Rs. 4000 in cash 
“which is to be debited to my account and I have, 
therefore, executed this rokka.” Having regard to 
those words, it was held by the learned Judges of 
that Court that there was nothing in the form of a 
promise to pay, much less to pay on any certain 
day. I must, therefore, hold that the authorities 
cited by learned counsel for the respondents have 
no application to the facts of the present case and 
the time on which the payment was to be made 
must be held to be certain and the sum must be 
held to bo payable on 14th March 1930 by virtue of 
the written partition deed, Ex. B, within the mean¬ 
ing of S. 1, Interest Act. This is quite enough to 
gTant the plaintiff the relief as to interest which he 
claims although not at 12 per cent, as mentioned 
in the plaint but at a rate not exceeding the current 
rate of interest from the time when the sum of 
Rs. 14,000 wa9 payable. But, in view of the other 
contentions raised by the parties, it is desirable that 
I might say a few words in regard to them as well. 

The second contention advanced by the learned 
Advocate-General was that an agreement to pay 
interest may be implied from the fact that Sitha- 
ramiah’s share had passed to the defendants who 
were to get the rents and profits of tho same from 
1 fit July 1929. It is not possible for me, however, 
to accept that contention. According to my con¬ 
struction of the partition deed, the sum of Rupees 
14,000 had to be paid by the defendants on 14th 
March 1930. There was therefore no necessity for 
them to have agreed to pay any interest either ex¬ 
pressly or even by implication. Tho money had to 
bo paid on 14th March and if it was not paid on 
that day, it was open to Sitharamiah to bring an 
action against tho defendants on the next day. In 
fact the cause of action for the recovery of that 


money must be deemed to have accrued on the date 
on which Ex. B was executed and had this money 
not been sued for for a period of six years, it would 
have been barred by time. That is why an attempt 
was made on behalf of the defendants to defeat 
this claim on the ground of limitation. But for¬ 
tunately the document under which the payment 
was to be made was registered and the limitation 
for this payment was six years and not three. 
There was thus no question of credit granted to 
the defendants for the payment. I cannot, there¬ 
fore, reasonably infer any implied agreement from 
the deed of partition, Ex. B. 

The third contention advanced by the learned 
Advocate-General was that in so far as the defen¬ 
dants had taken the plaintiff's share of the pro¬ 
perty on partition and had begun to enjoy it not 
only from the date on which the partition took 
place but as from 1st July 1929, his client was en- / 
titled to recover interest under tho proviso to S. 1, 
Interest Act, as interpreted by various Indian and 
Privy Council decisions where Courts of Equity 
could in the circumstances mentioned above and in 
the exercise of their equitable jurisdiction award 
interest. Had the jural relationship between the 
parties to this suit been of a vendor and purchaser, 
the jurisdiction of the Equity Courts to grant inte¬ 
rest would have been undisputed. There is a speci¬ 
fic provision now in regard to the payment of 
interest in cases where the vendor has parted with 
possession of the property sold by him without 
receiving the price either wholly or in part : vide 
S. 55 (4) (b), T. P. Act. This is not however a enso 
of sale but that of partition. It was contended by 
tbo learned Advocate-General that oven in this suit, 
Sitharamiah's share must be held to have passed g 
to tho defendants in consideration partly of the 
defendants' share in tho joint property that was 
conveyed under this scheme of partition and partly 
of cash, i. o., of tho sum of Rs. 14,000 and viewed 
thus, this sum would really bo nothing else but the 
price payable to him (plaintiff 1) in cash by the 
defendants for the property that had passed to 
them. 

Learned counsel for tho respondents contended, 
on the other hand, that in order to attract the 
equitable jurisdiction of the Courts, tho legal rela¬ 
tionship between the parties mu9t necessarily bo 
such as mentioned in Halsbury’s Laws of England, 

1st Edn., Yol. XXI, para. 74 at pp. 40 and 41 and 
inasmuch as the jural relationship between the par¬ 
ties to the present suit did not fall under one of tho 
heads mentioned therein, tho cquitablo jurisdiction 
could not have been exercised by the Courts and u 
interest could not be therefore said to be 'payable 
by law.' Learned counsel for the appellant relied on 
several decisions in support of his contention. Tho 
first one was in (1805) 12 Ves. 25=33 E. R. Reprint 
10. 10 This was a case whore a purchasor who had 
taken possession of a property without a conveyance 
was compelled to pay interest though tho money 
was to be paid at a particular date on the execution 
of the conveyance. The Master of the Rolls in deli¬ 
vering the judgment for tho plaintiff observed as 
follows : 

“The purchaser might have said, he would not 
have anything to do with the estate, until he g°t a 
conveyance. But that is not the course ho too*. ilo 
enters into possession; an act, that generally amoun s 
to a waiver even of objections to title. He proceeds 
upon the supposition, that the contract will bo exc- 

16. (1805) 12 Ves. 25: 33 E.R. Reprint 10: 8 R. R. 

275, Fludyor v. Cooker. 
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a cuted; rind therefore agrees, that from that day, he 
will treat it, as if it was executed. The act of taking 
possession is an implied agreement to pay interest; 
for,so absurd an agreement, as that the purchaser is 
to receive the rents and profits, to which he has no 
legal title, and tho vendor is not to have interest, 
a9 he has no legal title to the money, can never bo 
implied.'’ 

Our attention was also drawn to the decision in 
43 Bom. 181 17 whero Lord Shaw in a case of com¬ 
pulsory acquisition awarded interest on equitable 
considerations. lie observed os follows : 

"The Board is of opinion that the right to interest 
depends upon the following broad and clear consi¬ 
deration. Unless there be something in the contract 
of parties which necessarily imports the opposite, 
tho date when one party enters into possession of 
tho property of another is the proper date from 
b which interest on the unpaid price should run. On 
the one hand, the new owner has possession, use, 
and fruits; on the other the former owner, parting 
with these, has interest on the price. This i3 sound 
in principle and authority fully warrants it." 

Following this decision, tho Bombay High Court 
subsequently awarded interest in 46 Bom. 195 18 
where in pursuance of a contract for sale of property 
a purchaser was let into possession and the vendor 
was in seeking to recover the balance of tbe pur¬ 
chase money held entitled, independently of the 
provisions of tho Transfer of Property Act, to get 
interest on such unpaid balance from the date when 
possession was delivered by him. Mr. Govindaraja- 
ebari relied, on the other hand, on a decision by a 
Division Bench of this Court in 53 Mad. 549 2 where 
it was held that a lessor was not entitled to recover 
c interest on the arrears of rent under the provisions 
of tho Interest Act on general equitable grounds as 
the proviso to S. 1, Interest Act, enabled the Court 
to award interest only in case3 where it was payable 
in law before the Act was passed and the Courts in 
India following the practice of the English Courts 
did not prior to the Indian Act, award interest in 
the case of ordinary debts but did so only in certain 
special cases. Having regard to the various decisions 
to which reference has been made there cannot be 
much of a doubt that although the jural relationship 
of tho parties to tho present suit was not one of 
jthosc stated in Halsbury Vo). 21, pp. 40 and 41, yet 
m view of what was stated by their Lordships of 
tho Privy Council in 43 Bom. 181 17 and having 
regard to the fact that the defendants had been 
realising the income of the plaintiff's share in tho 
joint property under the deed of partition even from 
( ^ July 1929 without discharging the debt that 
they were liable to pay under the terms of the parti¬ 
tion deed, it may not be incorrect to award interest 
under the proviso to 8. 1, Interest Act, even if the 
analogy of a vendor and purchaser may not be 
strictly applicable to this case. 

A3 for the question of set-off claimed by the 
defendants and allowed by the lower Court, I am of 
opinion that the decision of the learned District 
Judge was correct and cannot be interfered with. 
Having regard to certain English decisions, the 
learned Advocate-General did not advance the con¬ 
tention, and rightly so, that tho defendants were 
not, in view of what was contained in tho note to 

17. C18) 5 A.I.R. 1918 P.C. 129 : 48 I. C. 404 : 43 
Born. 181 : 45 I. A. 233 (P.C.), Ratanlal Chunilal 
Pannalal v. Municipal Commissioner, Bombay. 

1». (’22) 9 A.I R. 1922 Bom. 186: 64 I. C. 492 : 46 
Bom. 195 : 23 Bom.L.R. 1000, Pandurang Balajec 
v. Mabadoo Gopal. 


the partition deed, Ex. B and which ha3 been re- e 
produced in this judgment, entitled to claim a set¬ 
off ; but he contended that in so far as defendant 1 
was not a party to the partition and a promise by 
Sithunimiah to pay Rs. 5500 was made to defen¬ 
dants 2 to 5 only, it wa3 not permissible to grant a 
set-ofi to them in an action to which defendant 1 
was also a party. And, in support of this, reliance 
was placed on the statement made by defendant 2 
as a witness in this case where he had expressed his 
inability to say if his father had anything to do 
with the sum of Rs. 5500. It is true that the agree¬ 
ment to pay Rs. 5500 was entered into between 
plaintiff 1 and defendants 2 to 5 only ; but having 
regard to the fact that they were acting on behalf 
of the whole joint family including their father and 
the properties were being allotted on theassumption 
that defendant 1 (i. e., the father! was a party to 
the arrangement of partition, which he had even- / 
tually ratified, there can be no manner of doubt 
that this money was payable to all tbe defendants 
in spite of what defendant 2 had stated in his cross- 
examination and not only to defendants 2 to 5. It 
was therefore rightly allowed by way of set-off to the 
plaintiffs’ claim. For the above reasons, the plain¬ 
tiffs’ appeal must be accepted to the extent that they 
will be entitled to recover interest at six per cent, 
from 14th March 1930 upto the date of realisation. 
The parties will be entitled to payand receive pro¬ 
portionate costs, in accordance with the measure of 
their success and failure both in this and in the 
lower Court. 

VENKATARAMANA RAO J. — Tbe facts 
are so fully stated in the judgment of my learned 
brother that I consider it unnecessary to re-state 
them. Ho has also dealt with the question of set- 
off which arises in the case. I therefore do not J 
propose to deal with it at length. The set-off must 
be clearly allowed in view of Ex. A, cl. 1, and the 
fact that the father ratified the partition. The main 
question in the case is whether tho plaintiffs are 
entitled to claim interest on the sum of Rs. 14,000 
payable under Ex. B. The claim to interest is rested 
by tbe learned Advocate-General who argued the 
appeal on the provisions of the Interest Act. Under 
that Act, the Court can award interest upon all 
debts or sums certain payable at a certain time or 
otherwise in the following cases : (i) the Court may 
allow interest to the plaintiff if theamount claimed 
is a sum certain which is payable at a certain time 
by virtue of a written instrument; (ii) If payable 
otherwise, then from the time when tho demand 
for payment shall have been made in writing; and 
(iii) Interest shall be payable in all cases in which h 
it is payable by law. 

The learned Ads*ocate-General claimed interest 
both on tbe ground that there was a sum certain 
payable at a certain time by virtue of a written in¬ 
strument, Ex. B, and also that it was payable by 
law. Taking the first ground, there is tho written 
instrument ami the sum certain. But the question 
is whether the said sum was payable at a certain 
time. The learned counsel on either side relied on 
a number of English cases in support of their res¬ 
pective contentions because the Interest Act is based 
on the English Act which is known as Lord Tenter- 
don’s Act and tho English cases have been relied on 
both by tho Privy Council and the Courts in India 
in the interpolation of tho Indian Act. There is a 
conflict of view in regard to the interpretation to bo 
placed on the expression "certain 'time" in the 
English cases; hut on a careful consideration of 
those cases it seems to me that with reference to the 
point in controversy in this case, that conllict is 
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a not material. In (1874) 9 Q.B. 99,7 Coleridge C. J. 
who delivered the judgment of the Exchequer 
Chamber, held that where a sum of money was 
payable under a charter party after entire discharge 
and right delivery of the cargo in cash two months 
after the date of the ship's report inwards at the 
custom house although the time was ascertained and 
became settled by the event, the money was not 
payable at a time certain within the meaning of 
the statute, Lindley L. J. explained the scope of 
this decision in (1892) 1 Ch. 120® at p. 144 thus : 

“The Act, as construed by the Exchequer Cham* 
ber, requires that the contract shall ascertain the 
sum and the time; the certainty of both must 
appear from the contract. But still if all the ele¬ 
ments of certainty appear by the contract, and 
nothing more is required than an arithmetical com¬ 
putation to ascertain the exact sum or the exact 
b time for payment, that will be sufficient.” (The 
italics are mine.) 

Lord Tomlin dealing with this case in 1929 A.C. 
631l 2 at p. 639 remarked thus : 

“In their Lordships' judgment the decision of the 
Exchequer Chamber in (1874) 9 Q.B. 997 is an 
authority binding the English Courts upto and in¬ 
cluding the Court of Appeal to hold under Lord 
Tentordon's Act that if the sum becomes payable 
at a time fixed by reference to a contingent event 
which may or may not happen, it is not payable by 
the written instrument at a time certain.” (The 
italics are mine.) 

In (1875) 10 Q.B. 371, 0 the Court had to consider 
this question and on the particular documont beforo 
them there was a difference of view. In that case 
Blackburn J. took the view that the money was not 
C payable at a certain time within the meaning of the 
Act. But both Mcllor J. and Lush J. differed from 
him. In that case there was a contract for the supply 
of furniture. The terms of the contract were em¬ 
bodied in a letter which ran thus : 

“I have thought over your application respecting 
the Norfolk Hotel; the best terms I could offer 
would be one-third in cash, and bills at six and 
twelve months for the balance.” 

Blackburn J, in construing this document re¬ 
marked thus ; 

“I have not the slightest hesitation in saying 
that the written instrument, by virtue of which the 
debt became payable contemplated a particular day, 
which when tho goods were delivered, would bo 
ascertained, and then the money would be payable 
at a certain time. But did tho debt become payable 
by the written instrument at a certain time ?” 

He held not and gave the following reasons : 

“Tho construction of the statuto is that tho 
written instrument would specify the timo; and if 
that be so, the written instrument in this case does 
not do it." 

Mellor J. observed thus : 

“Tho object of the section was, not that tho actual 
day should be ascertained upon the face of the in¬ 
strument, but that tho basis of tho calculation which 
was to make it certain should be found in the in¬ 
strument in writing.” 

Ho therefore took the viow that when tho goods 
were sent in, the timo for tho payment of the one- 
third in cash had arrived and that would bo enough. 
Lush J. obsorvod thus : ' 

I agreo with my brother, Blackburn, that the 
early part of the section which wo are now discus¬ 
sing intends that the written document should 
specify the time of payment; but then it appears to 
mo that the section does not require that it should 


so specify it by mentioning the day of payment . , • 
The section says, ‘upon all debts or sums certain 
payable at a certain time, or otherwise’; that‘other- 
wise’ is put into contrast with ‘at a certain time.' 
It means, I think, payble originally by the contract 
of the parties at a time certain, or not at a time 
certain—where the time is fixed by the agreement 
of the parties, or not fixed by the agreement of the 
parties. But where it is fixed by the agreement of 
the parties it shall appear in writing ... The other 
case or otherwise' is where no time is fixed for 
payment; then the creditor, the amount being due, 
may make interest to run from the time he chooses 
to demand it provided he makes the demand in 
wntmg. In this case the contract is one-third to be 
paid in cash, that is, in ready money, as soon as the 
goods are delivered and the invoices are delivered, 
so that the amount can be ascertained. So that the 
time of payment is fixed by the contract of the / 
parties, and it is to be determined by the time when 
the goods are delivered.” 

It will be seen from this decision that all the 
Judges have concurred in one matter, namely, the 
written instrument should specify the time of pay¬ 
ment; if not, the section would not apply. The con¬ 
flict between the learned Judges was whether the 
day of payment could be rendered certain by refer¬ 
ence to a future named event, i. e., as soon as the 
goods are delivered. The view of Blackburn J., was 
that when a time is made to depend upon a future 
named event, it cannot be called a certain time 
within the meaning of the section because it has to 
be rendered certain in future. But the other learned 
Judges were of the opinion that if the time of pay¬ 
ment was specified, it would be enough. Mellor J. 
put it thus : g 

“It was quite sufficient if there was a time fixed 
which by extrensic facts, could be made to identify 
the date for the calculation, without its appearing 
in so many words upon tho face of the instrument.” 

Even in (1874) 9 Q, B. 997 the timo was specified 
in tho contract but as Lord Tomlin points out, the 
precise time of payment can only be fixed by refer¬ 
ence to a contingent event which may or may not 
happen. Sir John Coleridge, who delivered tho judg¬ 
ment of the Privy Council in 7 M. I. A. 263® re¬ 
marks that the statuto requires that certainty of 
timo and the amount should be oreated by the 
written instrument and should exist at the time 
when (ho promise is made and therefore it does not 
affect debts contingent in amount and time of be¬ 
coming duo so that tho Act would not apply to 
cases where “there is no promise absolutely to pay 
any sum, certain or uncertain, nor any time limited h 
for the paymont but only a promise contingent on 
events which may never happen, to pay a sum 
capable of ascertainment only, and if when these 
shall happen, and the timo for the happening of 
which, if thoy ever do happen, may be indefinitely 
postponed.” No doubt in this case thero is no ques¬ 
tion of contingency in regard to tho payment of the 
amount. But the question is whether there i3atime 
'limited for the payment.' The written instrument 
need not namo the preciso day of payment hut it 
should specify the timo of payment. Tho exact day 
of paymont can be ascertained with reference to the 
provision relating to the timo specified. The ques¬ 
tion in this cose is, does Ex. B specify tho time of 
payment ? That which is relied on is the following 
passage in the documont : "Those who got this A 
schedule share of properties should pay separately 
to those who get the B schedulo share of properties 
a sum of Bs. 14,000.” Prima facio this clause 
declares only the liability and does not specify when 
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a the sum of Rs. 14,000 is payable. The learned 
Advocate-General has contended that the document 
specifies the time of payment and says that the 
time of payment is either 1st July 1929 or at any 
rate 14th March 1930, the date of the document. 
So far as the argument based on the former date is 
concerned.it is untenable because the liability to pay 
Rs. 14,000 is not fixed until 14th March 1930. The 
contention in regard to the date 14th Maroh 1930 is 
put thus: that as from that date the parties became 
severally entitled in respect of properties which 
were allotted to them at the partition, the amount 
must be deemed to bo payable from that date. The 
question is not whether the amount can be deemed 
to have becorno payable but did the document spe¬ 
cify that from that date the amount was payable ? 
I find it a little difficult to say that the document 
specifies the time from which it is payable. It is in 
b such cases, I think, as Lush J. points out in (1875) 
10 Q. B 3718 the words “or otherwise" would be¬ 
come applicable (vide the observations already cited 
by mo). I therefore prefer to rest my decision on 
the second ground advanced by the learned Advo¬ 
cate-General which seems to bo well founded. The 
proviso to the section that interest should bo allow¬ 
ed in all cases in which it is payable by law has 
been construed by the Privy Council both in 1929 
A. C. 03113 and I.L.R. (1938) 2 Cal. 72, 3 as apply- 
ing to cases in which the Court of Equity exerci¬ 
ses jurisdiction to allow interest. In case of sales 
and purchases of land, as pointed out by Viscount 
Cave in 1925 A. C. 52010 at p. 532 "it is the prac¬ 
tice of tho Court of Chancery to require the pur¬ 
chaser to pay interest on his purchase money from 
the date when ho took, or might safely have taken 
c possession of the land; but this practice rests upon 
tho view that the act of taking possession is an im¬ 
plied agreement to pay interest, and this rule has 
been extended to cases of compulsory purchase 
under tho statutory enactments." 

The principle of equity that is invoked is thu 3 
explained by Lord Shaw in 43 Bom. 18117; "On tho 
one hand, tho now owner has possession, use and 
fruits; on tho other, tho former owner, parting with 
these, has interest on the price. This is sound in 
principle, and authority fully warrants it." Tho 
question is whether thi3 principle can bo extended 
to the present case. The sum of Rs. 14,000 to bo 
paid by tho person who takes the Sch. A properties 
to the person who gets the Sch. B properties is by 
wuy of equality of partition or what is termed as 

owelty in a Court of Equity. When owelty has 
d *° " e I )aid * U |C amount is alwnys regarded as in the 
naturo of a sum due to the vendor of land from his 
vendee. 1 ho reason is obvious. One co-sharer parts 
with a portion of the property as representing tho 
shaio lie is legitimately entitled to in consideration 
of a sum of money in respect whereof ho must bo 
regarded as the vendor and the person who takes 
the property must lie regarded ns tho vendee. Mr. 
Govindarajachari relied upon a passage in Ilnls- 
bury’s Laws of England, 1st Edn., Vol. 21 , p. -in, 
in support of his contention that the enso of parti¬ 
tion is not mentioned as one of tho cases where a 
Court of Equity would grant intorest. But tho cases 
mentioned therein are only illustrative and not ex¬ 
haustive. Tho passage clearly indicates that whero 
the relationship of a vendor and purchaser exists 
between tho parties, the Court of Equity would 
award interest. Therefore the passage relied on by 

19. (1925) 1925 A.C. 520 : 91 L.J.K.B. 629 : 133 

L.T. 49: 69 S.J. 413: 41 T.L.R. 411: 21 LI.L.Rep. 

270, Swift and Co. v. Board of Trade. 


Mr. Govindarajachari does not support him. I am 
therefore of the opinion that this is a case where ° 
the Court of Equity would certainly award interest. 
The plaintiffs would therefore be entitled to inter¬ 
est and I agree with my learned brother that the 
interest would bo payable at 6 per cent, from 14th 
March 1930. Tho plaintiffs will be entitled to have 
a decree for the sum of Rs. 8500 after setting off tho 
sum of Rs. 5500 with interest from 14th Maroh 
1930 upto the date of realisation. I also agree with 
the order 03 to costs proposed by my learned bro¬ 
ther. 

C.R. K./K.S. Order accordingly. 

C. P. c._ 

(b) (’40) Chitaley, S. 34, Note 6 Ft. 2. 

(’41) Mulla, Page 3 143 and 144 Note "Interest 
prior to the date of suit.” 

(g) (’40) Chitaley, O. 8 , R. 6 Note 9. / 

(’41) Mulla, Fage 626 Note "Same character." 
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In re S. N. Vittal and others 
Appellants. 

Criminal Appeal No. 670 of 1941, Decided on 9th 
February 1942, against order of Chief Presidency 
Magistrate, Egmore, Madras, in C. C. No. 2000 of 


Madras City Police Act (3 of 1888), S. 51- 
Fraud must be during betting or gaming and 
not prior or subsequent to it. 

Under S. 51 the fraud must he during the betting 
or gaining and not prior to it or subsequent to it. 'J 
Where therefore there is no reason to think that 
at the time the accused accepted the money from 
the complainant they had no intention of paying 
the winnings to him even though the horse that ho 
had backed should win the race the accused cannot 
be guilty under S. 51. [ 1 > 437 C 2; P 438 C 1] 

D. T. Sundara Rajan — for Accused. 

C. D. Venkataraman for the Crown Prosecutor 
— for the Crown. 


JUDGMENT —The three appellants have been 
convicted and fined by the Chief Presidency Mngis- 
trate, Madras, under S. 51, Madras City Pol'ice Act, 
for winning from the complainant money by means 
of fraud or malpractice in betting. Tho case of the 
complainant is that he betted with the appellants, 
that the horse on which he had bet won, and that 
although he thereby became entitled to be paid the ' l 
money promised by the appellant on tho bet, they 
dnl not pay him. He complained to the police; and 
the present caso was brought against the appellants 
under tho City Police Act. Section 51 makes it 
clear that what is punishable under that section is 
fraud, unlawful device, or malpractice in betting or 
gaming, i. e., the fraud must be during the betting 
or gaming and not prior to it or subsequent to it.. 

It seems to mo that a breach of contract such as! 
the appellants committed by not paying over money 
that was due to tho complainant is not a malpractice 
or fraud at all—still less an unlawful device- but 
even if the failure to pay tbo money could be’ des- 
eribcd by any of thoso expressions, tho fraud or, 
unlawf"! device or malpractice would be in the 
fulfil,nont of the contract and not in tho actual 
betting itself. Ibo betting bad taken place before 
ho race was won; and the paying over of the money 

'“V'o , par , °, , t e bett, “ 6 - Paving with a marked 
card or loaded d.ce would come under the section; 
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a but not anything that occurred after the play or 
betting had ceased. If a man were induced to bet by 
one who had no intention of paying anything even 
if the horse backed should win, the man accepting 
the money would be guilty of cheating; but the 
appellants were not charged with that offence, and 
there is no reason to think that at the time they 
accepted the money from the complainant they had 
no intention of paying the winnings to him even 
though the horse that he had backed should win 
the race. 

Two English cases have been referred to. They 
are both relevant to the question we are considering; 
because the betting law in England is very much 
the same as it is in the city of Madras. Section 17, 
Gaming Act, 1845 (8 and 9 Viet. c. 109) is very 
similarly worded to S. 51, Madras City Police Act. 
The question has been discussed in (1850) 4 Cox. 
b C. C. 3921 and (1912) 3 K. B. 568,2 and it was 
emphasized there that the fraud or malpractice 
must be in the actual betting or gaming itself. 
The appellants did not therefore commit any act 
punishable under S. 51, City Police Act. The appeal 
is consequently allowed and the conviction and 
sentence set aside. The fines paid will be refunded. 

C.R.K./R.K. Appeal allowed , 

1. (1850) 4 Cox. C. C. 392, Reg. v. Bailey. 

2. (1912) 3 K. B. 568, Rex. v. Governor of Brixton 
Prison; Ex parte Goland and Metzler. 
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Venkataramana Rao J. 
Eanagavelu Nadar and others — 
c Appellants 

v. 

Sooravali Subbier and others — 

Respondents. 

Second Appeal No. 1082 of 1939, Decided on 
19th December 1941, against decree of Sub-Judge, 
Madura, in A. S. No. 16 of 1939. 

Trusts Act (1882), S. 62 — Principle in S. 62 
is equitable one and applies to public or private 
trust—Public religious trust — Trustee selling 
trust property to third person and for purchase 
price conveying his own property to trust—Sale 
of trust property set aside — Trust is bound to 
refund benefit it had by virtue of sale — Sale in 
such case is not void but only voidable. 

The principle in S. 62 is an equitable one which 
" would apply to the case of a trust whether public or 
private. Consequently, where a trustee of a public 
religious trust sells trust property to a third person 
and for the purchase price conveys his own property 
to the trust, and the sale of the trust property is 
set aside on the ground that there was no valid 
necessity to sell that property, the trust is bound to 
refund the benefit it had by virtue of the sale. The 
sale in such a case is not void. It can only bo held 
to be voidable on the ground that it was in excess 
of the powers of the trustee. [P 439 C 2] 

B. Sitarama Rao and K. R. Rama Tyer — 

for Appollants. 

T.M. Krishnaswami Ayyar for V . Meenakshi — 

for Respondents. 

JUDGMENT.—This second appeal arises out of 
a suit for recovery of possession of the propertv 
comprised in Sch. A by the plaintiff who was a 
trustee of certain charities under a scheme decree 
in O. S. No. 13 of 1922 on the file of the Sub-Court. 


Madura. The said property admittedly belonged to 
the charity but it was sold on 7th December 1924 6 
by defendant 1 who was then a trustee of the charity 
for Rs. 2212, to defendant 2. Defendant 2 firm was 
adjudicated insolvent and all its properties and 
effects including the said property vested in the 
Official Assignee of Madras, who by a conveyance 
dated 7th May 1929 sold this property among other 
properties to the firm of Maya Nadar Bros, and on 
the date of this suit the said property vested in 
defendants 4 to 6. Defendant 4 died during the 
pendency of the litigation, and defendants 8 to 10 
who are the appellants herein are his legal repre¬ 
sentatives. Defendants was adjudicated an insolvent 
and the Official Receiver, Madura, as representing 
his estate is defendant 7 in the suit. The sale in 
favour of defendant 2 was impeached by the plain¬ 
tiff on the ground that it was in excess of the powers 
of the trustee and invalid. Both the Courts have / 
answered that question in favour of the plaintiff 
and this finding is not challenged in second appeal 
by Mr. Sitarama Rao, learned counsel for the ap¬ 
pellants. But the main contention urged by him is 
that his clients and defendants 6 and 7 arc entitled 
to recover the properties comprised in the B sche¬ 
dule or the Rs. 2212 the purchase price paid for the 
sale of A schedule property beforo the plaintiff can 
recover possession of the said A sohedule property. 
Both the Courts have negatived this contention 
and declined to give the relief asked for on behalf 
of defendants 4 to 7. 

To appreciate the contention of Mr. Sitarama Rao 
a few facts are necessary. On 7th December 1924, 
two documents came into existence, viz.,Exs. C and 
O-l. Exhibit C purports to be a declaration of trust 
executed by defendant 1. The recitals in the said g 
deed are that as the A schedule property which was 
dedicated to charity was not yielding proper income, 
be for the benefit of the said charity settled the 
price of the said property at Rs. 2212 and completed 
the sale deed in favour of N. K. K. Venkatarama 
Iyer, defendant 2 herein, that in substitution of 
A schedule property, through the said document 
Ex. C, be was setting apart of his free will the pro¬ 
perty comprised in B schedule which is also worth 
Rs. 2212 and which belonged to him so that the 
income of the said property may be utilized for the 
said charity. Exhibit C-l is a deed of absolute sale 
in favour of defendant 2 by defendant 1 for Rupees 
2212. He recites almost the same facts as in Ex. C. 

In the said document also occurs the recital that 
A schedule property which was being sold was not 
yielding any income and therefore ho bad to sell 
this property to defendant 2 and that in substitu- ^ 
tion thereof he was giving bis own property. To 
provide against any loss that defendant 2 may 
sustain by roason of the conveyance bo provided 
the following security, viz., the B schedule property. 

The clause relating thereto runs thus : 

"If any incumbrances or litigations should arise 
and you should incur a loss, you shall get tho under¬ 
mentioned item 2 of property shown as security for 
tho same; to this effect is tho deed of absolute sab¬ 
ot punja land executed by me out of my free will. 

The contention of Mr. Sitarama Rao is that for 
the price of Rs. 2212, 13 schedule property must bo 
deemed to have been conveyed by defendant 1 to ie 
trust and therefore it had the benefit of that pio 
perty and tho trust must reconvoy the proper y 
under Sch. B or pnv the price thereof because while 
getting A schedule property, it cannot be allowed to 
retain the benefit it bad from the money received 
from defendant 2. The contention of Mr. T. M. 
Krishnaswamy Iyer is that this plea for the recovery 
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a of B schedule property or its price was not specifi¬ 
cally raised in the pleadings though no doubt there 
was a plea in the written statement of defendants 4 
to 6 that tho plaintiff should have no right to get 
the cancellation of tho sale without repaying the 
defendants tho purchase price and the amount spent 
by them. Again, there was no assignment of the 
covenant relating to the security in Ex. C-l in 
favour of defendant 2 or his assignors by the Offi¬ 
cial Assignee. Mr. T. M. Krishnaswami Iyer also 
stated that tho plaintiff's case is that the B sche¬ 
dule property is also charity property nnd is not 
property belonging to defendant 1. In fact an issue 
(issue 2) was raised in the case but that was not 
gone into by both the Courts. 

The learned District Munsif observed that he con¬ 
sidered it unnecessary to decide the said issue. The 
learned Subordinate Judge dealt with the case on the 

J assumption that tho property belonged to defendant 1. 

The view he took was that the transaction repre¬ 
sented by Exe. C and C-l in effect amounted to an 
exchange between defendant 1 in his personal capa¬ 
city and defendant 1 in his capacity as trustee, 
that be took the trust property in exchange for his 
own and sold the trust property and appropriated 
the 6ale proceeds himself. Taking this view he held 
that defendants 5, 6 and 8 to 10 cannot claim pos¬ 
session of the property described in Sch. B or any 
charge on the property on the ground that their 
predecessor in interest did not purchase the B sche¬ 
dule property from the Official Assignee and fur¬ 
ther that there was no warranty of title given by 
the Official Assignee in favour of their predecessor- 
in-title and there was no assignment by the Official 
Assignee of the covenant relating to security in 

c Ex. C-l in favour of the predecessor-in-title. Tho 
question is whether the view’ taken by tho learned 
Subordinate Judge is sound and whether any relief 
can be given to defendants 5, G and 8 to 10 in this 
suit. 

After listening to the arguments of learned coun¬ 
sel on both sides, it seems to me that the view- 
taken by the learned Subordinate Judge that the 
transactions represented by Exs. C nnd C-l amount 
in law to an exchange is not correct. The substance 
of the transaction is that defendant 1 as trustee 
sold the A schedule property to defendant 2 and for 
the purchase price he conveyed his own property to 
the trust. If the matter is viewed thus, the question 
is when the sale of A schedule property is set aside 
on the ground that there was no valid necessity to 
sell that property, whether the trust is not bound 
, to refund the benefit it lmd by virtue of the sale. If 
a the question related to a private trust and even if 
it is assumed that the purchase was by the trustee 
himself, there can be no doubt that the trustee or 
his alienee will be entitled to call upon tho trust 
to surrender the benefit the trust had by virtue of 
the sale in his favour. This principle is recognized 
by Legislature in S. 02, Trusts Act, which so far as 
is material for the present discussion runs thus: 

41 Where a trustee has wrongfully bought trust 
property, the beneficiary has a right to have the 
property declared subject to the trust or ic-trans- 
ferred by the trustee, if it remains in his hands un¬ 
sold, or, if it has been bought from him by any 
person with notice of the trust, by such person. But 
in 6ucb case the beneficiary must repay the purchase 
money paid by the trustee, with interest, and such 
other expenses, (if any) as he has properly incurred in 
the preservation of the property.' 

The contention of Mr. Krishnaswami Iyer is that 
that provision will not apply to a caso of public roll- 
gious trust and that the conveyance of A schedule 


property must ho deemed to be void and the trust is 
not bound to refund any benefit which it had re¬ 
ceived and in fact no benefit was received because 
defendant 1 appropriated the purchase price for 
himself. I am not inclined to agree with the con¬ 
tention of Mr. Krishnaswami Iyer that the transac¬ 
tion is void. The sale can only he held to be 
voidable on the ground that it was in excess of the 
powers of the trustee*. His contention that the trans¬ 
action is void is based on the ground that the 
transaction must in law amount to an exchange and 
tho trustee must be deemed to have conveyed the 
A schedule property to himself and then sold it 
under Ex. C-l. As I have already stated I am not! 
inclined to take this view of the transaction. 

Again the question is not whether the transaction 
is void or voidable but whether a trust is entitled 
not only tc recover tho trust property which has! 
been wrongfully conveyed but also retain any bene¬ 
fit it had from the transaction. I do not see why 
the principle in S. 62 should not be held applicablej 
to the case of public religious trusts. I am inclined 
to hold that the principle is an equitable one which 
would apply to the case of a trust whether public or 
private. But the question is whether the appellants 
are entitled to get any relief in this suit. Iu the 
written statement no relief was asked for the re¬ 
conveyance of the B schedule property or the sum 
of Rs. 2212 though no doubt they asked fora refund 
of the purchase price. Further the title to B sche¬ 
dule property was not gone into. Instead of remand¬ 
ing the suit for trial on issue 2, I think it is more 
desirable that the question of title to B schedule 
property, i. e., whether it is charity property or 
property belonging to defendant 1 and if so whether 
defendant 4 should not he given the relief which 
he is entitled to if it is found to he property be¬ 
longing to defendant 1 may be left for investigation 
in a separate 9uit. Learned counsel for the appellant 
has also no objection to this course being adopted. 
In the result the second appeal is dismissed. But as 
I am deciding the case on a view quite different 
from that taken by the learned Subordinate Judge 
I direct each party to bear their own costs iu the 
second appeal. Leave to appeal refused. 

C.R.K./G.N. Appeal dismissed. 
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HoR WILL J. 

In re G. S. Paramarth and another 
Petitioners. 

Criminal Revn. Caso No. 924 of 1941 and (Cri. ll 
Revn. Petn. No. 870 of 1941), Decided on 19th 
January 1942, to revise judgment of third Presi¬ 
dency Magistrate, Egmore, Madras, D/. 1st Septem¬ 
ber 1941. 

Defence of India Act (1939), S. 2 — Rules 
under, R. 58(1)— Accused held guilty under 
R. 58 (I). 

A thing is said to be of a military nature when it 
resembles something done by or appertaining to or 
belonging to soldiers, so that if any exercise, move¬ 
ment, evolution, or drill is of the sumo kind as is 
done by soldiers under training, or during the 
course of their ordinary drill, then that oxercise, 
movement, evolution, or drill could he said to be of 
a military nature. Where the object of the evolu¬ 
tions performed by the accused and their men is 
clearly to enable a large body of men to respond 
immediately to a word of command so that it would 
be possible for one man in charge of a large body of 
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a persons to make them execute his will without the 
need of any elaborate explanations or directions the 
accused do infringe R. 58 ( 1 ). [P 440 C 1] 

V. Rajagopalachari and K. Sanjiva Kamath — 
for Petitioners. 

Crown Prosecutor — for the Crown. 

ORDER—The two petitioners were convicted by 
the third Presidency Magistrate, Egmore, Madras, 
for an offence punishable under Rule 58 (2), 
Defence of India Rules, by engaging in exercises, 
movements, and drill of a military nature. Peti¬ 
tioner 1 is the organiser of the Rashtriya Swayam 
Sevak Saugh and petitioner 2 is an instructor. This 
organisation has a membership of about 200 and 
they drill every Sunday morning on the grounds in 
front of the Royal Theatre. On 17th August 1941 
the Police found about 150 members gathered there; 
b and P. W. 1 and other Police Officers watched their 
evolutions for sometime. They lined up in forma¬ 
tions, saluted an orange flag, which is said to 
represent Hinduism, and in saluting it they per¬ 
formed certain evolutions with tho lathis which 
they were holding in their hands. Some drill then 
took place, they divided into squads, and then two 
squads of four each began to exercise with lathis. 
There were sixty seven other persons armed with 
lathis; but they laid them on tho ground while the 
police were watching and performed certain move¬ 
ments with their body and arms to try to satisfy 
the Police that what they were doing was, as tho 
petitioners say, with the object of exercising their 
bodies in the interests of their health rather than 
to perform exercises which might afford training 
for action by force against other communities and 
c persons. 

It is difficult to say what “exercise, movement, 
evolution or drill” is not of a military nnture. A 
thing is said to bo of a military nature when it 
resembles something done by or appertaining to or 
belonging to soldiers, so that if any oxercise,°move¬ 
ment, evolution, or drill is of the samo kind ns is 
done by soldiers under training, or during tho 
course of their ordinary drill, then that exercise, 
movement, evolution, or drill could be said to be of 
a military nature. The object of the evolutions per- 
formed by the accused and their men was clearly to 
.enable a largo body of men to respond immediately 
to a word of command so that it would bo possiblo 
for one man in cbar K o of a large body of persons to 
make them execute his will without the need of any 
elaborate explanations or directions. The exercises 
further made them alert nnd readily responsive to 
" orders. Tho fact that 75 persons wero armed with 
lathis cannot be ignored. It is true that oven in 
ordinary physical exercises sticks arc sometimes 
used; but the lathis held by tho petitioners and 
their men wero about 1 to 6 feet long and were 
formidable weapons if used by trained men. I there- 
fore have no doubt that tho appellants did infringo 
H. 58 (1), Defence of India Rules. 

The Police officers, P. Ws. 1 and 2, say that tho 
petitioners were warned on more than one occasion 
that they wero doing something which was illegal ; 
hut I do not think that the fact that the petitioners 
disregarded thoso warnings necessarily means that 
they intended to deliberately flout the law. It is not 
easy to sny what may bo done and what may not bo 
done under the Defence of India Rules ; and any 
intelligent person is as much entitled to his opinion 
in regard to what is and what is not military drill 
as tho Sub-Inspector. It seems desirable that tho 
Madras Government should follow the example of 
the Bombay Government in stating more explicitly 
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what they will permit to be done and what they 
will not. The expression “exercise, movement, 
evolution, or drill of a military nature” is so wide 
in its scope that a person clicking his heels and 
making a smart salute might well be guilty of an 
infringement of the Defence of India Rules and 
make himself liable to a punishment upto five years 
rigorous imprisonment. The petitioners have told 
the police—and they seem to have told the Magis¬ 
trate also—that they had no desire of infringing 
the law and that if it were found that they had 
infringed the law, they wero prepared to give up 
their physical exercises and to abstain from them 
in future. Under these circumstances, it will be 
sufficient in the interests of justice if the petitioners 
are called upon to pay a small fine of Rs. 20 each. 
The balance of the fines paid should be refunded. 

C.R.K./R.K. Fines reduced . 
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Horwill J. 

In re Tamalampudi Veeranna 
Accused. 

Criminal Revn. Case No. 1024 of 1941 (Case 
Referred No. 56 of 1941), Decided on 30th January 
1942, referred by Sess. Judge, East Godawari at 
Rajahmundry, D/- 20th November 1941. 

• (a) Penal Code (1860), Ss. 75 and 511— 

S. 75 does not apply to offence under S. 511. 

Section 511 not being in Chap. 12 or Chap. 17, 
Penal Code, S. 75 does not apply to offences under 
Section 511. [p 441 C 1] 

(b) Criminal P. C. (1898), Ss. 209, 28 and 438 
— Joint Magistrate before whom accused was ^ 
charged under S. 511 and S. 379, Penal Code, 
erroneously thinking S. 75, Penal Code, to be 
applicable and transferring case to Sub-Magis¬ 
trate— Sub-Magistrate holding that prima facie 
case was made out and committing accused to 
Sessions—Committal held not illegal — Refer¬ 
ence by Sessions Judge to High Court to have 
committal quashed held unnecessary — Proper 
procedure stated. 

The accused was charged beforo tho joint Magis¬ 
trate under S. 511 read with S. 379, Penal Code. 
The joint Magistrate thought that as S. 75, Penal 
Code, would have to be applied, the accused ought 
to bo punished with a larger sentence than ho him¬ 
self could impose; and so ho transferred the caso to 
the file of tho Sub-Magistrate to bo tried as a 
P. R. case and the accused committed to Sessions if It 
the Sub-Magistrate thought that a prima facio case 
had been made out against him. Tho Sub-Magis- 
trato after enquiry thought that a prima facie caso 
had been mudo out and committed tho accused to 
Sessions. The Sessions Judge thinking tho com¬ 
mittal to be illegal referred tho caso to tho High 
Court to have tho committal quashed : 

Held that tho committal was not illegal on tho 
ground that the joint Magistrate was wrong in bij 
view that S. 75, Penal Code, applied to the otTenco 
under S. 511, Penal Code, and 60 ho could not im¬ 
pose a sufficient sentence. Since tho Sub-Mngistrato 
did not think that some other Magistrate should 
try tho case, his order committing tho accused to 
Sessions was a legal order. The fact that the joint 
Magistrate had no power to order the Sub-Magis¬ 
trate to try the caso did not make tho committal 
illegal. ’ (P 441 Cl] 

Held further that there was no need at all for 
the Sessions Judge to refer the caso to the High 
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Court to have the committal quashed. He could 
have drawn the attention of the Magistrate through 
the District Magistrate to the fact that it was un¬ 
necessary to have committed the accused to Sessions. 

[P 441 C 1] 

Public Prosecutor — for the Crown. 

ORDER.—The accused was an old offender. He 
was charged by the police before the joint Magis¬ 
trate of Rajahmundry with attempting to steal a 
purso from a person's pocket. The joint Magistrate 
thought that as S. 75, Penal Code, would have to be 
applied, the accused ought to be punished with a 
larger sentence than he himself could impose; and 
so ho transferred the case to the file of the sta¬ 
tionary Sub-Magistratc of Rajahmundry to be tried 
as a P. R. cose and the accused committed to Ses¬ 
sions if the stationary Sub-Magistrate thought 
b that a prima facie case had been made out against 
him. The stationary Sub Magistrate after enquiry 
thought that a prima facie case had been made out 
and committed the accused to Sessions. The Ses¬ 
sions Judge, on reading the committal order was 
of the opinion that the committal was illegal, in 
that S. 75, Penal Code, does not apply to an offence 
punishable under S. 511, Penal Code, read with 
S. 379, Penal Code. He therefore referred the cuse 
to this Court to have the committal quashed. Sec- 
i tion 75, Penal Code, can be applied to ollences 
punishable under Chaps. 12 and 17, Penal Code, 
but the joint Magistrate overlooked tho fact that 
S. 511, Penal Code, is neither in Chap. 12 nor in 
Chap. 17, but in Chap. 23. The learned Sessions 
Judge was therefore quite right in thinking that 
the joint Magistrate had formed a wrong conclusion 
that S. 75, Penal Code, could be applied and that 
he himself could not impose a sulheient sentence. 
Under S. 511, Penal Code, the maximum sentence 
is one half of the maximum sentence for the offence 
which the accused attempts to commit. The maxi¬ 
mum sentence for theft is three years rigorous im¬ 
prisonment; so the maximum sentence for an attempt 
to commit theft is 18 months rigorous imprison¬ 
ment, which was within the powers of the joint 
Magistrate. 

The learned Sessions Judgo was however wrong 
in thinking that on that account the committal 
was illegal. Under S. 28, Criminal P. C., a Ses¬ 
sions Court can try any case. Chap. 18, Criminal 
P. C., lays down the procedure to be adopted in 
preliminary enquiry cases; and under S. 209, the 
Magistrate, if ho finds that the prosecution has 
made out its case, should commit the accused to 
d sessions unless it appears to him that “such person 
should be tried before himself or some other Magis¬ 
trate. 1 ; Clearly, the stationary Sub-Magistratc did 
not think that some other Magistrate should try it, 
and so his order committing the accused toscssions 
wit; a legal order. Even when a warrant procedure 
is adopted, the Magistrate may under S. 347 
commit the accused to sessions if ho thinks that 
it is a case which ought to be tried by the Court of 
Session. It may be true that the joint Magistrate 
had no power to order the Sub Magistrate to try 
the case; but that docs not make the committal 
illegal. There was therefore no need ut all for the 
Sessions Judge to refer this case to tho High Court. 
In order that such mistakes might be avoided in 
future, he could have drawn the attention of the 
Magistrate through the District Magistrate to tho 
fact that it was unnecessary to have committed tho 
accused to Sessions. However, as the matter is now 
before this Court and the trial has not begun, and 
it seems desirable that the time of a higher 
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tribunal should not be taken when a lower tribunal Q 
can try the case, the committal is quashed and 
tho joint Magistrate of Rajahmundry is ordered to 
take this case on his file and dispose of it accord¬ 
ing to law. 

C.R.K./G.N. Order accordingly . 

Penal Code— 

la) (*3C) Gour, Pago 200 Pt. 7 and Page 1784 Pt. 4. 

C3G) Ratanlal, Page 136 Pt. 1 and Pace 1292 Pt. 1. 

Cr. P. C.— 

(b) (41) Cbitaley, S. 209, Notes 5 and 11 and 
S. 438 N. 3 Point G. 

(’ll) Mitra, Paces 750-751, N. 701 and Page 1414 
N. 1197. 
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Wadsworth and Patanjali Sastri JJ. ) 

Pariyanampatta Decaswom U ralan 
Kannanoorpata Moopil Nair and 
others — Petitioners 

v. 

A’. A’. Gopalan Nair — Iicceicer 

— Respondent. 

Civil Rcvn. Petns. Nos. 149, 1292, 230, 231, 366 
and 369 of 1940, Decided on 14th October 1941, to 
revise orders of District Munsif, Ottapalam, I)/- 
8 th September 1939. 

Madras Agriculturists Relief Act (4 of 1938), 
Ss. 15 and 3 (ii) proviso (D) — Malabar tarwad 
paying sufficient land revenue to disqualify it 
under S. 3 (ii) proviso (D) — Partition suit — 
Receiver appointed —Properties not divided by ^ 
metes and bounds — Application by receiver 
under orders of Court on behalf of all tenants- 
in-common for relief under S. 15 held com¬ 
petent. 

A suit for partition of a Malabar tarwad filed in 
1934 resulted in a preliminary decree dated 30th 
March 1035. The Court ap|>ointed a receiver to 
hold tho properties during the process of partition 
aud when the Act came into force the properties 
had not yet been divided by metes and bounds and 
the 6 4 sharers were tenants-in.common together 
liable to pay rent to the landholder. The receiver 
under orders of theCourt put in appplicatious under 
S. 15 on behalf of the tenants-in-cornmon with re¬ 
ference to different jenuiis to whom rent was 
payable : 

Held that by the preliminary decree in the 
partition suit the tarwad had ceased to exist and 
the leasehold interest was vested in individual 
sharers none of whom wns liable to pay land revenue 
sufficient to disqualify him under S. 3 (ii) proviso (D) 
and henee tho application by the receiver was not 
disqualified on ground that original tarwad wag 
disqualified under S. 3 (ii) Proviso (D). [p 112 C 1J 

Held further that there was no basis for refus¬ 
ing to agriculturists the benefit to which they were 
entitled under S. 15 merely because by the process 
of devolution the tenancy was held by more than 
one individual. The application by the receiver on 
behalf of a group of individuals, that is, ull tho 
tenants-in-common whom he represented was com¬ 
petent provided at any rate that he was duly autho¬ 
rised by the Court to do so. [p \\o C 2] 

P. Ccvmda Menon — for Petitioners. 

K. Itaman He non and K. Krishna Menon 

— for Respondent, 
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# WADSWORTH J—These civil revision peti¬ 
tions all arise out of applications under S. 15 (4), 
Madras Act 4 of 1938, made by the receiver ap¬ 
pointed in a suit for the partition of a Malabar 
tar wad. The partition suit was filed in 1934 and it 
resulted in a preliminary decree dated 30th March 
1935. The Court appointed a receiver to hold the 
properties during the process of partition and when 
the Act came into force the position was that the 
properties had not yet been divided by metes and 
bounds aud that the 84 sharers were, with refer¬ 
ence to the leasehold interest witl^ which we 
are concerned, tenants-in-common together liable 
to pay rent to the landholder. The receiver's peti¬ 
tion asserts that all the sharers are agriculturists 
and there is no denial of this assertion in the 
counter affidavit, nor is there any plea that anyone 
of the sharers is disqualified under one or other of 
l> the provisos to S. 8 of the Act. We may take it 
that the receiver was in charge of the leasehold 
interests hold on behalf of 84 sharers 60 ine of whom 
were grouped in tavazhies comprising not more 
than nine sharers, that all the sharers had a sale¬ 
able interest in agricultural land and that no in¬ 
dividual sharer or group of sharers has been shown 
to be disqualiffed under any of the provisos. The 
receiver was directed by the Court under the orders 
of which he worked to raise funds and make a 
deposit of the rent due for the Malabar year cor¬ 
responding to Fasli 1347, in order to claim relief 
from arrears under S. 15. The present revision 
petitions relate to different applications presented 
by the receiver with reference to different jenmis to 
whom rent was payable. 

It is contended in revision that these applications 
c should have been dismissed. The contention appears 
to be that the original tenant being a tarwad paying 
sufficient land revenue to disqualify it from having 
an agriculturist status with reference to proviso D 
to S. 3, the receiver, representing the leasehold 
interest formerly held by the tarwad, is similarly 
disqualified. This contention will not bear examina¬ 
tion, for by the preliminary decree in the partition 
suit the tarwad has ceased to exist and the lease¬ 
hold interest is vested in individual sharers none of 
whom appears to pay land revenue sufficient to dis¬ 
qualify him under proviso D, so far as our infor¬ 
mation goes. 

It is next contended that an application under 
S. 15 (4) of tbo Act can only be preferred by an 
individual and that this application made on behalf 
of a group of individuals is therefore incompetent. 
Hero again, it seems to us that the argument will 
" n °t bear examination. The position, when the 
tarwad is disrupted and the leasehold interest be¬ 
comes vested in individual sharers, is surely very 
similar to tbo position when a tenant dies and his 
heirs become liable as tenants-in-common to pay 
tbo rent. Unless and until the individual heir has 
attorned to the landlord and a new teuancy has 
been created for a portion of the rent, surely the 
heirs would be collectively liable to pay a single 
rent under a single tenancy which has devolved 
upon them by the death of the original tenant and 
in such a case it would seem that the only way in 
which the relief under S. 15 of the Act could ordi¬ 
narily bo obtained would bo by the submission of a 
joint application. Tbo position seems to be that 
when a tarwad has been disrupted and beforo the 
partition lias been completed and fresh individual 
tenancies have been created, the old tenancy con¬ 
tinues though the liability for rent is a liability 
incidental to the tenancy in common which results 
from the disruption of the tarwad. Surely the result 
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is that all the tenants-in-common are collectively 
liable to pay rent and should proceed collectively to 
get any relief to which they may be entitled; at any 
rate though it would not be necessary for them all 
to join if any individual applies separately for relief 
iu respect of the rent due, from them all; he would 
only be able to get that relief on a deposit of the 
whole of the rent due for'.Fasli 1347 in respect of 
the tenancy. It seems to us that there is no basis 
for refusing to agriculturists the benefit to which 
they are entitled under S. 15 merely because by the 
process of devolution the tenancy is held by more 
than one individual. If so much is conceded, there 
seems to be no reason why the receiver should not 
make the application on behalf of all the tenants-in- 
common whom he represents provided at any rate 
that he is duly authorised by the Court to do so. It 
is the receiver who would have to pay the rent so 
long as he holds the property and it is fitting that / 
the deposit to be made on behalf of the tenants-in- 
common should be made by him. No doubt the 
question whether the application should succeed or 
not will depend on the individual qualification of 
the various shnrers when it is made on their behalf 
by the receiver. But wo cannot see why the appli¬ 
cation should be rejected merely because it is pre¬ 
sented under tbe orders of Court by the receiver on 
behalf of all the sharers. In the result therefore 
these petitions are dismissed with costs in C. R. Ps. 
149, 230 and 231 one sot in each petition. 

C.R.K./G.N. Petitions dismissed. 
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King and Byers JJ. 

Palamalai Chettiar and others — 9 

Appellants 

v. 

P. A . L. V . V. It. Ramanathan Chettiar 
and others — Respoyidcnts. 

Appeal No. 446 of 1940, Decided on 29th January 
1942, against order of Sub-Judge, Devakottai, D/- 
7th September 1940. 

(a) Civil P. C. (1908), S. 47—Execution sale 
—Application by judgment-debtor for payment 
of surplus proceeds lying in Court—Decree- 
holder claiming surplus in lieu of interest— 
Application falls under S. 47 —Appeal lies from 
its dismissal. 

After the sale of his property in execution of a 
decree the judgment-debtor applied to the Court for h 
payment to him of the surplus proceeds lying in 
Court. Tbo decree-holder claimed tho surplus in 
lieu of interest. The judgment-debtor’s application 
was dismissed. In the appeal by tho judgment- 
debtor against fhc dismissal it was argued that tho 
order was merely one dealing with the payment out 
of some money and was one passed on an applica¬ 
tion filed specifically under S. 151, Civil P. C., and 
that no appeal lay against an order passed under 
that section by a Court in the exercise of its inhe¬ 
rent powers : 

Held that although the contention raised nnos 
correct tho application by judgment-debtor was 
equally one under S. 47. The main subject-matter 
of the application was a question regarding ie 
right of the decree-holder to obtain further sums by 
wav of interest upon the decree amount and clearly 
fell within S. 47 as relating to the discharge or 
satisfaction of tho decree. Hence tbe appeal by judg¬ 
ment-debtor was competent. [P 443 C 2] 
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(b) Civil P. C. (1908), Ss. 34 and 47 — Sale 
a confirmed — Decree-holder claiming interest 
during period between date of receipt of money 
into Court and actual payment of same to him— 
Aforesaid interest can be claimed only if action 
on judgment-debtor’s part prevents or post¬ 
pones payment—Decree-holder held not entitl¬ 
ed to interest as claimed as no blame could be 
attached to judgment-debtor. 

Tbo date upon which the sale is confirmed is the 
date upon which the money due by the judgment- 
debtors under the decree is paid by them and realis¬ 
ed by the judgment-creditors through the Court 
which has been acting for them upon their applica¬ 
tion. It is only if there is some subsequent action 
on the part of the judgment-debtors during the 
period between the receipt of the money into Court 
and the actual payment by the Court of the money 
^ to the judgment-creditors which prevents or post¬ 
pones that payment, that any question can arise of 
any further liability resting upon the judgment- 
debtor under the decree. So long as no blame can 
attach to the judgment-debtors they cannot be com- 
pelled to pay interest for any further period beyond 
the date when payment was made into Court in 
satisfaction of the decree. [P 143 C 2; P 441 C 1] 

After the sale had been confirmed and a state¬ 
ment as to the amount due to him had been received 
from the decree-holder on the date of confirmation 
of sale, a suit was filed by the judgment-debtor for 
partition and there was an application by the auc¬ 
tion purchaser of the property at the sale in ques¬ 
tion for an injunction against the distribution of 
the 6ttlo proceeds. An injunction was issued and was 
not finally dissolved until two or three years had 
c elapsed. The application by the judgment-debtor 
for the repayment to him of the surplus money 
lying in Court was opposed by the judgment-creditor 
who contended that as he had not been able to draw 
out the money until the dissolution of the injunc¬ 
tion passed in connexion with the auction-purcha¬ 
ser’s application, interest on his decree amount as 
it stood on the date of the confirmation of sale 
should be allowed and therefore the money still 
lying in deposit should be paid out not to the judg¬ 
ment-debtor but to himself: 

Held that there was nothing to show that the 
judgment-debtor by filing the partition suit in any 
way attempted to impugn the decree obtained by 
the judgment creditor or tho sale held in execution 
of the decree. Since no blame could be attached to 
the judgment-debtor for the giant of injunction by 
d the Court for insufficient reason, the decree-holder 
was not entitled to tho interest claimed. 

(P 443 C 2; P 444 C 1J 

C. Padmanahha Iyengar —for Appellants. 

K. S. Champagesa Iyengar and K. C. Sriniva - 
san —for Respondents. 

KING J.—The subject-matter of this appeal is a 
Fum of Its. 1584-7-1 lying in the Court of the Sub¬ 
ordinate Judge, Devakottai, to the credit of O. S. 
No. 108 of 1033. The facts are that certain proper¬ 
ties were sold in execution of tbe decree in that suit 
and the sum of approximately Rs. 37,000, realised. 
Tho judgment-creditor and two other creditors of 
the judgment debtors filed a joint statement in 
which the amount due to them in satisfaction of 
their respective decrees on the dnte of the confirma¬ 
tion of sale is entered. The total of these three 
amounts comes to Rs. 35,000 odd, and the balance 
remaining in Court is the subject-matter of this 
appeal. It appears that after the sale had been con¬ 


firmed and this statement had been received from 
the three decree-holders a suit was filed by the 
judgment-debtors in 193G for partition and there 
was an application by the auction-purchaser of the 
property at the sale in question for an injunction 
against the distribution of the sale proceeds. An 
injunction was issued and was not finally dissolved 
until two or three years had elapsed. This applica¬ 
tion by the judgment-debtors for the repayment to 
them of the surplus money lying in Court was 
opposed by the judgment creditors who contended 
that as they had not l>een able to draw out the 
money until the dissolution of the injunction passed 
in connexion with the auction purchaser’s applica¬ 


tion, interest on their decree amount as it stood on 
the date of the confirmation of sale should be 
allowed and therefore that the money still lying in 
deposit should be paid out not to the judgment- 
debtors but to themselves. Upon this opposition the / 
learned Subordinate Judge of Devakottai dismissed 
the application of the judgment-debtors for repay¬ 
ment of the money. It was contended in the first 
instance as a preliminary objection that no appeal 
lies against this order. It was argued that the order 
was merely one dealing with the payment out of 
some money and was one passed on an application 
filed specifically under S. 151, Civil P. C., and that 
no appeal lies against an order passed under that 
.section by a Court in the exercise of its inherent 
powers. No doubt that is so, but this application is 
equally one under S. 47, Civil P. C. It is clear that 
the maiu subject-matter of the application was a 
question regarding the right of the decree-holders! 
to obtain further sums by way of interest upon the 
decree amount. That clearly falls within S. 47 as 
relating to thedischargeor satisfaction of thedecree.' . 
Wo therefore overrule the preliminary objection. 

Upon the merits of the appeal we think that the 
order of the lower Court is wrong. The lower Court 
has based its order awarding interest to the judg¬ 
ment creditors almost solely upon the fact that 
they were not to blame for the long delay in the 
final realisation of the money. There is, however, no 
discussion in the order of the learned Subordinate 
Judge of the position of the judguient-debtors. We 
are of opinion that if no further facts emerge, the 
date upon which tho sale is confirmed is the date 
upon which the money duo by the judgment-debtors 
under the decree is paid by them and realised by 
the judgment creditors through the Court which 
has been acting for them upon their application. 

It is only if there is some subsequent action on the 
part of tbe judgment-debtors during the period 
between the receipt of the money into Court and h 
the actual payment by the Court of the money to 
the judgment creditors which prevents or postpones 
that payment, that any question can arise of any 
further liability resting upon tho judgment-debtors 
under the decree. It has not been shown in this 1 
case that when they filed their suit in 1936, the 
judgment-debtors in any way attempted to impugn 
the decree obtained by the judgment creditors in 
this suit or the sale held in execution of the decree. 

It is indeed extremely difficult to believe that any 
such attempt could possibly have been made because 
the facts show that the judgment-debtors did not 
avail themselves of the opportunity to apply to set 
aside the sale under O. 21, Civil I\ C., and must 
have realised the impossibility of attempting to do 
so by any partition suit. It is unfortunate no doubt 
for the judgment creditors that the auction pur¬ 
chaser applied for an injunction regarding tho 
payment of this money, and unfortunate that the 
Court to which the application was made granted 



a 


b 


c 


d 


444 Madras 


In re MUTHANDI (Horwill J.) 


A. I. R. 


such ftn injunction for what appear to us insuffi¬ 
cient reasons. But so long as no blame can attach 
to the judgment-debtors, we cannot sec under what 
principle they can be compelled to pay interest for 
any further period beyond the date when payment 
was made into Court in satisfaction of the decree. 
We accordingly set aside the order of the learned 
Subordinate Judge and direct that execution appli¬ 
cation No. 360 of 1940 be allowed with costs 
throughout and a cheque issued to the appellants 
for the sum claimed by them, subject to the fur¬ 
nishing of the security undertaken by themselves 
in their own application, or if the money is no 
longer available in Court it is hereby declared that 
the appellants are entitled to recover it from the 
respondents. 

C.R.K./G.N. Appeal allowed . 

cTpTcT— 

(a) (*40) Chitaley, S. 47, N. 71a, Pts. 12 and 13. 

C41) Mulla, Pages 179 to 181, N. “Questions 

relating to execution, discharge or satisfaction.** 

(b) (*40) Chitaley, S. 34, N. 12 and 0. 24, B. 3, 
N. 3. 

(’41) Mulla, Page 978, N. “Execution proceedings.” 

A. I. R. (29) 1942 Madras 444 

Horwill J. 

In re Muthandi alias Periakaruppan 
Ambalam and others — Appellants. 

Criminal Appeal No. 689 of 1941, Decided on 
2nd March 1942, against order of Assist. Sessions 
Judge, Madura Division at Dindigul, in C. C, 
No. 104 of 1941. 

(a) Evidence Act (1872), S. 27 — Portion ad¬ 
missible. 

Only such portions of a confession as lead to tko 
discovery of some fact material to the case can be 
admitted. [p 444 C 1 ] 

(b) Evidence Act (1872), S. 30 _ Confession 
of co-accused how far to be used, explained. 

If there is substantial evidence against the non¬ 
confessing accused and there remains some linger¬ 
ing doubt, the confession of the co-accused may be 
taken into account to set that little doubt at rest. 

(P 444 C 2] 

J. S. Vcdavianxkkam — for Appellants. 

Public Prosecutor — for the Crown. 

JUDGMENT. — The five appellants were con¬ 
victed by tbo Assistant Sessions Judge of Madura of 
an ofienco punishable under Ss. 467 and 395, Penal 
Code, and sentenced to five years' rigorous impri¬ 
sonment and ordered to report all changes of resi¬ 
dence to tho police for two years after release. The 
accused were tried by Jury and the verdict was 
unanimous. There are howover ono or two direc¬ 
tions in the charge which are open to criticism. 
Tho most important defect in the charge is that 
the learned Assistant Sessions Judge has admitted 
the wholo of tho confessional statement of accused 1 
without criticism or question. Only such portions 
of a confession ns lead to tho discovery of some 
fact material to the case can be admitted. What 
was discovered na a result of the confession of 
accused 1 was a thali kodi wrapped up with a pieco 
of charcoal in a piece of rag. The confession need 
not however be confined merely to that part of it 
which deals with tho “thali kodi.“ We have to 
know from the portions admitted that the “thali 
i<od*“ which accused 1 disposed of and which was 


found as a result of his confession was the thali 
kodi of the complainant. The only way in which the * 
hah kodi recovered by the accused as a result of 
his confession can be identified with the thali kodi 
of the complainant is by admitting that portion of 
the confession which says that the accused entered 
the house of the complainant and took a thali kodi 
from somewhere. Excluding all that is not ab¬ 
solutely necessary for tho purpose of identification 
of the thali kodi or which relates to the disposal of 
the thali kodi, we arrive at the following as the ad- 
missible portion of accused l’s confession : 

7 G V ruswnmi (ceased 2)-came to tho 

roof of the Ayyangar’s house along the upstairs and 

I and Guruswami got down.Four women 

were lying in that nadai. The woman who was 
Jying to tho west among them, was wearing plenty 
of jewels. I removed tho thali kodi by unscrewing 
the screw ...... Terumal (accused 5) gave a torn f 

piece of female cloth which he bad tied in his 
waist. I tied the pieces of charcoal in it as also the 
jewel, placed in a small broken ckunam pot of tho 
house of Oomayan, and I buried it underneath a 
cattle trough of the house of Oomayan. 

Two other parts of the charge which can be criti¬ 
cised—but not very seriously—are those found in 
paras. 17 and 22. The learned Assistant Sessions 
Judge says “the confessional statement of accused 1 
(Ex. H) may be taken into consideration not only 
against himself but also against accused 2 to 5. 

But so far ns they arc concerned, its evidentiary 
value is very poor; for the statement i3 not one 
made on oath, and the author has not been sub¬ 
jected to cross-examination. Such a statemont can¬ 
not be acted upon ns against the others unless 
corroborated in matorial particulars 60 far as it 
concerns them. This incans that oven if you accept 
accused l*s confessional statement at its face value 
as ngainst him, you cannot act on it as against 
accused 2 to 5 unless you are satisfied that it re¬ 
ceives corroboration from material facts proved 
against them.** This way of putting tho case is per¬ 
haps not very inaccurate; but it rather puts tbocart 
before the horse. It is not that the confession of ono 
accused must bo corroborated by other evidenco 
before it can bo accepted ngainst a co-accused; but 
rather there must bo a basis of substantial evidenco 
to wbicb tbo confessional statement nmy l>e added. 

If there is substantial evidence against the accused 
and there remains some lingering doubt, tho confes¬ 
sion of tbo accused may be taken into account to 9et 
that littlo doubt at rest. Much tbo same criticism 
may be mado of para. 22 of tbo charge wliero the 
learned Assistant Sessions Judge says: “These re-j h 
coveries of rags from tho bouses of accused 4 and 5 
are the only evidenco by which the prosecution seeks 
to corroborate Ex. II in so far 113 those nccused are 
concerned. Whether they would amount to material 
corroboration and whether you would therefore act 
on Ex. 11 as against thorn, it is for you to decide.” 

If we accept only that portion of the charge which 
1 have indicated above, the only ovidenco against 
accused 4 is that soiuo pieces of rags wero found in 
his bouse; and there is no part of tbo confessional 
statement that can bo taken into account against 
him. There is tbo same evidenco against accused .3. 

In tlie portion that I have considered admissible 
from accused l's statement thero is a mention oi 
accused 5; for bo gave a pieco of sari to accusod 1 in 
which were tied pieces of charcoal and the jewel; 
but there is nothing in that part of the statement 
which connects accused 5 with the crime, or even 
suggests that he knew that tho jewel belonged to 
the complainant or was in any way connected with 
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e any offence. The mere discovery of bits of cloth in 
the houses of accused 4 and 5 is not sufficient to 
warrant their conviction. The appeal has therefore 
to be allowed as far as they are concerned and their 
convictions set aside entirely. 

Accused 2 and 3 made statements that their 
share of the spoil was to be found at 6uch and such 
places; and upon going to the places indicated, 
articles were found which had been taken from the 
house of the complainant at the time of the house 
breaking. That is sufficient to bring home to them 
the charge of house breaking. Hut if we limit the 
confession to the portion I have indicated, there is 
no reason to think that the offence of daooity was 
committed; for no witness saw five persons. The 
case of dacoity rests entirely on the confession ot 
accused 1. Accused 1 to 3 did however commit the 
offences of house breaking by night and robberv. 

' Although the sentences are not excessive even for 
offences of house breaking aud robbery, f think 
the sentences should be reduced, inasmuch as the 
learned Assistant Sessions Judge would not presum¬ 
ably have given the appellants quite such heavy 
sentences had he found them guilty under Ss. 457 
and 392, Penal Code. The convictions of appellants 
1 to 3 will therefore be modified as indicated above 
and their sentences reduced from five years’ rigo¬ 
rous imprisonment to four years’rigorous imprison¬ 
ment. The order under S. 565, Criminal P. C., will 
stand as against the three accused. 

C.R.K./R.K. Order accordingly. 

Cr. P. C. — 

(b) (’41) Chitaley, S. 1G4 N. 19. 
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King and Byers JJ. 

Minor Chockalingam Chettiar alias 
Thiagarajan Chettiar, through mother 
and next friend Karuppayi Achi 
alias Paripoornam Achi — Appellant 


v. 

>$• T. Choclditigam Chettiar alias 
A agappa Chettiar — Respondent. 

Appea 1 No. 479 of 1940, Decided on 29th January 
1. 42, against order of Sub-Judge, Devakottai, D/- 
9th November 1939. 


. la * — Succession — Father dying 

<1 be ore u " cle who died without widow or other 

of unefe Nephew he,d en,it,cd to apply as heir 


l r.fhr I>e [ 3 - 0n 03t . ablis l ,e< 1 1 tbe fact that his father d 
before Ins unc e and that his uncle had already 1 

his wife and had left no other heirs. No possi 
alternative heir to the uncle was suggested bv 
other side : J 


Held that that there 
proving the title of the 
tho uncle. 


'Vfts sufficient evidence 
person to apply as heir of 
[P 145 C 2] 


(b) Civil P. C (1908), S. 144-Application for 
restitution is for debt within Succession Act. 


An application on the part of the successful party 
in tho appellate Court for restitution from the un¬ 
successful party if that is expressed in terms of 
rupees is for a debt and a succession certificate is 
required for such an application under S. 144 by the 
heir of tho successful party. [P 445 C 2] 

4. C. Sampath Ayyangar — for Appellant. 


KING J.—This is an appeal against an order of 
the learned Subordinate Judge of Devakottai dis¬ 
missing an application filed under S. 144,Civil P. C. 
The petition was filed by a minor for whom his next 
friend asserted that ho was the heir of the original 
party to the litigation who had an undoubted right 
to restitution under S. 144, Civil I>.C. His relation¬ 
ship to that original party was questioned by tho 
respondent who put him to strict proof of his title. 
The learned Subordinate Judge has held that ho 
has not sufficiently proved that he is the heir of 
the original party. It is difficult to understand how 
the learned Judge came to this conclusion. There 
is the definite evidence given on behalf of the peti- 
tioner establishing the fact that his father died 
before his uncle who was the party concerned and 
that his uncle had already lo-'t his wife and had 
left no other heirs. No possible alternative heir to 1 
the uncle was suggested by the respondent. In these / 
circumstances we are satisfied that there is suffi-l 
cient evidence proving the title of the petitioner to 
apply as h e ir of the original party. 

Ihe more important question however then arises 
as to whether thfe application will lie without a 
succession certificate. It is argued on behalf of the 
appellant that no such succession certificate is re¬ 
quired for an application under S. 144, Civil p. C 
because the claim which is made under that section 
cannot be considered a claim for a debt. We are 
unable to appreciate this argument and no autho¬ 
rity has been cited in its support. It seems to us 1 
clear that an application on tbe part of the success- 
fill party in tbe appellate Court for restitution from 
the unsuccessful party if that is expressed in terms 
of rupees is for a debt. It was pointed out that a 
debt must be for a liquidated sum of money. Rut it 1 n 
is quite clear from a perusal of the contents of the 7 
application in this case that it was for a liquidated 
Bum of money in every sense of that word that the 
appellant was applying. I n view however of our 
decision with regard to the relationship of the 
appellant as the heir to the original party we do 
not consider that the order of the learned Subordi- 
nate Judge dismissing bis application can be sup- 

J * 50 aSlde lba ‘ order and direct that the 

i?nin in S fi^° rdl a ate J “ dge <io take tbo application 
and continue to keep it on file fora 
period of three months or such time as may appear 
ieasouablc to the learned Subordi nato Judge, in 
order to enable the appellant to provide himself 

WI h necessary succession certificate. The learned 

Subordinate Judge will then dispose of tbe applica- 
tion according to law. The costs will abide the 

C.R.K./R.K. _ Order set aside. 

C. p. c - - 

(b) (’40) Chitaley. S. 144, N. 3. 
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Burn J. 

In re M. Kuttia Pillai — Petitioner. 

Civil Revn. Petn. No. 921 of 1941 Decide,! 
20th February 1942. to revise orders if Dist 
Munaif, Natnakkal, D/- 6th March 1941 . 

Coun COUrt ‘ ,Ce ~ Fixa,i0n of ~ Du ‘y is of trial 

The duty of fixing the court-fee is ca«i i,„ i,„. 
the trial Court, and tbe trial Courr a 7 
ordinarily final. C ° Urt s [ J e JJ“°“ » 

J&gssssssr cann °' comp " »■"* >° 
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a Tbe Court bas no P° wcr to compel any party to 
pray for any particular relief. [P 446 C 1] 


A. I. R. 


K. V. Ramachandra Iyer — for Petitioner. 

Government Pleader on behalf of Government. 

ORDER—The learned District Munsif has not 
called upon the petitioner to pay any particular 
court-fee, and the question of what is the proper 
court-fee is not in my opinion before me. If it were, 
I should be obliged to decline it, because the duty 
of fixing the court-fee is cast by law on the trial 
Court, and the trial Court’s decision is ordinarily 
final. 'I he learned District Munsif has however 
exceeded his jurisdiction in directing the plaintiff 
to add to his plaint certain prayers which the 
plaintiff does not want to add. The Court has no 
power, so far as I am aware, to compel any party 
to pray for any particular relief. In this case the 
petitioner alleges that the decree and subsequent 
proceedings in execution of the decree in 0. S. 
No. 23 of 1932 are null and void, nnd not binding 
on him. But he does not ask the Court to make anv 
declaration to that effect, or to set them aside as 
void against him. The lenrned District Munsif has 
ordered him to add a prayer for the cancellation of 
the decree. He does not wish to do so, nnd I am 
not aware of any power in the Court to compel him. 
The order of the lower Court directing amendment 
of the prayer is accordingly cancelled. It remains 
for the lower Court to determine, on the plaint as 
it is, whnt is the proper court-fee, and to dispose of 
the plaint according to law. I make no order as to 
costs of this petition. 

C.R.K ./R.K• Order accordingly . 

CPC _ 

C (b) (’.10) Chitaley, O. 7 It. 7, N. 1. 

( 41) Mulln, Page 606, Noto "Relief." 
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King and Byers JJ. 

7 n re Manakkal Eumaran and others 

Appellants. 

Criminal Appeal No. 617 of 1941, Decided on 30th 
January 1942, against order of Court of Session 
South Malabar Division in C. C. No. 39 of 1941. ’ 

(a) Criminal trial — Evidence — Prosecution 
witnesses taking part in defending deceased— 
Their unwillingness to accept responsibility for 
long wound on back of accused is not sufficient 

d for doubting prosecution story. 

The fact that nono of the prosecution witnesses 
who took part in defending the deceased are willing 
to accept responsibility for a long wound on the back 
of the accused is not a sufficient reason for doubting 
the prosecution story. [P 447 C 2; P 448 C 1] 

(b) Criminal trial _ Evidence — Witnesses 
using defensive measures against rowdies and 
giving evidence freely regarding death of their 
companion—Witnesses cannot be described as 
Interested. 

Witnesses cannot be described as interested merely 
beenuse they wore prepared to use defensive measures 
against rowdies and freely give evidence regarding 
the death of some of their companions. If this con¬ 
stitutes interest, then every witness who gives evi¬ 
dence against accused persons who commit crimes 

C 'l h 7 nt?ftin8t him or in bis presence 
mutt be described as an interested witness. 

[P 448 C 1] 


(c) Criminal trial — Evidence — Number of 
persons attacking without warning in crowded 6 
place—Number of minor discrepancies and in¬ 
consistencies in evidence given by prosecution 
witnesses — That is insufficient to throw real 
aoubt on prosecution story. 

In an occurrence where an attack is made by a 
number of persons without warning in a crowded 
place, the accounts given by the prosecution wit¬ 
nesses must necessarily vary in details and what 
may have been noticed by one may not have been 
seen by another, and therefore the fact that there 
are a number of minor discrepancies and inconsis¬ 
tencies in the evidence of the witnesses is insuffi¬ 
cient to throw any real doubt on the prosecution 
stor *- [P 448 C 1] 

(d) Penal Code (1860), Ss. 149, 302 and 324 — 

— Construction of S. 149-Words ‘’in prosecu- , 
tion of in S. 149 mean "in order to attain” — * 
Accused A armed with dagger and D with knife 
A and B along with their companions to 
avenge rough treatment meted out to them by 
trustees of temple, going to temple and killing 
two trustees—Accused other than .4 and 2? using 

hands in beating off men of party of trustees _ 

Common object of unlawful assembly held to 
cause hurt—Use of threatening words by A and 
B that none of trustees should be left alive held 
did not show that rest of accused shared homi¬ 
cidal intention with them— A and B held guilty 
of murder and rest of hurt. 

If the word "or” in S. 149 is given its literal 
meaning, and if the expression "in prosecution of" 
in both clauses is given exactly the same interpreta¬ 
tion the section becomes unintelligible : 20 W.R.Cr. 

5 Approved. [p 449 C 1] g 

But a consideration of the section as a whole is 
no impediment to strictly construing the words "in 
prosecution of the common object" in cl. (1) of 
S. 149 as equivalent to "in order to attain the com¬ 
mon object": C. A. Nos. 283 and 376 of 1941, Dist¬ 
ing. [P 448 C 2] 

The accused insulted and annoyed the women¬ 
folk who had come to attend a festival which was 
being celebrated in a temple. The trustees of the 
temple and their men intervened; a scuffie ensued 
in which blows wore exchanged and the accused 
wero driven out. About an hour Inter the accused 
returned in order to have their revenge on the 
trustees for the rough treatment they had received. 
Accused 1 and 2 who were armed with a pen-knife 
and a dagger respectively came running along with 
their companions towards the trustees shouting 
out that none of the trustees were to be loft alivo. 

All the accused went directly to the place where the 
trustees wero conducting the proceedings and accus¬ 
ed 2 immediately stabbed one of the trustoes in tho 
alnlomen and accused 1 stabbed another trustee 
also in the abdomen as a result of which tho trus¬ 
tees died. Tho rest of the accused used their bands 
in beating of! the men of the party of the trustees 
and all then bolted. 

Held that boastful nnd threatening expressions 
were frequently used by villagers and tho use of the 
threatening words that none of tho trustees should 
be left alive by accused 1 and 2 was not sufficient 
evidence to show that the rest of the accused shared 
a homicidal intention with them. In all the cir¬ 
cumstances of the case nnd the nature of tho wea¬ 
pons used, the evidence wns insufficient to show 
that the common object of the accused was murder. 

Their common object was only to cause hurt. 

[P 448 C 2] 



1942 

Held further that the actions of accused 1 and 2 
could not be considered ns indivisible but must be 
analysed into two parts. In so far as they were 
prosecuting the common object of the assembly 
accused 1 and 2 intended to cause hurt aud did 
cause hurt to the deceased. But they also intended* 
to kill the deceased or cause them such bodily in¬ 
juries as would be sufficient to cause their deaths. 
In conceiving and carrying out that intention they 
were not acting in prosecution of thecommonobject, 
but in prosecution of private objects of their own. 
Accused 1 and 2 were therefore guilty of murder 
and tho rest of causing hurt under S. 324, Penal 
Code. [P 449 C 1] 

V . T. Bangaswami Ayyangar and M. Chinnap- 
pan Nair — for Appellants. 

Public Prosecutor — for the Crown. 

b KING J.—Tho five appellants were involved in 
a case of rioting and murder at a village in the 
Calicut Taluk on the night of 31st March last. All 
of them were convicted of rioting, two of them 
being convicted under S. 148, Penal Code, because 
of their possession of lethal weapons, and appellants 
1 and 2 were convicted of two murders committed 
by them in the course of the occurrence. Tho re¬ 
maining appellants were also convicted on two 
counts of constructive liability for these murders. 
The story of the occurrence is comparatively simple. 
A festival extending over several days was being 
celebrated at the temple where the occurrence took 
place and, on 30th March, these appellants created a 
disturbance by going to that part of the paudal 
reserved for tho womenfolk. They insulted thorn 
and began to annoy them by throwing discarded 
c beedi ends at them. Several of the uralars or temple 
managers including the two murdered men, went 
and ejected them. There was no further trouble 
that night but the following night about 10 o’clock 
the appellants arrived at the temple and began to 
repeat their performance of the night before. On 
that occasion the prosecution witnesses who wero 
ordered to eject them did not find the task so easy 
and there was a scufile and blows were exchanged 
on both sides before they could be driven out. Seve¬ 
ral injuries were inflicted on the appellants and 
one of them received an incised wound twelve inches 
long across the back. About an hour later, thcappel- 
lants returned in order to have their revenge on the 
uralars for the rough treatment they had received. 
Appellants 1 and 2 were armed with a pen-knife 
and a dagger respectively and it was the'prosecution 
case that tho common object of the unlawful as- 
d sembly thus formed was to kill the uralars, members 
of their families and their supporters. As they 
arrived at the sceno they were heard shouting out 
that none of the uralars were to bo left alive. All 
the appellants went directly to the place where the 
uralars were conducting tho proceedings and accus¬ 
ed 2 immediately stabbed one Itaman in the abdo¬ 
men and accused 1 stabbed Narayanan also in tho 
abdomen, followed by another blow as soon as he 
sat down. The rest of the appellants used their 
hands in beating off tho prosecution witnesses and 
all then bolted. Raman died almost immediately 
but Narayanan survived until 6th April. Early 
information was given at the police station half a 
mile away and before the Sessions Judge there was 
ample evidence identifying appellants 1 and 2 as 
the authors of the fatal injuries on Narayanan and 
Hainan respectively. The rest of the appellants wero 
also well identified and in the result the first two 
appellants were convicted under S. 148, Renal Code, 
while the remainder were convicted under S. 147, 
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Renal Code. Appellant 1 was convicted of the mur- c 
der of Narayanan and the remainder of the accused 
wero convioted of this murder by operation of 
S. 149, Renal Code. Appellant 2 was convicted of 
the murder of Raman while his companions were 
convicted under S. 149, Penal Code. All the appel¬ 
lants were sentenced to transportation for life for 
the offences of murder while the convictions under 
Ss. 147 and 148, Renal Code, wero followed by sen¬ 
tences of rigorous imprisonment for six months and 
one year respectively. 

Mr. Rangaswami Ayyangar has strenuously argued 
that the evidence in the case is not reliable and 
that on account of several discrepancies in the 
stories told, tho witnesses cannot be believed regard¬ 
ing what took place. According to the case set out 
by the appellants before the Committing Magistrate 
and tbo learned Sessions Judge, appellants 1 and 2 
went to tho temple about 11 o’clock that night and / 
shortly after getting there, the deceased Narayanan 
came and told them they were wanted by tho 
uralars. The two of them went to see what was the 
matter and as soon as the uralars saw them, they 
attacked and beat them. Appellant 1 saw appellant 
2 being stabbed by the two deceased and he then 
took out a small pen knife and began to brandish it 
in order to keep off his assailants. As is usually the 
case in pleas of this kind, appellant 1 is unable to 
say whom he struck when he was waving his knife 
about in this way. The two of them then managed 
to escape. Appellant 2 supported his brother in this 
story while appellants 3 and 4 claimed to have gone 
to the spot on seeing appellant 2 being stabbed and 
to have received injuries in the ensuing fight. 
Appellant 5 denied all knowledge of the occurrence 
aud claimed that he had been falsely implicated in , 
the case because bo refused to give evidence in sup¬ 
port of the uralars. If the prosecution witnesses are 
prepared deliberately to swear away the lives of the 
five appellants it necessarily follows that there must 
be some deep rooted enmity to account for this but 
on turning to the statement of appellant 1 before 
the committing Magistrate, there i9 an adminission 
which effectively disposes of this theory of enmity 
and ill feeling on tho part of the uralars. In answer 
to a specific question, appellant 1 denied that there 
was any ill feeling between him and tho prosecution 
witnesses. He went on to refer to some slight trouble 
between Narayanan (P. W. 5) and appellant 3 but 
this was so slight that it is no adequate explana¬ 
tion for giving evidence of this kind against the 
appellants. 

In support of the argument, that tho prosecution 
witnesses were aggressors, considerable reliance has h 
been placed on the injuries suffered by tho appel¬ 
lants. Appellant 2 had an incised wound two inches 
long on the left arm and a much smaller one on the 
back of the right arm, but the injury which the 
prosecution witnesses have not satisfactorily ex¬ 
plained was an incised wound twelvo inches loug 
and threo quarters of an inch broad muscle deep 
across tho back. None of the witnesses admit having 
caused this although thore is no attempt to hide the 
fact that when the appellants had to be forcibly 
removed, tho prosecution witnesses pulled out of 
the ground some of the bamboos forming part of tbo 
pandal and used them somewhat freely in driving 
out the appellants. These bamboos were split and 
having been drivon into the ground their ends must 
have been sharpened. The medical witness, R. W. 3, 
admitted that all the injuries on appellants 2, 3 
and 4 could have been caused with split bamboos. 
Although none of the prosecution witnesses is 
willing to accept responsibility for this long wound 


In re MANAKKAL KUMARAN (King J.) 


448 Madras 


In re MANAKKAL KUMARAN (King J.) 


a on the back of appellant 2, we do not consider this 
is a sufficient reason for doubting the prosecution 
story. There is ample evidence of the appellants' 
visit the night before and their attempt to interfere 
with the womenfolk, and this renders probable the 
prosecution story that they became aggressive again 
the following night about the same time and began 
to interrupt the proceedings. 

The prosecution story was supported by P. Ws. 10 
to 18. Information was first given to the police by 
P. W. 10 shortly after midnight. The occurrence 
took place according to this report at 10-30 p.m. 
and having regard to the time probably occupied in 
giving first aid to the victims and recovering from 
the shock of the attack, there was no delay to be 
accounted for. The five appellants were clearly 
mentioned by name in this report, Ex. N and iii 
referring to the incident the previous night, there 
b was no attempt to conceal the fact that when the 
appellants made their second visit the next night, 
the prosecution witnesses came to blows with them.' 
Within a few hours of the occurrence a dying de¬ 
claration, Ex. B, was taken by the local Magistrate 
from the deceased Narayanan and because of his 
weak state, the Sub-Inspector of police did not 
attempt to examine him himself. In this state¬ 
ment Narayanan made a brief accusation that the 
first two appellants and three companions not men¬ 
tioned by name had attacked him and that appel¬ 
lant 1 stabbed him with a dagger. He also referred 
to the attack on his brothers and others and 
briefly mentioned his attempt to dissuade the 
appellants from interfering with the womenfolk 
ns the cause of this attack. He made no attempt to 
separate tho interference with the womenfolk from 
c the attack an hour or so later and this has been 
relied upon by Mr. Eangaswami Ayyangnr as an 
important discrepancy in the evidence. We are un¬ 
able to accept this ns an adequate reason for reject 
ing the whole of this dying declaration. Although 
the deceased did not die for several days, he was 
then suffering from severe injuries and must have 
been in considerable bodily pain, which probably 
explains why ho confined himself to his own injuries 
without attempting to mention wbat happened to 
Raman or to describe in clear detail the chrono- 
logical sequence of events. Admittedly, several of the 
|prosecution witnesses are temple uraiars but we are 
unable to see how they can he described ns interested 
witnesses merely because they were prepared to use 
defensive measures against rowdies and freely give 
evidence regarding the death of two of their com. 
panions. If this constitutes interest, then every 
d witness who gives evidence against accused persons 
who commit crimes of violenco either against him 
,or in his presence must be described ns an interested 
'witness. The learned advocate for the appellants 
has drawn our attention to a number of minor dis¬ 
crepancies and inconsistencies in the evidence but 
they are insufficient to throw any real doubt on the 
prosecution story. In an occurrence of this kind 
where an attack is made by a number of persons 
without warning in a crowded place, the accounts 
[given by the witnesses must necessarily vary in 
,'ictails and what may have been noticed bvone mar 
not havo been seen by another. Wo can sec no suffi- 
I®, 1 *"* re, Json for disagreeing with tho learned Ses- 

lSIT, *“ hl . 8 acceptance of tho prosecution 
jevidenco identifying the five appellants ns having 

[taken part in the attack and tho first two appel¬ 
lants as the authors of the fatal injuries on the two 
victims. So far ns tho convictions of the latter for 
the two murders are concerned there isnodifficultv 
Their convictions nreeonfirmedand their sentence'^' 
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b u m the “ m,mum prescribed by law, are „ 
upheld. The convictions of all the appellants under 
Ss. 147 and 148, Penal Code, are also upheld and 
their sentences maintained. 

It is regarding the application of S. 149, Penal 
Code, that we find ourselves unable to agree with 
the learned Judge. Tho prosecution evidence was 
that the five appellants came running towards their 
victims shouting out that none of the uraiars were 
to be left alive and it was largely on the useof these 
words and the lethal weapons with the first two 
appellants that the common object of the unlawful 
assembly was held to be the murder of the uraiars 
and their families. On examining the evidence of 
the prosecution witnesses who speak to the use of 
these threatening words we find there is consider¬ 
able ambiguity. P. Ws. 11 and 16 say that the 
threats were uttered by all the appellants but the 
rest of the eye witnesses implicate only the first two / 
appellants as having shouted out these ominous 
words. If the personal pronouns occurring in the 
relevant sentences have been correctly used, they 
can refer, according to the context, only to the first 
two appellants and not to the rest of the assailants. 
Boastful and threatening expressions of this kind 
are frequently used by villagers and we consider it 
doubtful whether the use of these threatening words 
l>y the first two appellants is sufficient evidence to 
show that the rest of the appellants shared a homi¬ 
cidal intention with them. There is no doubt the 
possession of the two weapons by the first two 1 
appellants has to be considered. One of them is a^ 
dagger about the lethal nature of which there can! 
be no doubt but the other is only a small penknife 
and we consider that in all tho circumstances of the 
case, the evidence is insufficient to show that the 
common object of the appellants was murder. We 
consider their common object was only to cause hurt. 

It is, however, argued by the learned Public 
Prosecutor that even though the common object of 
the unlawful assembly may not have been to commit 
murder as asserted in the charges but only to cause 
hurt, two persons were in fact murdered by two of 
the appellants in prosecution of that common object 
and therefore under cl. 1 of S. 149, Penal Code, 
tho remaining three appellants must also be found 
guilty of thoso murders. Tho crucial question which 
wo havo now to decide is whether the murders of 
Banian and Narayanan were committed “in prose¬ 
cution of the common object” of tho unlawful 
assembly. The learned Public Prosecutor argues, 
very plausibly, that the injuries which caused the 
deaths of Banian and Narayanan were inflicted by 
tho two appellants in prosecution of tho common n 
object and therefore that the murders were com¬ 
mitted in such prosecution. Wo feel, on general 
grounds, the greatest reluctance to accept any such 
interpretation, which involves the conviction of an 
offender for an offence which he neither committed 
himself nor intended should be committed, nor even 
contemplated as likely to be committed by his asso¬ 
ciates. This, wo feel, is contrary to all principles ot 
criminal responsibility, and CAnnot have been tbc 
intention of the Legislature. 

Nor do we think, if we confine ourselves to cl. 1 
of S. 149, that the language used presents any 
difficulty. The plain literal meaning of "in prose¬ 
cution of” would seem to be “in order to achieve 
or attain”. “Prosecution” is derived from latin, 
and the root meaning of the word is “to follow”. 

When a person has already attained or caught up 
with his object and passes beyond it he can no 
longer be said to be pursuing or prosecuting it. We 
think that the actions of the two appellants cannot 
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a be considered as indivisible, but must bo analysed 
into two parts. In so far as they wore prosecuting 
the common object of the assembly, these appellants 
intended to cause hurt and did cause hurt to Raman 
and Narayanan. But they also intended to kill 
Raman and Narayanan or cause them such bodily 
injuries as would be sufficient to cause their deaths. 
In conceiving and carrying out that intention they 
were not acting in prosecution of the common object, 
but in prosecution of privato objects of their own. 
Difficulties, however, undoubtedly arise from the 
fact that the phrase “in prosecution of that object" 
occurs in cl. 2 of the section. It is not necessary for 
us in disposing of this appeal to find specifically 
whether appellants 3, 4 and 5 had or had not the 
knowledge required by that clause because, as the 
learned Public Prosecutor himself pointed out, they 
were not charged with having that knowledge, and 
^ had no direct opportunity therefore of establishing 
their want of it. All wo need say now on this point 
is this—that if the word ‘or* in S. 149 is given its 
literal meaning, and if the expression "in prosecution 
of" in both clauses is given exactly the same interpre¬ 
tation, then it seems to us that the section is un¬ 
intelligible. This was recognised nearly 70years ago 
in *20 W. R. Cr. 5.1 We do not find therefore that 
a consideration of the section as a whole presents 
any impediment to our holding that "in prosecution 
of the common object" in cl. 1 must be strictly 
construed as equivalent to "in order to attain the 
common object". 

There appear to be no reported authorities in 
favour of the proposition of the learned Public Pro¬ 
secutor. Iio has however referred us to a recent 
decision of a Bench of this Court (in Cr. A. Nos. 283 
? and 370 of 1941) of which one of us was a member. 
It may perhaps bo possible to read portions of that 
judgment as impliedly accepting the view which the 
learned Public Prosecutor is now pressing upon us, 
but there is also the most definite finding in that 
judgment that tho members of the unlawful as¬ 
sembly must have known that murder was likely. 
The accused in that case were convicted therefore 
by the application of cl. 2 of S. 149. Tho question 
of any antithesis between the two clauses was not 
raised, nor were the learned Judges considering facts 
in which knowledge of the likelihood of murder 
was absent. We do not consider therefore that the 
decision in Cr. A. N 03 . 283 and 37G of 1941 is 
binding upon us when considering the particular 
facts and circumstances of the present case. There 
is, of course, no doubt that cl. 1 of S. 149 must be 
resorted to in this caso to convict appellants 3, 4 
and 5 of some offences. We hold, however, for tho 
reasons which we have given that the ollences 
which apj>ellants 1 and 2 committed in prosecution 
of the common object were not murder but hurt 
under S. 324. Wo find appellants 3, 4 and 5 guilty 
on both charges of ofiouces under S. 324 read with 
S. 119 and sentence them each to rigorous impri¬ 
sonment for 18 months on each of the charges, 
these sentences to run concurrently with each other 
and concurrently with those imposed under S. 117. 

C.R.K./G.N. Order accordingly. 

1. (’73) 20 W. R. Cr. 5 : 11 Bcng. L. R. 347 (F.B.), 
The Queen v. Salmi Ali. 

Cr. P. C. _ 

(c) (* 11 ) Cliitaley, S. 3G7, N. 0 Pt. 32. 

Penal Code — 

(d) (’30)Ratanlal, Page351 Note: "In prosecution 
... . that assembly." Page352 Note: "Or such 

aH the.to be committed." Page 353 Note: 

1912 M/57 & 58 


"Act done in ... . .common object." Page 354 

Note: "Persons having no .... of it by others." 

(*36) Gour, Page 517, N. 1412; Page 518, Notes 

1415 and 1410 and Page 520, N. 1422. 
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Wadsworth and Patanjali Sastri JJ. 
Variath Krishna Warriar — Petitioner 

V. 

Malayalee Bank Ltd., Managing Direc¬ 
tor , T. Eadungi Nedungadi and 
another — Respondents . 

Civil Revn. Petn. No. 448 of 1940, Decided on 
16th February 1942, to revise decree of Sub-Judge, 
Palghat, D/- 2nd October 1939. 

(a) Madras Agriculturists Relief Act (4 of / 
1938), S. 3 (2) Proviso B — Police pensioner 
paying profession tax does so on income from 
profession other than agriculture. 

A person who pays profession tax on his pension 
as a retired police officer does in fact pay profession 
tax other than agriculture within proviso B to 
S. 3 (2) on an income derived from a profession. 

[P 449 C 2; P 450 C 1] 

(b) Practice — New plea — Revision. 

Where there are no materials in the record to 

support an argument it is not proper to allow such 
a contention to be raised for the first time in revi¬ 
sion. [P 450 C 1] 

C. Unikanda Menon — for Petitioner. 

J/. Chinappan Nair — for Respondents. 

WADSWORTH J—The petitioner was defen- ( J 
dant 1 in a suit on a promissory note and he claim¬ 
ed relief under Madras Act 4 of 1938. He admitted 
however in the lower Court that he had been paying 
profession tax to tho District Board for the last 
seven or eight years and on this admission the suit 
was decreed in full against him. It is contended in 
revision that the petitioner is not disqualified under 
proviso B to S. 3 (2) of Act 4 of 1938 because he has 
been paying profession tax not on the income derived 
from the actual exercise of a profession other than 
agriculture, but on bis pension as a retired police 
officer. 

The words of the proviso aro—"has within two 
years immediately preceding the 1st October 1937 
been assessed to profession tax on a half yearly 
income of more than three hundred rupees derived 
from a profession other than agriculture"—etc. If f 
the words ‘derived from a profession other than 1 
agriculture* are read in their strictest sense, tho 
effect would be to confine the disqualification under 
this proviso to persons paying profession tax on 
income derived from what are usually called tho 
learned professions and it would not exclude persons 
paying profession tux in respect of income derived 
from business. But having regard to the very wido 
use of tho word profession in the term "profession 
tax'* it seems doubtful whether the Legislature in¬ 
tended to use the word in its most restricted sense 
in this phrase "derived from a profession other than 
agriculture** moro especially as agriculture itself 
would not ordinarily be treated as a profession in tho 
strictest senso of the word. The argument that "in¬ 
come derived from a profession" must be confined 
to income derived from the present exercise of a pro¬ 
fession seems however to find no justification in tho 
words of tho proviso. We have no difficulty in hold- 1 
ing that the present petitioner when he pays profes-* 
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a sion tax on his pension as a retired police officer 
does in fact pay profession tax on an income derived 
from a profession. We do not wish to say anything 
which can be interpreted as an expression of opinion 
to the effect that income derived from a source not 
falling within the strictest definition of a profession 
would fall outside the scope of this proviso. On the 
facts of the present case, we are clear that, even 
giving the word “profession” its strictest interpre¬ 
tation, the pension in question must be deemed to 
be income derived from a profession. 

An attempt has been made to argue that the pro¬ 
fession tax in question was not levied by a pancha- 
yat which was a union before 26th August 1930. 
There are no materials in the record to support this 
argument and we do not think it proper to allow 
such a contention to be raised for the first time in 
revision. It has no basis in the facts put into evi- 
b dence. The result therefore is the revision petition 
is dismissed with costs. 

C.R.K./R.K. Revision dismissed. 


A. I. B, 

The ground on which the information received 
from an accused person is admissible under S. 27 is 1 
that the fact discovered thereby is to some degree, 
which will vary with the circumstances of each case 
and the nature of the fact discovered, a guarantee 
of the truth of the information. [P 451 C 1] 

The discovery of an aruval which was not blood 
stained, and a cloth, blood stained indeed but to 
what extent not known, from the accused’s own 
home does very little to guarantee either that the 
accused did make the statement alleged or that, if 
he did make it, it is true. [P 451 0 1, 2] 

(d) Criminal trial — Retracted confession — 
Conviction is not safe if confession is uncor¬ 
roborated. 

Where the case against the accused rests on a re¬ 
tracted confession which is not materially corrobo¬ 
rated, it is not safe to convict the accused on his r 
statement alone. [P 451 C 2] 

C. K. Venkatanarasimham —for Accused. 
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(b) (*40) Chitaley, S. 115 N. 2 Tt. 7. 

('41) Mulla, Page 408 Note "Limits of revisional 
jurisdiction." 


A. I. R. (29) 1942 Madras 450 

King and Happell JJ. 

In re Peria Chelliali Nadar — Accused. 

Referred Trial No. 166 of 1941 and Criminal 
Appeal No. 626 of 1941, Decided on 17th November 
1941, referred by Addl. Sess. Judge, Tinnevelly 
c Division, D/- 10th September 1941. 

(a) Evidence Act (1872), Ss. 32 and 35—State- 
ment of C to village Munsif recorded by him 
that P killed C's husband while she was with P 
—C committed suicide same evening — In trial 
of P for murder of C's husband, statement of C 
held not admissible under S. 32 nor under S.35. 

A woman C made astatement to the village Munsif 
which he recorded in writing. In it C stated that 
her husband on the evening of the 13th had found 
her on the other side of the river with the accused P 
that a quarrel had ensued between the accused and 
her husband, and that the accused had cut her hus¬ 
band in the abdomen with an aruval. C the samo 
evening committed suicide. In the trial of P for 
the murder of C's husband : 

Held that the statement was not admissible 
d under S. 32 because the death of C did not come 
into question in the sessions case. It was also not 
admissible under S. 35 because this statement re¬ 
corded by the village Munsif and attested by two 
witnesses was clearly not an entry in a public or 
official register or record within the meaning of 
8. 35. (P 451 C 1) 

(b) Criminal trial — Evidence — Record of 
accused's statement attested by witnesses not 
filed — Witnesses stating what accused said — 
There is no check on accuracy. 

Where there is no record of the statement by tho 
accused taken at tho time and attested by the wit¬ 
nesses but the witnesses merely give evidence, each 
of them, of what tho accused had said, nlthough 
there are no serious discrepancies in their evidence 
still there is no check oil its exact accuracy. 

[P 451 C 1] 

(c) Evidence Act (1872), S. 27 — Principle of 
S. 27 is guarantee of truth of information. 


Public Prosecutor —for the Crown. 


HAPPELL J. — The appellant has been con¬ 
victed by the learned Additional Sessions Judge of 
Tinnevelly of the murder of one Baliah Nadar on 
13th March last at the village of Attankarai and 
has been sentenced to death. Tho deceased Baliah 
Nadar was married to a woman named Chellammal. 
The evidence is that this woman was not faithful 
to him, and that she was on terms of intimacy with 
a certain Chinna Chelliah Nadar. The accused was 
this man's elder brother. On 13th March Chellara- 
mal and P. W. 6 went in the evening to tho river in 
the neighbourhood of the village for water. Chel¬ 
lammal put her pot down, crossed the river and did 
not return. P. W. 6 on going back to tho village in- J* 
formed Baliah Nadar’6 father (P. W. 6) of this and 
T. W. 6 sent Baliah Nadar to search for her. 
Neither Baliah Nadar nor Chellammal returned 
and inquiries made bv P. W. 6 that night had no 
result. Tho next moVning he went and made a 
search in tho neighbourhood of the river and found 
marks of blood near a pit by the side of a brick kiln. 

He reported this to tho Village Munsif and the 
Village Munsif sent a report to the police. Investi¬ 
gation of the case was started on tho loth and that 
afternoon the accused was arrested. According to 
the evidcnco of the Sub-Inspector of Police who 
arrested him and of the Village Munsif (1\ W. 7) 
and two other witnesses (P. Ws. 11 and 12), the 
accused after his arrest said that he would show 
them where ho had buried the body of Baliah 
Nadar whero he had hidden some pambadnms ^ 
(ear-rings) given to him by Chellammal and where 
he had hidden the aruval with which he had killed 
Baliah Nadar and the cloth which he was wearing 
when he killed him. On that, according to the evi¬ 
dence of these witnesses, he did show them tho 
place where tho body was hidden. Ho gave them 
the ear-rings and he showed them where tho aruval 
was hidden in his sister's garden and handed him 
tho cloth which was hanging on a clothos* line in 
his own houso. ' 


The learned Sessions Judge did not believe that 
ic body had in fact been discovered as a result ol 
ic information given by tho accused and wo havo 
3 doubt that in this opinion he was correct. Ilia 
ub-Inspector himself admitted in so many won s 
iat, owing to the Fruell, l.e was really 
ic body was as early as 12 o’clock that day al- 
louok the accused was not arrested at tbe earliest 
ntil 3 o’clock in the afternoon. The evidence 
jainst the accused therefore, as far as his alleged. 
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a statement was concerned, rested on the information 
whioh led to the recovery of the pampadams, the 
doth and the aruval. This, however, was not the 
whole of the evidence which was accepted by the 
learned Sessions Judge as admissible against the 
accused. At about midday on the 14th,Chellummal 
appeared at her uncle’s house at the village of 
Mettupatti and told him what had happened. Her 
uncle P. W. 10 then took her to Attankarai where 
she had lived with the deceased and she then mado 
the same statement to her father-in-law (P. W. 5). 
The Village Munsif was sent for, and sho mado a 
statement to him which he recorded in writing. 
This statement was admitted as Ex. II and in it 
Chellammal stated that her husband on the evening 
of the 13th had found her on the other sido of the 
river with tho accused Peria Chelliah Nadar, that 
a quarrel hod ensued between the accused and her 
b husband, and that the accused had cut her husband 
in tho abdomen with an aruval. Chellammal tho 
same evening committed suicide. The learned Ses¬ 
sions Judge was of opinion that her statement was 
admissible under Ss. 32 and 35, Evidence Act. 

I hero can be no question that the statement was 
jnot admissible and the learned Public Prosecutor has 
. n °t supported the view of tho Sessions Judge. It is 
not admissible under S. 32 because the death of 
Chellammal did not come into question in the Ses¬ 
sions case, and it is not admissible under S. 35 
because this statement recorded by tho Village 
Munsif and attested by two witnesses is clearly not 
an entry in a public or ofiicinl register or record 
within the meaning of S. 35, Evidence Act. 

Tho learned Sessions Judge founded his convic¬ 
tion of tho accused largely on the statement made by 
c Chellammal which he admitted, and he has used 
the statement of the accused to the police rather to 
corroborate tho statement of Chellammal than the 
statement of Chellammal to corroborate the state¬ 
ment made to the police. It is clear that, if tho 
learned Additional Sessions Judge had not admitted 
tho statement made by Chellammal, ho would not 
have convicted the accused. In our opinion, as the 
statement of Chellammal is not admissible, the 
conviction of the accused cannot safely be founded 
on tho statements alleged to have been made by him 
to tho Sub-Inspector of Police and the other wit¬ 
nesses which is tho only evidence that connects him 
in any way with tho death of Buliah Nadar. Tbo 
evidence relating to the recovery of the pampadams 
is not relevant once tho statement of Chellammal 
goes, since it is on her statement Hint thoconnexion 
of tho pampadams with the deceased rests. There 
d remains tho evidence that tho cloth and the aruval 
were recovered on information given by the accused 
to the police and the other witnesses. It has to ho 
noted that no record of tho statement by tho accused 
taken at the time and attested by tho witnesses was 
filed in tho Sessions Court. The witnesses merely 
gnvo evidence, each of them, of what the accused 
Iliad said. It is true that there are no serious dis¬ 
crepancies in their evidence, but at tho same time 
there is no check on its exact nccurncy. Moreover 
the ground on which tho information received from 
an accused person is admissible under S. 27, Evi¬ 
dence Act, is that the fact discovered thereby'is to 
somo degree, which will vary with tho circumstances 
of each case and the nature of tho fact discovered 
a guarantee of tho truth of the information. In tho 
present case, tho discovery of an aruval which was 
not blood stained, and a cloth, blood stained indeed 
but to wbat extent wo do not know, from tho 
accused’s own homo does very little to guaranteo 
(either that the accused did make the statement 


alleged or that, if he did mako it, it is true. The' 
accused in bi 3 statement at the trial denied that' <3 
tho aruval or the cloth were his and stated that ho 
knew nothing about the offence. Tho position, 
therefore, is in effect that tho case against the 
accused rests on a retracted confession which is not 
materially corroborated. Wo do not think conse¬ 
quently that it is safe to convict the accused on his 
statement alone and the learned Public Prosecutor, 
agreeing that Chellammal's statement, is not ad¬ 
missible bas not seriously maintained that the 
conviotion can be upheld. We therefore allow tho 
appeal and set aside the conviction of tho accused 
and direct that he be set at liberty. 

C.R.K./R.K. Conviction set aside. 


Cr. P. C. — 

(d) (Ml) Chitaley. S. 164. N. 18 Pt. 1. 

(’41) Mitra, Pages 521-522, N. 515, / 


A. I. R. (29) 1942 Madras 451 


Horwill J. 


In re Pcnubolu Subbaramiali and others 

Petitioners. 


Criminal Revn. No. 55 of of 1942 (Criminal 
Revn. Petn. No. 51 of 1942), Decided on 27th Janu- 
ary 1942, to revise order of Special Second Class 
(sub) Magistrate, Nellore, D/- 3rd January 1942. 

Criminal P. C. (1898), S. 162—Copies of wit- 
ness's statement when granted, stated. 

No doubt the proper stage at which to apply for a 
copy of a witness's statement is at the beginning of 
the cross-examination. In practice, however, copies 9 
are either granted in advance or the Conrt reads out 
tne relevant part of the accused's statement or the 
vakil is allowed to look into tho diary. In the last 
two cases, copies must still be furnished if required; 
but the examination of witnesses need not be held 
up while this is being done. [p 451 q 2] 

A. S. Sivakaminathan — for Petitioners. 

Public Prosecutor — for the Crown. 


ORDER —It has been repeatedly laid down that 
the projjer stage at which to apply for a copy of a 
witness 8 statement is at tho beginning of tho cross- 
examination. This was apparently done by tho 
counsel for the accused; and so the Magistrate was 
bound to grant the application. This method how- 
e\er, if strictly followed, would lead to interminable 
delays. In practice, copies are either granted in 
advance or the Court reads out tho relevant part of 
the accused's statement or tho vakil is allowed to 
look into the diary. In tho last two cases, copies 
must still be furnished if required ; but the exami¬ 
nation of witnesses need not bo held up while this 
is being done. Somo co-operation between tho coun¬ 
sel and the Court is necessary to mako S. 1C2, Cri¬ 
minal P. C., work smoothly. Tho petition is allowed 
find tho Magistrato ordered to furnish the copies 
prayed for. 


h 


C.R.K./R.K. Petition allowed . 


Cr. P. C.— 

('41) Chitaley, S. 162 N. 13. 

('ll) Mitra, Pages 498-199 N. 503 (a). 
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In re OOMAYAN 


A. I. R. 


a A. I. R. (29) 1942 Madras 452 (1) 

Horwill J. 

K. E. Subbier — Petitioner 

v. 

K. M. S. Lakshmana Iyer and others — 

Eespojidents. 

Criminal Revn. No. 831 of 1941 (Criminal Revn. 
Petn. No. 781 of 1941), Decided on 19th November 
1941, to revise order of Court of Session, Madura, 
D/- 7th July 1941. 

(a) Companies Act (1913), S. 86 (d) — Loan 
sanctioned to one of directors — Directors held 
guilty under S. 86 (d) — Registrar's duty ex¬ 
plained — High Court refused to interfere at 
instance of private person. 

b In contravention of the provisions of S.86 (d) the 
directors sanctioned a loan to accused 2, who was a 
director, for a period of one year. Before that year 
had terminated, the complainant, who is one of the 
directors moved his fellow directors to cancel the 
earlier resolution. They refused to do this and re¬ 
solved that as the year for which the loan was made 
had not then elapsed, they would not interfere. 
The complainant thereupon filed a complaint under 
S. 8G (d). The Registrar of Joint Stock Companies 
was approached in this matter, but he refused to 
intervene : 

Held that the parties to both the resolutions acted 
wrongly. There was undoubtedly a contravention of 
the provisions of S. 86 (d) in sanctioning a loan to a 
director and when the attention of the directors on 
the second occasion was drawn to this, they should 
0 have taken steps at once to see that the illegal 
loan was terminated. Even if the complainant was 
prompted by personal motives, he was justified in 
his conduct. The Registrar of Joint Stock Companies 
should also have taken action in the matter and at 
least have told the directors that they should see 
that such an illegality was not committed again. 

[P 452 C 2] 

Held further that it was not necessary to inter¬ 
vene in this matter at the instance of a private 
party and to punish various accused for something 
that was done in 1939, especially as the loan has 
been repaid and no fresh breach under S. 8G (d) had 
been committed. [P 452 C 2) 

(b) Criminal trial — Witnesses not examined 
—Accused cannot be acquitted. 

' The Criminal Procedure Code makes no provision 
d for the acquittal of accused persons without examin¬ 
ing witnesses: ('32) 19 A.I.li. 1932 Mad. 25, ifci.on. 

[P 452 C 2) 

P. S. Sarangapani — for Petitioner. 

V.T . Rangaiwami Iyengar , K.S. Sankara Iyer , 
O. V . Dalusxcami and V. Sundaresan — 

for Respondents. 

Public Prosecutor — for the Crown. 

ORDER—Aeabha of the Sourashtra community 
was registered as a society. In contravention of the 
provisions of S. 8G (d), Companies Act, the directors 
sanctioned a loan to acoused 2—who was a director 
— for a period of one year. Before that year had 
terminated, the present complainant, who is ono of 
the directors, moved his fellow directors to cancel 
the earlier resolution. They refused to do this and 
resolved that as the year for which the loan was 
made had not then elapsed, they would not inter¬ 
fere. The complainant thereupon filed a complaint 
in the Court of the City First Class Magistrate of 


Madura under S.86 (d), Companies Act, against the 
present directors, who were parties to the second ° 
resolution. The Magistrate summoned witnesses, but 
before he had taken their evidence be acquitted all 
the accused on a reading of the complaint; for he 
was of opinion that no offence had been committed 
by the present directors in passing the second reso¬ 
lution. The offence was committed when the loan 
was made as a result of the resolution passed in 
1939 and the persons who were guilty of the offence 
were those who were parties to the first resolution. 
The complainant approached the Sessions Judge, 
who has referred the matter to this Court, express¬ 
ing the opinion that accused 2 was guilty of abetting 
the offence by receiving the loan himself. The com¬ 
plainant has also filed a revision petition in this 
Court against the acquittal of accused 1, who is said 
to have been a party to the first resolution. 

It appears that the Registrar of Joint Stock Com- / 
panies was approached in this matter; but he re¬ 
fused to intervene and referred the complainant to 
a criminal Court. There can be no doubt that the 
parties to both the resolutions acted wrongly. There 
was undoubtedly a contravention of the provisions ( 
of S. 86 (d), Companies Act, in sanctioning a loan 
to a director and when the attention of the directors 
on the second occasion was drawn to this, they 
should have taken steps at once to see that the 
illegal loan was terminated. Even if the complainant 
was prompted by personal motives, he was justified 
in his conduct. I also think that the Registrar of 
Joint Stock Companies should have taken action in 
the matter and at least have told the directors that 
they should see that such an illegality was not com-j 
mitted again and that they should take steps to end 
it. However, I do not think that it is necessary to g 
intervene in this matter at the instance of a private 
party and to punish various acoused for something 
that was done in 1939, especially as the loan has 
been repaid and no fresh breach under this section 
seems to have been committed. It is contended that 
the City Magistrate acted illegally in acquitting the 
accused without hearing the complainant's evidence. 

I have not thought it necessary to examine the 
authorities bearing on that point; but it may be 
pointed out that the Criminal Procedure Code makes, 
no provision for the acquittal of accused persons 
without examining witnesses. Lakshmana Rao J. 
condemned tho practice in 35 M. L. W. 140.1 The 
petitions are dismissed. 

C.R.K./R.K. Petitions dismissed . 

1. ('32) 19 A.I.R. 1932 Mad. 25 : 13G I. C. 314: 33 
Cr. L. J. 274: 35 M.L.W. 140, In re Varadarajulu ,l 
Naidu. 

Cr. P. C. — 

(b) (’41) Chitaley. S. 245, N. 2 Pt. 1. 

(’41) Mitra, Page 874, N. 794. 
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Horwill J. 


In re Oomayan — Petitioner. 

Criminal Revn. No. 994 of 1941 (Criminal Revn. 
Petn. No. 937 of 1941), Decided on 21st November 
1941 .to reviso judgment of Court of 
Magistrate, Trichinopoly, in C. A. No. 107 of 1941. 

Criminal trial — Experts-Footprint experts 
—Evidence ol, how lar relevant explained. 


Experts in footprints are not recognized by the 
Ividence Act but a Magistrate is entitled to take 
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a into consideration the evidence of a person, who has 
a seen a footprint and taken the footprints of the 
accused and found that they are very similar. That 
evidence is not, however, sufficient to bring home 
the offence to the accused in the absence of further 
knowledge regarding the differences between one 
foot and another. [P 453 C 1] 

A . S. Sivakamxnathan for A. V . Narayana- 
swami Iyer — for Petitioner. 

Public Prosecutor — for the Crown. 

ORDER. — The Stationary Sab-Magistrate of 
Trichinopoly convicted the appellant under Ss. 342 
and *151, Penal Code, and sentenced him to two 
months* rigorous imprisonment and to pay a fine of 
Its. 25 on each count. There is some evidence that 
the accused was on bad term3 with the butler of the 
complainant’s house. The only other evidence 
^ against the accused is that of a head constable, who 
has made a special study of footprints. Ho came to 
the conclusion that a footprint found in the com¬ 
pound of the complainant’s house was that of the 
accused. Experts in footprints are not recognised 
by the Evidence Act; but there can be no doubt that 
a Magistrate i9 entitled to take into consideration 
the evidence of a person who has seen a footprint 
and taken the footprints of the accused and found 
that they are very similar. That evidence is not 
however sufficient to bring home tho offence to the 
accused in the absence of further knowledge regard¬ 
ing the differences between one foot and another. 
After admitting this petition my attention was 
drawn to a reference by the District Magistrate 
under S. 438, Criminal P. C., in which he made 
very similar observations to that in the previous 
paragraph. I agree with the District Magistrate that 
c tho evidence against tho accused was not sufficient 
to support a conviction. The convictions and sen¬ 
tences are therefore set aside and the appellant 
acquitted. 

C.R.K./R.K* Accused acquitted. 


A. I. R. (29) 1942 Madras 453 

Patanjali Sastri J. 

V. E. R. M. K. Krishnan Chcttiar by 
Agent Rama Ayyangar — Petitioner 

v. 

Nachimuthu Goundar — Respondent. 

Civil Item, I’etns. Nos. 2480 of 1939 and 2184 of 
1911 (C. M. A. No. 885 of 1939 converted into 
C. R. 1'. No. 2184 of 1911), Decided on Gtb Febru- 
tl ary 1912, to revise orders of Sub-Judi/e, Coimbatore, 
D/- 27th July 1939. 

Civil P. C. (1908), O. 21, R. 89— Property 
sold — Judgment-debtor applying under S. 19, 
Agriculturist Relief Act, and depositing amount 
under O. 21, R. 89 — Sale set aside — On accounts 
being taken decree iound satislied — Decree- 
holder held not entitled to claim amount depo¬ 
sited as deposit by judgment-debtor held not 
voluntary. 

After the property was brought to sale in execu¬ 
tion of a decree, the: judgment-debtor applied under 
S. 19, Agriculturist Relief Act, for scaling down and 
entering satisfaction of the decree. The judgment- 
debtor also deposited the necessary amount under 
0. 21, R. 89 and tho sale was set aside. On applica¬ 
tion by the decree-holder for the withdrawal of the 
amount deposited : 

Held that the decree became liable to be scaled 
down and Laving regard to previous payments must 


be held completely satisfied and discharged. Tho 
decree in pursuance of which the property was sold 0 
was gone just as if it was reversed on appeal or set 
aside in a suit brought for the purpose and the 
decree-holder could have no more right to claim 
the money deposited in Court under 0. 21, It. 89 
than a decree-holder whose decree was reversed on 
up[>eal or set aside in a suit. The deposit made by 
the judgment-debtor to avert the sale of his property 
could not bo considered to be voluntary : (’40) 27 
A.I.R. 1940 Mad. 725 and (’ll) 28 A. I. R. 1941 
Mad. 635, Eel. on ; (’30) 17 A.I.It. 1930 Mad. 921, 
Expl. and Disting. [P 454 C 2] 

T. V. Eamiah — for Petitioner. 

A. C. Sampath Ayyangar — lor Respondent, 

JUDGMENT. — The petitioner in these con¬ 
nected civil revision petitions obtained a decree for 
Its. 4678 against the respondent on 23rd October / 
1930 and, after recovering various amounts from 
time to time, applied on 7th January 1933 for 
execution of the decree in E. P. No. IS of 1938 for 
realising the balance of Rs. 627. Tho respondent’s 
property was in due course brought to sale on 8th 
February 1939 and was purchased by a third party. 
The respondent then applied on 3rd March 1939 
under S. 19, Madras Agriculturists Relief Act, to 
cuter satisfaction of the decree ns no amount would, 
according to him, be payable to the petitioner if the 
provisions of the Act were applied to the decree. 
When this application was pending, ho also applied 
under O. 21, It. 89, Civil P. C., to set aside the salo 
of his property making the necessary deposit on 8th 
March 1939, tho Inst duy of the period limited for 
making such application. The petitioner as well ns 
the auction purchaser appear to have consented to 
have the sale set aside and an order setting aside ■' 
the sale was accordingly passed on 17thMarch 
1939. Nothing however turns on such consent, ns 
the Court was bound in any case to set aside tho 
sale as the conditions of O. 21, It. 89 were complied 
with. The petitioner thereupon applied by E. A. 

No. 341 of 1939 on 17th March 1939 for the pay¬ 
ment out to him of tho amount duo under the 
decree out of tho sum deposited in Court by the 
respondent. This application and the respondent’s 
application to scale down the deerco were heard 
together on 27th July 1939 and tho Court below has 
dismissed tho petitioner’s application for payment 
and allowed the respondent’s application to enter 
satisfaction of the decree. Against these orders 
these civil revision petitions have been brought by 
tho petitioner decree-holder. It was contended for 
the petitioner that a deposit under O. 21, R. 89 /j 
must be unconditional, that when tho respondent 
made such deposit and got tho sale set aside on 17th 
March 1939 the decree was satisfied and discharged 
automatically on that date and that although tho 
respondent had already applied to have the decree 
sealed down under the Agriculturists Relief Act, no 
relief under the Actcoukl be awarded to him a.s thero 
was no decree in existence to he scaled down after 
17th March 1039. Reliance was placed in support 
of this contention upon tho decision of Venkata- 
sobl.a Rao J. in 53 Mad. 0131 and particularly on 
tho observation at p. 017 that, 

“If the debtor wants to keep a dispute open, ho 
cannot claim tho benefit of this section.'* (i/ 

D. 21, R. SO). In fact, this accords to him a 
special indulgence. While he is thus favoured, caro 

1. ('30) 17 A. I. R. 1030 Mad. 921 : 128 I.'C. 500 : 

>3 Mad. 043 : 50 M. L. J, 803, Kumnoakutty v, 

Ncclukandan Kambudiri. 
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r n is taken to provide that the interest neither of the 
decree-holder nor of the purchaser are sacrificed. 
It follows from this that, when the judgment-debtor 
pays the amount specified, he pays it uncondi¬ 
tionally. The payment followed by the order setting 
aside the sale has the effect of automatically extin¬ 
guishing the decree debt. If an application is made 
under It. 89 and the deposit required by that rule 
is made within thirty days from the date of the 
sale, the Court has no option but to make an order 
setting it aside, (see R. 92). Thi9 assumes that the 
decree-debt i9 discharged and the decree-holder’s 
remedy is gone." 

That was a case where a person having filed a 
6uit for a declaration of his title to certain property 
attached as belonging to another applied under 0.21, 
R. 89 to set aside the sale held in pursuance of the 
• attachment but required that security should be 
^ taken from the decree-holder before the amount due 
to the decree-holder was paid out to him out of the 
deposit. There was no dispute that the debt due to 
the decree-holder under the decree was really due. 
All that the applicant claimed was that the pro¬ 
perty in his possession was not liable to attachment 
in execution of the decree. In those circumstances 
it was held that a deposit made for purposes of an 
application under 0. 21, R. 89 must be an uncon¬ 
ditional deposit and that the Court had no power to 
call upon the decree-holder to execute a security 
bond for repayment of the amount to the applicant 
in the event of the latter succeeding in establishing 
his title to the property sold. This is far from say¬ 
ing that when the decreo itself is gone, the decree- 
holder can claim payment out of the money deposited 
into Court. 

C I had occasion to consider the nature and effect 
of a deposit made under O. 21, R. 89 in 52 M.L.W. 
22G 2 where ponding a suit to declare that a decreo 
obtained against the kurnavan of a tarwad was not 
binding on the junior members, the property of the 
family was brought to sale and the junior members 
had the sale set aside making tho deposit required 
under O. 21, R. 89 and sued tho decree-holder for 
refund of the amount paid to him after obtaining a 
declaration that tho decree was not binding upon 
them. It was held that the payment into Court by 
tho junior members must bo deemed to havo been 
made under coercion and was liable to bo refunded 
to them. That was a case whore tho decree was got 
rid of by a suit brought for the purposo by the per¬ 
sons affected. In tho course of my judgment I also 
expressed tho view that the result must be the same 
where the decreo in execution of which tho property 
(i has been sold is reversed in appeal. Referring to the 
observations of Vcnfeutasubbu Rao J. cited above I 
observed: 

“These observations are rather widely expressed 
were intended to convey the meaning 
that once a judgment-debtor pays tho amount to 
set aside tho sale under O. 21, R. 89, ho must bo 
deemed to havo made the payment voluntarily oven 
though ho has preferred an appeal from tho decreo 
in question and will be disentitled to a restitution 
of the amount if the decreo is sot aside on appeal, 

I must respectfully dissent from them." 

And I proceeded to point out that tho learned 
. udge could not ho taken to havo intended to lay 
down as a gonoral proposition that in all cases a 
deposit made under O. 21, R. 89 should he paid out 
to tho decree-holder irrespective of the subsistence 

2. (’.1°) 27 A I R. 1040 Mad. 725 : (1940) 1 M.L.J. 
dlO : ,)2 M.L.W. 226, Ihiman Adiyoti v. Kannan 
^ambiar. 


A. I. R, 

flU? e M de * r f e debt J : f ? r , in a case(1938)1 M.L.J. . 
8293 that learned Judge sitting with Abdur Rah- * 

man J. thus explained and distinguished his own 
previous decision in 53 Mad. 943.1 

“In the former case, it has been held that 0. 21 
R. 89 is inconsistent with the notion that payment 
can be made either under protest or coupled with 
conditions. True, but the whole judgment proceeds 
upon the footing, first that there was a subsisting 
decree, that is, subsisting in fact and secondly, 
there was a decree-holder, one who really answered 

that description.Order 21, R. 89 assumes the 

existence of a “decree" and of a “decree-holder 
and where the very foundation is gone, namely, a 
subsisting decreo, it would be futile to contend that 
the decisions which refer to unconditional payment 
can apply." ^ 

In the present case the position is not essentially 
different. By virtue of the provisions of the Madras / 
Agriculturists Relief Ac,t the decreo in question 
became liable to be scaled down and having regard 
to previous payments must be held completely satis, 
fied and discharged. In other words tho decree in 
pursuance of which the property was sold is gone 
just as if it was reversed on appeal or set aside in a 
suit brought for the purposo, and tho petitioner can 
have no more right to claim the money deposited in 
Court under 0. 21, R. 89 than a decree-holder 
whose decree is reversed on appeal or set aside in a 
suit. The deposit made by the respondent to avert 
the sale of his property can be considered to be no 
more voluntary than that made in 52 M.L.W. 226 2 
already referred to or in (1941) 1 M. L. J. 793* and 
cannot have the effect of rendering the application 
already filed by him for relief under the Agricultu¬ 
rists Relief Act infructuous. - 

It was said that the resjjondent could well have 
applied for the scaling down of the decree before 
the property was brought to salo and having allowed 
the sale to take place after the Act came into force 
on the footing of a subsisting decreo, ho should bo 
held to have waived his right to reliof under tho 
Act. I fail to appreciate this argument. The res¬ 
pondent was entitled to apply for relief so long as 
the decree continued to subsist except in the circum¬ 
stances contemplated in S. 20 of tbo Act, see (1939) 

2 M.L.J. 308 6 and ho was equally entitled to avert 
tho sale of his property by making tho deposit 
under O. 21, R. 89 before such sale was confirmed. 

It was of course open to tho respondent to havo 
applied earlier for sealing down the decree and if ho 
had done so tho question would not havo arisen, but 
this can hardly lmvo any bearing on the quostion 
which now arises for determination; and I can seo I* 
no ground for inferring waiver in tho circumstances 
of the caso. In tho result tho civil revision petitions 
aro dismissed with costs. One advocate's fee. 

C.R.K./R.K. Petitions dismissed. 

3. (’38) 25 A.I R. 1938 Mad. 493 : (1938) 1 M.L.J, 

829, Pappu Reddiar v. Pichu Avvar. 

4. ('41) 28 A. I. R. 1941 Mad. 635 : 198 I.C. 552 : 

(1941) 1 M. L. J. 793, Venkatadri Apparao v. 
Venkatakuduinbarno. 

5. (’39) 26 A. I. R. 1939 Mad. 613 : 18G I. C. 379 : 

I. L. R. (1939) Mad 886 : (1939) 2 M. L. J. 308, 
Kumaraswami Pillui v. Thiruvcngadatba Ayynngar. 

C. p. C. _ 

(•40) Chitalev, O. 21. It. 89, N. 31. 

(’41) Mulla, Pages 880-881 Note ‘‘Deposit under 
this rule, u voluntary payment." 
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SPECIAL BENCH 

Leach C. J., Krishnaswami Ayyangar 

AND SOMAYYA JJ. 

In re Chittoor Krishnaswami 
Petitioner. 

Civil Misc. Potn. No. 1156 of 1942, Decided on 
4th March 1942. 

• (a) Bar Councils Act (1926) — Madras High 
Court Rules, Rr. 1 (i) and (ii) and 16 Proviso — 
Advocate holding law degree of Rangoon Uni¬ 
versity enrolled as advocate oi Rangoon High 
Court before separation of Burma and practis¬ 
ing there for 17 years — On invasion of Burma 
% by Japanese advocate coming to Madras and 
' applying for enrolment as advocate of Madras 
High Court—Bar Council recommending advo¬ 
cate for exemption under R. 16 Proviso—Advo¬ 
cate held should be enrolled — Case held fit 
for granting exemption under R. 16, Proviso — 
Payment of further fee held not necessary as 
advocate came within exemption under Art, 30, 
Stamp Act. 

An advocate who held the degree of Bachelor of 
Arts and the degree of Bachelor of Laws of the Uni- 
versity of Rangoon was enrolled as an advocate of 
the Rangoon High Court before the separation of 
Burma in 1937 and practised there for some seven- 
teen years. As the result of the invasion of Burma 
by the Japanese ho returned to Madras the land of 
his birth and applied to bo enrolled as an advocate 
of Madras High Court. The Madras Bar Council 
£ considered the advocate's case and recommended to 
the Madras High Court that he ho enrolled without 
the necessity of complying with the requirements of 
its rules : 

0 

Held that(1) the advocate could not claim admis¬ 
sion under R. 1 (ii) because the Rangoon High Court 
had never reciprocated with the Madras High Court 
or in fact with any other Court in British India. 
But having obtained the law degree of the Rangoon 
University at a time when that University was a 
University established by law in British India the 
advocate could claim admission under R. 1 (i); 

(2) the case was a fit one for granting exemption 
under It. 16 Proviso and that the advocate should 
be enrolled as an advocate of the Madras High 
Court; 

( 3 ) the term “H'Kh Court** in Art. 30, Stamp Act, 

must bo deemed to be a High Court established in 
British India. The Rangoon High Court could no 
longer be regarded as an Indian High Court but 
since it had that status when tho advocate was en¬ 
rolled, and ns he paid the fee required by the Stamp 
Act on that occasion he came within the exemption 
contained in Art. 30, Stamp Act, and consequently 
could be enrolled without the payment of any fur¬ 
ther fee. [l> |56 C 1] 

(b) Bar Councils Act (1926), S. 8 (1) _ Since 
separation of Burma, Act no longer applies to 
Rangoon High Court. 

Until the separation of Burma in 1937 tho Ran- 
goon High Court was a High Court within tho 
meaning of tho Bar Councils Act but as the result of 
the separation tho Act no longer applies to it. 

[P 155 C 2] 

'1'. R . Vankatratna Saslri — for Petitioner. 

Advocate-General — for the Government. 


LEACH C. J—The petitioner who is an advocate 
of tho Rangoon High Court applies for enrolment 3 
ns an advocate of this Court. He is an Indian and 
was born in Madras, but hitherto he has only practis¬ 
ed in Burma. As tho result of tho invasion of Burma 
by tho Japanese ho has returned to the land of his 
birth and wishes to practise his profession here. Tho 
petitioner holds tho degree of Bachelor of Arts and 
tho degree of Bachelor of Laws of the University of 
Rangoon and it wa3 on these qualifications that he 
was enrolled as an advocate of the Rangoon High 
Court some 17 years ago. When tho Indian Bar 
Councils Act, 1926, came into force Burma was a 
Province of British India and remained part of 
British India until tho Government of India Act, 
1935, came into operation on 1st April 1937. Until, 
the separation took place, the Rangoon High Court 
was a High Court within tho meaning of the Bar 
Councils Act, but as the result of the separation the i 
Act no longer applies to it. Section 8 (1) states that 
110 Person 6hall be entitled a9 of right to practise in 
any High Court, unless his name is entered in the 
roll of the advocates of the High Court maintained 
under the Act. Sub-section (2) says that the High 
Court shall prepare and maintain a roll of advocates 
in which shall be entered tho names of (a) all per¬ 
sons who were, as advocates, vakils or pleaders, 
entitled as of right to practise in the High Court 
immediately before tho dato on which tho section 
camo into force; and (b) all other persons who have 
been admitted to bo advocates of the High Court 
under the Act. There is a proviso to this section to 
tho effect that such persons shall have paid in res¬ 
pect of enrolment the stamp fee chargeable under 
the Stamp Act, 1899, and a fee payable to tho Bar 
Council, which shall be ten rupees in the case of 
tho persons referred to in cl. (a) and in other cases ^ 
such amount as may be prescribed. The rules of tho 
Bar Council of Madras prescribe a fee of Rs. 50 “in 
other cases.' 1 Article 30, Stamp Act, requires a per¬ 
son on enrolment as an advocate of an Indian High 
Court to pay a stamp fee of Rs. 500. On enrolment 
1? Rangoon High Court tho petitioner paid tho 
its. oOO and ho has now paid tho Rs. 50 require.! 
by tho rules of the Madras Bar Council. He asks to 
be enrolled as an advocate of this Court as the result 
of a resolution of the Madras Bar Council passed 
un er tho proviso to R. 16 recommending exemp¬ 
tion from strict compliance with its rules. Hemain- 

ams that if lie is enrolled no further stamp fee is 
necessary. 

Rule 1 (i) of the Madras Bar Council Rules pro- 
i* , , at . a Person who has taken the degree of 
Bachelor of Laws of any of the Universities e 3 tab- u 
lulled by law in British India or taken a degree in 
law of any other University which tho Bar Council 
may by general or special order accept as equivalent 
to that degree, bo admitted as an advocate of this 
Court. Rule 3 requires a person applying for admis¬ 
sion under It. I (i) to have studied as a pupil in the 
chambers of an advocate practising in the Madras 
High Court or in one of the district centres specified 
and requires him also to have passed tho examina¬ 
tion prescribed by It. 22, or to have practised as a 
pleader in tho Court of a District or a Subordinate 
•^dgc m tho Presidency or in one of certain speci¬ 
fied Courts outside tho Presidency for a period of 
not less than five years immediately precedin ' tho 
dato of his application; or to have practised as a 
Pl^der for not less than ten years in any other 

S '. °* to r> hav 1 ° P re9 , ldeJ * Judge of a civil 
Court ,n the Presidency for a period of not less than 
H'e years immediately preceding the date of his 
application. Rule 1 (ii) states that an advocate 
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a ente , r . ed , on tbe 1-0,1 of advocates of a High Court 
established by Letters Patent other than the High 
Court of Madras may be enrolled as an advocate 
provided that there is reciprocity in this respect be¬ 
tween the High Court in which the applicant has 
been enrolled and this Court. The petitioner can¬ 
not claim admission under R. 1 (ii) because the 
Rangoon High Court has never reciprocated with 
this Court or in fact with any other Court in British 
India. 

Having obtained the law degree of the Rangoon 
University at a time when that University was a 
University established by law in British India the 
petitioner can claim admission under R. 1 (i), but in 
that case R. 3 comes into operation and naturally 
having practised as an advocate in the Rangoon 
High Court for seventeen years ho does not wish to 
study as a pupil in the chambers of an advocate of 
b this Court for a period of 12 months. Consequently, 
the petitioner has to rely on the proviso to R. 1G. 
That proviso is to the effect that the Bar Council 
may in special cases, for reasons to lie recorded by 
it recommend to the High Court for exemption a 
candidate not complying with all or any of the re¬ 
quirements of the rules and that on such exemption 
being granted, ho shall bo deemed to have complied 
with the rules. The Madras Bar Council has consi¬ 
dered the petitioner’s case and has recommended to 
this Court that he be enrolled without the necessity 
of complying with the requirements of its rules. 
I'Ve agree with the Bar Council that this is a fit 
case for granting an exemption and we direct that 
the petitioner be enrolled as an advocate of this 
Court. There remains to be considered the question 
whether the petitioner is required to pav the stamp 
c fee referred to in Art. 30, Stamp Act. That article 
exempts an advocate who has already paid the re¬ 
quired fee on enrolment in a High Court from pay¬ 
ment of it when ho is enrolled in another Hig'h 
Court. The term "High Court" of course must be 
deemed to be a nigh Court established in British 
India. The Rangoon High Court can no longer be 
regarded as an Indinn High Court, but it had that 
status when the petitioner was enrolled, and as he 
paid tho fee required by the Stamp Act on that occa¬ 
sion we consider that ho comes within the exemp¬ 
tion contained in the article. Consequently, tho 
petitioner will be enrolled without the pavmont of 
any further feo. 

O.R.K./G.N. Petitioner enrolled. 
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d Wadsworth and Patanjali Sastri JJ. 

E kkana th lava zhi Karnavan and 
Manager Dakshayani Eunchi Amnia's 
Children Nalamunni alias Ponnunni 
and others — Appellants 

v. 

Manikkalh Eanchi Ammu Amnia's 
Children, Dakshayani Amma and 
another — Respondents. 

Appcai No. 2GG of 1939, Decided on 30th October 

iviT'.n 8 , 1 , decr< * of Sub.Judge, South Malabar 
ftt 1‘algbat, D/- lGtb August 1939. 

. n [ a J. Agriculturists Relief Act (4 of 

1 ioi 7 f d ^~ Suil nole renewal of earlier 

note of 19 27 for R s . 2100-Note of 1927 renewal 
of other lour notes one of them being of 1917 
lo Rs. 700 which itself was renewal of note of 


A. I. R, 


1906 for Rs. 250 — Mode of scaling down suit 
note stated. i 

The suit note could be traced back to an earlier 
note dated 2nd January 1927 for a sum of Rs. 2100 
executed by a representative of the defendant to the 
plaintiffs assignor. The note of 1927 was made np 
of four other notes regarding which the materials 
were not very complete. Rut one of those notes was 
for Rs. 700 dated 1st February 1917 which itself 
could be traced back to a still earlier note of 6th 
August 1906 for Rs. 250 between tbe same parties 
so that Rs. 450 out of Rs. 700 represented interest : 

Held that except for the amount of Rs. 450 
representing the interest included in the principal 
of the note of 1917. tbe balance of tho considera- 
tion for Rs. 2100 for the note of 1927 most be 
deemed to be tbe original principal of tbe snit trans¬ 
action. Therefore the proper way of scaling down t 
the amount of the suit note was to treat as the 1 
original principal tho amount of Rs. 2100 less 
I\9. 450 that is Rs. 1650 and award interest at 
c « per cent, from 1st October 1937 on that sum. 

[P 457 C 2] 

(b) Madras Agriculturists Relief Act (4 of 

1938), S. 3 (1) — Marumakathayam family _ 

Individual member himself constituting tavazhi 
has saleable interest in family property—Family 
property agricultural land — Member if not 
otherwise disqualified can claim benefits of Act 
—Groups of individual members each consti¬ 
tuting sub-tavazhi female ancestor of which 
living — They have as individuals no saleable 
interest in family property. 

When an individual member of a Marumakathayam 
family himself constitutes a tavazhi entitled to g 
claim partition, his share is attachable. Such a per¬ 
son has a saleable interest in the family property. 

If that family property is agricultural land and ho 
is not otherwise disqualified, he would lx? entitled to 
claim to be an agriculturist for the purposes of the 
Act. With reference to those groups of individuals 
each constituting a sub-tavazhi the female ancestor 
of which is still living, they have no right to claim 
partition without the consent of that female ancestor 
and therefore they have as individuals no saleable 
interest in the family properties, though for calcu¬ 
lating the shares into which tho tarwad properties 
have to bo divided, the number of individuals com¬ 
prised in such groups is taken into consideration 
and the allotment of shares is per capita ; (’38) 25 
A.I.R. 1938 Mad. 553, Approved. [P 458 C 1] 

(c) Madras Agriculturists Relief Act (4 of h 
1938), Ss. 14 and 3 (1) — Section 14 applies to 
Marumakathayam Hindu family. 

Tho phrase "flindu family" in S. 3 (1) would 
ordinarily includca Marumakathayam family which 
is Hindu by religion and bonce S. 14 applies to a 
Hindu Marumakathayam tarwad or tavazhi. 

[P 158 C 2] 

(d) Madras Agriculturists Relief Act (4 of 
1938), Ss. 14 and 3 (1) — Word “member” in 
S. 14 means individual or group of individuals 
entitled to share at partition — Group of indivi¬ 
duals is person within S. 3(1)—Hindu Maruma¬ 
kathayam family — Sub-tavazhi consisting of 
group of individuals is person within S. 3 (1) 
and when entitled to share in family property is 
“member" within S. 14. 

The word "member" in S. 14 must bo interpreted 
as individual or group of individuals entitled to a 
share at partition in the family property. There is 
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nothing foreign to the tenor of the Act in regarding 
a a group of individuals as a person for the definition 
in S. 3 (1) expressly provides that a person means 
an individual and includes an undivided Hindu 
family or Marumakathayam tar wad or tavazhi. A 
sub-tavazhi consisting of a group of individuals in 
a Marumakatbayam family is a person within the 
meaning of the Act and must be regarded as the 
••member 11 for the purpose of S. 14 if it can claim 
a share at partition. [P 458 C 2 ; P 459 C 1] 

(e) Madras Agriculturists Relief Act (4 of 
1938), S. 14 — Mode of application of S. 14 
indicated—Procedure in applying S. 14 to Hindu 
Marumakathayam family stated. 

When there are in one family agriculturist mem¬ 
bers and non agriculturist members, the proper 
procedure having regard to S. 14 is not to sell each 
^ member’s share separately for his individual pro¬ 
portionate liability of the debt, but to take together 
the agriculturist members and sell their collective 
share of the family property for their proportionate 
liability as scaled down and to take together the 
non-agriculturist members of the family and sell 
together their collective share of the family pro¬ 
perty for the proportionate share of the family debt 
as not scaled down. There is no equity in restricting 
the liability of each individual member to his 
individual proportionate share of the debt; while 
the use of the singular word “share" instead of the 
plural “shares" in els. (a) and (b) of the sectiou 
sufficiently indicates an intention that the collec¬ 
tive share of each category of members should be 
jointly liable for what is after all a joint family 
debt. The procedure in applying S. 14 to a Hindu 
Marumakathayam family therefore would be to 
c find out first which members (including in this 
term any sub-tavazhi entitled to claim partition) 
are agriculturists and which are non-agriculturists; 
ascertain how many shares belong to the agricul¬ 
turist members and how many to the non-ngricul- 
turist members and after scaling down the debt 
hold the agriculturist section of members collec¬ 
tively liable for tho proportionate share of the debt 
as scaled down and the non-agriculturist section of 
members collectively liable for the proportionate 
share of the debt as not scaled down. The creditor 
would thus be required to divide his execution pro¬ 
ceedings into two parts, one relating to the scaled 
down decree and the other relating to the unsealed 
down decree and so far ns family properties arc 
concerned, each of these parts of the decree would 
he executable against a composite fraction of tho 
d family property. [p 459 C 1, 2) 

0) Madras Agriculturists Relief Act (4 of 

S- V* —° b i cct — S. 14 is concerned only 
with liability of family property—It has nothing 
to do with personal liability or separate pro¬ 
perty of member of family. 

Section 14 is intended to deal with tho difficulty 
of apportioning a liability which was partly scaled 
clown and partly intact to tho properties of the 
family whether undivided or divided. There is no 
reason why any special process should be applied so 
far as tho separate properties of members aro con¬ 
cerned. The natural process is that in respect of 
his separate properties, tho individual member 
should claim relief according to his status and 
without reference to the extent of his share in the 
family properties. The apportionment of joint 
liability between agriculturists and non-agricul¬ 
turists is really not a matter arising with reference 
to the personal liability of actual executants. 

[P 459 C 2 ; P ICO C I] 


Section 14 is concerned only with the liability of 
family property, and the phrase “member or mem- e 
bers and his or their share" in that section must 
be interpreted as “member or members in respect 
of his or their share." Such interpretation involves 
the least deviation from the language and the 
apparent scope of tho section. Section 14 therefore 
has nothing to do with the personal liability of 
separate property of the members of an agricultural 
family and therefore its operation will not afiect 
the personal liability of the members who have ac¬ 
tually executed the promissory note sought to bo 
scaled down. [p 460 C 1] 

(g) Madras Agriculturists Relief Act (4 of 
1938), S. 3 (ii) Proviso (D) — Partition suit — 
Payment of land revenue by receiver is pay¬ 
ment by persons entitled to properties in res¬ 
pect of which it is paid. 

The payment of land revenue by the receiver in f 
a partition suit is a payment by the persous entitled 
to the properties in respect of which tho land 
revenue is paid. (p 460 C 1] 

B. Sitararna Rao and D. A . Krishna Varxar — 
for Appellants. 

P. Govxnda Mown a>ul P. Chandrasekhara 
Menon — tor Respondents. 

WADSWORTH J.— This appeal raises ques¬ 
tions of some difficulty with reference to the inter¬ 
pretation of S. 14 of Act 4 of 1938 and its applica¬ 
tion to families governed by Marumakathayam law. 
The appellants were the defendants in a suit 
brought on a promissory note for a sum of Rupees 
5661-10 0 executed by them and by two other 
members of their family who have since died, on 
1st December 1935. The debt is admittedly a $ 
family debt binding the tavazhi of which the defen¬ 
dants are members. There is no particular difficulty 
about the way in which the debt is to bo scaled 
down if it is to be scaled down. The suit note can 
be traced back to an earlier note dated 2nd Janu¬ 
ary 1927 for a sum of Rs. 2100 executed by a repre¬ 
sentative of the defendants’ tavazhi to tho 
plaintiffs* assignor. This note of 1927 is made up 
of four other notes regarding which the materials 
are not very complete. But one of those notes is a 
note for Rs. 700 dated 1st February 1917 which 
itself can be traced back to a still earlier note of 
6th August 1906 for Rs. 250 between tho same 
parties so that Rs. 450 out of this Rs. 700 must 
represent interest. Then there is a note of 1919 for 
Rs. 195 which is in the name of a different pro¬ 
misee and therefore has to bo treated as a separate 
debt. There is another note of 1921 which is also ^ 
in favour of a different promisee and there is a 
note of 1925 in favour of tho plaintiff's assignor’s 
for a sum made up entirely of interest, but there 
ure no materials to show on which debts that inte¬ 
rest accrued due. It seems to follow therefore that 
except for the amount of Rs. 450 representing the 
interest included in the principal of the note of 
1917, the balance of consideration for Rs. 2100 for 
Bx. A, the note of 1927 must bo deemed to bo the 
original principal of the suit transaction. It seems 1 
to follow therefore that tho proper way of scaling 
down this debt is to treat as the original principal 
tho amount of Rs. 2100 less Rs. 150 ; that is to 
eay, Rs. 1650 and award interest at G\ per cent, 
from 1st October 1937 on this sum. 

This calculation only applies to the extent to 
which the defendants are entitled to relief as agri- 
culturists under the Act and that can only bo decid¬ 
ed after dealing with questions of some complexity. 
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g The tavazhi to which all the defendants and others 
who are not parties belong, formed part of a larger 
tarwad which has been divided as a result of a suit 
for partition brought by the present defendants 9, 
10 and 11 and their mother. The partition decree 
decides that the tarwad properties are to be divided 
so as to treat as units certain sub-tavazhis whoso 
shares in the tarwad properties remain undivided. 
The major tavazhi which is responsible for the pre¬ 
sent suit debt now consists of a number of sub- 


l 


c 


tavazhies and a number of individual sharers who 
under the Marumakathayam Act must be regarded 
as tavazhis since they have no female ancestor alive. 
Now it seems to be established, vide (1938) 1M.L.J. 
710,1 that when an individual member of a Maru¬ 
makathayam family himself constitutes a tavazhi 
entitled to claim partition, his share is attachable; 
and it would seem to follow that such a person has 
a saleable interest in the family property. If that 
family property is agricultural land and he is not 
otherwise disqualified, such a person would be en¬ 
titled to claim to bo an agriculturist for the pur¬ 
poses of Act 4 of 1938. With reference to those 
groupsof individuals each constituting a sub-tavazhi 
the female ancestor of which is still living, they 
have no right to claim partition without the con¬ 
sent of that female ancestor and it is reasonable to 
hold that they have as individuals no saleable in¬ 
terest in the family properties, though for calculat¬ 
ing the shares into which the tarwad properties have 
to be divided, the number of individuals comprised 
in such groups is taken into consideration and the 
allotment of shares is per capita. When we turn to 
the provisions of Act 4 of 1938, wo have to consider 
what is the position regarding this major tavazhi 
which is primarily responsible for the suit debt and 
the individual members of that tavazhi some of 
whom aro certainly agriculturists, ono of whom 
would bo an agriculturist were it not for a disquali¬ 
fication by payment of income-tax and others who 
aro apparently not agriculturists because they are 
junior members of a sub-tavazhi or group and not 
entitled to claim partition. 


It has been contended that S. 14 of Act 4 which 
prescribes a procedure for dealing with a Hindu 
family containing agriculturist and non-agriculturist 
members has no application to a Marumakathayam 
tarwad nr tavazhi. There aro two main reasons for 
seeking to excludo Marumakathayam families from 
the scope of S. 14. The first is that in tho definition 
of "person** in S. 3 (i) of tho Act, tho Legislature 
has enumerated separately an undivided Hindu 
family and a Marumakathayam or aliyasantana 
( tarwad or tavazhi, from which it is contended that 
wo Bhould infer that for tho purposes of this Act a 
Marumakathayam family i9 somethingdillerent from 
an undivided Hindu family. Tho answer which has 
been suggested is that a Marumakathayam family is 
not necessarily a Hindu family at all, becauso it 
may be a family of Mahomedans and that therefore 
when tho Legislature desired to treat such a family 
as a person it was necessary to enumerate separately 
the ordinary undivided Hindu family and the Maru¬ 
makathayam tarwad or tavazhi which was not 
necessarily Hindu. From this soparate enumeration 
no inference can therefore bo drawn that tho term 
undivided Hindu family" will not include a Maru¬ 
makathayam family if that family is Hindu. Tho 
other argument is based on tho difficulty of working 
out S. 14 of tho Act in tho case of a Marumaka- 
thayam tarwad. No doubt there aro difficulties, but 
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we shall endeavour to show that those difficulties „ 1 
are not insuperable and not so great as to justify ° 
the Courts in giving to S. 14 an interpretation other 
than that which it would naturally bear. 

There are very clear and cogent reasons for hold¬ 
ing that S. 14 does apply to a Marumakathayam 
Hindu family. In the first place, it must, wo think, 
bo conceded, that when we talk in general terms 
of a Hindu family whether divided or undivided 
and do not exclude any particular type of Hindu 
family, we should ordinarily be understood as using 
language sufficiently wide to include a Marumaka¬ 
thayam family. Secondly, S. 14 itself is subject to 
the provisions of Ss. 5 and 6 of the Act and both 
these sections specifically refer to an "undivided 
Hindu family other than a Marumakathayam or 
aliyasantana tarwad or tavazhi.** The exclusion 
specified in these two sections is made for special 
reasons which will bo apparent on a perusal of those / 
sections. Now when the Legislature found it neces¬ 
sary to exclude from tho category of undivided Hindu 
families a Marumakathayam tarwad or tavazhi, tho 
exclusion is mado by specific language. Tho natural 
inference is tbat when there is no such speoifio 
language excluding tho Marumakathayam family, 
tho phrase "Hindu family" would ordinarily include 
a Marumakathayam family which is Hindu by re¬ 
ligion. No effective reply has been suggested to this 
contention. It seems to us necessarily to involve the 
conclusion that S. 14 must have been intended to 
apply to a Marumakathayam tarwad or tavazhi 
unless it is quite impracticable so to apply it. 

Wo will turn now to the practical difficulties. It 
has been argued that tboso members of tho major 
tavazhi who aro junior members of one of the minor 
sub-tavazhiesandaro not entitled to claim partition, g 
are non.agriculturists becauso they have no saleablo 
interest in agricultural lands; and yet, when wo 
como to apply S. 14 to them, it is necessary to treat 
them as having a share in the family propertiesand 
such sharo is liablo to bo sold by tho creditor for 
their proportionate share of tho family debt; that is 
to say, it is argued that to apply S. 14 in such a 
case involves a provision for tho sale of that which 
is not a saleable interest. It is also argued that tho 
purchaser who is rash enough to purchase these 
shares in Court auction will find it impossible to 
reduce them to possession since many of tho sharers 
are not entitled to claim partition and that tho 
complications resulting from tho amended decreo 
would bo almost insoluble. It seems to U9 that most 
of tbeso difficulties and apparent contradictions can 
be resolved by interpreting tho word “members" in 
S. 14 a9 equivalent to "members entitled toasbaro." * 
Thero is after all no reason why persons who aro 
members of an undivided family meroly in tho sense 
that they livo in tho family house and aro main¬ 
tained out of tho family assets, should bo brought 
within the scope of S. 14 if they have no share in 
tho family properties; for tho object of S. 14 clearly 
is to work out tho liabilities imposed upon tho family 
properties when theso liabilities have to bo treated 
in a diflerent way according to tho status of the 
different sharers. If once it is conceded that S. 14 
uses tho word "member" in tho senso of a"momber 
entitled to a share," it would seem to follow that in 
the Malabar tarwad tho "member" would not ordi¬ 
narily or necessarily be the individual who is 
merely taken into consideration in counting heads 
for the purpose of working out tho shares on parti¬ 
tion to bo allotted to the group of individuals which 
is treated as a unit at tlie time of partition. There 
is nothing foreign to tho tenor of this Act in re¬ 
garding a group of individuals as a person, lor,. 
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• the definition in S. 3 (i) expressly provides that a 
person means an individual and iucludes an undi¬ 
vided Hindu family or Marumakathayam tarwad or 
tavazhi. The sub-tavazhi in the present case i3 a 
person within the meaning of the Act. There seems 
to be no reason why the sub-tavazhi, the smallest 
unit which can claim a share, should not be re¬ 
garded as the “member’* for the purpose of S. 14 
and wo see no necessary reason for treating as the 
“member** the individual who along with others 
comprises this ‘person* which collectively is entitled 
1 to a share. 

No doubt, as has been pointed out by Mr. Govinda 
Meuon for the respondents, the Marumakathayam 
Act speaks of members of the tarwad in the wider 
sense as equivalent to those individuals whoso heads 
are counted for the purpose of determining the divi¬ 
sion of the shares. But we do not think that it 
b follows from this use that when tho word ‘member* 
is used in S. 14 of Act 4 of 1933 with specific refer¬ 
ence to the shares of those members in the family 
property, it should not be interpreted in the stricter 
sense as an individual or group of individuals en¬ 
titled to a share at partition. Accepting this inter¬ 
pretation, most of the difficulties in applying this 
W. 14 to a Marumakathayam family disappear. 
There is no difficulty about the saleability of the 
share of the member. For, the sub-group is en¬ 
titled to a share or shares and can claim partition 
of that share. There is no apparent difficulty which 
would result from the sale of the share of such a 
sub-group and it is fairly easy to say whether any 
particular tavazhi is or is not an agriculturist. 

Another difficulty upon which emphasis has been 
laid also disappears by an interpretation of S. 14 in 
C a way for which there is authority. No doubt if, as 
was contended in tho lower Court, each of the in¬ 
dividual sharers was entitled to demand that his 
individual share should be sold separately for the 
proportionate amount of the family debt, whether 
scaled down or not scaled down according to his 
status, the result in a Malabar family would be 
great confusion and complexity. But our learned 
brother Horwill J., has interpreted S. 14 in a way 
which seems to us to be consistent with its langu¬ 
age and which avoids this undesirable result. Ac¬ 
cording to bis view, vide (1940) 2 M. L. J. 187,- 
when there are in one family agriculturist members 
and non-agriculturist members, the proper proce¬ 
dure having regard to S. 14 is not to sell each 
members share separately for his individual pro- 
jportionato liability of the debt, but to take together 
.the agriculturist members and sell their collective 
share of the family property for their proportionate 
liability os scaled down and to take together the 
non-agriculturist members of the family and sell 
together their collective share of the family pro- 
perty for the proportionate share of tho family debt 
as not scaled down. This procedure is simple and 
as the learned .Judge points out, there is no equity 
in restricting tho liability of each individual mein- 
ber to his individual proportionate share of tho 
(debt; while tho use of tho singular word “share" 
instead of tho plural “shares’* in cIs. (a) and (h) of 
the section sufficiently indicates an intention that 
tho collective share of each category of members 
should be jointly linl>lo for what is after all a joint 
family debt. If this interpretation is accepted —and 
we do accept it—then tho procedure in a Maruma- 
kathayam family would he to find out first which 
members (including in this term any sub-tavazhi 

2. (MO) 27 A.I.R. 1940 Mad. 797 : (1910) 2 M.L.J. 
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entitled to claim partition) are agriculturists and 
which are non-agriculturists; ascertain how many 
shares belong to the agriculturist members and howj 
many to the non-agriculturist members and after 
scaling down the debt hold the agriculturist section 
of members collectively liable for the proportionate 
share of the debt as scaled down and tho non¬ 
agriculturist section of members collectively liable 
for tho proportionate share of the debt as not 
scaled down. The creditor would thus he required 
to divide his execution proceedings into two parts, 
one relating to the scaled down decree and the 
other relating to the unsealed down decree and so 
far as family properties are concerned, each of 
these parts of the decree would he executable against! 
a composite fraction of the family property. There 
would be no special difficulty either in executing 
such a decree or in working out the equities among 
the members of the family after execution. / 

A further question which has been raised relates 
to the personal liability of the defendants who have 
actually executed the suit promissory note. The 
tavazhi consists of 25 members. Of these 25, only 
the 13 defendants have actually signed the note. 
We have already explained how their liability so 
far as the family properties are concerned, will have 
to be worked out. It remains to decide whether tho 
personal liability and the liability of their separate 
properties will be governed by the same principles. 
tSection 14 is by no means clear on this point. 
When the section says “The creditor shall notwith¬ 
standing aDy law to the contrary be entitled to 
proceed against the non.agriculturist member or 
members and his or their share of the family pro¬ 
perty to tho extent only of his or their proportionate 
share of the debt,’* what does it mean? In the most 
literal interpretation, it would seem to mean that ^ 
whatever the nature of the liability, 60 long us it is 
annexed to the family debt, both the personal pro¬ 
perty of the non-agriculturist and his share of the 
family property would be liable only to the extent 
of his proportionate share of tho debt. But surely 
the section cannot be read as imposing a personal 
liability regardless of the nature of the contract in 
which the debt is embodied. If the section is in¬ 
tended at all to govern the personal liability of tho 
agriculturist members of a .family, we must neces¬ 
sarily read into it some qualifying words to the ellect 
that the creditor shall be entitled to proceed person¬ 
ally only if lie can claim a personal remedy against 
the debtor. It is on the other hand argued that 
S. 14 has got nothing to do with tho remedies of 
the creditor against the personal or separate pro¬ 
perty of tho members of an agricultural family and h 
that it must be read as relating only to tho liability 
of such a member in respect of his share of the 
family property. This interpretation also involves 
the addition of one or two words to the section. We 
have to read the word “and" in the phrase 
“member or members and his or their share” us 


equivalent to "in respect of.” There is a great deal 
to be said for this interpretation of the section 
having regard to tho apparent object with which 
the section was enacted. Clearly, it was intended to 
deal with the difficulty of apportioning a liability 
which was partly scaled down and partly intact to, 
the properties of the family whether undivided or 
divided. There was no apparent reason why any 
special process should he applied so far as the sepa¬ 
rate properties of members were concerned. The 
natural process is that in respect of his separate 
properties, the individual member should claim re-, 
hef according to his status und without reference to 
the extent of his share in the family properties. 
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The apportionment of joint liability between agri- 
a culturists and non-agriculturists is really not a 
matter arising with reference to the personal liabi¬ 
lity of actual executants. 

If it were possible to take the literal meaning of 
the section as it stands and give it a practical effect 
without doing violence to basic principles, which 
there was clearly no intention to violate, we should 
have no option but to do so. But as we have pointed 
out, the literal interpretation of this section would 
involve the creation of a liability which does not 
exist in the contract, in order to limit a contractual 
liability in favour of a class of persons whom the 
Act was not specially designed to benefit. If, on the 
other hand, we adopt the view that this section was 
concerned only with the liability of family property, 
all that is necessary to give effect to that apparent 
intention is to treat the phrase “member or members 
b and his or their share” as a somewhat inexact way 
of expressing what was really intended, namely, 
“member or members in respect of his or their 
share.” We believe that to be the intention of the 
Act and in view of the apparent impossibility of 
interpreting the section literally, we have come to 
the conclusion that this interpretation involves the 
least deviation from the language and the apparent 
scope of the section. The result therefore is that in 
this view the operation of S. 14 will not affect the 
personal liability of the defendants who have actually 
executed this note. ‘They will be entitled to scale 
down the decree so far as their personal liability is 
concerned, even as they would be entitled to scale 
down any other debt, not by rendering themselves 
liable for only a part of the debt, but by being liable 
for the whole of the debt, subject to such reduction 
c as they may be entitled to if they are agriculturists. 

The genealogical table which has been furnished 
to us seems to make it clear that defendant 2, the 
tavazhi of four members including defendants 3 and 
12 and defendant 6*« tavazhi which consists of her¬ 
self and her five children are non agriculturists. 
Defendant 2 is admittedly disqualified by the pay¬ 
ment of income-tax and the other two sub-tavazhis 
just referred to are each entitled to shares of the 
tarwad property which according to the evidence 
would make them liable to pay more than Rs. 500 
as land revenue. Wc arc not able to accept the con¬ 
tention that because this land revenue is actually 
being paid by the receiver in the partition suit, it is 
not a payment by the persons entitled to the pro¬ 
perties in respect of which it is paid. Thereat of the 
members of the family appear to bo agriculturists. 
The result thereforo is that the plaintiff is entitled 
d to a decree for the full amount of the suit claim 
with interest at G per cent, from the date of tho 
plaint and full costs and subsequent interest against 
all tho defendants personally. Tho decree so far as 
the liability of tho family properties is concerned 
will ho a joint decree for the proportionate share of 
the full amount of tho debt with co3ts as against 
those defendants and tavazhis which are non-agri¬ 
culturists. As against tho agriculturist defendants, 
the plaintiff will be entitled to a joint decrco against 
their proportionate share of tho family properties 
for tho proportionate share of tho debt as scaled 
down in the manner indicated abovo and propor¬ 
tionate costs in the lower Court. Both parties will 
bear their own costs in the appeal and in the memo¬ 
randum of objections. 

C.lt.K./G.N. Order accordingly . 
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Happell J. 

K. C. Kandaswami Mudaliar — 

Appellant 

v. 

M. A. P alaniswami Goundar — 

Respondent . 

Appeal No. 19 of 1940, Decided on 19th January 
1942, against appellate order of District Court, 
Coimbatore, D/- 19th September 1939. 

• Civil P. C. (1908), O. 21, R. 2 - Pre-decree 
arrangement that decree-holder will not proceed 
against particular defendant till amount cannot 
be recovered from others is enforceable — 
Arrangement prior to suit or pending suit 
makes no difference—Merely serving notice on f 
other defendants without proceeding further 
does not fulfil agreement. 


A pre-decretal arrangement that execution should 
not be taken out against one of tho defendants till 
the decree-holder has not been able to recover tho 
decretal amount from others is an arrangement 
which does not vary the decree and consequently 
the arrangement can be pleaded in bar of execution 
against the particular defendant : (* 18) 5 A. I. R. 
1918 Mad. 1174 (F. B.) and (’35) 22 A. I. R. 1935 
Mad. 860 (F. B.), Foil. [P 461 C 2] 

There is no difference in principle between an 
arrangement set up in bar of execution which has 
been made before tho institution of ft suit and an 
arrangement which has been made during its pen¬ 
dency : ('21) 8 A. I. R. 1921 Mad. 616, Expl. and 
Distuig. [P 461 C 2] 

Simply serving notice on the other defendants 
but tukiug no further action to attach thoir pro¬ 
perty or realiso anything from them when they did 
not appear does not fulfil the terms of tho agree¬ 
ment fl 5 402 C 1] 

A. C . Savipalh Iyengar — for Appellant. 

K. Bhashyam Iyengar and R . Desihan 

— for Respondent. 

JUDGMENT. — This appeal raises the question 
whether in execution of a decree an arrangement 
between the decree-holder and the judgment-debtor 
entered into before the suit was filed can be pleaded 
in bar of execution. The suit in question was O. S. 


1o. 270 of 1938, a suit for tho recovery of money 
rom four persons, of whom tho present respondent 
vas defendant 1. A dccreo was passed for the re¬ 
covery of a sum of Rs. 2223 13-6 with costs against 
be four defendants jointly and severally. When, 
lowcvor, the plaintiff-appellant proceeded to take 
ait execution, defendant 1 pleaded an arrangement 
iy which the appellant had agreed that ho would 
'rocecd against defendants 2 and 4 and recover the 
imount duo under the decree from them and that, 
>nly if ho could not recover from them, would ho 
ako steps to recover tho wholo amount or tho 
>alanco that was due from defendant 1. Dofen- 
lant Vs coso was that tho appellant hod coDfientci 
o this agreement because bo had paid a sum o 
Is. 700 towards tho amount duo by him ana no 
»ther defendants to the appellant, whereas the other 

lefendants had paid nothing. Tho o - 

lant 1 was not, therefore, that ho was entitled to a 
1 eduction of any amount from the amount sued for 
ind decreed, but that tho fact that ho ^^mdo 
hia previous payment had Induced tho appellant to 
inter into tho agreement. Both tho trial and tho 
ower appellate Courts have found that this agree- 
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ment was true. The learned District Munsif, bow- 
ever, was of opinion that, although n pre-decretal 
agreement can be pleaded in bar of execution of a 
decree, in this case the application was sustainable 
under the terms of the agreement since the agree¬ 
ment was not that he should exhaust all remedies 
against the other defendants before he proceeded 
against the first. The learned Additional District 
judge of Coimbatore agreed with the District Mun- 
gif that the agreement could be pleaded but holding 
that before execution could bo taken against defen¬ 
dant 1 all remedies must bo exhausted against the 
others, reversed the order of the trial Court that 
execution should proceed against defendant 1 and 
allowed the appeal. 

The main argument advanced in this appeal is 
that this is not a case in which, on authority, the 
pre-decretal agreement can bo pleaded. Since the 
J Full Bench decision in 10 Mad. 233* it cannot be 
doubted that pre-decretal arrangements between 
decree-holders and judgment-debtors in appropriate 
cases can be pleaded in bar of the execution of the 
decree. In that case, in holding that the pre-decretal 
arrangementBCOuld be pleaded as a bar to execution 
of the decree, the majority of the Full Bench rested 
their decision on the principle of stare decisis. The 
actual pre-decrotal arrangement which in 10 Mud. 
233,1 it was held could be pleaded in bar of execu¬ 
tion, was an arrangement thafr for a certain period 
after the passing of the decree execution would not 
be taken against tbe defendant judgment-debtor. 
Later eases which followed this decision have made 
it clear that the general distinction between pre- 
decrctal arrangements that can be pleaded in bar 
of execution and pre-decretal arrangements that 
c cannot be pleaded in bar of execution is that 
arrangements cannot be pleaded in bar of execution 
if they vary or attack the decree but can only be 
pleaded if they relate to the execution of the decree. 
It is no doubt not easy in any particular case to 
determine whether an arrangement varies the 
decree or not. If the question was one of first im¬ 
pression, it might be said that any pre-decretal 
arrangement which derogates from the rights given 
to the decree-holder by virtue of the decree varies 
that decree and, if'that was tbe principle and test 
to be applied, it might bo ditlicult to sec how a 
pro-decretal arrangement which prevented a decree- 
holder from taking out execution immediately 
against his judgment-debtor, seeing that the decree 
itself gave him that right, does not amount to a 
variation of the decree. On the principle of “stare 
decisis,” however the Full Bench in 40 Mad. 233,* 
held that on the facts of the case before them the 
decree was not varied. What, therefore in this case 
had to be done was to see whether the agreement 
is, according to the decided cases, a prc-decrctul 
arrangement which can be pleaded as a bar to tho 
execution of the decree. On the fuco of it, the facts 
of the present case, where all that the pre-decretal 
arrangement has done lms been to compel tho 
decree-holder to take out execution as against the 
other defendants before In- proceeds either for the 
balance or the whole of tho decree amount against 
defendant 1, are not easily distinguishable, from a 
cose in which tbe agreement was that the appellant 
should not proceed for a specified time after the 
date of tlie decree against the defendant. 10 Mad. 
233* would appear to be at least as strong a case as 
the cose now before us. There is, however, another 

1. (* 18) 5 A.I.It. 1018 Mad. 117-1 : 37 I.C. 83G : 10 
Mad. 233 : 32 M. L. J. 13 (F. B.), Chidambaram 
Chettiar v. Krishna Vathiar. 


Full Bench case which is in point, 59 Mad. 994.- 
In that case it was held that a pre-decretal arrange¬ 
ment that execution should not be taken out against 
one of the defendants (defendant 3) was an arrange¬ 
ment which did not vary the decree and that con¬ 
sequently the arrangement could be pleaded in bar 
of execution against defendant. 3. This, it seems to 
me, is a very much stronger case than the present 
where the appellant lias merely agreed to do what 
in any case he might have done, namely proceed 
against !• fendant? 2 and 4 before he proceeded 
against defendant 1. I am of opinion therefore that 
the decisions in 40 Mad. 233* and 59 Mad. 991,- 
aro wide enough, as the learned District Judge has 
said, to cover the facts of the present case and that 
the contention ol the appellant must fail. 

It is also argued for the appellant that this case 
is distinguishable from 40 Mad. 233* and 58 Mad. 
994- and indeed from other cases which have been 
cited, because they were cn 3 wl re tbe arrange¬ 
ment set up Lad been entered into during the 
pendency of the suit whereas the present is a case 
where the agreement was made before the suit was 
instituted. There seems to me no difference in prin¬ 
ciple between an arrangement set up inj bar of 
execution which Las been made before the institu¬ 
tion oi a suit and an arrangement which lias been 
made during its pendency. In both cases the ques¬ 
tion will be whether the agreement relates to the 
execution of the decree or whether it has varied or 
attacked the decree. Learned counsel for the appel¬ 
lant in supj>ort of his contention that there is a 
distinction has relied on 14 M. L. \V. 317. 3 That 
indeed was a case in which the arrangement which 
was entered int*» before tho suit was instituted was 
set up, aud it was held that it could not be pleaded 
in bar of execution. It seems clear, however, from 
the judgment that it was not held that the arrange¬ 
ment could not be pleaded in bar of executionsimply 
because the date of the arrangement was prior to 
the institution of the suit. The observations of 
Spencer J. and the reasoning on which his judgment 
was bused would have applied equally to an arrange¬ 
ment come to during the pendency of the suit. It 
should also be noted that in another case to which 
I have been referreJ. viz., 54 Mai. 181.* it was 
observed that whether the arrangement was entered 
into peuding suit or before institution of tho suit 
appears to make little difference. The fact therefore, 
that the arrangement set up was prior in date to tho 
institution of the suit does not appear to be a reason 
for distinguishing this case and so differing from 
the conclusion reached by the learned District 
Judge. 
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The last point taken by learned counsel for the 
appellant is that the learned District Judge should 
have agreed with the trial Court that in any case 
the appellant lmd complied with tho terms of the 
agreement by the action which he had taken. That 
action was to have notice served on all the defen¬ 
dants. When, however, the petition came on for 
hearing, defendants 2 to 4 were absent ; tho peti¬ 
tion was heard as between the appellant and defen¬ 
dant 1 who was represented and no further action 
was taken against defendants 2 to 4. It is not 


2. (’35) 22 A-I.H. 1935 Mad. 860 : 158 I. C. 187 • 
58 Mad. 994 : 69 M. L. J. 451 (F.B.), Papamma 
v. Vonkayva. 

3. (*21) 8 A.I.B. 1921 Mad. GIG : 61 I.C. 148: 
14 M. L. . 317, Mallayya v. Chinna Kotayya. 

4. ( 1 31) 18 A.l.H. 1931 Mad. 399 : 129 I. C/818 : 
•j 4 Mad. 1^4 : CO M. L. J. 721, Butchia Chetti v. 
Tayar Kao Naidu. 
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^ necessary here to decide exactly what interpretation 
should be put on the agreement that the appellant 
should first proceed against defendants 2 to 4 since 
it is abundantly clear that simply by serving notice 
on them and then taking no further action to attach 
their property or realize anything from them when 
|they did not appear he has not fulfilled the terms 
of the agreement. In my opinion, therefore the 
decision of the learned District Judge was right. 
The appeal is consequently dismissed with costs. 
Leave to appeal is refused. 

C.R.K./B.K. Appeal dismissed . 

C. P. C.— 

(’40) Chitaley, S. 47 N. 31. 

(’41) Mulla, Page 180 Heading “7. Agreement 
not to execute decree.” 
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Venkatasubba Bagavathar, as Secretary 
to Tirukkurungudi Chatram JRyots’ 
Association on behalf of JRyots — 

Petitioner 


v. 


Manager L. F. Chatram, Tirukkurun- 
gudu — Respondent. 

Civil Revn. Petri. No. 724 of 1940, Decided on 
21st November 1941, to revise order of Sub-Collector, 
Sermadevi, D/- 4th January 1940. 

(a) Madras Agriculturists Relief Act (4 of 
1938), S. 4 (c)—“By way of loan or otherwise’' 

c explained — Sum payable to local authority as 
rent—Whether rent is contractual or under 
Estates Land Act—Sum is covered by Exemp¬ 
tion in S. 4, cl. (c). 

The words “by way of loan or otherwise’’ should 
not bo read os indicating “by way of loan or some 
other form of advance.’’ The words “any other sum 
duo” are qualified by the words “by way of loan or 
otherwise. ’ Tho object of the qualifying words is 
to prevent the application of the ejusdem generis 
rule, which would otherwise apply to the words 
"any other sum." In order to make it clear that 
thoro is no such intention, the words “any other 
sum’’ are qualified by the very wide description “by 
way of loan or otherwise" indicating clearly that 
tho words “any other sum" are read in their 
natural and wido sense, not restricted by the proxi- 
d mity of the special words preceding. Hence the 
exemption in S. 4 cl. (c) covers any sum payable to 
the local authority oven though it partakes of tho 
nature of rent. It makes no diflerenco whether tho 
rent in question bo an ordinary contractual rent or 
a rent governed by the special provisions of the 
Estates Land Act. [P 463 C 1] 

(b) Interpretation of statutes — Ejusdem 
generis. 


Tho ejusdem generis rule should not be applied 
when tho context makes it clear that it was the in¬ 
tention of tho Legislature that the general words 
Bhould bo construed generally. (p 463 C 1] 

K. E. Hajagopalacliari — for Petitioner. 

Aln/ar ~ for Re sr° n <lent. 

r „ v i Q ; ’ — , T . be petitioner here has filed this 
c.v.l rev .on pet.t.on „ g secretary to tho Tiruk- 

the U rvms Thu r « m Il . yot8, Association on behalf of 
the ryots. Plus assoc.ation is, I am informed, an 

unregistered associate and clearly the petitioner 


cannot without some special procedure represent the - 
members of that association. He is, however, one of 
the ryots affected by the order under revision. In 
so far as he personally is concerned, the revision 
petition may be treated as in proper form. The 
order out of which this revision petition arises deals 
with the question whether sales under S. 112, 
Madras Estates Land Act, can proceed in view of 
the fact that the ryots are claiming to be agricul¬ 
turists entitled to the benefits of Act 4 of 1938. The 
order is a comprehensive one governing a large 
number of cases, but I am concerned with it only 
in 60 far as it relates to the liability of the present 
petitioner. The landholder to whom the rent is 
payable is the TinnevelJy District Board as trustee 
of Tirukkuruugudi Chattram. The proceedings in 
the lower Court seem to have been conducted more 
by correspondence than by judicial procedure. It 
would appear that the sale applications were stayed / 
in view of representations that the ryots were en¬ 
titled to the benefits of Act 4 of 1938. On a report 
from the manager of the Chattram estate that the 
matter was governed by the decision of Mockett J. 
in I. L. R. 1940 Mad. 239, 1 the order now under 
consideration was passed directing that the sale ap¬ 
plications should proceed. The decision on which 
the learned Sub-Collector relies was one in a case of 
contractual rent due to a District Board as manager 
of a Chattram Esta(p. It seems to me that the ques¬ 
tion whether the liability of a Chattram estate 
under the control of the District Board is exempted 
under S. 4 (c) of Act 4 of 1938 is the samequestion, 
whether the liability be in respect of an ordinary 
contractual rent, which would be a debt under 
Act 4 of 1938, or whether the liability be in respect 
of rent under tho Estates Land Act which would g 
fall under S. 15 of Act 4 of 1938 and be scaled down 
not as a debt but as rent. 

Two contentions are really open to the applicant 
for relief. One is that tho rent is not payable to the 
local authority as such but to the Chattram fund of 
which the local authority is charged with the ad¬ 
ministration and the other is that a payment by 
way of rent would not como under the class of 
liabilities enumerated in S. 4 (c) of tho Act. Tho 
first contention has been dealt with at length by 
Mockett J. The second contention was not appar¬ 
ently raised before that learned Judge, though it 
might have been raised in that case. It seems to mo 
that there are no grounds for doubting the correct¬ 
ness of tho decision in the case quoted. The reason¬ 
ing which appealed to tho learned Judge was that 
under S. 63, Madras Local Boards Act, tho manage- 
ment of tho trust ostates is transferred by tho ' l 
Board of Revenue to the Local Board. Under S. 64, 
the Local Board is empowered to accept trusts in 
furtherance of any purpose to which its funds may 
be applied and in It. 5-B of Sch. 5, Local Boards 
Act, sub-r. 9 provides that "the District fundsshali 
include income from endowment and trusts under 
the management of tho District Board.” From 
these statutory provisions, it follows that when a 
Chattram estato has been transferred to the manage¬ 
ment of the District Board with a view to tho ap¬ 
plication of its funds to purposes to which tho 
District Board's funds may bo properly applied, tho 
income of the trust becomes part of tho funds of 
tho District Board when received by that Board. 

From this it follows that when rent, whether con¬ 
tractual or under tho Madras Estates Land Act, is 

1. (’40) 27 A. I. R. 1910 Mad. 231: 188 I. C. 640: 

I. L. R. (1910) Mad. 239: (1939) 2 M. L. J. 818, 
District Board of West Tanjore v. ronnuswami. 
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paid to the District Board as manager of the Chat- 
tram Estate, it is a payment to the District Board 
a 3 6uch of money, which goes into the funds of the 
District Board, though ear-marked for a particular 
purpose. It is difficult to resist the inference that a 
payment of rent in such circumstances would come 
within the category of ‘‘any other sum duo to them, 
by way of loan or otherwise.*' An argument has 
been based on the rule of ejusdem generis, it being 
apparently suggested that the words “by way of 
loan or otherwise*' should be read as indicating “by 
way of loan or some other form of advance.** It 
seerns to me that it is impossible to reud these 
words in such a way. 

In cl. (c) wo start with an enumeration of “any 
Itax or cess,*' then follow the words “any other sum 
due.** These words are qualified by the words “by 
way of loan or otherwise.** It seems to me clear that 
the object of the qualifying words is to prevent tho 
application of the ejusdem generis rule, which 
would otherwise apply to the words “any other 
sum." If this clause merely specified “any tax or 
cess or any other 61101 “ the latter words would havo 
to be read ejusdem generis with the first two 
classes of payment enumerated. In order to make 
it clear that there is no such intention, tho words 
“any other sum" are thus qualified by the very 
wide description “by way of loan or otherwise*' 
[indicating to my mind clearly that the words “any 
'other sum** are read in their natural and wide 
sense, not restricted by the proximity of tho special 
words preceding. Thero is authority for the view 
that the ejusdem generis rule should not be applied 
when the context makes it clear that it was the in¬ 
tention of the Legislature that the general words 
should be construed generally (see Maxwell on tho 
Interpretation of Statutes, Edn. 7 p. 289). I am, 
therefore, of opinion that the exemption in S. 4 
cl. (c) will cover any sum payable to the local 
authority even though it partakes of the nature of 
rent, and it seems to me to make no difference whe¬ 
ther the rent in question be an ordinary contractual 
rent or a rent governed by the special provisions of 
the Estates Land Act which would bring it within 
the definition of rent under Act 4 of 1938. In this 
view I dismiss the civil revision petition with costs. 

C.R.K./1LK. Revision dismissed. 


C. P. C_ 

(b) ('40) Chitaley, Preamble N. 7 Ft. 31. 


d 


A. I. R. (29) 1942 Madras 463 

King and Byers JJ. 

K. S. V. llamciswami Mudaliar — 


Appellant 


v. 

K. L. Dargan , Examiner , Local Fund 
_ Accounts , Madras — Respondent. _ 

Appeal No. 5 of 1912 (Civil Rcvn. Petn. NoT"642 
of 1941, converted into A. A. O. No. 5 of 1942 os per 
order dated 7th January 1912), Decided on 27th 
January 1912, against order of I)ist. Court, Coimba¬ 
tore, D/- 23rd September 1940. 


(a) Madras Local Boards Act (14 of 1920) _ 

Surcharge—License not issued—Persons allow¬ 
ed still to carry on trade—Order of surcharge is 
justified. 


Where persons are permitted by the President to 
Car ry on their trades without ever calling upon 
them to take a license and pay the requisite license 
fee, the Panchyat Board has no right of 6uit in res¬ 


pect of these sums, the reason being that no licenses 
were actually issued. An order surcharging such 
items against the President is justified : (’28) 15 
A. I. R. 1928 Mad. G82, Rel. on. [P 4G3 C 2] 

(b) Madras Local Boards Act (14 of 1920) _ 

Board writing off item as irrecoverable —Board 
is not Judge to determine whether loss was due 
to President's negligence or not. 

There is nothing in the Act or in the rules relat¬ 
ing to surcharges which makes tho Board (by writ¬ 
ing oil (certain item as irrecoverable) the judge 
whether the President has by his negligence caused 
loss of money to itself or not, [Failure to collect 
house tax held due to negligence of the President.] 

'[P 463 C 2; P 464 C 1] 

(c) Madras Local Boards Act (14 of 1920) _ 

Surcharge— Loss must be established — Diffi¬ 
culties in realization or costs not allowed is f 
not sufficient. 

An order of surcharge can be rightly levied only 
when loss has been clearly established. If the Board 
is left without any legal remedy, then such loss has 
been clearly established; but*if all that can be 
argued is that when a legal remedy is resorted to, 
it is probable that there will be difficulties in rea¬ 
lizing the fruits of tho decree, or that the Court 
will not award the actual costs which the Board is 
compelled to incur, then no present loss has yet 
been proved and the matter is still hypothetical. 

[P 464 C 1] 

A. C. Sam path Iyengar and T. K. Subramania 
Pillai — for Appellant. 

Government Pleader — for Respondent. 

KING J. — The question at issue in this appeal 
is whether certain items surcharged against the 7 
President of the Bhavani Panchayat Board for the 
official year 1938-39 have been rightly so surcharg¬ 
ed or not. The first item refers to a sum of Rs. 35. 
This sum ought to have been collected by the Presi¬ 
dent, who is the appellant here, from certain per¬ 
sons who carried on trade within the union without 
taking a license. It is the case for the Government 
that these persons were permitted by the appellant! 
to carry on their trades without ever calling upon 
them to take a license and pay the requisite license 
fee. Tho learned Additional District Judge of 
Coimbatore, against whose order this appeal has 
been filed, holds that the Panchayat Board had no 
right of suit in respect of these sums, the reason 
being that no licences were actually issued. If 
licenses are not actually issued, it cannot be said 
that any license fee is legally due from persons to - 
whom they ought to have been issued. There is 1 
authority for this position in 51 Mad 8G6 1 and after 
some argument it was finally conceded for the 
appellant that there was no right of suit in respect 
of this money. Wo accordingly hold that the order 
of surcharge in respect of the first item was correct. 

The second item is one of Rs. 38 duo on account 
of house tax for tho year 1935-36. This was not 
demanded, and no suit was filed so that during tho 
presidentship of the appellant it had become time- 
barred. On 31st March 1939, it was written oil bv tho 
Board as irrecoverable. It was argued that in somo 
way this action of the Board releases the President 
from all the responsibility in respect of tho failure 
to collect the money. There is nothing, however, in 
the Act or in the rules relating to surcharges which 
makes the Board the judge whether the President 

1. (’28) 15 A. I. R. 1928 Mad. G82 : 110 I.C. 233 : 

Cr. L. J. 681 : 51 Mad. 866 ; 55 M. L. J. 27, 
Gopuyya, In re. 
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has by his negligence caused loss of money to itself 
0 .or not. It is clear in this instance that the failure 
to collect this money was due entirely to the negli¬ 
gence of the appellant as the evidence is that the 
persons from whom it was due have been regularly 
paying their house tax in subsequent years, and 
there can, therefore, be no acceptance of any plea 
of their inability to do so in the year in question. 

Finally comes a sum of Rs. 129-8-0 which is duo 
from a number of persons who have taken leases of 
certain vacant sites in the municipal area. Accord¬ 
ing to the rules under the Act their ought to have 
been written lease deeds executed by them, but 
owing to the indifference of the appellant in this 
respect the leases were by word of mouth only. The 
learned Additional District Judge states that as 
this is so the Board is precluded from filing any 
suit. No doubt, that is true if the suit is one for 
b rent specifically so called; but our attention has 
been called to more than ono ruling of this Court in 
which it has been held that even though there is 
no written lease, a suit can be filed for damages 
for use and occupation. The correctness of these 
decisions has not been challenged by the learned 
Government Pleader. It follows that the view of 
learned Additional District Judge that the Board is 
left without any legal remedy for recovering the 
money which ought to have been levied from these 
lessees is wrong. It is argued on behalf of the Gov¬ 
ernment that the failure of the President to take 
written leases from the lessees will make the filing 
of suits by the Board a more laborious and costly 
matter than it would otherwise have been, and in 
particular stress is laid upon* the fact that a large 
number of individual suits for small sums would 
have to be instituted. It is also mentioned that it is 
c common knowledge that the costs incurred by i> 
successful plaintiff arc usually greater than those 
awarded him by the Court, and therefore it is 
argued that the not result of filing these suits will 
be that the money will not be recovered in full. It 
seems to us that these are considerations which 
are foreign to tho scope of the decision of this 
appeal. An order of surcharge can bo rightly levied 
only when loss has been clearly established. If, of 
course, the Board is left without any legal remedy, 
then such loss has been clearly established; but if 
all that can be argued is that when a legal remedy 
is resorted to it is probable that thero will bo diffi¬ 
culties in realizing the fruits of tho decree, or that 
the Court will not award tho actual costs which the 
' Board is compelled to incur, then no present loss 
has yet been proved and tho matter is still hypo- 
thetical. We are accordingly of opinion that in 
regard to this last item tho order of surcharge is 
not justified. The appeal will accordingly be allowed 
in respect of tho final item and will be dismissed in 
respect of tho first two items. Each party will bear 
his own costs throughout. 

C.R.K./K.S. Order accordingly . 
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In re Vedaranyaswami Devasthanam, 
represented by Managing Trustee, Sri 
La Sri Snbramania Pandara San - 
nadlii — Appellant. 

Second Append Nos. 1008 to 1035 of 1910, Dcci- 
ded on 5th February 1941, against decrees of Diet. 
Court, Last lanjore at Negapatam, in A. S. Nos. 92 
to 119 of 1939, respectively. 


Court-fees—Refund— High Court can under 
S. 107 and S. 151, Civil P. C., help party to get 
refund of excess court-fee erroneously paid. 

Although there is no specific provision in the 
Court-fees Act, which empowers the Court to order 
a refund, but the Court may, ex debilo justitice go 
into these questions, declare that any particular 
plaint or memorandum of appeal was overvalued 
and then leave the matter to the revenue autho¬ 
rities for tho grant of a refund in accordance with 
the declaration given by the High Court : (’32) 19 
A. I. R. 1932 Mad. 438, Rel. on. [P 464 C 2] 

The High Court can make a declaration and 
assist the party to recover tho excess court-fee erro¬ 
neously paid by him under its own order or under 
orders of Courts subordinate to it. [P 465 C 1] 

Viswanatlia Sastri ayul R. Sundaralin - 
gam — for Appellant. , j 

T. Krishna Rao — for the Government. 

ORDER. — A batch of twenty eight suits for 
acceptance of patta and execution of znuchilika by 
the tenants were brought by the landlord in tho 
Court of the Sub-Collector, Negapatam. Under a 
notification of the Madras Government no court-fee 
is leviable on such plaints. Appeals were preferred 
by the landlord from the decree passed by tho Sub- 
Collector to the District Court, East Tanjore. Since 
the notification granting exemption in regard to 
plaints was not applicable to appeals, a court-fee of 
Rs. 10 under Art. 17-B, Sch. 2, Court-fees Act, was 
paid in regard to each appeal. The landlord not 
being satisfied with the order passed by the District 
Judge preferred these second appeals to this Court 
and since the appellant considered the appeals to 
be incapable of any valuation, he paid a court-fee of g 
Rs. 25 in regard to each appeal. The office raised tho 
objection that tho court-fee paid by the appellant was 
calculated on a wrong basis and that it should have 
been paid according to tho provisions contained in 
S. 7 (xi)of the Act. This contention was upheld by 
tho Master of this Court on 31st July 1940 and he 
ordered that the deficiency in court-fee on appeal 
should bo made up on that basis. There were cer¬ 
tain appeals, however, in respect of which ho was of 
opinion that the court-fee had been paid by the ap¬ 
pellant in excess. He also found that some of the 
appeals in tho lower appellate Court were under¬ 
valued and others overvalued. He, therefore, moved 
this Court under S. 12 (ii), Court-fees Act, to order 
the nppcllant to payso much additional court-fee as 
would have been |>nyable by him had tho court-fee 
been rightly affixed and also drew tho attention of 
this Court to tho excess court-fee paid by tho appel- ^ 
lant in other apj>cnls. 

There is no specific provision in the Court-fees 
Act which empowers tho Court to order a refund, 
but decisions are to the effect that the Court may 
cx debilo justitice go into these questions, declare 
that any particular plaint or memorandum of appeal 
was overvalued and then leave the matter to the 
revonue authorities for the grant of a refund in ac¬ 
cordance with tho declaration given by this Court. 

It was so held by a Division Bench of this Court in 
.55 Mad. 641.1 Other cases have also followed the 
same course. It appears to be quite just in the cir¬ 
cumstances that while I am called upon to exercise 
my powers under S. 12 (ii), Court-fces Act, and to 
order tho appellant to uiuko up tho deficiency in 
regard to tho court fee on certain appeals in that 

1. (’32) 19 A. I. It. 1932 Mad. 438 : 139 I. C. 131 : 

55 Mad. 641 : 62 M.L.J. 541, Tbammayya Naidu 
v. Yenkataramanamnm. 
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^ batch, I should simultaneously consider if he has 
paid it in excess on other appeals which were pre¬ 
ferred by him at the same time. It was suggested 
by the learned Government pleader that although 
I might be entitled to pass that order in regard to 
appeals preferred to this Court, yet I have no 9uch 
power in regard to the appeals presented to the Sub¬ 
ordinate Court and that the order declaring that 
the court-lee has been paid in excess should bo 
passed by the Court which had entertained the ap¬ 
peals. lam not impressed by that contention. Under 
S. 107, Civil P. C., every appellate Court is entitled 
to exercise the same powers and is bound to perform 
the same duties as were conferred or imposed by the 
Code on the Courts of original jurisdiction and thero 
is no reason why the orders which could be passed 
by the lower Court cannot bo passed by this Court 
ex debito justitice. Section 151 of the Code contains 
J ample powers for that purpose. Thero is an observa¬ 
tion of Wallace J. in tho Division Bench case to 
which I have referred above, which also goes to 
show that the High Court could make a declaration 
and assist the party to recover tho excess court-fee 
erroneously paid by him under its own order or 
under orders of Courts subordinate to it. 

Since the Master's decision in regard to thecourt- 
fee being leviable under S. 7 (xi), Court-fees Act, 
was not challenged before mo by the learned counsel 
for the appellant and his decision in regard to cases 
in this Court where the court-fee is deficient is not 
only final but correct, l see no reason why the same 
treatment should not be meted out to the appellant 
in regard to the cases where relying on a provision 
of the Court-fee3 Act, which is now found to be in¬ 
applicable, he has paid in excess in the appeals pre- 
0 ferred to this Court. As for tho appeals preferred 
before the lower appellate Court, I am bound to 
order, in view of tho provisions contained in clause 
12 (ii) of tho Act that the deficiency in thecourt-fee 
should be made up and I do so order. But, at the 
same time, I would like to issue a certificate in re¬ 
gard to tho appeals both to this and tho lower ap¬ 
pellate Court in which tho court-fee has been paid 
in excess of what was required under S.7 (xi), Court- 
fees Act, that they bear an excess court-fee. This 
would have to be done in regard to each appeal in 
which an application has been or may be made on 
behalf of the appellant. The deficiency in court-fee 
on appeals preferred to the Court of the District 
Judge of East Tanjore must bo made up by tho ap¬ 
pellant within four weeks on the same principle on 
which court-fee has been hold to be leviable by the 
d master on the appeals preferred to this Court. As 
for tho appeals in which the appellant alleges to 
have paid court-fee in excess, tho matter will bo 
verified by the office on bis application in any of the 
2S appeals out of this batch and if, having regard 
to S. 7 (xi), Court-fees Act, excess fee is found to 
have been paid by him, a certificate or certificates, 
as the case may be, will ho given to him in the 
terms indicated above. The same order will be pas¬ 
sed in regard to the appeals pending in this Court. 

C.R.K./R.K. Order accordingly. 


C. p. C. _ 

C40) Chitalcy, S. 151, N. 4 Pt. 3. 
(’41) Mulls, Page 480 Pt. (c). 
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Horwill J. 

Mariasoosai — Petitioner 

v. 

Arokkiam and another — Eespo?idents. 

Criminal Revn. Case No. 810 of 1911 (Criminal 
Revn. Petition No. 761 of 1911), Decided on 14th 
November 1941, to revise judgment of City First 
Class Magistrate, Madura, D/- 23rd May 1911. 

* (a) Criminal P. C. (1898), Ss. 422 and 545_ 

On appeal by accused, notice sent to Public 
Prosecutor—Conviction and compensation order 

set aside after hearing Public Prosecutor _ 

Absence of notice of appeal to complainant is 
not irregularity much less illegality. 

Where the appeal has been fairly heard after / 
notice to the Crown and after hearing the Publio ^ 
Prosecutor, and where a proper judgment has been 
written, it would be grossly unfair to require an 
accused who had been acquitted, to go through a 
fresh ordeal because the appellate Judge had heard 
only the Public Prosecutor, which is all that is re¬ 
quired under S. 422 und not tho complainant’s vakil 
also. As in an ordinary appeal the Legislature 
intends that notice should go to tho representative 
of the Crown and not to any other party, it is diffi¬ 
cult to see how there can be auy irregularity_much 

less illegality—iu uot giving notice to the com¬ 
plainant merely because he was awarded compensa¬ 
tion uuder S. 545. [P 466 C 1,2] 

Therefore, an order setting aside an order under 
S. 545 cannot bo interfered with for want of notico 
to the complainant by the appellate Court. Such an 
order would be automatically set aside upon an 9 
order of acquittal in appeal by the accused against 
his conviction : 26 Mad. 41 (F.13.) and 33 Mad. 89, 
Be/.; (’33) 20 A.I.R. 1933 Mad. 277, Rei. on; 1933 
M. W. N. 729, Expl. [p 466 C 1] 

(b) Criminal P. C. (1898), S. 192 — Scope — 
Charge sheet filed under S. 326, Penal Code — 
Complaint containing exaggeration of facts and 
offence being only one punishable under S. 325, 
Penal Code— Transfer of case from First Class 
Magistrate to Sub-Magistrate held proper. 

A charge sheet was filed under S 326, Penal 
Code, but the complaint contained an exaggeration 
of tho facts and the offence was ono punishablo 
under S. 325, Penal Code, and not under S. 326, 
Penal Code : 

Held that the action of tho District Magistrate > 
in transferring the case from the First Class Magis¬ 
trate to the Sub-Magistrate was within his jurisdic¬ 
tion. (P 466 C 2) 

J. S. Vedamanicham — for Petitioner. 

T. S. Vaidhynnatha Iyer — for Respondents. 

Public Prosecutor — lor tho Crown. 

ORDER—Tho accused in C.C. No. 2448of 1940 
on the file of tho Second Class Magistrate of Nila- 
kottai were convicted by that Magistrate and sen¬ 
tenced to pay a fine. Out of tho proceeds of the fine 
compensation under S. 545, Criminal P. C. was 
ordered to tho complainant. 

In appeal, notico went as required under S. 422 
Criminal P. C., to the Public Prosecutor; and tho 
conviction was set aside. Consequently, the peti¬ 
tioner, who was tho complainant, was'unable to 
realize the compensation ordered to bo paid to him 
by the Second Class Magistrate. He has filed this 
revision petition in this Court against the order of 
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r acquittal, one of his grounds being that notice 
should have gone to him. He also urged that as the 
case was originally taken on the file of the First 
Class City Magistrate, Madura, tho District Magis¬ 
trate had no jurisdiction to transfer it to the Second 
Class Magistrate; because tho charge sheet revealed 
an offence punishable only by a First Class Magis¬ 
trate. He has also raised a number of other objec¬ 
tions, which it is unnecessary to set out, because 
they would afford no ground for interference in revi¬ 
sion. 

On the first point, there is some conflict of autho¬ 
rity as to the circumstances under which an order 
should be set aside because notice was not given to 
some person affected by the order. Originally, no 
provision was made in the Criminal Procedure Code 
for giving notice to accused persons in applications 
to set asido an order of discharge; but a Full Bench 
b of this Court in 26 Mad. 41 1 while refusing to lay 
down a general rule that notice was absolutely 
necessary, thought that notice of the application 
against the ortler of discharge should have gono to 
the accused on the general principle that an order 
should not be made to a man's prejudice without 
giving him an opportunity of being heard. Section 
250, Criminal P. C., which permits of an order for 
compensation to be paid to the accused where the 
complaint is false and frivolous or vexatious, per¬ 
mits of an appeal, but does not require notice to the 
person affected, namely, the accused. In 33 Mad. 
89, 2 the learned Judges, whilo expressing the opi¬ 
nion that it was desirable to give notice to the per¬ 
son primarily affected, refused to interfere because 
no illegality had been committed. There would bo 
no more reason for interfering with an order setting 
c aside an order under S. 545, Criminal P. C., for 
want of notice to tho complainant by the appellate 
Court. Such an order would bo automatically set 
asido upon an order of acquittal in appeal by the 
accused against bis conviction. In such an appeal, 
the caso of the complainant, upon which would de¬ 
pend tho compensation as well as tho conviction, is 
supported, if notice goes as is required under S. 422, 
Criminal P. G., by tho Public Prosecutor; and so 
the appeal is not heard ex parte as it would be in 
the case of an appeal against an order under S.250, 
Criminal P. C., if notice did not go to the porson 
directly affected. Even where the Magistrate took 
cognizanco of tho case on a private complaint, 
notice of an appeal by tho accused goes to tho 
Crown and not to the private party, although if ono 
applied tho principle I have been asked to apply 
here, notice ought to go to tho complainant. As in 
d an ordinary appeal tho Legislature intends that 
notice should go to tho representative of tho Crown 
and not to uny other party, it is difficult to seo how 
there can be any irregularity—much less illegality 
— in not giving notice to the complainant merely 
becaueo he was awarded compensation under S.545 
of the Codo. 

Pakenham Walsh J. in 1932 M. W. N. 722,* has 
pointed out that whereas tho Legislature thought fit 
to amend S. 436, Criminal P. C., so as to give tho 
nccu6ed a right to bo heard where there was an ap¬ 
plication to pet asido his discharge, it did not think 
At to nmend S. 250, Criminal P. C., to permit of 

1. (’03) 26 Mad. 41 : 2 Weir 664 (F. 1$.), Ala K iri- 

v ' ^ nln krisbnnswami. 

2. ( 10 33 Mad. 69 : l i. c. 79 : 19 M. L. J. 130. 

Anibakkngari Nngi lleddi v. Hasnppa. 

3 - ( ^ 3, , li0 T A - 1 I{ - 1933 Mad. 277 : 138 I. C. 385 : 

33 y- h - 630 : 1932 M. W. N. 722, I*. Kalatbi 

Muduli v. Venkfttega Mudali. 
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the appearance of the party interested or the ap- 
pearance of the person receiving compensation under ** 
S. 545, Criminal P. C. The learned Judge therefore 
refused to interfere. A few months later, however, 
Burn J. in 1933 M. W. N. 729* expressed the opi¬ 
nion that notice should have gone to the complain¬ 
ant in that case; but it is clear that Burn J. was 
very much influenced by the peculiar facts of that 
cose. He said that the procedure that had been 
adopted by the Joint Magistrate was grossly unfair. 
The judgment of that Magistrate seems to have 
been most unsatisfactory. It appeared that the ap¬ 
peal was about to be dismissed when the Prosecut¬ 
ing Inspector made certain representations to the 
Court and the accused’s pleader was heard long 
after the case had been finished. I do not think that 
the learned Judge intended to lay down a general 
principle applicable to all cases that if notice did 
not go to the complainant where he had been / 
awarded compensation, this Court should always 
interfere in revision. Jackson J. in Cr. R. C. No. 431 
of 1933 followed the above decision without com¬ 
ment. It seems to me that in a straightforward 
case like the present, where the matter has been 
fairly heard after notice to the Crown and after 
hearing the Public Prosecutor, and where a proper 
judgment has been written, it would bo grossly un¬ 
fair to require an accused who had been acquitted, 1 
to go through a fresh ordeal because the appellate 
Judge bad heard only the Publio Prosecutor, which 
is all that is required under S. 422, Criminal P. C.J 
and not the complainant's vakil also. 

Another objection raised by the petitioner is that 
since tho charge sheet was filed under S. 326, 
Penal Code, tho District Magistrate had no juris¬ 
diction to transfer the coso to the file of tho Sub- ^ 
Magistrate, who could not dispose of a caso under 
that section. The District Magistrate exercised his 
powers under S. 192, Criminal P. C., which cm- 
powers him to direct a Magistrate of the first class 
who has taken cognizance of any case, to transfer it 
for inquiry to any other specified Magistrate who is 
competent to try tho case. This caso was referred to 
the District Magistrate because it was pretty clear 
to all concerned—including the prosecution—that 
the complaint contained an exaggeration of the 
facts and that the offence was one punishable under 
S. 325, Penal Code, and not under S. 326. In these 
circumstances, I do not think it can bo said that 
the District Magistrate exceeded his jurisdiction in 
ordering this caso to be transferred to the Sub-‘ 
Magistrate. The petition is dismissed. 

C.R.K./K.S. Petition dismissed. 

4. ('33) 1933 M.W.N. 729, Yenkatavarada Iyengar 
v. VeDgai Servai. 

Cr. P. C. _ 

(a) ('41) Chitaley. S. 422 N. 4 Pts. 2-3. 

(’41) Mitra, Pago 1334 N. 1137. 

(b) (’41) Chitaley, S. 192 N. 1. 

(’41) Mitra, Page 617 N. 602. 
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Wadsworth and Patanjali Sastri JJ. 
Pcnnnalla Vcnkayya — Petitioner 

v. 

Batchu Pullayya — Respondent. 

Civil Revn. Petn. No. 1972 of 1911, Decided on 
22nd January 1912, to revise decree of List. Munsif.. 
Gurzalu, in 6. S. No. 97 of 1940. 
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a (a) Interpretation of statutes—Test for seeing 
whether rules are ultra vires or intra vires 
stated. 

The teat to apply in considering whether rules 
are within the powers of tho rule-making authority 
underastatuto are: (1) whether the rules are reason¬ 
able and convenient for carrying tho Act into full 
eflect ; (2) whether tho rules relate to matters aris¬ 
ing under tho provisions of tho Act ; (3) whether 
they relate to matters not in tho Act otherwise pro¬ 
vided for; and (1) whether they aro consistent with 
tho provisions of the Act. The validity of a rule is 
to be determined not so much by ascertaining whe¬ 
ther it confers rights or merely regulates procedure, 
but by determining whether the rule is in confor¬ 
mity with tho powers conferred under the statute 
and whether it is consistent with the statute, reason¬ 
able and not contrary to general principles : (1873) 
b L. R. 5 P. C. 92, Foil. [P 467 C 2; P 468 C 1] 

(b) Madras Agriculturists Relief Act (4 of 
1938), S. 28, Rules under, Rule 9 — Rule 9 is 
properly framed. 

A right of appeal can be conferred by a rule. It 
is not necessary that there should be an express 
power in tho statuto to make rules for that purpose. 
Rule 9 is one which is a reasonable and convenient 
qualification of the procedure prescribed, it does not 
offend against any principle of law and is not incon¬ 
sistent with anything in tho Act itself. It is properly 
framed for carrying into effect tho purposes of tho 
Act and removing difficulties in giving effect to its 
provisions : (’41) 28 A. I. R. 1941 Mad. 235 (P. 13.), 
Distuig.\ English cases discussed. [P 468 C 2] 

K. Bhvnasankaram — for Petitioner. 

M. S. Ramachandra Rao — for Respondent. 
c WADSWORTH J—This petitiou is preferred 
against a decision under tho rules framed by the 
Provincial Government under S. 28 of Madras Act, 4 
of 1938 and promulgated in G.O. No. 2734 (Develop¬ 
ment) dated 27th October 1939. An objection to the 
maintainability of tho revision petition was raised 
on the ground that Rule 9 of these rules provides a 
right of appeal and that when there is a right of 
appeal there can be no revision. This objection is 
met by the contention that Rulo 9 of the rules is 
itself ultra vires of the Provincial Government and 
that, therefore, it must be deemed that there is no 
valid right of appeal, with tho result that the right 
of revision is tho only remedy by an aggrieved person, 
iho question first to be determined is, therefore, 
whether Rule 9 is beyond the powers of tho Provin¬ 
cial Government. We decided yesterday in C. R. P. 
d No. 910 of 19111 that the main procedure laid down 
in the>e rules for the determination of tho amount 
of a debt other than a decree debt due by an alleged 
agriculturist by an application to the Court was a 
procedure which could properly be prescribed under 
the rule-making powers conferred by S. 28 of tho 
Act. In disposing of that matter, wo refrained from 
expressing any opinion as to tho validity of Rule 9 
which prescribes that the order of the Court declar¬ 
ing the amount of tho debt under Rule 7 shall bo 
subject to appeal and second appeal as if it wero a 
decrco in an original suit. Tho argument before us 
is that granting that tho enactment of a cheap and 
expeditious procedure for determining tho amount 
of the debt afTectcd by the provisions of this Act 
was a regulation for carrying into effect the purposes 
of tho Act or for removing a difficulty in giving 
eflcct to tho provisions of tho Act, it was not a 
necessary incident of such a procedure to prescribe 

1- Reported in (’42) 29 A I R. 1942 Mad. 3G2 : 1942 
1 M.L.J. 303, Swaynmprabhai v. Muthukrishna. 


a right of appeal and that a right of appeal is a sub¬ 
stantive right which cannot properly bo conferred ° 
by a rule and should be implicit in the provisions of 
the statuto itself. A Full Bench of this Court decided 
in I. L. R.(1941) Mad. 2612 that Rulo 8 of the rules 
relating to tho procedure for dealing with debts 
embodied in decrees which are to bo modified under 
Act 4 of 1938, was ultra vires on the ground that it 
adds to tho procedure laid down in S. 19 of the Act 
a power of appeal which the Legislature did not see 
fit to prescribe. It was observed that in making a 
rule providing for such appeals the Provincial 
Government is not making a rule for carrying into 
eflect the purposes of tho Act, but it is adding°some- 
thing to the Act. Now the decision of the Full 
Bench does net in our opinion, aflc-ct the disposal of 
the case before us. We are concerned not with tho 
addition of a right of appeal to a procedure pres¬ 
cribed by the statute but with the insertion of a / 
right of appeal in a procedure prescribed by rules 
under tho statute. When once it is conceded that 
the Act provides rights without providing a remedy 
and that the power of the Provincial Government to 
make rules for carring into eflect the purposes of tho 
Act and removing any difficulty in giving eflect to 
its provisions, warrants the promulgation of a pro¬ 
cedure such as has been laid down in these rules 
can it be said that tho qualification of tho remedy 
prescribed by tho insertion of a right of appeal is 
something which is beyond the powers of the 
Provincial Government? 


Mr. Bhimasankaram for the petitioner has con¬ 
tended that a right of appeal is a substantive right 
which should bo granted only by statute and not by 
rule, or at any rate, if it is to bo conferred by a rule, 
there must be specific authority in tho statute itself a 
for the exercise of the rule-making power so as to ^ 
confer a right of appeal. No definito authority for 
this view has been quoted. The nearest case to the 
position for which Mr. Bhimasankaram has been 
contending is the case in (1863-64) 10 H.L.C. 704.3 
But on examination it does not appear that this deci¬ 
sion is really an authority for his contention. In that 
cose the House of Lords were dealing with a statute 
which conferred upon the revenue side of the Court 
of Exchequer the power to make rules governing its 
own procedure and their Lordships held that the 
rule purporting to have been framed under this rule- 
making power by the Court giving a right of appeal 
against its orders to the higher Courts was not 
within tho powers conferred, the reason being that 
the lower Court could not by a rule affect the juris- 
diction of tho higher Courts and that any right of 
appeal must necessarily be conferred by an authority h 
which can bind all the Courts affected by that 
right. There can be no question that with reference 
to Act 4 of 1938 tho Legislature has conferred upon 
the Provincial Government the power to make rules 
which will bind all tho Courts of this Presidency. 

The contention that a right of appeal not being a 
mere matter of proccduro but a substantive right it 
cannot be conferred by a rule, also seems to lack autho¬ 
rity. As has been pointed out by tho House of Lords 
(1873) L. R. 5 P.C.92* at p. 108 tho test to apply 


2 ; (’41) 28 A. I. R. 1941 Mad. 235 : 198 I. C 760 • 
•L; R. (1941) Mad. 261 : (1941) 1 M. L. J. 164 
B.), Nagappa Chettiar v. Annapoorani Achi 

3. (1863-64) 10 II. L. C. 704 : 10 Jur. (N. S.) 446 : 

10 L. T. (N. s.) 434 : 4 N. R. 29 : 12 W. R. 641 
Attorney-General v. Si Hem. * * 

4. (1873) L. R. 5 I>. C. 92 : 43 L. J. P. C . 25 : 30 

Chif i 45 1 t> 2 419 > Blaokwo °d v. London 

Chartered Bank of Australia. 
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in considering whether rules are within the powers 
of the rule-making authority under a statute are: (1) 
whether the rules are reasonable and convenient for 
carrying the Act into full effect; (2) whether the 
rules relate to matters arising under the provisions 
of the Act; (3) whether they relate to matters not in 
the Act otherwise provided for and (4) whether they 
are consistent with the provisions of the Act. The 
validity of a rule is to be determined not so much by 
ascertaining whether it confers rights or merely 
regulates procedure, but by determining whether the 
rule is in conformity with the powers conferred 
under the statute and whether it is consistent with 
the statute, reasonable and not contrary to general 
principles. 

No doubt Act 4 of 1938 nowhere contains any 
provisions for an appeal against a decision under 
that Act. But equally it contains no indication that 
b an existing right of appeal should be nullified. Apart 
from the procedure prescribed for the modification 
of decrees for debt the cancellation of sales and the 
reduction of undecreed rents, the Act is singularly 
lacking in provisions prescribing the procedure for 
giving effect to its substantive provisions. It lays 
down no procedure for working out the amount of 
an)* debt affected by the Act which has not yet come 
into Court. It would no doubt be open to thecreditor 
to file a suit for the debt leaving it to the Coart to 
determine how the debt is to bo scaled down as an 
incident to the passing of a decree. But this proce¬ 
dure involves the disadvantages that many parties 
would bo driven to file suits when there is no real 
question at issue between them except as to the way 
in which the Act is to bo worked and the creditor if 
ho files his suit after tho date prescribed in the Act 
c would bo mulcted in costs if ho claims more than is 
due under tho Act. Wo have held that these cir¬ 
cumstances made it mo3t desirable to lay down a 
simple procedure which could bo worked cheaply 
and speedily whereby either party could get the 
amount of the debt determined without tho necessity 
of filing an expensive and elaborate suit. No doubt it 
would have been possible to confine such a procedure 
to a determination by tho trial Court without any 
right of appeal. But had the rules contained no pro¬ 
vision for an appeal, they would have been open to 
the very serious objection that the determination of 
tho amount of the debt by tho ordinary procedure 
of suit would bo subject to appeal and in many 
cases to second appeal and that tho rule providing 
for such a determination only by tho Court of first 
instance would deprive the parties of their ordinary 
right of appeal which the law gives. It scorns there¬ 
of fore that a most eminently reasonable and desirable 
feature of any procedure for the speedy and inex¬ 
pensive determination of the amount of a debt 
affected by this Act would bo tho normal right of 
appeal against the decision. Looked at in this way, 
it appears that tho rule for a right of appeal does 
not really confer any new right, but preserves a 
right which oxists under tho ordinary procedure 
which is being shortened by the procedure prescrib¬ 
ed in the rule. 

It cannot, in our opinion, bo contended success¬ 
fully that no right of appeal can bo proscribed by 
rule unless tho statute expressly authorises the rule- 
making authority to provide for rights of appeal, 
rhore are very many instances in which the rule- 
making authority has exercised the power of pre¬ 
scribing or taking away right of appeal in matters 
covered by the rules. There 6eoms to bo a very 
clour difference between giving a right of appeal 
under a new procedure enacted by arulo and adding 
a right u( appeal to a statutory procedure which 


A. I. R. 


contains no suoh right. An instance in which a 
very elaborate code of procedure with a complete 
6ystem of appeals has been enaoted under rule mak¬ 
ing powers is found in the Agency Bales framed 
under S. 6, Schednled Districts Act. Section 6 em¬ 
powers the local Government to regulate the proce¬ 
dure of the officers who are to administer civil and 
criminal justice an'd to direct by what authority 
any jurisdiction, powers or duties incident to the 
operation of any enactment for the time being in 
force shall be exercised or performed. It does not 
specifically empower the local Government to pres¬ 
cribe what rights of appeal shall be conferred from 
decisions of these judicial officers. Rules 47 to 49 of 
the rules framed under this seotion give a complete 
senes of rights of appeals whioh have been exercised 
for many years and have frequently come up before 
this Court without, so far as we are aware, their 
validity being questioned. We are therefore unablo| . 
to accept the contention that a right of appeal is a 
right which can never be conferred by a rule unless 
there is an express power in the statute to make 
rules for that purpose. It seems to us that the rule 
now in question is one which is a reasonable and 
convenient qualification of the procedure prescribed, 
that it does not offend against any principle of law, 
that it is not inconsistent with anything in the Aot 
itself and that it is properly framed for carrying 
into effect the purposes of the Act and romoving 
difficulties in giving effect to its provisions. We 
therefore allow the preliminary objection and hold 
that an appeal does lie against a dcoision under R. 7 
and that therefore there can be no revision. Tho 
petition is dismissed with costs. 

C.R.K./R.K. Petition dismissed. 
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Happell J. 

P. N. Madhava Rao, Executive Officer 
of Perdoor Sri Ananta Padhmanabha 
Temple—Appellant 

v. 

C. Vaikunta Kamath and others — 

Respondents. 

Second Appeal No. 11G of 1940, Decided on 12th 
February 1942, against decree of Sub.Judge, South 
Kanara, in A. S. No. 70 of 1935. 

(a) Civil P. C. (1908), S. 100 — Knowledge of 
other trustees. 

A finding that tho other trustees wero aware of ; 
tho transactions and accepted thorn is a finding of 
fact and cannot bo canvassed in second appeal. 

(P 469 C 1] 

(b) Promissory note — Suit on by holder in 
due course—It is not permissible to go outside 
note. 

In a suit by a holder in duo course it is not per¬ 
missible to go outside the note. A holder in duo 
course cannot bo expected to make enquiries con¬ 
cerning the previous promissory note referred to in 
tho body of the documont, and tho document itself 
would merely inform him that tho promissory note 
had been exocuted in respect of tho amount of prin¬ 
cipal and interest duo on i\ promissory note previ¬ 
ously executed by tho promisor in favour of tho 
promisee : (’42) 29 A. I. R. 1942 Mad. 92 and (’42) 

29 A.I.R. 1942 Mad. 198, Rel. on; (’41) 28 A. I. R. 

‘ • [P 469 C2] 


1941 Mad. 417 (F.B.), Disting 
K . T. Adiga — for Appellant. 

K. P. Sarvothama Rao — for Respondents. 
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a JUDGMENT. — The question in this second 
a appeal is whether the promissory note Ex. A dated 
12th Juno 1930 executed by one of the trustees of 
the Sri Anantha Padhmanabha Devaru Temple of 
Perdur is binding on the temple itself. The suit out 
of which this appeal arises was brought in the Court 
of the District Muusif of Udipi by an assignee of 
the promissory note, and the suit was defended by 
the other trustees of the temple who contended that 
the money borrowed under the promissory note had 
not been borrowed for tho necessary purposes of the 
temple and that the executant of it had not pledged 
tho credit of the temple but only bi9 own credit. 
The learned District Munsif gave a decree against 
defendant 1, the executant of the promissory note, 
alone on the grounds that there was no necessity 
for tho temple to borrow, that theexocutant was not 
competent to bind the temple without the authority 
b of the other trustees and also on the ground that on 
the face of it the promissory note did not create any 
liability as against temple funds. On appeal, how¬ 
ever, tho learned Subordinate Judge of South 
K&n&ra amended the decree of the lower Court so 
as to entitle the plaintiff-ossigneo to recover the 
amount decreed from the temple funds in the hands 
of the present appellauts-trustees. The learned Sub¬ 
ordinate Judge seems to have treated the suit rather 
as if it was a suit on the debt than a suit on the 
promissory note, and he did not seriously consider 
the question whether on tho face of it the promis¬ 
sory note Ex. A bound the funds of the temple. Ho 
found that the promissory note had been executed 
by defendant 1, Venkappa Ilegde, with the implied 
authority of the other trustees who were aware of 
the transactions and accepted them on behftlf of the 
c temple. He also held, on the authority in60 M.L.J. 
90, 1 that oven though at the time of the borrowing 
the temple had some cash in hand, the value of the 
goods supplied to the temple, provided they were 
appropriated for the purposes of the temple, could 
be recovered. 

Some argument was advanced on behalf of the 
appellants to the ellect that as an assignee of the 
promissory note tho respondent-plaintiff was not 
entitled to go behind it and rely on the debt. It is 
not necessary, in my opinion, to consider this ques¬ 
tion since it is plain from the issues framed and the 
judgment of tho trial Court that the suit was on 
the promissory note and not on the debt. It has also 
been urged that the finding of the learned Subordi¬ 
nate Judge that tho other trustees were aware of 
the transactions and accepted them was not war- 
ranted by the facts. This, however, in my opinion, 
is a finding of fact on tho part of tho learned Sul>- 
ordinnto Judge and cannot now be canvassed. 
Essentially, the question is whether on tho face of 
the document, Ex. A, the funds of the temple aro 
liable in respect of tho sum borrowed. Exhibit A 
runs as follows : 

“Pronote, executed on 12th June 1930, in favour 
of Vittal Maly a, residing at Perduru raagne, Kaska 
Petni, Udipi taluk, by Venkappa Flegde. Adalthedar, 
of Perduru, Sri Anantha Padmanabha Devara 
Bhandarri, nephew of Alangaru Durmminna Uegdo, 
and residing at Majkuru Perduru village, in tho 
(aforesaid) taluk. 

The amount of principal and interest duo to you 
until now under the pronotc previously executed by 
mein your favour on 13th June 1927, is Rs.736-2-6. 
Hence I shall, hereby, on demand, promise to pay 

1. (’30) 17 A.I.R. 1930 Mad. 1009 : 128 I. C. 716 : 

60 M.L.J. 90, Yenkatabulagurumurthi Chettiar v. 

Palakrishna Oduyar. 


either to you or to the person who produces this 
pronote with your order thereon, the said amount 6 
together with interest thereon at Rs. 12-8-0 per 
cent, per annum. Tho consideration hereof has been 
completely received in the aforesaid manner. To 
this effect is this pronote executed affixing two one- 
anna stamps. 

12-6-1930 

(Signed on twooue-annastamps) VenkappaHegde, 

Adalthedar, P. Alangaru.’* 

The body of the document quite clearly binds tho 
executant and not the temple. It is, however, 
argued for the appellants that on a reasonable con¬ 
struction of the document, the description of the 
promisor at the beginning of the note and the des¬ 
cription of him after his signature as “Adalthedar” 
can leave no room for doubt that he was signing on 
behalf of the temple. There can be no question that 
authority is againstthiscontcntion : vide 5 M.L.W. / 
323- and 97 I.C. 433.9 it is, however, argued by tho 
learned counsel for the appellants that the earlier 
decisions are no longer good law in view of the 
decision of tho Full Bench of this Court reported in 

1. L.R.(1941) Mad. 513. 4 In my opinion, the present 
caso is not covered by that decision. In the Full 
Bench case, it was manifest that a man would not 
describe himself os agent and power of attorney 
holder for his wife unless he was purporting to act 
for her, and there were other indications, if the 
document was read as a whole, on the face of the 
document that the promisor was acting on behalf of 
his wife and was not pledging his own credit. It 
cannot be said in tbe case of tho promissory note 
(Ex. A) now in question that the Preamble and the 
word “Adalthedar” are nmui/estly not mere words 
of description. No doubt if it was permissible to go g 
outside tho note, it would be found that the refer¬ 
ence to the “pronotc previously executed by mo on 
13th June 1927,” was to a promissory note under 
which money had been borrowed for tbe temple. 

It also would be found that at any rate some of tho 
money borrowed had been utilized for the purposes 
of the temple. It is, however, clearly not permis*. 
sible to go outside the note. A holder in due course 
cannot be expected to make enquiries concerning 
tbe previous promissory note referred to in the 
body of tho document and the document itself 
would merely inform him that the promissory note 
Lx. A had been executed in respect of the amount 
of principal and interest due on a promissory note 
previously executed by the promisor in favour of 
the promisee. , 

Apart from the cases cited already, two cases 
recently decided by King J. seem to mo in point: ^ 
o4 M.L.W. 470,9 54 M.L.W. 472.0 In the first caso 
the promissory note executed by tbe trustee con¬ 
tained tbe recital that repayment was to be mado 
“from out of the pro|>ertios of tbe suid temple,” 
and as there was no question of the necessity for 

2. (’18) 5 A.I.R. 1918 Mad. 533 : 38 I. C. 172 : 32 
M.L.J. 2o9 : 5 M. L. W. 323, Swaminatha Iyer v. 
Srinivasa Iyer. 

3. (’2G) 13 A. I. R. 1926 Mad. 1199 : 97 1. C. 433, 
Krishnaswami Naidu v. Vonikalingam Pillai 

4- ('41)28 A. I. R. 1941 Mad. 417 : 195 I.C.*561 • 

I. L. It (1941) Mad. 513 : (1941) 1 M. L. J. 441 
(F.B.), Sivagurunatha v. Padmavathi 

5. (’42) 29 A. I. R. 1942 Mad. 92 : (1941) 2 M.L.J. 

587 : 51 M.L.W. 470, DevavayaReddiar v. Aruna- 
cbalu Goundar. 

6. (’42 )i -20 A.I.It. 1912 Mud. 198 : (1911) 2 M.L.J. 

: 51 M. L. W. -172. Ekambarii etc. Temples v. 
Arunachala Gouuder. 



470 Madras Palaniappa v. Official Liquidator (Moclcett J .) 


n the loan, it was only argued that the temple was 
not liable because the other trustees had not joined 
in executing the note and that the sanction of the 
temple committee had not been obtained. King J. 
rejected these two contentions put forward and held 
that the temple properties were liable. In the 
second case, although the money is stated in the 
note to have been borrowed "for the preliminary 
expenses of the Panguni Uthram festival in the said 
temple/* because there was a formal covenant to 
repay without any reference to the temple funds, it 
was held that the temple properties were not liable. 
The second case, in my opinion, as the purpose of 
the borrowing was stated, is a stronger case as 
against the temple than the present. None the less 
the decision was in favour of the temple and, with 
respect, I agree with the decision. The decree of 
the District Munsif's Court will, therefore, be res- 
* tored,and the appeal is allowed with costs here and 
below. Leave to appeal is refused. 

C.B.K./B .K. Appeal allowed . 

C. P. C_ 

(a) (*40) Chitaley, Ss. 100 tc 101, N. 52 Pt. 4. 

(’41) Mulla, Page 366 Pt. (a). 
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Mockett and Kunhi Raman JJ. 

M.S. Palaniappa M-udaliar—Appellant 

v. 

Official Liquidator, Pasupathi Bank 
Ltd., Coimbatore — Respondent. 

c Appeal No. 421 of 1940, Decided on 2nd February 
1942, against order of Dist, Court, Coimbatore, 
D/- 26th February 1940. 

* Companies Act (1913), S. 184 — Contribu¬ 
tories — Application by father for shares as 
guardian of minor daughter — Shares issued in 
minor’s name—Father cannot be placed in list 
of contributories. 


contribution when the company went into liquida- 

“ on ; J“! nor through her father Palaniappa 
Mudalmr filed an affidavit setting up her minority 
and disclaiming any personal responsibility. There 
was a reply by the Official Liquidator in which he,' 
contended that if the minor is not liable, the father! 
of the minor who signed the application must be 
deemed to have contracted for the shares and should 
be placed on the list of contributories. The learned 
District Judge accepted this contention and has 
made an order against the father of the 18th con¬ 
tributory, the minor Meenakshi Ammal. He based 
his decision on I.L.R. (1939) Lah. 299.1 In that 
case, Young C. J. and Monroe J. made an order 
against the father of a contributory who had applied 
on behalf of his son, who, in faot, was a minor. It 
is not stated that the 6on’s minority was revealed. 
The learned Judges decided in favour of the liqui¬ 
dator relying on the English cases. They pointed / 
out that in the case of Pugh and Sharman, (1872) 13 
Eq. 566,- the Vice-Chancellor had held that a person 
who contracted in the name of another not being 
u legal entity must be deemed to have contracted 
personally. In that case, which was before the 
Married Women’s Property Act of 1891, an ap¬ 
plicant had applied for shares in the name of a 
married woman, not revealing that fact to the 
company. Malins V. C. held that he was liablo 
and that it was quite clear that Sharman intondod 
to become the owner of the shares and derive 
from them all the benefits that they could give. 
Richardson's case, (1875) 19 Eq. 588, 3 was a case 
where shares were registered in the name of the 
minor boy’s father, the fact of minority not boing 
revealed to the company and who signed the minor's 
name, which, of courso, he had no authority to do. n 
In (1907) 1 Ch. 582* (Massey and Gif/in's case), 
Parker J. discussed Sharman’s case, (1872) 13 Eq. 
6662 and Richardson's case, (1875) 19 Eq. 588 3 and 
described them as boing coses in which there was 
in reality somo contractual relation between tho 
company and the person whose name it was sought 
to be placed on the register. As the learned Judge 


Whcro an application is made by the father ns 
guardian of his minor daughter for shares and the 
company issues shares to and registers shares in 
tho nomo of the minor describing her as a minor 
the transaction is void on tho face of it, tho father 
of tho minor who has signed tho application cannot 
be deemed to have contracted for tho shares and 
cannot be placed on tho list of contributories : 
I. L. R. (1939) Lah. 299 ; (1872) 13 Eq. 566 ; (1875) 
d 19 Eq. 588 and (1907) 1 Ch. 582, Expl. and Dist - 

(P 470 C 1,2 ; P 471 C 1] 
TV. S. Krishnaswami Naidu — for Appellant. 

MOCKETT J—This civil miscellaneous nppeal 
is from an order of the learned District Judge of 
Coimbatore made in an application under S. 184 
Companies Act, to settle tho list of contributories! 
He was concerned with tho 18th contributory. He 
has, by his order, placed tho father of the 18th 
contributory on tho list and tho latter appeals. Wo 
lmvo before us very littlo material; but it isevidont 
v ‘ that the following essential facte were not in dispute. 
n PP , ' c ati° n was made by M. S. Palaniappa 
Mudaliar ns guardinn of his minor daughter Meena¬ 
kshi for shares and tho company issued shares to 
and registered shores in tho name of Meenakshi 
describing her ns a minor. This transaction was 
void on tho fnco of it. An application for shares 
cannot be n necessity for a minor ; but the bank 
“S' B . n ’.v/^rded it as a valid transaction and tho 
Official Liquidator claimed against the minor for 


points out at p. 589 : 

“ Both these decisions, whioh are based on the 
ground that tho person on the register was merely 
an alias of the person whom it was sought to put on 
tho register in his place, appoar to me to be clearly 
distinguishable from King's case, (1871) 6 Ch. 196 6 
where the man whom it was sought to put on the 
register was altogether a stranger to tho company.” 

No caso lias been citod in which tho facte or 
principle involved are similar to this now boforo us. 
There is no suggestion that tho Pasupathi Bank h 
Ltd. were unaware of the contributory's minority ; 
they knew they were boing invited to contract with 
a minor and they thought fit to contract with the 
minor. The application by Palaniappa Mudaliar 
was made on behalf of his minor daughter. There 

1. (’39) 26 A.I.R. 1939 Lah. 515 : 185 I. C. 176 : 
I.L.R. (1939) Lah. 299 : 41 P. L. R. 739, In tho 
matter of the Muslim Bank of India Ltd., Lahore. 

2. (1872) 13 Eq. 566 : 41 L. J. Ch. 580, In re 
Hercules Insurance Co. 

3. (1875) 19 Eq. 538 : 44 L. J. Ch. 252 : 32 L. T. 

18 : 23 W. It. 467, In re Imperial Mercantile 
Credit Association. 

4. (1907) 1 Ch. 632 : 76 L. J. Ch. 290 : 96 L. T. 

493 : 14 Manson 66 : 51 S. J. 266 , In re National 
Bank of Wales Ltd. 

5. (1871) 6 Ch. 196 : 40 L. J. Ch. 361 : 24 L. T. 

599 : 19 W. It. 549, In ro Great Wheal Busy 
Mining Co. 
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^ \s nothing on the record to show that he had at any 
time intended to become a subscriber of the com¬ 
pany. There is no evidence that any of his money 
was used for the purpose. It seems to be clear that 
the contract was made by both sides under com¬ 
plete misapprehension as to the law, but no mis¬ 
apprehension whatever as to the facts. Under the 
law it was void. We do not think that either 
Sharman's case , (1872) 13 Eq. 5G6 2 or Richard¬ 
son's case , (1875) 19 Eq. 588 3 are of any assistance 
to the Oflicial Liquidator. The distinction drawn by 
Parker J. between cases where the contributory was 
held to bo contracting under an alias and cases 
where there was never any intention on the part of 
the person sought to be made a contributory to 
become a subscriber or of the company to treat him 
ias a subscriber as in this appeal seems to be entirely 
. applicable. The Official Liquidator has not appeared 
D to support the judgment of the lower Court but we 
have had the advantage of an interesting argument 
and a consideration of all the relevant authorities 
from the learned counsel for the appellant, Mr. W. S. 
Krishnaswami Naidu. In our view, this appeal 
should be allowed with costs which will bo paid by 
the Oflicial Liquidator out of the assets of the 
bank. 


4 


C.R.K./R.K. 


Appeal allowed . 
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Happell J. 

Chinnaswami Naidu — Appellant 

v. 

Ramaswami Naidu — Respondent. 

Appeal No. G3 of 1941, Decided on 27th January 
1942, against order of Dist. Court, Salem, D/. 8th 
March 1940. 

Madras Village Courts Act (1 of 1889 as 
amended in 1937), Ss. 77, 73 — Village Court 
not making complaint under S. 476, Criminal 
P. C—District Court is empowered to exercise 
powers under Criminal P. C., Ss. 476 and 195 (3). 

In cases where tho Village Court has not itself 
made a complaint or rejected an application under 
S. 476, tho Court empowered to exorcise the powers 
conferred under S. 476 as explained by S. 195 (3) is 
tho District Court. (P 472 Cl) 

D. Ramaswami Iyengar — for Appellant. 

A. V. Itamachandra Iyer — for Respondent. 

JUDGMENT. — Tho appellant was tho defen¬ 
dant in a suit brought against him in the Panchayat 
Court of Kadayampatti. That suit was dismissed 
on tho ground of the non-appearance of either of 
the parties, 'iho appellant however after the suit 
had been dismissed by tho Panchayat Court, filed a 
petition in tho District MunsiPa Court, Sankari 
praying that a complaint should be made by the 
District Munsif to a Criminal Court against the 
respondent.plaintiff in the suit in tho Panchayat 
Court on the ground that the promissory note was 
forged. The District Munsif was of opinion that he 
had no jurisdiction to entertain this petition and 
dismissed it. On appeal to tho District Court, 
Salem, the learned District Judge also held that 
the District Munsif had no jurisdiction to mako a 
complaint under S. 476, Criminal P. C. Tho appel¬ 
lant, however, had also filed a petition in the Dis¬ 
trict Court asking tho learned District Judge to 
mako a complaint of tho criminal offence alleged on 
tho ground that tho District Court was the Court 
to which the Panchayat Court was subordinate 
within the meaning of S. 176A, Criminal P. C.; 
road with S. 195 (3). The learned District Judge 


was of opinion that he had no jurisdiction to enter¬ 
tain the application for the reasons that the Village 8 
Courts Act did not provide for the application of 
S. 476, S. 476A or S. 476B, Criminal P. C., to a 
Village Court. 

The judgment of the learned District Judge was 
pronounced in 1940 and it is clear that be has fallen 
into error because he did Dot make use of a copy of 
the Village Courts Act which contained the amend¬ 
ment made to S. 77 of the Act in 1937. In fact it is 
not the case that the Act does not provide for the 
application of S. 476 to Village Courts; on the con- 
trary, the Act as amended in 1937 specifically pro¬ 
vides in S. 77 that "the provisions of Ss. 403, 476, 
476A and 476B, Criminal P. C., 9hall apply to a 
Village Court.” In view therefore of the error made 
by the learned District Judge owing to the fact that 
his attention was not called to the amendment 
made to S. 77 of the Act in 1937, the only course, J 
it would seem, is to set aside the order of the lower 
Court and remand the petition for disposal on 
merits. It has, however, been argued for the respon¬ 
dent that, although it is true that Ss. 476. 476A 
and 47613, Criminal P. C.. apply to a Village Court, 
none the less the District Court is not the Court 
which within the meaning of S. 476A, Criminal 
re-id with S. 195 (3) can make a complaint 
with reference to a criminal oSence alleged to have 
been committed in relation to a proceeding in a 
Panchayat Court. Section 476A provides that the 
powers conferred by S. 476, sub-section (1) on civil, 
revenue and criminal Courts in respect of proceed¬ 
ings in those Courts may bo exercised by tho Court 
to which any such Court is subordinate provided 
that the subordinate Court has neither made a 
complaint under S. 476 nor rejected an application g 
tor the making of a complaint. Section 195 (3), 
Criminal P. C., provides that “a Court shall bo 
deemed to bo subordinate to the Court to which 
appeals ordinarily lie from the appealable decrees or 
sentences of such former Court, or in tho case of a 
civil Court from whose decrees no appeal ordinarily 
lies to tho principal Court having ordinary original 
civil jurisdiction within the local limits of wdaose 
jurisdiction such civil Court is situate.” 

It is contended for the appellant that tho Court 
to which the Panchayat Court in this case is sub- 
ordinate within the meaning of those sections is the 
District Court for tho reason that no appeals are 
provided for by the Village Courts Act from the 
decrees of Village Courts. Section 73, Village Courts 
Act. provides that tho District Munsif may, on a 
petition duly presented, set aside a decree passed by 
a Panchayat Court on the ground of corruption, * 
gross partiality or misconduct of tho Village Court 
or of its having oxeroised a jurisdiction not vested 
in it by law, and the section ends : “Except as pro¬ 
vided in this section, every decree and order of a 
Villago Court shall bo final.” Tho argument ad¬ 
vanced for tho respondent is that there is no inagio 
in tho word ‘appeal’ as opposed to tho word ‘peti¬ 
tion’ and that as tho District Munsif’s Court is tho 
Court which is empowered to hear such applications 
against tho decrees of Village Courts which can bo 
presented under tho provisions of tho Act, it should 
bo hold to. bo tho appellate Court in respect of tho 
Panchayat Courts within its jurisdiction. In support 
of this contention I have been referred to a Full 
Bench decision of this High Court reporto-1 in 
(1937) 1 M.L.J. 453. 1 In that case tho Full Bench 

1. C37) 24 A.I.R. 1937 Mad. 385 : 168 I. C. 561 : 

I L.R. (1937) Mad. 616:(1937) 1 M.L.J. 453 (F.B.), 
Chuiambaranadar v. Ramanadar. 
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q n o doubt held that the word “appeal” occurring in 
Art. 182 (2), Limitation Act, was wide enough to 
cover a civil revision petition. It is clear however 
that the Full Bench was concerned only with the 
meaning of the word "appeal” in Art. 182 (2), 
Limitation Act, since it was pointed out that though 
a wide interpretation of the word “appeal” could be 
given for the purposes of this article, the word is 
used in other articles of the Limitation Act in a 
more restricted sense. In any case the wording of 
S. 195 (3), Criminal P. C., has only to be examined 
closely for it to be manifest that the contention 
advanced for the respondent cannot be accepted. 
Section 195 (3) says that, “a Court shall be deemed 
to be subordinate to the Court to which appeals 
ordinarily lie from the appealable decrees or sen- 
tences of such former Court.” 

It is impossible to say that appeals ordinarily lie 
0 from decisions of a Panchayat Court to the District 
Munsif’s Court within the territorial jurisdiction 
of which it is situate in face of the fact that the 
Village Courts Act specifically states that except as 
otherwise provided by S. 73 no appeal shall lie from 
decrees of Village Court?; and it is also not possible 
to say that appeals can lie from ‘ appealable decrees 
or sentences” of Village Courts since Village Courts 
do not pass appealable decrees orsentences by virtue 
of the provision of the Village Courts Act itself. I 
have no doubt, therefore, that in cases where the 
Village Court has not itself made a complaint or 
rejected an application under S. 476, Criminal P.C., 
the Court empowered to exercise the powers con- 
ferred under S. 476 as explained by S. 195 (3), 
Criminal P. C., is the Distriot Court. That being 
so, the order of the learned District Judge must be 
c set aside and the petition remanded to be determined 
* on its merits in accordance with law. Costs of this 
appeal will abide the result. 

C.R.K./R.K. Case remanded. 

Cr. P.C. — 

(’41) Chitalcy, S. 195, Notes 18 and 19. 

(’41) Mitra, Pago 664, N. 631. 
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King and Happell JJ. 

J . P. Rcgo — Appellant 
v. 

Ananthamathi and others—Respondents. 

Appeal No. 113 of 1940, Decided on 9th Jnnu- 
d ary 1942, agninst order of the Sub-Judge, South 
Knnnra, D/- 27th July 1939. 

(a) Civil P. C. (1908), S. 144— Person attach¬ 
ing decree is representative of original decree- 
holder—He is party within S. 144 and is liable 
to make restitution. 


and in execution putting mortgaged property ~ 
to sale and purchasing it himself — On deposit ^ 
by D under O. 21, R. 89 sale set aside — T who 
held decree against P attaching portion of 
deposit and obtaining payment — Mortgage 
decree set aside on appeal by D — Court held 
could order restitution by ordering T and P to 
refund amounts withdrawn by them from 
deposit by D. 


The powers of a Court in ordering restitution 
after a decree has been varied or reversed are not 
confined to cases which fall strictly within the pro¬ 
visions of S. 144. The inherent jurisdiction vested 
in it by virtue of 8 . 161 may be invoked to order 
restitution where an order of Court would otherwise 
do injury to one of its suitors : Case law relied on. 

[P 473 C 2] 

The inherent jurisdiction vested in the Court 
must be exercised in each individual case in nccor- } 
dance with principles and not arbitrarily. Whether 
the inherent powers of the Court to order restitu¬ 
tion should be invoked in a particular case, must 
depend on the facts of that case. [P 474 C 1] 

P in execution of his mortgage decree brought 
the mortgaged property to sale and purchased it 
himself for Rs. 7200. D the defendant, however, 
deposited the requisite sum under 0. 21, R. 89, a 
sum which, with incidental charges amounted to 
Rs. 11,470-10-5 and the sale was set aside. Pending 
the appeal to the High Court by D agaiust the 
mortgage decree T who held a decree against P ap¬ 
plied for the attachment of Rs. 9000 out of the sum 


of Rs. 11,470 it) Court. Attachment was ordered and 
the amount was paid to him. Subsequently tho 
High Court delivered its judgment in the appeal by 
D and set aside P's mortgage decree. On D's appli¬ 
cation lor restitution of tho sum of Rs. 11,470 
deposited by him under O. 21, R. 89 : 


S' 


Held that in view of tho equities of the case tho 
Court could under S. 151 order restitution as 
claimed by D by ordering T to refund the amount 
of Rs. 9000 and P to refund tho amount of Rupees 
2470 : (’37) 24 A. I. R. 1937 Mad. 95, .Bel. on. 

[P 474 C 2] 

G. A. Pats — for Appellant. 


A’. Srinivasa Pao — tor Respondents. 


JUDGMENT. —The question in this appeal 
relates to tho restitution by tho appellant of a sum 
of Rs. 9000 with interest to respondents 1 to 3. 
Tho sum in question was paid to him in these cir¬ 
cumstances. O. S. No. 42 of 1931 on tho file of the 
Subordinate Judge of South Kanara was a suit to & 
enforce a mortgage executed by defendant 1 in 
favour of the plaintiff. Defendants 2 and 3 in tho 
suit belonged to the 6 amo joint family ns defen¬ 
dant 1 , but relief was sought by tho plaintiff 
against defendant 1 alone on the ground that tho 


A person who has attached a decree is the ropre- property mortgafied was the self-acquired property 

sentativo of tho original decree-holder and will bo °» defendant 1 and that ho had takon tho amount 

liable, in an appropriate case, to make restitution " dvanced under the mortage for his own purposes, 

under tho provisions of S. 144. no is in fact a Thc contentlon ° { defendants was that tho pro- 
‘party’ within tho meaning of S 144 : (’30)’ 17 P er ‘y wns property and that thero was no 

A. I. R. 1930 Mad. 787 Pel. on. [I* 473 C 1 *>i fam,| y necessity for the loan secured by the mort- 
, r , ’ ’ gago of it. The suit was decreed for tho plaintill 

p lv , (1908), Ss. 144 and 151 — on 10th August 1932 and in execution of bis decree 

rower to order restitution is not confined to he brought tho property to sale and purchased it 

ofd^r i falling wi,hin s - 144 — Court can himself for Rs. 7200. The defendants, however. 

o under S. 151 — Power under deposited the requisite sum under tho provisions of 

nrhl.rarliv ^^rclsed on Principle and not O. 21, R. 89, a sum which, with incidental charges 

i„„i , er P° wcr under S. 151 amounted to Rs. 11,470-10-5. and tho sale was set 

p de P e nds on facts of each aside. The appellant held n decree (in O. S. No. 71 

1 ootaining mortgage decree against D of 1930) against the plaintiff in O. S. No. 42 ot 


194a 


Rego v. Ananthamathi 


Madras 473 


a 1931 and in R. E. P. No. 126 of 1935 he applied 
for the attachment of Rs. 9000 out of the sum of 
Rs. 11,470 in Court. Attachment was ordered. The 
appellant then applied for the transfer of the at¬ 
tached 6um of Rs. 9000 to his execution petition 
in O. S. No. 71 of 1930. The transfer was ordered 
on 7th August 1935, and on the same date payment 
of this sum of Rs. 9000 to him was made. 

Meanwhile, an appeal (A. S. No. 21 of 1933) was 
pending in the High Court against the decree in 
O. S. No. 42 of 1931. Judgment in this appeul was 
delivered on 9th November 1937. It was held that 
the mortgaged property was family property, and, 
as it had never been the plaintiffs case that the 
mortgage was for purposes binding on the family, 
the result was that the suit was dismissed. Relying, 
therefore, on the decree of the High Court nppel- 
lants 1 to 3 in 0. S. No. 42 of 1931 applied ns peti- 
0 turners in E. P. No. 170 of 1938, the petition out 
of which the present appeal arises, for restitution 
of the sum of Rs. 11,470 deposited by them under 
the provisions of 0. 21, R. 89 with interest. They 
prayed (i) for the recovery of the whole amount of 
Rs. 11,470 from the plaintifl in O. S. No. 42 of 
1931 with interest at six per cent, from 5th April 
1935 till 5th September 1938 and (ii) for the re¬ 
covery of Rs. 9000 from the present appellant with 
interest at six per cent, from 26th July 1935 to 5th 
September 1938. The learned Subordinate Judge 
directed that the plaintifl should refund a sum of 
Rs. 2470-10-5 with interest at 5 per cent, from 5th 
April 1935 until the date of payment, and that the 
present appellant should refund the sum of Rupees 
9000 with interest at 5 per cent, from 9th August 
1935 until the dato of payment. The appeal now 
c under consideration is by the dccree-holder in O. S. 
No. 71 of 1930 to whom the sum of Rs. 9000 was 
paid. Defendants 1 to 3 in O. S. No. 42 of 1931 are 
respondents 1 to 3 in the appeal, and the plaintifl 
in that suit is respondent 4. They will hereinafter 
be referred to by the designation of respondents 1 to 
4 respectively. We have not received in the deter¬ 
mination of this appeal any assistance from the 
order of the learned Subordinate Judge for the 
reason that his consideration of the petition has 
proceeded on a mistake of fact which is fundamental 
in regard to the issue involved in the case. In 

l>rV 5 ,° f , bi8 order bo stftte3 t,mt tbe Appellant 
attached the decree in O. S. No. 42 of 1931. This 
is not correct. The appellant did not attach the 
decree, lie attached part of the sum deposited under 
O. 21, It. 89 which, if the attachment had not been 

d M U 1 r a ,'n ~ ecn I'Aynble to respondent 4. 

“ Section 144, Civil I*. C., reads: 

’•Where and in so far as a decree is varied or 
reversed, the Court of first instance shall, on the 
application of any party entitled to any benefit by 
way of restitution or otherwise, cause such res¬ 
titution to be made as will, so far as may be, place 
the par ics in the position which they would have 
occupied but for such decree or such part thereof as 
has been varied or reversed; and, for this purpose, 
the Court may make any orders, including orders 
for the refund of costs and for tho payment of 
interest, damages, compensation and mesne profits 
which are properly consequential on such variation 
or reversal.” 

There is clear authority 53 Marl. 7961 that n 
[person who hns attached a decree is the representa¬ 
tive of the original decree-holder and will be liable 

1. C30) 17 A. I. R. 1930 Mad. 787 : 127 I. C. 643 • 

59 M. J. 225 : 53 Mad. 79C, Anganna Rcddi v. 
Subbarayn Chettiar. 


in an appropriate case, to make restitution under] 
the provisions of S. 144. Ho is in fact a ‘party" ‘ 
within tho meaning of the section. As, however, the 
present appellant did not attach the decree he is not 
a party to it. His position is merely that of a third 
party to whom, by order of Court indeed; and that 
is important, money otherwise payable out to the 
decree.holder has been paid which, if it had re¬ 
mained in his hands, there is no doubt that the 
decreo-holder would have been obliged to restore. 
The question, therefore, is whether in law a person 
in the position of the appellant, not in any technical 
sense a party to the decree, can be compelled to 
make restitution of the money paid to him. Apart 
from 53 Mad. 79C 1 which need not be again referred 
to, other cases cited which relate to the exercise bv 
Courts of their inherent powers in cases which do 
not strictly fall within the scope of S. 144 Civil 
P. C., are 55 All. 221,2 42 M.L.J.308.S 33 Mad. 30 * f 
57 Mad. 8495 and A.I.R. 1937 Mud. 95.0 The effect 
of these decisions, and others might, if necessary, be 
cited, is beyond question that the Courts in orderm" 
restitution after a decree has been varied or reversed 
have not considered themselves to be confined to 
cases which fall strictly within tho provisions of 
S. 114, Civil I’. C. They have considered that the 
inherent jurisdiction vested in them by virtue of 
S. 151, Civil P. C., may be invoked where an order 
of Court would otherwise do injury to one of its 
suitors. 55 All. 221 2 was a case in which in execu¬ 
tion of a simple money decree, tho decree-holder 
purchased the shares of tho judgment-debtors in 
certain joint family properties. 

There were, however, other decree-holders entitled 
to rateable distribution and the amounts due to 

them were paid out of the sale price. Subsequently, n 

it was held on appeal that a partition set up by the ? 
judgment-dobtors was valid so that most of the 
properties were released from the sale. The decree- 
holder then sought to recover bv wav of restitution 
the excess amounts paid to the attaching decree- , 
nolders. It was held that, even if S. 144 did not 
apply, the Court could grant restitution in exercise 

‘r 3 ‘, nbe l e , nt P° wers under s - 151, Civil P. C. 42 
M. L. J. 308 3 is a case relied on for the appellant 
since in that case it was held that restitution should 
not be ordered The facts were that certain pro¬ 
perties attached and brought to sale in execution of 
a decree were purchased by strangers to the decree 
ana tb0 sn| o proceeds were rateably distributed 
among persons bolding decrees against the same 
judgment-debtor. Subsequently in proceedings in¬ 
stituted by certain claimants the properties were 
held to belong to a trust and they were recovered ^ 
from the auction purchasers. In these circumstances 
an application by tbe auction purchasers for the 
° f tbo P l,rcl, asc money distributed among 
the decree.holders entitled to rateable distribution 
wns dismissed and the appeal from the order of the 
lower Court wu3 also dismissed. We do not think 


2. (’33) 20 A.I.R. 1933 All. 218 : 144 I. C. 492 : 55 
All. 221 : 1933 A. L. J. 60, Anibalal v. Rangonal 
Madhoprosiul. 

3- (’22) 9 A.I.R. 1922 Mad. 228 : 67 I. C. 3G9 : 42 
308. Raja Rao v. Ananthanurayana Chetti 
4 ‘ (16) 3 A.I.R. 1916 Mad. 745 : 17 I. C. 420 • w 
ilail. 36 : 23 M. L. J. 513, Govindappa v. Ilapu- 
mantnppa. 

S. (’34) 21 A. I. R. 1934 Mad. 320 : 150 I C 934 • 

o< Mad. 849 : 67 M. L. J. 49, I’alamappa Chettiar 
iOiruaiuitnan Chettiar. 

6 ;. ( ’ 37 l 2d A - L IJ - . 1937 Mad. 95 : 167 I. C. 67, 
Ratnaji Cbnndnnma) v. Ramakrishnayya. 
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£ that this case help3 the appellant. In the first place 
it should be noted that neither Ayling 0. C. J. nor 
Venkatasubba Rao J. who delivered separate but 
concurring judgments, seems to have doubted that 
a Court could, in a proper case, order restitution 
even though the case did not fall strictly under 
S. 144, Civil P. C. The decision was that in the 
circumstances of the case before the Bench the pro¬ 
visions of S. 151, Civil P. C., could not be invoked 
in favour of the auction purchaser; and the reason 
for the decision as stated by Ayling 0. C. J. was 
that the extraordinary powers conferred by S. 151 
should not be invoked where the equities were 
evenly balanced to cover an order “which only 
sets right one injustice by the infliction of another, 
or, as it is said, robs Peter in order to pay Paul.’ 1 
In the second place the facts were different from 
the facts in the present case. The question was as 
" to the equities between third parties, and the in¬ 
justice done to tho auction purchasers could only 
be set right by doing an equal injustice to the 
deoree-holders. 57 Mad. 849® again is a case in 
which the inherent powers of tho Court were invok¬ 
ed and restitution ordered although the case did 
not fall within the scope of S. 144, Civil P. C., but 
again the facts in this case are distinguishable 
from the facts in the present case. 

In short the three cases which we have so far 
considered, since the facts are different, do not 
afford any assistance in the determination of the 
question whether the case now under consideration 
is a proper case for the application of tho provisions 
of S. 151, Civil P. C. As already stated, we have no 
doubt that the powers of a Court to order restitu¬ 
tion are not confined entirely to cases which fall 
c under S. 144; but, whether the inherent powers of 
tho Court to order restitution should bo invoked in 
a particular case, must depend on tho facts of that 
case. The fourth case, however, A. I. R. 1937 Mad. 
95 6 seems to us to be directly in point. In that case 
I A had brought a suit against D for possession of 
property. Pending the trial of the suit, D deposited 
one year's mesne profits, but A was not allowed to 
draw theso profits on the ground that he had not 
asked for future profits. A appealed, but while his 
appeal was pending C who held a decree against 
B attached tho mesne profits in Court and they were 
paid out to him. A succeeded in his appeal and on 
an application by him tho Court ordered restitution 
of tho money paid to C. Yenkaturamana ltao J. con¬ 
firmed the order of the lower Court and dismissed 
C's appeal. On tho facts before us wo aro unable to 
7 see that the position of C differs from tho posi- 
c tion of the appellant in the present case. The inher¬ 
ent jurisdiction vested in the Court must no doubt 
be exorcised in each individual caso in accordance 
-with principle and not arbitrarily. The principlo on 
'which Venkataramana Rao J. based his decision 
was that there was inherent jurisdiction in the 
Court to call back money paid, owing to an erron¬ 
eous view, to a person not ontitlcd to it. Tho deci¬ 
sion in A. I. R. 1937 Mad. 95® is that of a single 
.Tudgo, but with respect we find ourselves in agree¬ 
ment with it and with the principle on which it is 
based. In the present case the order transferring 
tho sum of Its. 9000 to R. E. P. No. 12G of 1935 in 
O. S. No. 71 of 1930 was correct and the order 
directing payment of that sum to tho appellant was 
alGO correct on the assumption that tho decree 
passed by the Court in O. S. No. 42 of 1931 was 
right. It transpired, however, that the decreo was 
wrong and, that being so, tho order directing the 
transfer of the money and the payment of it to the 
appellant were also wrong. Wo arc, therefore, of 


opinion that if there are no other circumstances 
affecting the equities as between respondents 1 to 3 9 
and the appellant it was the duty of the Court to 
set right the wrong done to its suitors (respondents 1 
to 3) by reason of its own errors. We are not pre¬ 
pared, however, at this stage to dismiss the appeal, 
since the learned Subordinate Judge did not apply 
his mind to the question whether a relief of an 
equitable or discretionary nature should or should 
not be granted and there may be facts affecting the 
grant of such a relief of which we are not aware. 

Sir William AyliDg in 42 M. L. J. 308® in refusing 
to grant relief by way of restitution took into ac¬ 
count the fact that the decree held by the deoree- 
holders had become time-barred, and in this case 
learned counsel have been unable to tell us whether 
the appellant’s decree against respondent 4 is time- 
barred or not. This is only one instance of a cir¬ 
cumstance which might affect the grant of relief by / 
way of restitution. There may be others. 

We, therefore, set aside the order of the lower 
Court in so far as it affects tho appellant and re¬ 
mand the case for determination on merits in 
accordance with law and in tho light of the obser¬ 
vations contained in this judgment. Costs here and 
below will abide the result. 

C.R.K./G.N. Order accordingly . 

C. p. c. _ 

(a) ('40) Chitaley, S. 144, N. 11 Pt. 2. 

('41) Mulla, Page 457 Pt. (m), Page 468 Pt. (n) 
and Page 831 Pt. (k). 

(b) (’40) Chitaley, S. 144, N. 34 Pts. 2 and 8. 

('41) Mulla, Pago 453 Pt. (I). 
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Suragouni Vcmanna — Appellant 

v. 

Thunga Sanjeeva Reddi and another—^ 

Respondents. 

Second Appeal No. 600 of 1939, Decided on 3rd 
October 1941, agaiost decrco of Dist. Court, Cud- 
dapah, in A. S. No. 22 of 1937. 


(a) Provincial Insolvency Act (1920), Ss. 38 
and 39 — Object of Act — Debtor adjudicated — 
All remedies of creditor become subject to pro¬ 
visions of Act — Creditor has right to receive 
pro rata distribution of proceeds of insolvent's 
property equally with other creditors. 

The object of tho insolvency law is to provide 
equal distribution of tbc insolvent’s property among 
all tho creditors and to prevent an unduo advantage 
being taken by any creditor to tho detriment of 
other creditors. Therefore when tho debtor is ad- 


judged insolvent nil remedies which tho creditor 
and his assigneo ponding tho insolvency proceedings 
had in respect of tho debt due by tho insolvent 
become subject to tbo provisions of the Provincial 
Insolvency Act. His right is therefore to reccivo a 
pro rata distribution of the proceeds of the insol¬ 
vent’s property equally with the other creditors of 
tho insolvent: ('31) 18 A.I.R. 1931 All. 162 (F. B.), 
Bel. on. [P 476 C 1] 


h 


(b) Provincial Insolvency Act (1920), S. 39 
before amendment of 1935 — Construction — 
Creditor’s name and debt entered in schedule 
under S. 33 — Composition is binding on cre¬ 
ditor. 
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a If in the schedule framed under S. 33, a creditor's 
name is entered in the said schedule, it will be 
binding on him so far ns his debt is concerned. 
What is required under the section is that there 
must be an entry of the name of the creditor and 
the debt due to him in the said schedule : (’34) 21 
A. I. R. 1931 Mad. 529 ; ('35) 22 A. I. R. 1935 Mad. 
002 and 09 M.L.J. 793, Approved ; (’29) 10 A.I.R. 
1929 Mad. 157, Not approved. (P 470 C 2] 

(c) Provincial Insolvency Act (1920), S. 33 
andS. 39belore amendment of 1935—Under S. 33 
Court can dispense with formal proof if debt is 
otherwise established and enter name of credi¬ 
tor in schedule — Insolvent admitting debt in 
insolvency petition and in addition admitting 
and mentioning it in application for composi¬ 
tion—Court approving composition and entering 

l name of creditor in schedule under S. 33 —Debt 
held must be deemed to bave been proved and 
admitted by Court though no formal proof was 
given—Composition held binding on creditor. 

Under section 33 it is obligatory on a creditor to 
tender proof of his debt and if he omits to do so, 
the Court may ignoro him till he takes 6 teps to 
comply with the provisions of the Act to get his 
debt admitted in the schedule. Rut there is nothing 
to prevent the Court from admitting the debt rely- 
ing on the admission of the insolvent in his petition 
or on any other evidence before it and entering his 
name in the schedule. Formal proof may bo dis¬ 
pensed with if the Court is of opinion that the debt 
has been otherwise sufficiently established. 

[P 476 C 2 ; P 477 C 1] 

All the creditors excepting /I who was ex parte 
c signified their assent to the composition. In addition 
to the admission of the A's debt in the insolvency 
petition, the insolvent also admitted that debt and 
mentioned the amount owing to A in hi 9 application 
for composition. Tho other creditors did not raise 
any objection in regard to the genuineness of that 
debt or otherwise. The Court before passing the 
final order approving the composition and annulling 
the order of adjudication directed that tho dividend 
duo and payable to A in pursuance of the composi¬ 
tion should be deposited into Court and such a 
deposit was made : 

Held that though no formal proof was tendered 
oy A the debt must be deemed to have been proved 
and admitted by tho Court and oven if S. 39 as it 
stood before it was amended governed tho right of 
A, he must be hold to bo bound by the composi- 
d tl0n r °K nrd h> tho fact that his nil mo was 

entered in the schedule prepared under section 33 . 

(P 177 C 1) 

(d) Interpretation of statutes-Statutes con¬ 
cerning procedure apply to pending proceedings 
unless such operation is excluded —No litieant 
has vested right in procedure. 

It is a well settled rule of law that statutes con¬ 
cerned with judicial procedure unless such opera- 
tion 9 bo excluded nlTcct judicial proceedings pendin' 
at the time such statutes come into force. No liti¬ 
gant has got a vested right in procedure : 21 Rom 
822 and (1864) 10 II. L. C. 701, Del. on. 

[P 477 C 1 ] 

(e) Provincial Insolvency Act (1920), S. 39 as 
amended in 1935 and S. 38 — Ss. 38 and 39 deal 
with procedure —S. 39 itself does not confer any 
fight of action—Amended S. 39 therefore applies 
to pending proceedings—Object of amendment 
— Legislature intended section 39 to be retros¬ 
pective. 


Seotions 38 and 39 of the Act deal essentially 
with procedure and prescribe what procedure the 0 
Court should follow when an application for compo¬ 
sition is presented to it. Section 39 itself does not 
confer any right of action. A mere right existing 
at the date of a repealing statute to take advantage 
of the provisions of the statute repealed is not a 
right accrued under or by virtue of the 6aid repealed 
statute. Therefore, since S. 39 dealt only with the 
procedure, the amended section will apply to the 
proceedings pending at the timo it came into force. 
The object of the Legislature in amending S. 39 
was to bring it into line with the provisions of the 
English Rankruptcy Act and the Presidency Towns 
Insolvency Act by providing that a composition 
approved by the Court would be binding on all the 
creditors. In view of the declared policy of tho Act 
that no creditor should he given undue advantage 
and the debtor should not be harassed once the / 
composition is accepted the Legislature must bo 
taken to have intended the section to be retrospec¬ 
tive and that it should apply to pending proceedings. 

(P 477 C 1, 2 ; P 478 C 1] 

(f) Provincial Insolvency Act (1920), S. 39 — 

On acceptance of proposal Court does not 
become functus officio — It retains control to 
see that composition is given effect to. 

On the acceptance of the proposal by tho Court, 
it does not become functus officio, but retains control 
to see that the composition is given effect to. 

or,- C p 477 c 2] 

o. Rajatjopalacliari — for Appellant. 

K. Krishnaswami Iyengar — for Respondents. 

JUDGMENT —This second appeal arises out of 
a suit to recover a sum of Rs. 850 due under a pro¬ 
missory note dated 21st August 1932 executed by g * 
defendant 1 in favour of defendant 2 who assigned 
it to the plaintiff on 10th February 1935. On the 
date of the assignment there was an application to 
adjudge defendant 1 an insolvent. That application 

e ‘L by defondant 1 himself on 4th February * 
193., and in tho list of debts which ho showed als 
owing by him he specified the amount duo under tho 
s . , Promissory note as one of the debts. On 27th 
July l.j.55 au application was made to the Court to 
consider a proposal for composition of the debts. A 
notice was issued to defendant 2 who received it on 
9th September 1935. Tho present plnint.lT also was 
aware of the said notice and the fact of the said 
application being pending. But neither defendant 2 
n >r tho plaintiff took nay step 3 in regard thereto. , 
P ot, t»on came on for hearing on 29th February 
Jr!, p w ^ en Court adjourned it to 14th March h * 
1 J.56 for,deposit of certain amounts into Court. 

Inis was accordingly done and as tho conditions 
laid down in S. 38, Provincial Insolvency Act, were 
complied with, the Court accepted the comj>osition 
on 4th April 1936 and annulled the adjudication 
under S. 39 of the Act. The present suit has been 
liled on 7th July 1936 for recovcryof the debt. Both 
the lower Courts have taken tho view that the order 
approving tho composition hinds the plain till and 
is a bar to the maintenance of the suit. This.view is 
canvassed by the plaintiff-appellant. Both the lower 
Courts in support of their decision relied on tho 
language of Sec. 39 of the Act which provides that 
the composition shall ho binding on all the credi 
tors so far as it relates to any debts due to them 
rom the debtor and provable under tho Provincial 

i Vf j 1110 ^ the plal^iTa , 

V. 9 J I n tl, ° ll PI )1,c,l tion for composition 
NVfts fik-d boo. 39 Provincial Insolvency Act. as it 
then stood, provided that tho composition shall bo 
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binding on the creditors entered in the schedule 
prepared under Sec. 33 of the Act, that S. 39 was 
amended by Act 10 of 1935, that his rights should 
be governed by the law as it stood before the amend¬ 
ment and that therefore since he had not proved 
his debt, his right of action to sue the insolvent on 
the insolvency being annulled remained unaffected 
by the amendment of the section. The question is 
whether this contention is tenable. 

As observed by Sen J. in 53 All. 239* at p. 245, 
the insolvency law is merely an administrative or 
adjectival law. The object of the law is to provide 
equal distribution of the insolvent’s property among 
all the creditors and to prevent an unduo advantage 
being taken by any creditor to the detriment of 
other creditors. Therefore, when defendant 1 was 
adjudged insolvent all remedies which defendant 2 
and the plaintiff bad in respect of the debt due by 
b the insolvent became subject to the provisions of 
the Provincial Insolvency Act. His right was there¬ 
fore to receive a pro rata distribution of the proceeds 
of the insolvent’s property equally with the other 
creditors of the insolvent. Section 33 of the Act 
enjoins upon every creditor to tender proof of his 
debt by producing evidence of the amount and par¬ 
ticulars thereof. A duty is cost on the Court to de¬ 
termine the persons who have proved themselves to 
be creditors of the insolvent and frame a schedule 
of such persons and debts. Until the discharge of 
the insolvent, he can tender proof of his debt and 
the Court can enter his name in the schedule to 
enable him to obtain the benefits under the Act. If 
he omits to do so, he loses his right to share in the 
rateable distribution and if the insolvent obtains an 
order of discharge his remedy is completely lost. The 
c Act also provides a method by which the insolvent 
can obtain a release from his debts by compound. 

- ing his debts and making a proposal for composition 
in respect thereof. A creditor is entitled to get the 
benefit of that composition if the composition is 
Jt approved by the Court. After adjudication a debtor 
T cannot settle privately with his creditors, but is 
obliged to follow tho procedure prescribed by the 
Act, and the Act prescribes what procedure should bo 
followed when an application is made by the insol¬ 
vent for the compounding of his debts and that pro¬ 
cedure is prescribed by Ss. 38 and 39 of tho Act. 
Section 39 of the Act, before tho amendment, ran 
thus : 

“If the Court approves tho proposal, the terras 
shall bo embodied in an order of tho Court, and the 
Court, shall frame a schedule in accordance with the 
provisions of S. 33, tho order of adjudication shall 
A bo annulled, aud tho provisions of S. 37 shall apply, 
and tho composition or scheme shall bo binding on 
all the creditors entered in the said schedule so far 
as relates to any debts entered therein.'' 

It will bo seen from this section that after the 
Court has approved tho proposal, it was required to 
embody the terms of the proposal in the order and 
also to frame a schedulo in accordance with tho 
provisions of S. 33 and annul tho order of adjudica¬ 
tion. As has already been pointed out, what tho 
Court should do under S. 33 is to framo a schedule 
of creditors who have proved their debts in accor¬ 
dance with the provisions of tho Act. Tho effect of 
the order is stat«*d to Im> that tho composition scheme 
shall he binding on all tho creditors entered in tho 
said schedule so far as it relates to any debts entered 
therein. There was a conflict of view in regard to 

1. (’31) 18 A I R. 1931 All. 162 : 135 I.C. 119 : 53 
All. 239 : 1931 A.L.J. 122 (F.D.), Anand Prakush 
v. Narain Das. 


the operation of order under S. 39 before it was A 
amended. In 56 M. L. J. 458* Wallace and Thiru. 
venkatachariar JJ. f took the view that once a pro¬ 
posal was accepted by the Court and the terms were 
embodied in an order of Court, it would be binding 
on all the creditors whether they had proved their 
debt or not and whether their debts were included 
in tho schedule framed under S. 33 or not. In doing 
so they dissented also from a decision of the Lahore 
High Court in 95 I. C. 204, 3 which took the view 
that a creditor who has not proved bis debt and 
ignored tho insolvency proceedings was not bound 
by the composition and that he, on annulment of 
the adjudication could sue the insolvent for recovery 
of his debt. But the view taken in 56 M. L. J. 458* 
was dissented from in 57 Mad. 1082* by Ramesam 
and Cornish JJ. They expressed their agreement 
with tho view in 95 I. C. 204 s and held that the 
creditor in the case with which they were dealing / 
was not precluded from filiDg a suit, remarking 
"the Court not having prepared a schedule as re¬ 
quired by S. 39, that section strictly does not apply." 
Their view was followed by Beasley C. J. in 42 
M. L. W. 399, 6 and K. S. Menon J. in 43 M. L. W. 
,333. e If I may say so with respect, this view is in 
consonance with tho plain language of the section. 

If in the schedule framed under S. 33 a creditor’s; 
name is entered in tho said schedule, it will be 
binding on him so far os his debt is concerned. 
What is required under tho section is that there 
must be an entry of the name of the creditor and 
the debt due to him in tho said schedule. The con¬ 
tention of the appellant is that since ho has not 
proved his debt, he will not be bound by the order 
passed under that section. The question is whether 
this contention is tenable. q 

A few facts are necessary to bo stated to appre¬ 
ciate this contention. In this case a schedule was 
prepared in accordance with S. 33 of tho Act, as 
will appear from the report showing tho amount 
claimed by each creditor and admitted by him. 
Though defendant 2 has not proved his debt, still 
the amount due to him was shown and admitted by 
the Official Receiver and his report was considered 
by tho Court before tho final order was passed and 
the schedule was accepted by tho Court. There was 
in effect a compliance with tho procedure prescribed 
under S. 39 in that a schedule was framed in ac¬ 
cordance with tho provisions of S. 33. According to 
tho plain languago of S. 39, since the name of defen¬ 
dant 2 and the debt duo to him are entered in that 
schedule, tho composition will bo binding on him. 

But what is contended is that that schedule i9 not a ^ 
schedulo which will bo valid and binding on him 
because ho has not proved his debt. Under S. 33, it 
is obligatory on a creditor to tender proof of his 
debt and if he omits to do so, tho Court may ignore 
him till he takes steps to comply with tho provi¬ 
sions of tho Act to get his debt admitted in the 
schedule. But thero is nothing to prevent tho Court 

2. (’29) 16 A.I.R. 1929 Mad. 157 : 115 I. C. 815 : 

56 M. L. J. 458, Kainireddi Timmappa v. Devasi 
Harpal. % 

3. (’26) 13 A.I.R. 1926 Lah. 489 : 95 I. C. 201 : 

27 P. L. R. 588, Khalilul Itahman v. Ram Surup. 

4. (’34) 21 A.I.R. 1934 Mad. 529 : 153 I. C. 916 : 

67 Mad. 1082 : 67 M. L. J. 843, Gopalu PiUai v. 
Kotlmndarama Ayvar. „ ^ 

5. ('35) 22 A.I.R. 1935 Mad. 602 : 159 I. C. 689 : 

42 M. L. W. 399, Thangeswara Chettiar v. Itarua- 
murthi Chetti. 

6. (’36) 69 M.L.J. 793 : 159 I.C. S65 : 43 M.L.W. 

333, Govindaswami Mudaliar v. Appu Mudaliar. 
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ifrom admitting the debt relying on the admission 
a of the insolvent in his petition or on any other 
Evidence before it and entering his name in the 
schedule. Robson in his book on Bankraptey deal- 
ing with proof of debts under the Bankruptcy Act 
of 1883, where the provisions regarding proof of 
debts are similar to those in Act 5 of 1920, points 
out that proof may be dispensed with if the Court 
is of opinion that the debt has been otherwise suffi- 
ciently established: vide 1894 Edition, page 229. 
In this case nil the creditors excepting defendant 2 
who was ex parte signified their assent to the com- 
position. In addition to the admission of the debt 
in tho insolvenoy petition, the insolvent also admit¬ 
ted the debt and mentioned the amount owing to 
him in his application for composition. The other 
creditors did not raise any objection in regard to 
the genuineness of this debt or otherwise. The 
b Court before passing the final order approving the 
composition and annulling the order of adjudica- 
tion directed that the dividend due and payable to 
[defendant 2 in pursuance of tho composition’should 
be deposited into Court and such a deposit was 
made. Therefore though no formal proof was ten¬ 
dered by the plaintiff, the debt must be deemed to 
have been proved and admitted by the Court. It is 
only on that basis a dividend was declared in his 
favour. It seems to me therefore that even if S. 39 
as it stood before it was amended should govern the 
right of the plaintiff, he must ho held to be bound 
by tho composition haviug regard to the fact that 
his name was entered in tho schedule prepared 
under S. 33. 

I shall also consider whether the amended section 
should not bo held applicable to the plaintiff. The 
. contention of the plaintiff is that he has a vested 
right to file a suit against the insolvent on the 
annulment of the order of adjudication and that 
right of action has been taken away by the amend¬ 
ment and retrospective operation cannot bo given to 
the enactment since it affects a right of action 
which accrued to him under the old S. 39. The 
question is whether this contention is tenable, 
jbections 38 and 39 of tho Act deal essentially with 
procedure and prescribe what procedure tho Court 
jSbould follow when nn application for composition 
is presented to it. It is a well settled rule of law 
m.'ilo 8UtU , te3 concerned with judicial procedure 
nm^L 3UCh °P® riltl0ns 1,0 excluded affect judicial 
ESwH 8> p0 J nd,Dg at lbc timo s,lcb statutes come 

iant bn 2 ! ?° m - 8227 at P- 826 ™d no liti- 

oJt^in fl8fi4i R in C n ed r ri £ h ~ in P r °cedure. As pointed 
out ill (1864) 10 H. L. C.70l;8 

d 0f T tor is t0 brin « the action 

and to have it conducted in the way and according 

? f p th ?. Co,,rt in ^ ^ brings it! 

Iarl ' auie nt, or any rule founded 

tI n ir 10 y . he , ACt ° f 1,arli '»nent, alters 
the mode of procedure, then he has a right to have 

it conducted in that altered mode. That! therefore, 

takes away nothing Tho right of action docs no{ 

constitute a title to keep all tho consequences of the 

right as they were before. It gives tho right to have 

the action conducted according to the rules then in 

force with respect to procedure.” 

Therefore when an application for composition 
was presented on 27th July neither the debtor 
nor tho creditor had a vested right to have that 
proceeding conducted in any particular mode. 
When the Legislature chooses to alter the proce- 

7. (’97) 21 Bom. 822, Gangaram v. Punamelmnd. 

3. (1864) 10 II. L. C. 704 : 10 Jur. 446 : 10 L. T. 
434, Attorney-Goneral v. Sillern. 


dure, both the debtor and the creditor must be held! 
bound by it. Section 39 itself does not confer any 
right of action; nor when tho application for com- 
position was presented on 27th July did any 
right accrue to any creditor. A creditor who chooses 
not to prove his debt may expect that if an order as 
contemplated by S. 39 as it then stood were to be 
passed, he would not be precluded from filing 
suit against the insolvent debtor. It is a pfrvil&o 
which he may obtain in a certain contiR-enw. 
There cannot be said to be a taking awny3>f rtfjy 
right vested or accrued in him. 3 

In 1895 A. C. 425° the Lord Chancellor p'oinwcu 
out that a mere right existing at th<rdafcPof-n 
repealing statute to take advantage ofcthe m-ovr^ 
sions of the statute repealer! is not a ri^bt a£rru$ 
within the meaning of a saving clause, v\2fcch5saved 
all rights accrued under or by virtue of thg'sad) 
repealed statute. Therefore it seems to m3thi 
since the enactment deals only with the procSur 
the amended seotion will apply to the proceed it*, 
then pending. By the amendment, the Court was. 
relieved of the obligation to frame a schedule in 
accordance with S. 33. The plaintiff must bedeemed 
to be bound by an order under the amended section. 
Even if I am not correct in this view, I am of the 
opinion that the object of the Legislature was to 
make the enactment retrospective. Under S 33 
which has not been amended, when a proposal for 
composition is made to a Court, a notice is issued 
to all the creditors and that proposal had to bo 
considered by all the creditors and must be accepted 
by a majority which is prescribed under cl. (2). If 
such a majority of the creditors accept the proposal 
cl. (2) provides that the proposal should be deemed 
to be duly accepted by the creditors, whether they g 
assented to the proposal or not, and the Court - 1 
considers the proposal not in tho interests of the 
creditors only who have proved their debts, but in 
the interests of all the creditors and only when it. 
is of opinion that it is beneficial to the general body 
of creditors that it accords sanction to the proposal ^ 
On the acceptance of the proposal by the Court it! 
does not become functus officio, but’retains control 
to see that the composition is given effect to and 
S. 40 distinct .v provides that if it finds that a 
debtor is not bona fide with reference thereto it 
can readjudge the debtor insolvent and annul the 
composition. \\ lien onco the Court passes an order 
under 8. 39, the legal effect must be that it should 
be binding on all the creditors, because S. 38 (2) 
siiys the composition must be deemed to be accepted 
by all the creditors. The corresponding provisions 
of the English Bankruptcy Act and the Presidency 
Towns Insolvency Act distinctly provide that the 
effect of approval by tho Court of the composition is 
that it is binding on all the creditors. In enacting 
Act 5 of 1920, there was an inadvertent omission to 
bring that section into,line with the English Bank 
ruptoy Act on which Act 3 of 1909 and Act 5 of 
1920 were based. Mulla in his book on “Law of 
Insolvency” observes thus at page 251 : 

“Onder the Provincial Insolvency Act, 1907, an 
order of discharge released the insolvent from ‘all 
debts entered in tho schedule’ and it was therefore 
appropriate that in tho case of a composition aU 0 
the debts to be barred should be the debts entered 
»n the schedule prepared by the Court under S *>7 
(7) of that Act. Under the Act of 1920 an order of 
discharge releases tho insolvent from ‘all debts pro- 

9. (1895) 1895 A. C. 125 : 64 L. J p C 167 • 
Land - 466 : 72 L *’ T ’ 402, Abbot v - Minister for 
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a vable under the Act.’ It looks as if the Legislature 
while enlarging the operation of an order of dis¬ 
charge under the Act of 1920 lost 6ight of the 
provisions of S. 39 of the Act of 1920.” 

The object of the Legislature was to bring S. 39 
into line with the provisions of the English Bank¬ 
ruptcy Act and the Presidency Towns Insolvency 
Act by rectifying the obvious omission. In view of 
the declared policy of the Act that no creditor 
should bo given undue advantage and the debtor 
should not be harassed Once the composition is ac¬ 
cepted, it seems to me that the Legislature intended 
the section to be retrospective and it should apply 
to pending proceedings. I am therefore of the opin¬ 
ion that the decree passed by both the lower Courts 
is correct. In the result this appeal is dismissed 
with costs. Leave to appeal refused. 

C. R. K./G. N. Appeal dismissed, 

o _ 
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Leach C. J. and Byers J. 

Yendcimuri Subba Bao—Petitioner 

v. 

Eovvuri Tata Beddi — -Bespondent. 

Civil Revn. Petn. No. 1180 of 1941, Decided on 
11th February 1942, to revise order of Sub-Judge, 
Cocanada, D/- 18th November 1940. 

Civil P. C. (1908), 0.44, R. 1, Proviso—Court 
is not bound but should hear party before reject¬ 
ing application. 

It is not necessary for the Judge to hear the party 
filing an application for permission to file an appeal 
- in forma pauporis before passing orders of rejection. 
But it will tend to maintain confidence if Judges do 
give applicants an opportunity of being heard, being 
careful, of course, not to allow them to travel be¬ 
yond the documents referred to in the proviso to 
It. 1 of O. 44: C.M.P. No. 3601 of 1914 and (’36) 23 
A.I.R. 1936 Mad. 101, Rel. on; (’41) 28 A.I.R. 1941 
Mad. 49, Approved. [P 478 C 2] 

G. Balaparameswari Rao — for Petitioner. 

LEACH C. J.—This petition raises the question 
whether a person who files an application for an 
order permitting him to filo an appeal in forma 
pauperis is entitled to bo heard in support of the 
application. Two Judges of this Court, Sadasiva 
Iyer J., and Wadsworth J., hayc held that ho is 
not entitled to he heard. On the other hand Patan- 
jali Saatri J., has held that he Is. Order 44, R. 1 
, states that a person entitled to prefer an appeal, 
who is unablo to pay tho fee required fortho memo¬ 
randum of appeal, may apply to bo allowed to 
appeal ns a pauper, subject in all matters, including 
the presentation of tho application, to the provisions 
relating to suitB by paupers, in so far as those provi¬ 
sions aro applicable. Then follows this proviso : 

“Provided that tho Court 6hnll reject tho applica¬ 
tion unless, upon a perusal thereof and of tho judg¬ 
ment and decreo appealed from, it sees reason to 
think that tho decreo is contrary to law or to some 
usago having tho forco of law, or is otherwise erro¬ 
neous or unju9t.” 

Thero is here a mandatory provision requiring tho 
Court to reject tho application unless upon reading 
it and tho judgment and decreo appealed from, it 
considers that it is contrary to law or usage haying 
the forco of law or is otherwise erroneous or unju9t. 

In C. M. P. No. 3601 of 1914, 1 Sadasiva Iyer J., 

I. C. M. P. No. 3601 of 1914, In re Paramaeivam 
Pillai, 


A. I. R. 

refused to hear counsel and dismissed the application 
after perusing it and the judgment and decree com¬ 
plained of. The learned Judge quoted with approval 
the observations of Jenkin9 C. J. in 28 Bom. 451,2 
where the learned Chief Justice observed that the 
proviso was a very necessary safeguard introduced 
by the Legislature for the benefit of litigants who 
found themselves opposed by paupers and tho Court 
should be careful to see that the proviso is satisfied. 
The opinion of Wadsworth J. was expressed in 59 
Mad. 805* where ho pointed out that the proviso 
contains no indication that it is either necessary or 
desirable for the Judge to hear the party before 
passing orders of rejection. Tho contrary opinion 
expressed by Patanjali Sastri J. is to be found in 
the order passed by him in (1940) 2 M.L.J. 570.* 
There the Judge considered it “difficult to see how 
such a proceeding can be disposed of except in con¬ 
formity with the fundamental principle in all judi- / 
cial procedure that no order should bo made.without 
notice to tho parties who will bo prejudicialiy affec¬ 
ted by the order and without affording them a 
reasonable opportunity of being heard.*' I consider 
that the opinions expressed by Sadasiva Iyer J. and 
Wadsworth J. correctly state tho law. At the same 
time, I share the satisfaction of Patanjali Sastri J. 
that the practice of the Courts in this Presidency in 
dealing with applications of this kind has been to 
hear the applicant. While there is no necessity in, 
law to do so, it will tend to maintain confidence if 
Judges do give applicants an opportunity of being 
heard, being careful, of course, not to allow them to 
travel beyond tho documents referred to in the 
proviso to R. 1 of O. 44. Tho petition will be dis¬ 
missed, but as the respondent has not appeared, 
there will be no order as to costs. g 

BYERS J.—I agree. 

C.R K./R.K. Petition dismissed. 

2. (’04) 28 Bom. 451 : 6 Bom. L. R. 442, Sakubai 
v. Ganpat Ramakrishna. 

3. (’36) 23 A. I. R. 1936 Mad. 101 : 159 I. C. 718 : 

59 Mad. 805:69 M.L.J. 781, Kanthimathi Ammal 
v. Ganesa Iyer. 

4. (’41) 28 A. I. R. 1941 Mad. 49 : 195 I. C. 867 : 
I.L.R. (1941) Mad. 389 : (1940)2 M.L.J. 670, Snb- 
bayya Nadar v. Anjanoyalu. 

C. P. C. — 

(’40) Chitnley, O. 44 R. 1, N. G Pt. 7. 

(•41) Mulla, Pago 1209 Pt. (q). 
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Leach C. J. and Kuppuswami Ayyar J. 

V. Bamaswami Ayyangar and another 

— Appellants 
v. 

S. AI. A. iV. AB. Arunachalam Chettiar 
and others — Bcspondcnts. 

Appeals Nos. 67, 69, 74 and 106 of 1939, Docidod 
on 15th January 1942, against decrees of Sub-Judge, 
Dovakottai, D/- 9th September 1938. 

Banker and customer — Firm with A and B 
as partners formed in Madras carrying on busi¬ 
ness at Laithieu in French Cochin China 
Plaintiff depositing certain amount with firm 
and suing to recover same in British India — 11 
pleading his adjudication by Court of Saigon in 
French Indo China in bar —A pleading payment 
by him ol §1,10,525 representing total liabilities 
of firm under French law including amount in 
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suit to Official Assignee of Saigon—Contract in 
° respect of deposit held governed by French law 
as deposit was made in Saigon in dollars and 
was repayable there in dollars— B's adjudication 
held took away plaintiff’s right to sue him — 
Payment by A to Official Assignee of Saigon 
operated to discharge liability in respect of de¬ 
posit — Decision of Court of appeal in Saigon 
holding A liable for interest only upto date of 
B's adjudication held must be accepted — Trial 
Court’s order while (erroneously) decreeing 
plaintiff's suit directing A to pay plaintiff court- 
fee on plaint and half pleader's fee and also 
directing defendants to bear their own costs 
held proper in circumstances of case. 

A suit was filed in British India to recover Rs. 
40,538 alleged to be due in respect of a sum depo¬ 
sited with a firm carrying oil business at Lftithieu 
b in French Cochin China. This firm had been formed 
at Fftllathur in the Madrus Presidency by A and B 
as partners for the purposo of carrying on business 
at Laithieu. B admitted that the deposit had been 
made, but pleaded his adjudication as insolvent by 
the Court of Saigon in French Cochin China in bar. 
A pleaded that ho had paid $1.10,525 representing 
total liabilities of the firm under the French law 
including what was duo in respect of the deposit in 
suit to the Official Assignee of Saigon : 

Ilcld that (1) the contract in respect of thedeposit 
was governed by the French law, the deposit having 
been made in Saigon in dollars and the money being 
repayable there in dollars. The rights and liabilities 
of tho parties must in all respects be decided accord- 
ing to the French law ; [P 480 C 1] 

c (2) the adjudication of B in Saigon took away the 
right of the depositor to institute a suit against him: 
23 Mad. 458 aud (’17) 4 A. I. R. 1917 Mad. 989, 
Bel. on; (P 480 Cl ] 

(3) tho payment made by A to the Official Assignee 

of Saigon operated os a discharge of the liability in 
respect of the deposit and hence the suit must fail, 
Tho debt being recoverable in Laithieu and a French 
Court of competent jurisdiction having compelled A 
to make payment, the depositor could not ask the 
Court in British India to make him pay twice over. 
Tho question whether the Official Assignee could bo 
regarded as tho authorised agent of the depositor to 
receive payment did not arise; (P 480 C 1, 2] 

(4) the Court of appeal in Saigon having held 
that A was only liable for interest upto the date of 
B's adjudication and tho rights and liabilities of tho 

d parties being governed by tho French law that deci¬ 
sion must bo accepted, on tho question of interest; 

[P 480 C 2] 

(5) when tho suit was instituted, A had not paid 

§1,10,52.) to tho Official Assignee of Saigon and 
therefore there was reason for tho institution of tho 
suit. Consequently, the order as regards costs pass<*d 
by the trial Court while (erroneously) decreeing the 
plaintiff’s suit ordering to pay the plaintiff's 
court-fco on tho plaint and half tho pleader's fco 
and also directing tho defendants to bear their own 
costs was a proper one. [i> 481 Cl] 

B. Sitaravia Rao and V . Ramaswami Iyer _ 

for Appellants. 

K. Rajah Iyer , K . S. Rajagopalachari , V. 
Raiyiaswaym . N . Rajagopala Iyeyxgar ayid 
M. S. Ya\dhya>xatha Iyer — 

for Respondents. 

LEACH C. J. —'These four appeals arise out of 
separate suits filed in the Court of tho Subordinate 


Judge of Dcvakottai. They all raise tho same ques¬ 
tions ; they were heard together and were decided * 
by the Subordinate Judge in one judgment. It will 
be convenient to adopt tho same course here ; but 
we propose to deal with Appeal No. 67 of 1939 in 
the first instanco as our conclusions in that case will 
govern the decrees to be passed in tho other three 
appeals. Appeal No. 67 of 1939 arises out of 0. S. 
No. 193 of 1936 which wa3 instituted on 2nd Decem¬ 
ber 1936. The suit was brought by one Arunachalam 
Cbettiar, who died before the hearing. In oonse- 
quence the executors of his will were substituted as 
tho plaintiffs, but at a later stage the present appel¬ 
lants, the receivers of Arunachalam’s estate, were 
also made plaintiffs, since when they have carried 
on the litigation. The suit was filed to recover Rs. 
46,538-6-9, alleged to be due in respect of a sum 
deposited on 8th July 1930 with the Chettiar firm 
of N. M. S. I(m. carrying on business at Laithieu in f 
French Cochin China. This firm had been formed 
at Pallathur in this Presidency by defendants 1, 2, 

3 and 4 (respondents 1,2,3 and 4) and one Alagappa 
Chettiar who died in 1931. It was formed for the 
purpose of carrying on business at Laithieu. On 19th 
March 1934, the deposit was renewed. The period 
was one of 90 days and the money became payable 
to the depositor on 17th June 1934. 


In order to carry on business in French Cochin 
China, registration of the firm was necessary, and 
for this purposo defendant 3 was declared to bo tho 
proprietor. On 12th March 1936, defendant 3 was 
adjudicated a bankrupt in Saigon. In their written 
statement defendants 1 and 2 denied that they were 
partners in the firm and averred that defendant 3 
was the solo proprietor of the busiuess. Defendant 3 
admitted that the deposit had been made, but 
pleaded his adjudication in bar. Defendant 4 did 
not appear and the cose proceeded against him ex 
parte. The case against the legal representatives of 
Alagappa was abandoned in the trial Court. 


7 


On 24th August 1938, defendant 1 filed an addi¬ 
tional written statement pleading that ho had paid 
$1,10,525 to the Official Assignee of Saigon. This 
sum represented tho total liabilities of tho firm 
under French law, calculated in dollars. Admittedly 
the amount included what was due in respect of tho 
deposit in suit, with interest calculated upto the 
date of the adjudication of defendant 3. The Official 
Assignee of Saigon had moved the Court for tho 
adjudication of defendants 1 and 4. This applica- 
tion was filed after the adjudication of defendant 3. 
The bankruptcy Court dismissed theapplication but 
on appeal, the Court of Appeal at Saigon held that , 
defendants 1 and 4 wore jointly and severally liable * 
“for the debts left by Raman Chettiar as managing 
partner." At tho same tlrno the Court of Appeal 
was of the opinion that thoro wa9 no ground for the 
adjudication of defendants 1 and 4, nor of the firm. 

As a result of this judgment, which was delivered 
on 31st Decembor 1937, defendant 1 was called upon 
by the Official Assigneo of Saigon to pay the 
Sl»10,525 and ho took out process to enforce the 
demand. Consequently, defendant 1 was compelled 
to make tho payment. It is his case that the pay¬ 
ment operated to discharge him from all liability in 
respect of the deposit. 

Tho Subordinate Judge considered (i) that the 
business carried on at Laithieu in tho Grin name of 
N. M. S. Rm. did not belong to defendant 3 alone, 
but was carried on by defendants 1, 2, 3 and 4 and 
Alagappa in partnership until Alagappa's death; 

(ii) that aft-T Alagappa's death, tho business was 
certainly coutinucd, but he left undecided thequea- 
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tion whether defendant 2 could be regarded as one 
of the continuing partners; (iii) that the firm’s 
liability in respect of the deposit had been discharg¬ 
ed by the payment of defendant 1 of the $1,10,525 
to the Official Assignee at Saigon; and (iv) that the 
adjudication of defendant 3 in itself operated as a 
bar to the suit against him. 

It is conceded on behalf of the appellants that the 
contract in respect of the deposit is governed by 
French law, the deposit having been made in Saigon 
in dollars and the money being repayable there in 
dollars. It is also a common ground that the adjudi¬ 
cation of defendant 3 in Saigon took away the right 
of the depositor’s representatives to institute a suit 
against him. There are, in fact, decisions of this 
Court directly bearing on the question: 23 Mad. 4581 
and 40 Mad. 581. 1 2 The appellants say however that 
they are entitled to maintain the suit against the 
b other partners of the firm as defendant 1 did not 
pay the $1,10,525 to a person who under Indian 
law could bo regarded as the authorized agent of 
the depositor and, therefore, there had in law been 
no repayment of the deposit. In these circumstances 
th6y contend that they are entitled to a decree 
against the solvent partners for the full amount 
with interest to date of suit, calculated in rupees at 
the rate of exchange ruling on the date when the 
deposit fell due. They advance the further conten¬ 
tion that even if the money paid by defendant 1 to 
the Official Assignee of Saigon can be regarded as 
covering the deposit and interest thereon upto the 
date of the adjudication of defendant 3, they are 
entitled to a decree for interest on the principal 
sum from the date of the adjudication upto the 
date of the decree for which they pray. The rights 
c and liabilities of tho parties must in all respects be 
decided according to French law and if the pay¬ 
ment made by defendant 1 to the Official Assignee 
of Saigon operates as a discharge of tho liability in 
1 respect of the deposit, the suit must fail. In (1923) 1 
K. B. G73, 3 Bankes L. J. said: 

"If the debt is situate, or in other words if it is 
properly recoverable, in this country, then it would 
be discharged by payment under an order of our 
Courts and tho garnishee need havo no fear of being 
required to pay it a second time; but if the debt is 
situate, that is properly recoverable, in a foreign 
country, then it is not discharged by payment in this 
country under an order of the Courts of this country, 
and tho debtor may be called upon to pay it over 
again in tho foreign country." 

In the same case, Atkin L. J. said : 

4 "Tho plaintiffs having got judgment by an order 
of the Court now seek to got oxocution by attaching 
a debt which to my mind clearly 'arises* and 'is 
situate* within tho territorial limits of tho jurisdic¬ 
tion of tho English Courts, if thoro is any difference 
between the two expressions. Thoso Courts havo 
statutory power to order execution to issue against 
such property, and by our law, and by tho princi¬ 
ples of private international law, such process when 
executed has tho effect of discharging tho person 
who owes tho debt thus attached from further lia¬ 
bility to pay it." 


In delivering the judgment of the Privy Council 
,D |1938 A.C. 224* Lord Wright observed : 

"The proper law of the contract means that law 
which the English or other Court is to apply in de¬ 
termining the obligations under the contract. Eng¬ 
lish law in deciding these matters has refused to 
treat as conclusive, rigid or arbitrary, criteria such 
as lex loci contractus or lex loci solutionis, and has 
treated the matter as depending on the intention of 
the parties to be ascertained in each case on a con¬ 
sideration of the terms of the contract, the situa¬ 
tion of the parties, and generally on all the sur¬ 
rounding facts. It may bo that tho parties have in 
terms of their agreement expressed what law they 
intend to govern, and in that case prima facie their 
intention will be effectuated by tho Court. But in 
most cases they do not do so. The parties may not 
havo thought of the matter at all. Then the Court 
has to impute an intention, or to determine for the / 
parties what is the proper law which, as just and 
reasonable persons, thoy ought or would have in¬ 
tended if they had thought about the question when 
they made the contract." 

In tho present case it is admitted that tho con¬ 
tract between the depositor’s representatives aud 
the N. M. S. Rm. Firm is governed by.French law. 

On the facts, any other conclusion would not be 
reasonable. The debt being recoverable in Laithieu 
and a French Court of competent jurisdiction hav. 
ing compelled defendant 1 to make payment, the 
appellants cannot ask this Court to make him pay 
twice over. It is not a question whether the Offi. 
cial Assignee can bo regarded as the authorised 
agent of the depositor to receive payment. This 
question docs not arise. Wo concur in the finding 
of the Subordinate Judge that the payment must - 
bo regarded as a payment in discharge. Tho plea 
that defendant 1 is liable for interest on tho prin¬ 
cipal sum from the date of the adjudication of de¬ 
fendant 3 is on no firmer basis. Tho Court of 
appeal in Saigon held that defendant 1 i9 only 
liablo for interest upto that date, and tho rights and 
liabilities of tho parties being governed by French 
law, this decision must bo accepted. It has been 
stated at tho Bar that an appeal was filed from the 
deoision of tho Court of appoal in Saigon to tho 
Cour dc cassation in Paris, but it is not known whe¬ 
ther stops aro being taken to prosecute it. In any 
event until it has been reversed, the decision of the 
Court of appeal in Saigon nni9t bo accepted as stat¬ 
ing tho French law correctly. It may bo mentioned 
that no attempt has been made to show that tho 
decision of that Court is in any way erroneous. It 
follows that wo concur also in tho decision of tho h 
Subordinate Judge that tho payment made by de¬ 
fendant 1 to tho Oflicial Assignee at Saigon must 
bo deemed to operate os a payment in full dis¬ 
charge. Tho appoal fails and is dismissed with 
costs in favour of the contesting respondents. 

Memoranda of cross-objections regarding tho 
order for costs passed by tho Subordinate Judgo 
have been filed by respondents 1 and 2. Tho Sub¬ 
ordinate Judgo ordered defendants 1 and 4 to pay 
the plaintiffs the court fee on tho plaint and half 
the pleader’s fee and also directed tho defendants 


1. (1000) 23 Mad. 458 : 10 M. L. J. 39, Murugesa 
Chetti v. Annamalai Chctti. 

2. (’17) 4 A.I.R. 1917 Mad. 989 : 35 I. C. 918 : 40 
Mad. 581 : 31 M. L. J. 38G, Narayana Chettiar v. 
Veerappa Chettiar. 

3. (1923) 1 K. B. G73 : 92 LJ.K.B. GOO : 128 L.T. 
«09 : G7 S. J. 423 : 39 T. L. R. 179, Swiss Bank- 
Corporation v. Boomiscbo Industrial Bank. 


to bear their own cost9. It is admitted that if tho 
deposit had not been repaid, a suit for its recovery 
would lio in tho Subordinate Court, although tho 
decision would bo governed by French law. When 

4. (1938) 1938 A.C. 224 : 107 L.J.P.C. 5 : 54 
T.L.R. 5 : (1937) 4 All.E.R. 206, Mount Albert 
Borough Council v. Australasian Temperanco and 
General Mutual Life Assuranco Society Ltd. 
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the suit was instituted defendant 1 had not paid 
$1,10,525 to the Official Assignee of Saigon and 
therefore there was reason for the institution of 
tho suit. In these circumstances, we consider that 
the order with regard to costs passed by the Sub¬ 
ordinate Judge was a proper one. Tho memoranda 
of cross-objections will be dismissed with costs, one 
set. As no different considerations arise in the 
other three appeals, they must also be dismissed 
with costs and the memoranda of cross-objections 
whioh have beon filed there will likewise bo dismis¬ 
sed with costs (one set in each appeal). In App. 
No. 106 of 1939, the sons of Alagappa Chetty have 
been wrongly impleaded as parties because the claim 
against their father was given up in the lower 
Court. They will be given separate costs which wo 
fix at Its. 100. 

C.R.K./G.N, Order accordingly. 


A. I. R. (29) 1942 Madras 481 

Eunhi Raman J. 

Municipal Council, Nellore — 

Petitioner 


v. 

Mohamed Sabash Khan Saheb — 

Respondent. 

Civil Revn. Petn. No. 28G of 1941, Decided on 
30th January 1942, to revise order of Dist. Munsif, 
Nellore, D/- 31st August 1940. 

(a) Madras District Municipalities Act (5 of 
1920), Rules under, R. 7 — Auction by munici¬ 
pality for collecting dues from market—Highest 
bidder at auction contrary to agreement refus¬ 
ing to enter into formal contract prescribed by 
rules of municipality—Municipality cancelling 
auction and holding fresh one — R. 7 does not 
apply. 

Where in the case of an auction by the munici¬ 
pality for collecting the dues from a market, the 
highest bidder contrary to the agreement between 
the parties refuses to enter into the formal contract 
prescribed by the rules of the municipality and the 
municipality cancels tho auction and holds a fresh 
auction which it was ontitled to do under the agree¬ 
ment, the stage contemplated by R.7 cannot be said 
to have been reached and hence It. 7 can have no 
application at all. [P 4,31 q 2 ] 

Mad ras District Municipalities Act (5 of 
1920 as amended by Act 15 of 1933), S. 69(1) 
Proviso—Contract by municipality falling with- 

jn proviso — Signature of Commissioner is 
sufficient. 

The wording of S. 69 ( 1 ) Proviso indicates that 
in the case of municipalities falling within its scope 
it would be sufficient if tho contract is signed by the 
Commissioner. Additional signatures of two council¬ 
lors referred to in 8 . 69 ( 1 ) are not necessary. 

. T t p 481 C 2; P 482 C 1) 

K. Knshnaswatnx Iyengar — for Petitioner. 

K. Knppuswafni — for Respondent. 

ORDER. — The point for decision in this case 
relates to the construction of S. G9 (1), Madras Dis¬ 
trict Municipalities Act. The section is worded as 
follows : 

“Every contract made by, or on behalf of a coun¬ 
cil whereof the value or amount exceeds (one hun¬ 
dred rupees) 6 hall ho in writing and except in tho 
case of contracts made under the provisions of sub¬ 
section (3) of section G 8 shall be signed by two 
1942 M/61 A. 62 


municipal councillors: Provided that in the case of 
municipalities included in Sch. 9 or notified under 6 
sub-section ( 1 ) of section 120 , every such contract 
shall be signed by tho commissioner / 1 

The question 19 whether in tho case of munici¬ 
palities referred to in the proviso, contracts should 
be signed by two councillors as well as the Commis¬ 
sioner. The suit in the present case was filed by the 
Municipal Council of Nellore, the petitioner in this 
civil revision petition. It wa 9 for recovering Rs. 250 
as damages from the defendant-respondent on the 
ground that he was the highest bidder at an auction 
for collecting the dues from a market but had subse¬ 
quently refused to enter into the formal contract 
prescribed by the rules of the municipality. One of 
the conditions of tho agreement between the parties 
was that when a contingency similar to that in the 
present case arose, it was open to the municipality 
to cancel the auction already held and conduct a / 
fresh auction and that the defendant-respondent 
should be responsible for any consequent loss. Prior 
to the auction, tho defendunt-respondent has depo¬ 
sited, as required by the rules, a sum of Rs. 50. 
Owing to his failure or refusal subsequent to tho 
acceptance of his bid to enter into the formal con¬ 
tract prescribed by the rules, the municipality exer¬ 
cised its right of cancelling the original auction at 
which the respondent was the highest bidder and 
held a fresh auction. At the re-auction, the highest 
bid secured fell short of the defendant-respondent's 
original bid by Rs. 250. A suit was therefore filed 
against the respondent for recovering this sum of 
Rs. 250. The learned District Munsif who tried the 
suit has arrived at the conclusion that the plaintiff 
is not entitled to a decree, because the contract re¬ 
lied on by the plaintifi-petitioner did not conform 
to the provisions of S. 69, Madras District Munici- 9 
palities Act, read above and R.7 of the rules framed 
under the Madras District Municipalities Act of 
1920. According to this rule, the authority compe¬ 
tent to enter into a contract determined with refer¬ 
ence to the amount of the bid that has been accep¬ 
ted shall enter into a contract with the person whose 
hid has been accepted and settle the terms and con¬ 
ditions subject to which the lease is to be granted. 

The stage contemplated by this rule had not been 
reached in the present case, because the defendant 
had refused to enter into the contract. At the trial, 
he was in effect taking advantage of his own wrong 
in not complying with this rule by pleading that 
there was no contract in existence as contemplated 
by this rule. There is a fallacy in this contention, 
because the contract relied on by plaintiff was that 
which resulted from tho acceptance of the defen- h 
dant's bid and not the one which should follow that 
event. Therefore, tho rule has no application to the 
present case which has to be determined with refer¬ 
ence to tho terms of S. 69 (1) of the Act. Tho 
respondent’s learned advocato's argument is that 
according to S. 69 (1) it is necessary that every con¬ 
tract should ho signed by two Municipal Council¬ 
lors. In the present case, it is conceded that tho 
proviso to S. 69 ( 1 ) will apply to the Municipality 
nince it is included in Sell. 9. According to the pro¬ 
viso, contracts with such municipalities shall bo 
signed by tho Commissioner. The respondent's 
learned advocate argues that they must in addition! 
ho signed by two councillors as well. The petitioner’s 
learned advocate on the other hand argues that in 
the case of the municipalities described in tho pro¬ 
viso, there is no need for two municipal councillors 
to sign contracts. It would bo sufficient if they are 
signed by tho Commissioner instead of two coun- 
cillors referred to in sub-s. (1). This contention of 
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, the petitioner’s learned advocate is well founded, 
0 because the wording of the proviso indicates that in 
the case of municipalities falling within its scope, it 
would be sufficient if the contract is signed by the 
Commissioner. 

If this contention is accepted, then there is no 
difficulty, because the three documents, Exs.’Cl, 
D and El show that all the formalities prescribed 
by the statute have been complied with in respect of 
the contract on which the suit was based. Exhibit 
Cl is the Bid List signed by the respondent and the 
Commissioner of the petitioner Corporation, the res¬ 
pondent being declared to be the highest bidder. 
Exhibit D is the confirmation of the acceptance of 
the respondent’s bid by the municipality whioh is 
signed by the chairman of the municipality. Ex¬ 
hibit El is the communication to the respondent of 
the resolution passed by the municipality accepting 
{j his bid. These three documents, in my view, con¬ 
stitute the contract in the present case, and it is in 
conformity with the requirements of S. G9. The 
result is that the respondent became bound to follow 
up his bid at the auction which was accepted by 
the municipality by executing the prescribed lease 
deed in respect of which he was declared to be the 
successful bidder. Since he did not do this, he be¬ 
came liable, according to his contract with the 
municipality, to forfeit his deposit and also to bear 
the loss sustained by the municipality at the subse¬ 
quent re sale by auction. The trial Court has held 
that in assessing the damages the advance of Bs. 50 
paid by the respondent must bo taken into consi¬ 
deration and deducted from the amount claimed as 
damages. This view is not contested by the peti¬ 
tioner’s learned advocate. As found by the trial 
Court, the total loss sustained by the municipality 
c was Bs. 250. Deducting the advance of Its. 50 paid 
by the respondent the amount of damages for which 
he is liable is Bs. 200, for which there must be a 
decree in favour of the petitioner municipality with 
proportionate costs both here and at the trial. The 
claim with regard to the balance must be dismissed, 
but in the circumstances without costs. 

C.R.K./G.N. Order accordingly. 

A. I. R. (29) 1942 Madras 482 

Wadsworth J. 

V. P. Kesava Menon—Petitioner 

v. 

• C. Acliulhan Nair — Respondent. 

d Civil Reyn. Fetn. No. 734 of 1940, Decided on 
19tli Decemberl941, to revise decree of Sub-Judge, 
Ottapalam, in S. C. S. No. 239 of 1938. 

Madras Agriculturists Relief Act (4 of 1938), 
Ss. 9 and 8 — Family debt renewed in # various 
documents by diflerent coparceners *— Any 
member of family liable for that debt con get it 
scaled down on basis of original liability by 
which he was bound throughout all renewals — 
Liability of executant coparcener can be traced 
back to earlier documents. 

In the cnee of a family debt renewed in various 
documents by diflerent coparceners, any member of 
the family liable for that debt may get the debt 
scaled down on the basis of the original liability by 
which be was bound as a member of the family 
throughout all the various renewals actually exe¬ 
cuted by different coparceners. The liability of the 
coparcener who actually executes the note for a 
family debt can be traced back to earlier documents 


executed by other coparceners on behalf of the 
family : (>41) 28 A.I.R. 1941 Mad. 59 and (’41) 28 * 
A.I.R. 1941 Mad. 202, Bel. on; (’42) 29 A.I.R. 1942 
Mad. 456, Expl. [p 482 C 2) 

N. Gopala Menon and V . Karundkara Menon 

— for Petitioner. 

D. A . Krishna Variar — for Respondent. 

ORDER.—This civil revision petition arises out 
of a decree on a promissory note executed by defen¬ 
dant 1 as karnavan of a Malabar tarwad. The 
plaintiff sued defendant 1 as the karnavan of the 
tarwad and all the defendants as members of the 
tarwad liable as such for the family debt. The debt 
has a long history and it goes back to a series of 
transactions entered into by a previous karnavan on 
behalf of the tarwad. Defendant 1 has executed only 
the last two promissory notes, he not being the 
karnavan at the time of the earlier transactions. 
The lower Court has scaled down the debt with / 
reference to the original principal of Rs. 400 advanced 
in 1923 as against the junior members of the tarwad 
to the extent of their interest in the tarwad proper¬ 
ties. He has worked out the liability of defendant 1 
on a different basis, treating him as an individual 
who became liable for the debt for the first time 
when he signed the antecedent note Ex. B of 1933. 

The debt as against defendant 1 has been scaled 
down under S. 9 by reduction of the interest to 5 
per cent. 

No doubt this is a possible way of working out the 
consequences of the Act. But it i9 not the way which 
has commended itself to this High Court. In two 
cases (1940) 2 M.L.J. 651* and (1940) 2 M.L.J. 786^ 
a Bench, of which I was a member, has indicated 
that when there is a family debt renewed in various 
documents by different coparceners, any member of g 
the family liable for that debt may got tho debt 
scaled down on the basis of the original liability by 
which he was bound as a member of the family 
throughout all the various renewals actually exe- # 
cuted by different coparceners. In the many cases 
following these dcoisions, it has never been recog- 
nised that the liability of the coparcener who act¬ 
ually executes the note for a family debt is not to be 
traced back to earlier documents executed by other 
coparceners on behalf of the family. 

It has been suggested that in a recent decision 
A. S. No. 266 of 1939 5 where the Bench had to deal 
with the complications arising from the application 
of S. 14 of the Act to a Malabar tarwad, a diflerent 
principle has been adopted. It seems to mo that this 
is not the case. In that judgment the Bench came 
to the conclusion that for the purpose of S. 14 as 
npplied to a Malabar tarwad, the Court had to h 
divide up tho family liability into two lots, oue the 
liability of the agriculturist members and the other 
the liability of the non-agriculturist members and 
scale down the proportionate share of the debt duo 
from the agriculturist members and make the non- 
agriculturist members jointly liable for their pro¬ 
portionate share of the unreduced family debt. And 
in dealing with this subject, the Bench points out 
that S. 14 is not concerned with any debt other 
than a family debt and that the personal liability 
of the executant members is not to be apportioned 

1. ('41) 28 A. I. B. 1941 Mad. 59 : 196 I. C. 276 : 

(1940) 2 M.L.J. C51, Doraikannu Odayar v. \eera- 
sami F&dayachi. 

2. ('41) 28 A.I.R. 1941 Mad. 202 : (1940) 2 M.L.J. 

780, Periakaruppnn Cbcttiar v. Appnji Naidu. 

3. lUported in (’42) 29 A. I. B. 1942 Mad 456 : 

(1942) 1 M. L. J. 418, Nalanuuni v. Dakebayam 
Amnia. 
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in the manner laid down under S. 14. In dealing 
a with this subject, the judgment observes : 

“The operation of 8. 14 will not affect the per¬ 
sonal liability of the defendants who havo actually 
executed this note. They will be entitled to scale 
down tho decree so far as their personal liability is 
concerned, even as they would be entitled to 6cale 
down any other debt, not by rendering themselves 
liable for only a part of the debt but by being 
liable for the whole of tho debt subject to such 
reduction as they may bo entitled to if they are 
agriculturists." 

I can And nothing in this judgment to warrant 
the inference that when the personal liability of the 
executant members who are agriculturists is being 
scaled down as prescribed in this passage, thoso 
executant members would not be entitled to trace 
their liability back to earlier documents under which 
b they wero liable not as executants but as members 
of the debtor family. In the result, therefore, I 
allow the civil revision petition with costs and 
amend the decree of the lower Court so as to make 
defendant 1 personally liable only for the amounts 
for which the decree has been passed against the 
tarwad with proportionate costs. 

C.R.K./G.N. Petition allowed . 


A. I. R. (29) 1942 Madras 483 


Leacii C. J. and Byers J. 

Gali Rama Naidu and another — 

Appellants 


v. 


Muppala Gajigi Reddi and others — 

6 • Respondeyits. 

Second Appeals Nos. 910 and 1071 of 1940, De¬ 
cided on 11th February 1942, against decree of 
Dist. Court, Chittoor, in A. S. Nos. 151 and 172 of 
1939. 

(a) Provincial Insolvency Act (1920), Ss. 53 
and 54—Application by Official Receiver under 
Ss. 53 and 54 dismissed — Appeal — Appellate 
Court has no jurisdiction to annul order of 
adjudication passed against insolvent — Trial 
Court alone can deal with it unless it came 
before appellate Court. 

In an appeal by the Official Receiver against tho 
dismissal of his application under Ss. 53 and 54 it 
is not open to the District Judge in thoso proceed¬ 
ings to annul the order of adjudication passed 
d against the insolvent. The Judge having seisin of 
the insolvency proceedings is the trial Judge and he 
alone can deal with such a matter unless it came 
before the District Judge on appeal. [P 484 C 1] 

(b) Civil P. C. (1908), S. 100 — Finding as to 
nature of transaction is conclusive in second 
appeal. 

The findings of tho lower Court with regard to 
tho nature of tho transaction are conclusive in 
second appeal. (p 484 c ^ 

(c) Limitation Act (1908), S. 14—Application 
by Oilicial Receiver to set aside transfers by 
insolvent under Ss. 53 and 54, Provincial Insol¬ 
vency Act, dismissed — On appeal by Official 
Receiver District Judge directing that proper 
remedy was suit by creditors under S. 53, T. P. 
Act, for declaration of transfers as void — Suit 
by A, one of creditors under S. 53, T. P. Act— 
A claiming to deduct time spent in prosecution 
of appeal before District Judge—S. 14, Limita¬ 


tion Act, held did not apply—Suit under S. 53, 

T. P. Act, held could have been filed during e 
pendency of insolvency proceedings. 

In the insolvency proceeding the Official Receiver 
npplied for setting aside transfers by the insolvent 
under Ss. 53 and 54, Provincial Insolvency Act. The 
Court held that the transfers were bona fide and 
dismissed the application. On appeal, the District 
Judge directed that the proper remedy was a suit 
by the creditors under S. 53, T. P. Act, for declara¬ 
tion that the transfers were void. In the suit by A, 
one of tho creditors under S. 53, T. P. Act, the 
plaintiff claimed to deduct the time spent in the 
prosecution of the appeal before the District Judge: 

Held that 8. 14, Limitation Act, did not apply. 
Although the Official Receiver who had initiated 
the proceedings to set aside the transfers under 
Ss. 53 and 54, Provincial Insolvency Act, represen¬ 
ted tho creditors it could not be eaid that A was * 
prosecuting those proceedings. The cause of action 
in tho suit by A fell within the provisions of another 
Act, the Transfer of Property Act. [P 484 C 2) 

Moreover, the suit which was filed by A as the 
result of tho order of the District Judge could have 
been filed by him during the pendency of the insol¬ 
vency proceedings: (*41) 28 A. I. R. 1941 Mad. 903 
(F. B.), Iiel. on. [P 484 C 2] 

(d) Limitation Act (1908), S. 14—Insolvency 
proceedings whether outside S. 14 [Quaere). 

Whether proceedings in insolvency are completely 
outside the scope of S. 14. ’ (P 484 C 2] 

A. C. Satnpath Iyengar, A. Bhujanga Rao and 
D. R. Krishna Rao — for Appellants. 

P. V. Rajamannar and K. Subha Rao — 

for Respondents. * 

. LEACH C. J.—These two second appeals have 
been referred to a Bench for decision as a question 
of limitation arises and there is no direct authority 
on the point. An examination of the record dis¬ 
closes an unfortunate state of affairs. Respondents 2 
and 3 are the sons of one Muneappa Naidu, who 
died in the month of February 1931. The father 
and the sons were joint. On 29th January 1931, a 
fortnight before tho death of Muneappa, he and his 
sons disposed of the whole of the family property. 

By a registered conveyance they transferred to the 
appellant in S. A. No. 910 of 1940 part of the 
family estate and the rest of it to tho appellant in 
S. A. No. 1071 of 1940. The consideration for the 
transfer first mentioned was said to be Rs. 2000 and 
for the second Rs. 1000. « 

On 5tli December 1931, respondents 2 and 3 were ^ 
adjudicated insolvents by tho Subordinate Judge of 
Chittoor, on a petition filed by respondent 1 and 
two other creditors. The transfers to the appellants ’ 
were made the basis of the order of adjudication. 

The order of adjudication was passed without oppo¬ 
sition. Respondent 2, in fact, agreed to the adjudi¬ 
cation. At that time respondent 3 was a minor and 
therefore tho order of adjudication, so far as he was 
concerned, was invalid. On 21st April 1934 the 
Subordinate Judge annulled his adjudication. 

On 22nd August 1933, the Official Receiver filed 
an application under Ss. 53 and 54, Provincial 
Insolvency Act, in which he asked for an order 
Betting aside the conveyance to the appellant in 
S. A. No. 910 of 1940 and a similar application in 
respect of tho conveyance to the appellant in S. A. 

No. 1071 of 1940. By an order dated 3 rd March 
1936, the Subordinate Judge held that the transac¬ 
tions had been entered into bona fide and that con- 
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a sideration had passed. Consequently, he dismissed 
the petitions. The Official Receiver appealed to the 
District Judge of Chittoor, who took an unusual 
course. Instead of hearing the appeal on the merits, 
he decided to annul the adjudication of respon¬ 
dent 2 on the ground that he had not applied for 
his discharge within the time allowed by the order 
of adjudication and indicated that the creditors 
should institute a suit for the setting aside of the 
conveyances under S. 53, T. P. Act. The District 
Judge’s reason for adopting this course was that, if 
the appeal was allowed, it would mean that the cre¬ 
ditors would only get a third interest in the proper¬ 
ties conveyed to the present appellants. The father’s 
estate was not being administered in insolvency, 
and the adjudication of the younger son had been 
set aside. The appeals before the District Judge 
were concerned merely with the validity of the 
b orders passed by the Subordinate Judge on the 
applications made by the Official’Receiver under 
Ss. 53 and 54, Provincial Insolvency Act, and there¬ 
fore it was pot open to the District Judge in those 
proceedings to annul the order of adjudication pas-, 
eed against respondent 2. The Judge having seisin 
of the insolvency proceedings was the Subordinate 
Judge of Chittoor and he alone could deal with such 
a matter, unless it came before the District Judge 
on appeal. The District Judge directed that the 
Official Receiver should drop all proceedings relat¬ 
ing to the estate of respondent 2 and having indica¬ 
ted that the proper course for the creditors to adopt 
was to file a suit for a declaration that the aliena¬ 
tions made on 29th January 1931 were void under 
S. 53, T. P. Act, he added : 

“As at present advised, I am of opinion that the 
time taken up in prosecuting the remedy in the In- 
c solvency Court may be deducted when calculating 
the period of limitation for filing such a suit." 

The article of the Limitation Act which applies 
is Art. 120 and the period is six years. The District 
Judge's order was passed on 14th December 1936, 
and if a suit under S. 53, T. P. Act, had been filed 
by respondent 1 immediately it would have been in 
time; but he did not tako action until 4th May 
1937, when ho instituted the present suit in the 
District Munsif’s Court for a declaration that the 
conveyances were void as against the creditors under 
that section. Subsequently, the suit was transferred 
to the Court of the Subordinate Judge, who tried it. 

The present appellants contended that the suit was 
barred by the law of limitation, having been filed 
more than six years after the dato of the convey- 
* ances. The Subordinate Judge overruled this objec- 
d tion and held that partial consideration had passed, 
but that the transactions were not entered into bona 
fide. On this footing he decreed the suit. The 
• present appellants appealed to the District Judge 
who agreed with the Subordinate Judge on the 
question of limitation and that the transfers were 
not entered into bona fide; but he disagreed with 
him on the question whether consideration had pas¬ 
sed. In the opinion of the District Judge no consi¬ 
deration at all had passed. Respondent 1 had filed a 
cross appeal in which he objected to the finding of 
the Subordinate Judge that partial consideration 
had passed. Tho result was that the appellants' ap¬ 
peal was dismissed apd that of respondent 1 was 
allowed. The appeals now before tho Court aro from 
the decrees passed by the District Judge on this occa¬ 
sion. Tho findings of tho District Judgo with regard 
to tho naturo of the transaction are conclusive and 
the Court is merely concerned with the question 
whether the suit was filed within time. The District 
Judge considered that S. 14, Limitation Act, ap. 
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plied and that the suit was in time. In my judgment! . 
it is manifest that S. 14, Limitation Act, does not! 6 
apply here. Sub-section (1) of that section says : 

“In computing the period of limitation prescribed 
for any suit, the time during which the plaintiff has 
been prosecuting with due diligence another civil 
proceeding, whether in a Court of first instance or 
in a Court of Appeal, against the defendant, shall 
be excluded, where the proceeding is founded upon 
the same cause of action and is prosecuted in good 
faith in a Court which, from defect of jurisdiction, 
or other cause of a like nature, is unable to enter¬ 
tain it." 

Now, in the first place, the plaintiff in the present 
suit was not the petitioner in tho proceedings in the 
Insolvency Court. The petitioner there was theOffi- 
cial Receiver, and although the Official Receiver re¬ 
presents the creditors it cannot be said that the 
present plaintiff was prosecuting those proceedings.! / 
The person who was prosecuting the proceedings 
was the Official Receiver, who was asking that the 
transfers be set aside under the provisions of Ss. 53 
and 54, Insolvency Act, which refer to transactions 
which are void as against tho Official Receiver. 
Here the cause of action falls within the provisions 
of another Act, the Transfer of Property Act. More¬ 
over the suit which was filed by respondent 1 as the 
result of the order of the District Judge of 14th De¬ 
cember 1936 could have been filed by him during 
the pendency of the insolvency proceedings : see 
(1941) 2 M. L. J. 634.1 

Mr. Sampath Ayyangar has contended that S. 14 
can have no application to any insolvency matter 
and has referred us to tho decision of this Court in 
44 M.L.J. 303.2 It is not necessary to decido whe¬ 
ther proceedings in insolvency are completely out- g 
side the scope of S. 14, because in any event the ( y 
section cannot be callod in aid by respondent 1 in 
respect of the present suit, which means that it was 
filed out of time. Therefore both tho appeals will bo 
allowed and the suit will bo dismissed with costs 
throughout (one sot). It is certainly regrettable that 
tho creditors are not able to get tho benefit of any 
of the property unlawfully conveyed to the appel¬ 
lants on 29th January 1931. Had it not been for 
tho unfortunate opinion expressed by tho District 
Judgo with regard to the applicability of S. 14, 
Limitation Act, when he was dealing with the ap¬ 
peals arising out of the petitions filed by the Official 
Receiver tho position might have been very different. 

BYERS J. — I agree. 

C.R.K./G.N. Appeals allowed. 

1. (’41) 28 A. I. R. 1041 Mad. 903 : 197 I. C. 599 : h 
I.L.R. (1942) Mad. 1 : (1941) 2 M.L.J. G84 (F.B.), 
Chidambaram Chcttinr v. Sellakumnra Goundan. 

2. (’23) 10 A.I.R. 1923 Mad. 462 : 72 I.C. 488 : 44 
M.L.J. 303, Ayyaparaju v. Venkatnkrishnaj-ya. 

C. P. C. — 

(b) (’40) Chitaloy, Ss. 100 and 101 N. 52 Pt. 4. 

C41) Mulla, Page 306 Pt. (a). 

Limitation Act — 

(c) (’42) Chitalcy, S. 14 N. 11: see Pts. 0 and 10 
and Note 18. 

(•38) Rustomji, Pago 288 Pt. 7; Pago 239 Note 

“Cause of action.identical’’ and Pago 

255 Noto "Good faith and diligonco.” 
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Mockett and Kunhi Raman JJ. 
Muhammad Mahamood Hussain Faroki 
alias Chan Basha — Appellant 

v. 

Syed Abdul Huq alias Sabju Saheb, 
Minor by Guardian, Syed Miah 
Saheb — Respondent. 

Appeal No. 3C9 of 1938, Decided on 30th Janu¬ 
ary 1942, in forma pauperis against decree of Sub- 
Judge, Nellore, in 0. S. No. 12 of 1936. 

(a) Mahomedan law — Religious office — 
Woman can hold office unless duties are such 
as cannot be performed by her or deputy — 

l This bar arises from special custom or usage 
and not by Mahomedan law — Onus to prove 
exclusion of woman is upon those pleading it— 
Woman held not disqualified from holding 
khatibaship. 

There is no general rule of Mohamedan law pro¬ 
hibiting a woman from holding a religious office. 
A woman can hold a religious office unless there 
are duties of a religious nature attached to the 
office which she cannot perform in person or by 
deputy. Such a prohibition arises, if at all, from 
local custom or usage and not by an injunction of 
Mahomedan religion or law. Consequently, under 
the Mahomedan law unless it can bo shown by cus¬ 
tom or U3ago that a special religious office depend¬ 
ing upon the personality of an individual which 
cannot be deputised cannot be held by a woman 
c there is no other prohibition upon her. The burden 
of establishing that a woman is precluded from 
holding a particular office is on those who plead the 
exclusion : 34 Cal. 118 (P.C.) and (’19) 6 A.I.R. 
1919 Mad. 202, Bel. on ; 3 Mad. 95, Ref. 

[P 486 C 1] 

[Woman in Nellore District held not disqualified 
from holding the office of Khatiba.) [P 486Cl] 

(b) Succession — Hereditary office — There 
is no room for disposing of its rights and duties 
by assignment and settlement. 

If an office is governed by the hereditary prin- 
ciplo in the matter of succession it follows that 
there is no room left for disposing of the rights and 
duties of that office by assignments and settle¬ 
ments. The property or an office which descends 
hereditarily cannot at any time be diverted accord¬ 
ed ing to the whim of any particular holder : (*35) 22 
A.I.R. 1935 Mad. 1040, Iiel. on. [P 480 C 2] 

(c) Custom — Proof—Urxcontested cases arc 
very good proof of alleged custom. 

IJneontested cases in which a custom was alleged 
to exist are very good proof of any alleged custom, 
for the greater the strength of the custom the less 
probability is there of anybody attempting to con¬ 
trovert it : (’26) 13 A.I.R. 1926 Lah. 210, Bel. on. 

• [P 487 C 1] 

Ch. Baghara Bao and K . Subramanxayi _ 

for Appellant. 

K. Bhashham Ayyangar and S. P. Bajabathar 

— for Respondent. 

MOCKETT J. — The plaintiff is tho appellant. 
He sues for a declaration that he is entitled to suc¬ 
ceed to the offico and profits of the position of 
Khatib in Jumnm Mosjid Nellore Mosque. As I am 
generally in agreement with a great deal of the 
judgment of the lower Court, il will Lc possible to 


deal with this appeal briefly. Exhibit A is a cer- c 
tified extract from the inain register of "Nellore 
Village" and is dated 19th December 1860. Tho 
inam was registered as beiDg for performing tho 
services of reading prayers in the Juinma Mosque 
and it is stated that the services had been perform¬ 
ed. In column 10 it is shown that the tenure is 
“hereditary" and "to be so long as the service is 
performed." It was granted by the Nabob in 1799 
and the original grantee was Abdul Huq. There is 
printed in the record the pedigree of the line of 
Khatibs which was filed by defendant 10 who is 
the respondent in this appeal. All the persons who 
are of importance are shown. The position at the 
time of the suit was that Khader Muhi-ud-din the 
Khatib had died in 1931 and he had been "succeed¬ 
ed by his elder sister Sakina Bi. At that time apart 
from Sakina Bi there was alive the plaintiff tho son 
of a deceased sister of Khader Muhi-ud-din. Another / 
sister Bimajan i9 alive with her children, three 
sons, of whom defendant 10 in this suit Abdul Huq 
is tho youngest. The plaintiff Chan Basha challenges 
the right of Sakina Bi to succeed her brother 
Khatjpr Muhi-ud-din stating that the Kbatibship 
should go to him by descent. 

Before the written statement was filed Sakina Bi 
died. But Abdul Huq defendant 10 pleads that 
Sakina Bi rightly inherited and that he is entitled 
to be the Khatib having been nominated by Sakina 
Bi to that position. At tho time of argument it was 
generally accepted that the office of Khatib is ac¬ 
curately described in para. 4 of defendant lOth’s 
written statement namely that "it is an office held 
by a person who is to lead the congregations and 
preach in the Jumma Mosque on every Friday and 
on Ramzan and Bakr-id days." The particular form 9 
of worship is known as the Jumma Namaz. In the 
lower Court there were two main controversies. (1) 

It was contended by the plaintiff that Sakina Bi by 
reason of her sex was disqualified from holding tho 
sacred office of Khatib. (2) That assuming her to be 
qualified, the custom in the family showed that the 
succession to the office was governed by lineal male 
primogeniture and that therefore the plaintiff was 
entitled to succeed. Defendant 10 contended that 
Sakina Bi as a woman was not disqualified from 
holding tho office and that the office descended by 
custom according to lineal primogeniture whether 
male or female. In other words, as the eldest des¬ 
cendant she was entitled to succeed after tho death 
of her brother. Defendant 10 also contended, as ho 
was bound to do, that the Khatib for the time be¬ 
ing was entitled to nominate his or her successor 
and that he rightly held the office under such 
nomination. 

The question whether Mahomedan women are 
disqualified from holding snered offices has been the 
subject of decision in several cases. In 34 Cal. 1 IB, 1 
the Judicial Committee dealt with the |>osition 
whether (1) a woman can succeed to a mutwalliship 
which involved the performance of religious duties. 

At p. 126 Sir Arthur Wilson discussing tho proceed¬ 
ings in the lower Court made the following observa¬ 
tions : 

"Those learned Judges agreed with Chitty J. in 
thinking that there is no legal prohibition against 
a woman holding a mutwalliship, when the trust b> 
its nature, involves no spiritual duties such as a 
woman could not properly discharge in person or by 

1. C07) 34 Cal. 118 : 11 C. W. N. 297 : 5 C. L. J. 

134 : 4 L. B. R. 66 : 34 I. A. 46 ( V . C.), Shaboo 
Banco v. Aga Mobamed Jafar Bindaneem. 
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a deputy. And it appears to their Lordships that 
there is ample authority for that proposition. 0 

In 41 Mad. 1033- Abdur Rahim and Seshagiri 
Ayyar JJ. held that, as decided by the Privy 
Council, there is no general rule of Mahomedan 
law prohibiting a woman from holding a religious 
office and that such a religious office can be held 
by a woman under the Mahomedan law unless 
there are duties of a religious nature attached to 
the office which she cannot perform in person or by 
deputy. The learned Judges emphasise that such a 
prohibition arises, if at all, from local custom or 
usage and not by an injunction of Mahomedan 
religion or law. They held that the burden of esta¬ 
blishing that a woman is precluded from holding a 
particular office was on those who plead the exclu¬ 
sion. Abdur Rahim J. seems to have considered 
x that the decision in 3 Mad. 95 2 3 did not go beyond 
0 the facts in that particular case and that on the 
evidence the Court must be taken to have held that 
the woman concerned could not hold the office of 
Mujavar. The question whether the office could be 
performed by a deputy was not discussed. It seems 
to me that the decisions of this Court in 41 •lad. 
1033- and of the Judicial Committee in 34 Cal. 118* 
are comprehensive. It is difficult to think of any 
religious office which a woman cannot hold if she 
is permitted to hold it by a deputy. Neither of the 
learned counsel was able to give an example of any 
religious office which could not be performed through 
the medium of a deputy. As a matter of conveni¬ 
ence, there is nothing to be said against the notion 
once it is accepted that a religious office descends, 
because it is obvious that the possibility that the 
deputy specially nominated by a woman may satis- 
C factorily perform the office is at least equal to the 
possibility that the person to whom the office 
descends may be equally qualified. It will therefore 
appear to be the law that unless it can be shown by 
Custom or usage that a special office depending upon 
the personality of an individual which cannot bo 
deputised cannot bo held by a woman there is no 
other prohibition upon her. So far as this Court is 
concerned the matter is concluded by authority. 

There is no evidence on the record from which 
one can say that this woman was specially disquali¬ 
fied for this particular office. In fact thero was 
evidence that in this district (Nellore) a khatibship 
was held by a woman: Exs. 18 and 19. I therefore 
agree with the learned trial Judgo that by reason 
of her sex Sakina Bi was not disqualified. But 
that does not decido the appeal. It has been pleaded 
# in para. 5 of the plaint in this caso that according 
to the custom of this institution the office devolved 
upon the nearest and eldest male relation of the 
deceased holder. By his written statement, defen¬ 
dant 10 nllegc3 in para. 5 that "succession in cases 
of this sort is regulated by the rules relating to 
succession by lineal primogeniture." Both sides aro 
therefore agreed that on the death of an olhco 
bolder his successor takes by descent. But the 
plaintiff alleges that it must be by nmlo descent 
and that that was the custom. 1 am satisfied on 
the evidence and the probabilities that the plaintiff 
is entitled to succeed. An examination of tho 
pedigree shows that in spite of opportunities for the 
custom or rulo relied on by the defence to operate, 
the descent bos always been to tho male liue. Tho 

2. ( , 19) 6 A. I. H. 1019 Mad. 202 : 51 I. C. 489 : 

41 Mad. 1033, Munnavaru Beg a in v. Mir Maha- 
palli. 

3. (’811 3 Mad. 95, Mujavar Ibrahim Bibi v. Muja¬ 

var Hussain Sheriff. 


original donee Abdul Huq was succeeded by his son 
Striaiman Sahib. Sulaiman Sahib was succeeded by 
Abdul Huq his eldest son. This Abdul Huq had two 
daughters, a daughter by name Vazeda Bi and 
another. But on his death, his younger brother 
Yasin Sahib succeeded and on the death of Yasin 
Sahib his son Abdul Huq alias Baba Mia succeeded. 
Fatima Bi, this Abdul Huq*s sister, appears to have 
quarrelled with her brother. The result was a suit 
evidenced by Ex. B, brought by Abdul Huq against 
his sister Fatima Bi and others in which the claim 
put forward by Fatima Bi that she was entitled to 
perform the khabit service jointly with the plaintiff 
and to enjoy the profits jointly with him, was 
negatived. There was no claim.it must be observed, 
that she was entitled to succeed to the office. But 
still more significant is the fact that at the time of 
the death of Abdul Huq, Sakina Bi, through whom 
the present defendant 10 claims, was alive. She did / 
not succeed to the office but her younger brother 
Khader Muhi-ud-din. Khader Muhi-ud-din had the 
misfortune to be a leper and for many years tho 
office of Khatib had been performed by his deputy. 

Ho died in 1931. There is a dispute as to tho exact 
date because tho genuineness of Ex. 4, tho nomina¬ 
tion deed, has been attacked in this case. According 
to defendant 10 he sent his petition marked Ex. 7 
(a) to the Collector of Nellore with a view no doubt 
to evidencing that he had nominated his sister 
Sakina Bi to the office of Khatib. The office was to 
be performed by a proxy during the minority of 
defendant 10 described as Sakina Bi's foster-son, 
who was to hold tho office when he became a major. 
Within a few hours of Ex. 7 (a) Khader Muhi-ud- 
din died. I do not consider it necessary in this caso 
to decide whether Ex. 7 (a) was a genuine document ,, 
or not. This was a hereditary office by reason of a 
grant, Ex. A, by which the tenure was stated to be 
hereditary. I agree with Curgenven and K. S. 
Mcnon JJ. in 69 M. L. J. 722 4 at p. 725 that : 

“ If the hereditary principle is to be observed, 
it follows that there is no room left for disposing of 
thoso rights and duties by assignments and settle¬ 
ments. 0 

It is clear to me on tho evidence that shortly 
before tho death of Khader Muhi-ud-din thero was 
tho greatest activity in his branch of the family 
directed towards keeping this Khatibship away from 
tho plaintiff. Had Sakina Bi been entitled under 
tho custom to succeed, sho would have done so 
before Khader Muhi-ud-din. Any nomination by 
him, had she thought fit to staud aside, was wholly 
unnecessary. 1 do not think that it ever occurred , 
to any one until this suit that this office did not go 1 
by succession to tho lineal male descendants. The 
consciousness of that fact led to tho execution of 
Kx. 7 (a) and Ex. 4, elaborate devices, in my view, 
in order to defeat the plaintiff. It has not been 
possible for learned counsel for the respondent to 
support tho so-called nomination by any substantial 
argument. In the absence of cloar authority, I 
cannot accept the proposition that property or 
an office wliiclf descends hereditarily can at auy 
time be diverted according to tho whim of any 
particular holder. Defendant 10 is constrained to 
support his right by nomination because Sakina 
Bi being dead, it must follow that according to 
dofondunt 10’s own case apart from nomination, 
Binmjau would succeed. But sho has not been 
brought on the record. I am quite satisfied on tho 
evidence that tho plaintiff's caso that thero was a 

4 . 035) 22 A.I.R. 1935 Mad. 1040 : 159 I. C. G94 : 

69 M. L. J. 722, Hakim Khan v. Sahibjan Sahib# 
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custom in this family by which this office descended 
lineally to the eldest male descendant has been 
amply established. With respect to the learned 
trial Judge, I am unable to agree with him as stated 
in para. 14 of his judgment that from the fact that 
there was no contest by the daughter of the earlier 
Abdul Huq, it must be assumed that it was probable 
that she did not insist on her rights. I respectfully 
agree with Le Rossignol J. in 7 Lab. 124 6 at p. 127 

that : “.it must be obvious that uncontested 

cases are very good proof of any alleged custom, for 
the greater the strength of the custom the less 
probability is there of anybody attempting to con- 
trovert it.** 

I am unable to understand how the fact that the 
operation of a custom has not been resisted can be 
used as an argument that such a custom did not 
exist. It is to bo observed that the learned Judge 
b based his decision on the finding that the special 
rule of succession set up by either side was not made 
out and that therefore the general rule of succession 
under the Mahomedan law prevails. It is not clear to 
what rule of Mahomedan law the learned Judge refers. 
If descent to this office is to be judged by the rules 
of succession of Mahomedan law, the office would 
be divided among several persons, which is neither 
side’s case. It is however clear in this case from 
Ex. A that the office was hereditary and it is rea¬ 
sonable to suppose that by custom the office would 
go to an individual as a matter of convenience. The 
custom in this family was that the office was to be 
•held by the lineal male descendant or nearest and 
eldest male member of the family. That such a 
custom is reasonable can hardly be doubted. The 
women of this family observe gosha and no ono 
suggested that a woman could have herself per- 
c formed the duties of Khatib. I am satisfied that 
there is ample material on the record from which 
it is clear that tbo plaintiff should by custom have 
succeeded on the death of Khader Muhi*ud-din. In 
this view of the position, this appeal should bo 
allowed with costs, here and below. Tho court-fee 
will bo paid by plaintiff out of tho income of the 
Khatibship. 

KUNHI RAMAN J. — I agree. 

C.R.K./G.N. Appeal allowed . 

5. (’26) 13 A. I. R. 1020 Lab. 210 : 05 I. C. 337 : 

7 Lab. 124 : 27 P. L. R. 154, Sham Das v. Mt. 

Moolo Bai. 
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Wadsworth and Patanjali Sastri JJ. 

Sri Rajah Ravu Sri Krishnayya Rao 
alias Sri Rajah Ravu Venkata Ku¬ 
mara Mahipati Krishna Surya Rao 
Bahadur Garu and another — 

Appellants 

v. 

Rajah Sahel> Meharban-I-Dostan Sri 
Rajah Ravu Venkata Kumara Mahi¬ 
pati Surya Rao Bahadur Garu, 
Maharajah of Pittapuram — 

Respondent. 

Appeals Nos. 240 and 252 of 1037 and 330, 364 
and 365 of 1038, Decided on 11th December 1041, 
against preliminary decrco of Sub-Judge, Coconada, 
D/- 4th March 1037. 


(a) Madras Estates Land Act (1 of 1908), 6 
Ss. 3 (5) and 67 and S. 3, Rules under, R. 2 — 
Object. 

Tho object underlying Ss. 3 (5) and 67 and R. 2 
framed under S. 3 is to provide machinery for tho 
smooth management of an estate pending settlement 
of disputes relating thereto by a competent civil 
Court so as on the ono hand to enable the rents 
falling due during tho pendency of the disputes to 
be duly collected without being allowed to get time- 
barred and, on tho other, to enable the tenants to 
obtain a valid discharge on payment of the rent, 
whichever party may ultimately succeed in estab¬ 
lishing hi3 claim in the civil Courts. [P 490 C 2] 


(b) Madras Estates Land Act (1 of 1908), 
Ss. 3 (5) and 67 and S. 3, Rules under, R. 2 — 
Collection of rents and profits of estate by per¬ 
son recognized as landholder by Collectorunder 
Act — Suit by true owner for account and pay¬ 
ment of rents and profits against landholder — 
Collection by landholder is not wrongful—Art. 
109, Limitation Act, does not apply — Suit is 
governed by Art. 120, Limitation Act—Right to 
sue accrues each time rents and profits are 
received by landholder. 


/ 


Tho person who is “recognized” by the Collector 
as “landholder” for all or any of the purposes of 
the Act becomes thereby clothed with full authority 
to do all acts required to be done for such purpose 
or purposes, and such act3 are binding upon which¬ 
ever party is ultimately held by a civil Court to be 
entitled to the possession of the estate. And if it is 
found that the person so recognized is not entitled 
to |>ossession, he will be liable to deliver possession - 
of the estate and pay over the rents and other sums J 
received by him, subject to all just allowances, to 
the person who is declared by the civil Court to bo 
so entitled. He will be liable to account for tho rents 
and profits received as if ho were a trustee although 
there can be no question of trust or strict fiduciary 
relationship between parties who claim the estate 
adversely one to tho other. The position of tho per¬ 
son recognized by the Collector as landholder for tbo 
purposes of the Act is essentially different from tho 
case of a person who takes possession under colour 
of a decree of Court which is afterwards reversed; 
for, the latter cannot be regarded as authorized to 
collect the rents on behalf of the rightful claimant 
as he cannot give a valid discharge, and the receipt 
of tho profits by him, however bona fido and 
excusable, cannot be regarded as other than wrong¬ 
ful. The receipt of profits and rents by tho person h 
recognized as landholder by tho Collector, therefore, 
cannot bo regarded os wrongful and hence Art. 109, 
Limitation Act, has no application to a suit by the 
true owner for an account and payment of rents and 
profits against the person recognized as landholder 
by the Collector. Such suit is governed by Art. 120, 
Limitation Act : (’39) 2G A. I. R. 1939 P. C. 176, 
Expl. [P 490 C 2] 

Since S. 67, Madras Estates Land Act, does not 
affect any remedy which tho true owner may have 
against the landholder recognized by tho Collector, 
the true owner can sue the defendant for an account 
of the profits received from the estate whenever 
such profits are received, the Collector's order not¬ 
withstanding. A right to suo accrues to the plaintiff 
each time the defendant receives the rents and pro¬ 
fits as landholder, and, therefore, the plaintiff’s 
claim to recover the profits received more than six 
years before tho suit must be treated as barred by 
time. The bar will apply both to receipts and to the 
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claims for expenses : 11 All. 47 (P. C.), Disting. 

[P 491 C 1] 

If the person recognized as landholder enters 
upon management of the estate under an arrange¬ 
ment that he should collect the rents of the estate 
and render an account of such collections to the rival 
claimant if the latter was declared to be true owner 
of the estate in the pending litigation, the right to 
sue for profits, no doubt, will accrue to the true owner 
on the conclusion of the pending litigation : (’36) 23 
A. I. R. 1936 Mad. 170, Approved. [P 492 C 1] 

But when there is no such agreement the right 
to sue accrues each time the recognized landholder 
under the Act receives rents and profits : ('41) 28 
A. I. R. 1941 Nag. 181, Ref . [P 492 C 1] 

(c) Limitation Act (1908), S. 3—Limitation- 
Exemption from — Court cannot invent new 
ground not recognized by statute — Rights of 

parties subjected to adjudication by Court _ 

Limitation for other suits based on those rights 
cannot necessarily be computed from date of 
their final determination. 

The Courts have no power, on considerations of 
hardship or equity, to invent new grounds of 
exemption from the bar of limitation, not recog¬ 
nized by the statute : 35 All. 227 (P. C.) f (’35) 22 
A. I. R. 1935 P. C. 85, (’20) 7 A. I. R. 1920 Mad. 1 
(F. 13.) and (’33) 20 A. I. R. 1933 Mad. 418 (F. B.), 
Rel. on. [P 491 C 2] 

Where the rights of parties have been subjected 
to adjudication by a competent civil Court, it can¬ 
not be said that limitation for other suits based on 
such rights should necessarily be computed from 
the date of their final determination : 11 All. 47 
(P. C.) and 12 M. I. A. 244 (P. C.), Expl. 

(P 491 C 2] 

(d) Madras Estates Land Act (1 ol 1908), 
Ss. 3 (5) and 67 — When Court can grant inte¬ 
rest independently of Interest Act—Suit by true 
owner for account and payment of rents and 
profits against person recognized as landholder 
under Madras Act — Plaintiff’s claim held 
attracted Court’s equitable jurisdiction to award 
interest. 

The proviso to S. 1, Interest Act, authorizes the 
Court to award interest independently of the provi¬ 
sions of the Interest Act, in cases in which the 
Court of equity exercises jurisdiction to allow inte¬ 
rest. In order to invoke the rule of equity, it is 
necessary in the first instance to establish the exist¬ 
ence of a stato of circumstances which attracts the 
equitable jurisdiction, ns, for example, the non¬ 
performance of a contract of which equity can give 
a specific performance: (’38) 25 A.I.It. 1939 P.C. 67 
and (’29) 16 A.I.R. 1929 P.C. 185, Itel. on ; (’30) 17 
A.I.R. 1930 Mad. 727, Ref. [P 492 C 2] 

Having regard to the provisions of Ss. 94 and 95, 
Trusts Act, the person recognized as landholder by 
the Collector for the purposes of the Madras Estates 
Land Act is under a liability to account for the 
profits received by him as if he were a trustee for 
tho true owner. Hence, in a suit by the true owner 
ior . rents and profits against the landholder the 
plaintiff’s claim attracts the equitable jurisdiction of 
tho Court to award interest. (P 492 C 2; P 493 C 


Where in a claim for mesne profits the Court 
in its discretion allows certain per cent, allowance 
for collection expenses the appellate Court will not 
interfere with the lower Court’s discretion unless it 
is shown to have been exercised arbitrarily or un¬ 
reasonably. (Discretion in allowing 10 per cent, 
allowance for collection expenses held properlyexer- 
cised -) [P 493 C 1] 

(f) Mesne profits — Zamindari estate — Ex¬ 
penses of rent suits must be regarded as ex¬ 
penses of management — Deduction of certain 
percentage allowed for expenses of management 
— Further deduction for expenses of rent suits 
under head “law charges” cannot be allowed — 
Expenses incurred in litigation occasioned by 
special circumstances ought to be allowed sepa¬ 
rately — Expenses incurred in survey and pre¬ 
paration of record of rights also must be allowed 
separately. 

Suits and other proceedings for recovery of rent 
are a normal feature of zamindari administration 
and it will not be unreasonable to regard the ex¬ 
penses relating to them a3 expenses of management 
of tho estate. When a deduction on a percentage 
basis has been allowed for such expenses a further 
deduction on account of rent suits under the head 
"law charges” cannot be allowed. But litigations 
occasioned by some special circumstances such as a 
suit for damages for loss caused by Hoods occasioned 
by a railway embankment or a suit for fixation of 
proper rent in respect of a tenancy stand on a diffe- • 
rent footing and the expenses relating to them can¬ 
not be regarded as expenses ordinarily incidental to 
the management of a zamindari. When such litiga¬ 
tions were instituted on justifiable grounds and 
proved beneficial to the estate credit must be allow¬ 
ed for tho expenses incurred in respect of them so 
far as the claim is not barred by limitation. Ac¬ 
count also must be taken of tho amount recovered 
as damages. Survey and preparation of record of 
rights cannot be regarded as acts ordinarily done in 
the course of tho management of a zamindari. They 
are special operations carried out once and for all 
and result in great benefit to the estate. The ex¬ 
penses relating to them are in the nature of the 
capital expenditure incurred for the benefit of tho 
estate and credit must bo allowed for such expenses, 
so far as the claim is not barred by limitation. 

[P 493 C 2; P 494 C 1] 

(g) Practice — Appeal—Suits for accounts — 
Appeals from preliminary and final decrees by 
plaintiff and defendant heard together — Point 
raised in any appeal may be dealt with as arising 
in either of appeals. 

Where the appeals by the plaintiff and tho defen¬ 
dant from the preliminary and final decrees in a 
suit for accounts have been heard together any point 
raised may be dealt with as nrising in one or other 
of the appeals as may seem appropriate. 

(P 491 C 1] 

T. R . Venkatarama Sastri and N. A. Krishna 
Ayyar — for Appellants. 

Advocate General, K. Rajah Ayyar , Ch. Raghava 


Rao , K. Subramaniam and D. Narasaraju — 

for Respondent. 


1 ] 


(e) Mesne profits — Court in its discretion 
allowing certain per cent, allowance for collec¬ 
tion expenses — Appellate Court will not inter¬ 
fere with discretion unless it is arbitrary and 
unreasonable — Discretion in allowing 10 per 
Ccn t. held properly exercised. 


PATANJALI SASTRI J —These are connected 
appeals arising out of a suit brought by two plaintiffs 
against tbo Maharajah of Pithapuram (hereinafter 
referred to as tho defendant) for an account and 
payment of the rents and profits and other sums 
collected by him from a zamindari estate known 
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a Gollaprolu and situate in the Godavari District, 
during a period of about 11 years and 8 months 
from 12th January 1924 upto 7th September 1935. 
The plaintiffs estimated the amount due at Rupees 
7,38,000 which they seek to recover with interest at 
9 per cent, per annum from the respective dates of 
collection. The main defence was one of limitation 
in regard to sums received more than three years 
prior to the suit. The Court of the Subordinate 
Judge of Coconada which tried the suit overruled 
the plea and passed a preliminary decree dated 4th 
March 1937 directing the defendant to render an 
account of all sums received by him during the 
whole period but disallowing the claim for interest. 
The accounts were taken in due course and a final 
decree was passed on 25th March 1938. Appeal 
No. 252 of 1937 has been brought by the defendant 
against the preliminary decree challenging the deci- 
b sion on the question of limitation and Appeal No. 246 
of 1937 is a cross-appeal by the plaintifls raising the 
question of interest and certain other minor objec¬ 
tions in regard to the same decree. Appeals Nos. 330, 
364 and 365 of 1938 are appeals preferred against 
the final decree by the defendant, plaintifls 1 and 2 
respectively. 

The suit is an offshoot of an earlier litigation 
which after a protracted and somewhat chequered 
career culminated in His Majesty's Order in Council 
dated 15th July 1935 in P. C. A. No. 44 of 1930 ad¬ 
judging in effect that the present plaintiff 1 is the 
lawful proprietor of the said Gollaprolu estate. It is 
unnecessary for the purposes of these appeals to 
state the facts relating to that litigation except in 
brief outline. The present defendant brought that 
suit in 1915 for a declaration that plaintiff 1*6 adop- 
c tion by Rani Ramayamma, the Zamindarini of 
Gollaprolu (hereinafter called the Rani), was invalid 
and he (the defendant) was the nearest reversioner 
entitled to succeed to the estate on her death. The 
District Court, Rajahmundry, after an elaborate 
trial decreed the suit in October 1920 declaring the 
adoption to be invalid. While an appeal against that 
decree preferred by the present plaintiff 1 was pend¬ 
ing, the Rani died on 24th October 1923. Thereupon- 
the defendant herein filed an application before the 
Collector of Godavari for the registry of the estate 
in his name as the proprietor thereof after the death 
of the Rani, the adoption having been held to bo 
invalid by a Court of law. He also filed an applica¬ 
tion before that officer under S. 3, cl. (5), Madras 
Estates Land Act(l of 1908), for "recognizing" him 
as the ‘landholder" of the estate for the purposes 
of that Act. The present plaintiff 1 filed a counter 
d petition claiming that the estato should be regis¬ 
tered in his name on the allegations that the Dis- 
tnet Court’s decision declaring his adoption invalid 
could not be regarded os final, as ho had appealed 
therefrom, and that, since the date of his adoption, 
he had been in possession of tbo estato jointly with 
the Ram till her death and thereafter jointly with 
plaintiff 2 , to whom the Rani had devised by her 
will her half share in the estate which was given to 
her absolutely under an ante-adoption agreement. 
Two other persons who also set up rival claims to 
the estato made a similar application for recogni¬ 
tion as landholders. These disputes were settled by 
the Collector by an order dated 12th January 1921 
wherein ho "recognised" the defendant as the land¬ 
holder for the purposes of tbo Act, and tbo defen¬ 
dant accordingly entered upon possession of tbo 
estate and began to collect the rents and profits 
thereof, it may bo mentioned here that an attempt 
was made in the Court below to show that the de¬ 
fendant bad taken possession of the estate after the 


Rani's death by getting the tenants to attorn to him - 
even before the Collector's order, but the learned 
Subordinate Judge found against him on the point 
and that finding has not been questioned before us. 

The appeal preferred by plaintiff 1 against tbo 
decree of the District Court, Rajahmundry, declaring 
hi6 adoption to be invalid was in due course heard 
by a Division Bench of this Court iu October 1926 
and as the Judges differed, an appeal was filed 
under the Letters Patent which was heard and dis¬ 
posed of by a Bench of three Judges in March 1928 
where again there was a difference of opinion, the 
majority finding ugainst the validity of the adop¬ 
tion and confirming the decree of the Court below. 
Plaintiff 1 thereupon preferred an appeal to His 
Majesty in Council which was heard in 1933 on tho 
question whether certain evidence relating to the 
sonship of the defendant which had been excluded 
as inadmissible in the Courts here was admissible / 
or not. Their Lordships held that it was admissible 
and had been wrongly excluded, and remitted the 
case for a fresh finding on the question after taking 
that evidence also into consideration. In April 1934, 
this Court submitted its finding, on a consideration 
of the whole evidence, that the defendant was an 
aurasa son of his father,and their Lordships finally 
disposed of the appeal in June 1935 holding that 
plaintiff l's adoption by the Rani was valid and 
dismissing the defendant's suit. The formal order 
in Council was issued, as already stated in July 
1935. On application subsequently made by tho 
plaintifls, the Collector of Godavari cancelled the 
order whereby he recognised the defendant as tho 
landholder, and directed the registry of the estato 
in the names of the plaintiffs recognising them as 
the landholders thereof. This was on 7th September ~ 
1935. The plaintifls having thus obtained posses¬ 
sion of the estate brought the suit now under appeal 
in October 1935 for recovery of the rents and profits 
received by the defendant during the period of bis 
possession and management of tho estato in pursu¬ 
ance of the Collector's order dated 12th January 
1934 . 


The learned Subordinate Judge was of opinion 
that the defendant having entered into possession 
ol the estate in pursuance of the Collector's order 
subject to the nltimntc decision of the pending liti- 
gaHon between the parties, was. during the period 
of his possession as “landholder" in the position 
of a quasi trustee coming under S. 94, Trusts Act, 
analogous to that of a party interim receiver in a 
suit or the^holder of n succession certificate granted 
under S. 373, Succession Act. Ho held accordingly 
that the receipt of profits by the defendant was not 
wrongful and that Art. 109 of Sell. 1, Limitation 
Act, on which the defendant relied was not appli¬ 
cable to the case. 


i no learned Advocate-General who appeared fo 
the defendant in these appeals challenged the cor 
redness of this conclusion and contended that a 
the defendant was denying the plaintifls'title to tin 
estate and setting up a rival claim as tho neares’ 
reversionary heir entitled to succeed thereto, then 
could be no question of any fiduciary relationship 
between tho parties, and that inasmuch ns he re. 
coived tho rents and profits under an adverse claim 
of title which ho ultimately failed to establish 
such receipt was wrongful within the meaning o< 
Art. 109, Limitation Act. This article prescribes for 
a suit for the profits of immovable property be- 
longing to tin- plaintiff which have been wrongfully 
received by the defendant a period of three years 
from the time when the profits are received. This 
being a suit for the profits of immovable property 


h 


fc 
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a belonging to the plaintiffs, the article would apply 
0 if the profits could be said to have been wrongfully 
received by the defendant, and the claim for rente 
and profits received more than three years before 
the suit would be clearly barred. The main debate 
at the Bar accordingly centred round the question 
whether, having regard to all the circumstances of 
the case, the defendant's receipt of the rents and 
profits was wrongful, the plaintiffs endeavouring to 
show that it was not, while the defendant main- 
tained that it was. 


6 


The learned Advocate-General drew attention to 
the previous history of the article aud contended 
that in the Limitation Acts of 1871 and 1877, the 
language used in col. 3 of Art. 109 read with col. 1 
clearly indicated that the receipt of profits by a 
person in possession under a decree of Court which 
was subsequently set aside on appeal was considered 
to be wrongful. He submitted that this position was 
in no way altered under the present Act notwith¬ 
standing the omission from col. 3 of the words “or 
where the plaintiff had been dispossessed by a decree 
afterwards set aside on appeal, when ho recovers 
possession,*' as the omission was merely due to the 
enactment of the Civil Procedure Code in the same 
year providing an exclusive remedy for restitution 
in such cases by way of an application under S. 144. 
Reference was made to several decisions including 
the decision of the Privy Council in 43 C.W.N. 897, 1 
which no doubt support this view. It seems to us, 
however, that it does not follow that the receipt of 
the profits by the defendant as land-holder reco¬ 
gnised by the Collector for the purposes of the 
Madras Estates Land Act should also be considered 
to be wrongful. In our opinion, the true nature of 
such receipt has to be determined with reference to 
the scope and effect of tho Collector’s order having 
regard to the relevant provisions of that Act. It will 
bo convenient here to call attention to these provi¬ 
sions. Section 3, cl. (5) says : 


(3) “In this Act, unless there is something ro- 
pugnant in the subject or context : 


(5) “Landholder” means a person owning an 
estate or part thereof and includes every person 
entitled to collect tho rents of the whole or any 
portion of the estate by virtue of any transfer from 
the owner or his predecessor in titlo or of any order 
of a competent Court or any provision of law. 

Where there is a dispute between two or more 
persons as to which of them is the landholder for 
all or any of the purposes of this Act or between 
d two or more joint landholders ns to which of them 
is entitled to proceed and Ik* dealt with as such 
landholder, the person who shall bo deemed to bo 
the landholder for such purposes shall bo tho person 
whom tho Collector subject to any decree or order of 
a competent civil Court may recognise or nominate 
as such landholder in accordance with rules to bo 
framed by the local Government in this behalf." 

Rule 2 of tho rules framed under this section 
provides : 

"In cases of disputes between persons claiming 
against each other the ownership of the estato or 
tho part thereof in question or any smaller interest 
therein conferring a right to present possession, tho 
Collector shall make a summary inquiry into their 
respective claims and recogniso as landholder tho 
claimant who in his opinion is prima facie entitled 

1. (’39) 2G A. I. It. 1939 P. C. 178 : 182 I. C. 548 : 

43 C. W. N. 897 (P. C.), Mian Firoz Shah v. 

Mohammad Akbar Khan. 


to the present possession of the estate or part there. 0 
of in question,*' and S. 67 provides : 

“Where rent is due to a landholder, the receipt 
for any payment on that account of the person re¬ 
cognised or nominated under sub-s. (5) of S. 3 as 
the landholders for the purpose of receiving rent or 
of the person authorised to receive the rent 6hall be 
a sufficient discharge for the rent, and the person 
liable for the rent shall not be entitled to plead in 
defence to a claim by a person so recognised or 
nominated that the rent is duo to a third person. 
But nothing in this section shall affect any remedy 
which any third person may have against the land- 
holder 60 recognised or nominated.*' 

It is manifest that the object underlying these 
provisions is to provide machinery for the smooth 
management of an estate pending settlement of dis¬ 
putes relating thereto by a competent civil Court so / 
as on the one band to enable the rents falling due 
during the pendency of the disputes to be duly col¬ 
lected without being allowed to get time barred and, 
on the other to enable the tenants to obtain a valid 
discharge on payment of tho rent, whichever party, 
may ultimately succeed in establishing his claim in 
the civil Courts. For this purpose, the Collector is 
empowered to make a summary enquiry under the 
rules made in that behalf and recognise as land¬ 
holder the person who is prima facie entitled to tho 
present possession of the estate, and the person so 
recognised is authorised to demand and collect the 
rent giving a valid discharge therefor. In other 
words, tho person who is “recognised” by the Col¬ 
lector a9“landholder" for all or any of tho purposes 
of the Act.becomes thereby clothed with full authority 
to do all acts required to bo done for such purposeor - 
purposes, and such acts are made binding upon J 
whichever party is ultimately held by a civil Court 
to be entitled to the possession of tho estato. And if 
it is found that the person so recognised is not 
entitled to possession, ho will bo liablo to deliver 
possession of the estate and pay over the rents andj 
other sums received by him, subject to all just 
allowances, to the person who is declared by the 
civil Court to bo 60 entitled. In other words, he 
will be liable to account for tho rents and profits, 
received as if ho were a trustee (see Ss. 94 and 
Trusts Act), although there can bo no question of 
trust or strict fiduciary relationship between parties 
who claim the estate adversely ono to tho other. 
This, wo conceive, is tho position under an order! 
made by the Collector recognising a person as land¬ 
holder for the purposes of tho Madras Estates Land 
Act, and it is essentially different from tho caso of h 
a person who takes possession under colour of a 
decreo of Court which is afterwards reversed; for, 
tho latter cannot bo regarded n9 authorised to col¬ 
lect tho rents on behalf of the rightful claimant as 
he cannot givo a valid discharge, and tho receipt of 
tho profits by him, however bona fide and excusable, 
cannot bo regarded as other than wrongful. 

We nro therefore of opinion that the receipt of 
tho profits by the defendant under the Collector s 
order dated 12th January 1934 was not wrongful 
and that Art. 109 of Sell. 1, Limitation Act, does 
not apply to.the facts of this case. No other article 
having been suggested as being applicable, the suit 
must fall within Article 120 under which tho timo 
begins to run when tho right to sue accrues. 1 ho 
question accordingly arises as to when the plaintiffs 
right to sue for the profits received by tho defen¬ 
dants accrued. It must be remembered that the 
defendant was setting up title to estate in himself 
and his claim had been held to be valid by a com- 
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£ potent Court. It must also be borne in mind that 
the Collector’s order recognising him as landholder 
was based upon that adjudication, though an appeal 
had been preferred therefrom. It is thus clear that 
the defendant throughout received the rents and 
profits of the estate in his own alleged right and 
not in acknowledgment of the plaintiffs’ right. No 
doubt we have expressed the view that having 
regard to the provisions of S. 67 the legal effect of 
the Collector’s order recognising the defendant as 
landholder of the estate was to make his receipt 
binding on the plaintiffs and, therefore, lawful and 
not wrongful even in the absence of the legal title 
in the defendant, but this is subject to the impor¬ 
tant proviso contained in that section itself that 
any remedy which the true owner may have against 
the landholder recognized by the Collector shall not 
• be affected. The result is that the plaintiffs could 
^ have sued the defendants for an account of the pro¬ 
fits received from the estate whenever such profits 
were received, the Collector's order notwithstand¬ 
ing. In other words, a right to sue accrued to the 
plaintiffs each time the defendant received the rents 
and profits as landholder, and it follows that the 
plaintiffs* claim to recover the profits received 
more than six years before the suit i3 barred by 
time. The bar will apply both to receipts and to 
the various claims for expenses. In support of the 
view taken by the lowor Court that no portion of 
the suit claim is barred, Mr. Venkatarama Sastri, 
the learned counsel for the plaintiffs, advanced two 
lines of argument. Firstly, he urged that the plain¬ 
tiffs could not have successfully maintained a suit 
for the profits so long as the decision of the trial 
Court in the previous litigation negativing their 
t title to the estate stood unreversed, and as the 
plaintiffs’ title was upheld only in their appeal to 
the Privy Council, their right to sue for the pro¬ 
fits received by the defendant in the interim accrued 
once for all only after His Majesty’s Order in 
Council was issued in July 1935. Reliance was 
placed on the following observation of their Lord- 
ships of the Judicial Committee in 11 All. 47 2 at 
page 56: 

“It would be an inconvenient state of the law if it 
were found necessary for a man to institute a per¬ 
fectly vain litigation under peril of losing his pro¬ 
perty if ho does not.” 

That was a case where a debtor entered into an 
arrangement with his creditor whereby certain vil¬ 
lages were to bo sold to tho latter and the debt was 
to bo set off against tho price but the arrangement 
^ fell through, a suit for specific performance by tho 
debtor having been ultimately dismissed. When the 
creditor subsequently sued for the debt within three 
yars of this decree, but more than threo years after 
the debt became due, tho debtor who was previously 
insisting that the debt had been paid by virtue of 
tho contract pleaded tho bar of limitation. Their 
Lordships overruled the plea holding that tho 
decree imposed a now obligation on tho debtor to 
pay the amount of the debt either under S. Go, 
Contract Act, by way of restoring the advantage 
received under the agreement of salo which was 
discovered to ho void or as money paid upon an 
existing consideration which afterwards failed. 
Their Lordships pointed out that it was common 
ground to both disputants that thcro was a contract 
made between them for the sale of the villages and 
the retention of the debt by the debtor as part pay¬ 
ment of tho price, their difference having related to 

2. (*89) 11 All. 47: 15 I. A. 211: 5 Sar. 260 (P. C.), 

Rasu Kuer v. Dhum Singh. 


other matters, and they accordingly took the view 
that until the agreement had been ultimately 
brought to an end by a decree of Court, the creditor 
was in tho position of a person whose claim had 
been satisfied by the substitution of the land for 
the debt. In such circumstances it might have been 
a “perfectly vain litigation” if the creditor had 
filed a suit on tho basis of the old debt due on deal¬ 
ings between the parties; for, if the contract was 
upheld he could only have the lands and if, as it 
happened, it was found to be unenforceable, he 
would be entitled to recover the amount due on a 
new and distinct basis. We are therefore of opinion 
that the observations relied upon must be under¬ 
stood with reference to the facts of the particular 
case and not as laying down a general rule that 
whenever a person finds an impediment in the way 
of his successfully asserting his right to relief, his 
cause of action «s suspended and the course of time 
interrupted until such impediment is removed or 
that a fresh cause of action arises on its removal. 
The other decision 12 M. I. A. 244 s relied on by 
Mr. Venkatarama Sastri is more or less of the same 
type. A patni taluk wa3 sold for arrears of rent but 
the sale was subsequently set aside for some irregu¬ 
larity and the landlord had to refund the amount 
realized to the purchaser. He subsequently sued 
for the same arrears and their Lordships held that 
the suit was not barred though instituted beyond 
the prescribed period computed from the original 
cause of action for the rent, the ground of decision 
being that the original claim for rent having been 
satisfied by the patni sale, there was a fresh cause 
of action on the setting aside of the salo and the 
refund of tho purchase money, in respect of which 
the landlord was entitled to a fresh period of limi¬ 
tation. These decisions, do not, in our opinion, 
support the general proposition contended for be¬ 
fore us, that where the rights of parties have been 
subjected to adjudication by a competent civil Court, 
limitation for other suits based on such rights 
should bo computed from the date of their final 
determination. On tho other hand, their Lordships 
have more than once pointed out that Courts have 
no power, on considerations of hardship or equity, 
to invent new grounds of exemption from the bar 
of limitation, not recognized by the statute : see 35 
All. 227, 4 57 All. 242* at p. 250. 43 Mad. 185& and 
56 Mad. 490' where tho subject is more fully 
discussed. 

In the present case there is nothing to warrant 
the view that His Majesty’s order in Council dis¬ 
missing the defendant’s previous suit “brought 
about a new stato of things and imposed a now 
obligation” on the defendant. It did no more than 
declare plaintiff l’s pro-existing title to theestateby 
holding his adoption by the Rani to bo valid and it 
cannot be said that this adjudication gave rise to a 
fresh cause of action for the plaintiffs to sue for tho 

3. (’67-69) 12 M l.A. 244: 11 W.R. 5: 2l5eng.L.R. 
10: 2 Suther 173: 2 Sar. 424 (l\ C.), M. Raneo 
Surno Moyeo v. Shoosheo Mokhee Burmonia. 

. 4. ('13) 35 All. 227: 19 I. C. 291: 10 I. A. 74: 11 
A. L. J. 389 (P. C.), Sonirain v. Kanhayalal. 

5. (’35) 22 A. I. R. 1935 P. C. 85: 155 I.C. 205* 57 
All. 242: 62 I. A. 80 (P. C.), Maqbul Ahmed v. 
Onkar Pratap Narainsing. 

6 . (’20) 7 A. I. It. 1920 Mad. 1: 54 I. C. 66: 43 
Mad. 185: 38 M. L. J. 1 (F. B.), Muthukorakki 
Chetty v. Madar Animal. 

7. (’33) 20 A. 1. R. 1933 Mad. 418: 143 I. C. 1: 56 
Mad. 490: 61 M.L.J. 664 (F. B.), Tripura Sundur- 
ttmrna v. Abdul Khnder. 
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entire profits received by the defendant. It is true 
that any suit for profits brought by the plaintiffs 
during the pendency of the previous litigation could 
not be decreed so long as the decision of the District 
Court, Rajahmuodry, upholding the defendant’s 
title to the estate stood unreversed, and would have 
been stayed under S. 10, Civil P. C., pending the 
final determination of the question of title in the 
earlier litigation; but to suggest—as learned counsel 
for the plaintiffs did—that the plaintiffs were not 
bound to institute such a futile suit would seem 
rather to beg the question ; for it could hardly be 
regarded as futile when it was necessary under tho 
law to institute such suit, if only to be stayed, in 
order to save the plaintiffs’ claim from the bar of 
limitation. 

The next contention of Mr. Yenkatarama Sastri 
was that, having regard to the circumstances under 
which the defendant wag recognised by the Collector 
as landholder, he must be regarded as having 
assumed management of the estate as an interim 
receiver during tho pendency of the previous litiga¬ 
tion on the understanding that he should account 
for the rents and profits received in the course of 
such management in case the plaintiffs* title was 
upheld, or, in other words, that the defendant was 
liable on the basis of a contract, to render an 
account of the profits received by him during the 
whole period of his management. The learned 
counsel urged that the defendant having alleged in 
para. 9 of his application to the Collector (Ex. B-I), 
“that it is just that he should be recognised as the 
landholder for tho purposes of the Madras Estates 
Land Act subject to the ultimate result of the liti¬ 
gation now pending,” and the Collector having 
nominated him as landholder on the basis of such 
allegation, the defendant must be deemed to have 
been placed in management on the terms that he 
should account for the profits at the termination of 
the litigation in case it went against him, and cited 
tho decision of one of us reported in A. I. R. 1930 
Mad. 170. w In that case, the parties to a pending 
litigation regarding the validity of a will agreed 
that the defendant who was already in possession of 
the land in dispute should retain possession till the 
termination of tho litigation and then deliver pos¬ 
session to the plaintiff with mesne profits in case tho 
latter’s claim to tho property under tho will was 
upheld. The plaintiff having succeeded in establish¬ 
ing his title, brought a suit for an account of tho 
profits and, on a plea of limitation being raised, it 
wa9 held that Art. 120 applied and tho right to sue 
accrued only on the adjudication of the Court on 
the question of title. This decision would no doubt 
have application here if it was established that tho 
defendant entered upon management of the estate 
under an arrangement that he should collect tho 
rents of tho estate and render an account of such 
collections to tho plaintiffs if the latter succeeded in 
the pending litigation. But we do not consider that 
the defendant undertook any such liability in this 
case, when he got himself recognised as land-holder 
by the Collector. 

The statement in para. 9 of Ex. B-I as to tho . 
recognition as landholder being subject to the ulti¬ 
mate result of the pending litigation amounts to 
nothing more than a reference to the proviso con¬ 
tained in S. 3,cl. (5) itself which expressly provides 
that the Collector’s order shall bo subject to any 
decree or order of a competent civil Court. Whether 
the defendant said 60 or not, tho Collector’s order 


8 . (’36) 23 A. I. R. 1936 Mad. 170 : JG1 I. C. 813, 
8itaramaswami v. Mahnlakehmumma. 


(Ex. F) could operate only subject to the result of 
the pending litigation, and we are unable to spell * 
out of the allegations in Ex. B-I any undertaking 
by the defendant to account for the profits received 
by him as landholder. Nor can we import into the 
Collector’s order, even reading it with the defen¬ 
dant’s application as we were asked to do any implied 
terms as to such accounting. The decision cited has 
therefore no application to the facts of this case. 

On the other hand, the Nagpur High Court held in 
A. I. R. 1941 Nag. 181° that even in case of a person 
who wa3 placed in management of certain properties 
under an express agreement that possession should 
be delivered back after tho conclusion of a litigation 
then'pending, the right to sue for an account of the 
profits arose under Art. 120, Limitation Act, not at 
the termination of the litigation but at each receipt 
of the profits, and that the claim for profits received 
more than six years prior to tho suit was barred. / 
However that may be, there is no basis here, as we 
have already observed, for the suggestion that there 
was an undertaking by the defendant to render an 
account of the profits on the termination of the pre¬ 
vious litigation in favour of the plaintiffs, and we 
accordingly reject this contention. 

In the plaintiffs’ cross-appeal, only two questions 
were argued before us. In the first place, it was 
urged that the learned Subordinate Judge erred in 
disallowing tho plaintiffs’ claim to interest on the 
profits collected by the defendant. The learned Sub¬ 
ordinate Judge held that as the plaintiffs did not 
sue for “mesne profits” which as defined in tho 
Civil Procedure Code, would include interest, but 
sued only for an account of the rents and profits 
received by the defendant, they were not entitled to 
claim interest under the Interest Act (32 of 1839) g 
and be relied on 53 Mad. 549=A. I. R. 1930 Mad. 
727 10 in support of that view. There was consider¬ 
able divergence of opinion in the Courts in India as 
to when interest could be awarded independently of 
tho provisions of that Act which contained a proviso 
to the effect that “interest sbnll be payable in all 
cases in which it is now payable by law.” It is now 
settled, however, by the decision of tho Privy Coun¬ 
cil in I. L. It. (1938) 2 Cal. 72,» that the proviso 
authorizes the Court to award interest in cases in 
which the Court of equity exercises jurisdiction to 
allow interest. Their Lordships quoto the observa¬ 
tion of Lord Tomlin in 1929 A. C. 631 >2 at p. 640 
where ho said : 

“In order to invoke a rule of equity it is neces-l 
sary in the first instance to establish the existence 
of a state of circumstances which attracts theequit- . 
able jurisdiction, ns, for example, the nou-perfor- 1 
inance of a contract of which equity can give a 
specific performance.” 

The test would therefore seem to be whether in 
the particular case a Court of equity would recog¬ 
nize the claim for interest ? We have already held, 
that having regard to the provisions of Ss. 91 and 

9. (’41) 28 A. I. R. 1941 Nag. 181 : I. L. R. (1942) 

Nag. 92, Sri Mahadeoji v. Baldeo Prasad. 

10. (’30) 17 A I.U. 1930 Mad. 727 : 127 I. C. 630 : 

53 Mad. 549 : 59 M. L. J. 358, Nanchappa Goun- 
dan v. Ittichathara Mnnnndiar. 

11. (’38) 25 A. I. 8. 1938 P. C. 67 : 173 I. C. U> : 

65 I. A. GG : I. L. R. (1938) 2 Cal. 72 : 32 S. L. R. 

371 (I*. C.). Bengal Nagpur Railway Co. Lul. v. 

Ruttanji Ramji. ^ 

12. (*29) 10 a.I.R. 1929 I*. C. 185 : 119 I. C. bio : 

1929 A. C. 631 : 98 L. J. P C. U6 : 141 L. T. 370 
(P.C.), Maine and New Brunswick Electrical Power 
Co., Ltd. v. Hart. 
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95, Trusts Act, the defendant is under a liability to 
account for the profits received by him as if ho 
were a trustee for the plaintiffs. The plaintiffs 1 
claim therefore attracts the equitable jurisdiction of 
the Court to award interest in such cases and we 
hold accordingly that the plaintiffs are entitled to 
interest at 6 per cent, per annum on the net profits 
received by the defendant. 

The next point argued relates to the allowance of 
10 per cent, of the collections made by the defen¬ 
dant as expenses of management. It was contended 
that such a consolidated allowance without refer¬ 
ence to the actual expenses of management shown 
in the defendant’s accounts is unwarranted, and 
that an account should bo taken of actual charges. 
It was, however, represented by the plaintiffs' 
learned counsel that his clients were prepared to 
accept this allowance if it included what are called 
& “law charges’* which the defendant claims sepa¬ 
rately in his appeal from the final decree, and as 
we are holding that the bulk of the law charges, 
namely, all those relating to the proceedings for re¬ 
covery of rent must be regarded as covered by this 
percentage allowance, the point loses much of its 
importance. It appears, however, that though a 
separate establishment was maintained for the 
estate in question, its management was supervised 
and controlled by the higher officers of the defen¬ 
dant's own Pithapur Zamindari such as the Dewan, 
Engineer, etc. The learned Subordinate Judge has 
apparently in view of the difficulty of working out 
a just allocation of the salaries of those officers 
which were borne entirely by the Pithapur Zamin¬ 
dari and in order to avoid a protracted enquiry into 
the various items of expenses shown in the accounts 
c fixed a percentage allowance to cover all expenses 
of management including such supervision charges 
as a matter of administrative convenience. Refer¬ 
ence was made in this connection on behalf of the 
defendant in 62 I. A. 53 13 at p. 62 where in dealing 
with a case arising in Bengal their Lordships ob¬ 
served at p. 62 that a ten per cent, allowance for 
expenses of collection was customary in ascertain¬ 
ing mesne profits and that it was not necessary to 
adduce evidence regarding the actual expenses of 
collection. Wo are of opinion that, having regard 
to all the circumstances of the case, the course 
adopted by the learned Subordinate Judge has 
much to commend it, and we are not prepared to 
interfere with his discretion as it has not been 
shown to have been exercised arbitrarily or un¬ 
reasonably. 

Turning now to the appeals preferred against the 
final dccreo, we find that though the two plaintiffs 
have filed separate appeals, they niiso the same 
questions for consideration while the defendant has 
raised certain other objections to the final decree 
in his appeal. Wo will now proceed to deal with 
the various points argued in these appeals. The 
first point raised relates to a 6um of Rs. 17,408-12-7 
representing the arrears of rent which felfduc prior 
to the death of the Rani. The learned Advocate- 
General contended that this amount though collect¬ 
ed by the defendant under colour of the Collector's 
order stood on a different footing from tho collec- 
tions mado in respect of rents falling due subse¬ 
quently to such order, os the Collector’s order had 
no retrospective operation over such arrears, and 
that tho suit so far as it relates to this sum must 
be deemed to be one for profits wrongfully received 

13. ('35) 22 A. I. R. 1935 I\ C. 49 : 154 X. C. 1 : 

62 Cal. 499 : 62 I. A. 53 (P. C.), Secretary of 

State v. Saroj Kumar Acbarjya Chowdbury. 


by the defendant within the meaning of Art. 109, 
Limitation Aot. It is not necessary to enter into 
this question in view of our decision that the plain¬ 
tiffs are not entitled to claim profits received more 
than six years prior to the 6uit as admittedly the 
whole of this amount was collected before that 
period. 

The next point relates to what has been called 
the “law charges.” In the course of his possession 
and management of the estate, the defendant had 
to file suits from time to time for recovery of the 
rents duo from tenants and thus to incur various 
expenses incidental to Court proceedings. The de¬ 
fendant had also occasion to institute the suits of a 
special character, one against a railway company 
for damages due to floods caused by the railway 
embankment and the other against certain persons 
called the Chelikani family for a declaration that 
tho lower rate of rent fixed by a previous land- / 
holder in respect of the lands in their possession 
was not binding upon the defondant under S. 26,j 
Madras Estates Land Act. The suit against the 
railway company resulted in a decree for the pay¬ 
ment of Rs. 4164-15-4 by the company which was 
duly recovered and it appears that a sum of rupees 
1127 was paid out of the amount recovered to cer¬ 
tain tenants as their share of the compensation for 
the damage caused to their holdings. The defen¬ 
dant’s accounts show that the expenses incurred in 
connexion with the first of these litigations amount¬ 
ed to Rs. 2355-9-0 and that those relating to tho 
second amounted to Rs. 7438-8.3. There is no dis¬ 
pute about these figures. The plaintiffs, while they 
claim the rents recovered through Court as well as 
the sum of Rs. 4164-15-4 referred to above less 
Rs. 1127 paid to the tenants, contend that the de¬ 
fendant is not entitled to the deduction of the ex- 5 
penses incurred in connexion with the rent suits and 
the two litigations referred to above on the ground 
that all these expenses must be deemed to be in¬ 
cluded in the 10 per cent, deduction for expenses 
of management allowed under the preliminary 
decree. 

Tho judgment under appeal is by no means free 
from obscurity in regard to this item. In one place 
(para. 29) the learned Subordinate Judge would 
seem to disallow the claim for these expenses, hut 
in another place (paras. 32 and 47) ho would seem 
to allow their deduction to the extent of the 
amounts realized through Court. Both parties are, 
however, agreed that the effect of the decree of the 
lower Court is to allow the expenses relating to the 
rent suits and to disallow those relating to the 
other litigations, the plaintiffs' claim for the amount h 
recovered from the railway company being also dis¬ 
allowed, and it was on this footing that the ques¬ 
tion under this item has been argued before us. As 
already observed, the plaintiffs contend that all 
these expenses must he deemed to be covered by tho 
ten per cent, allowance for expenses of management, 
and they also claim tho amount recovered by the 
defendant from the railway company, while tho 
defendant maintains that tho entire law charges 
should be allowed as a legitimate deduction in addi¬ 
tion to tho management expenses. We consider 
that neither view can be accepted as entirely cor¬ 
rect. Suits and other proceedings for recovery of 
rent are a normal feature of zamindari administra¬ 
tion and it will not bo unreasonable to regard the 
expenses relating to them as expenses of manage¬ 
ment of the estate. And a deduction on a percen¬ 
tage basis having been allowed for such expenses 
it seems to us that the defendant cannot claim a 
further deduction on account of rent suits under! 
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the head “law charges.” The expenses relating to 
the litigation connected with the railway company 
and the Chelikani family would, however, seem to 
stand on a different footing. They are litigations 
occasioned by some special circumstances and the 
expenses relating to them cannot be regarded as 
expenses ordinarily incidental to the management 
of a zamindari. It is not disputed that these litiga¬ 
tions were instituted on justifiable grounds and 
proved beneficial to the estate. We consider there¬ 
fore that the defendant is entitled to credit for the 
expenses shown in the accounts to have been in¬ 
curred in respect of these litigations so far as the 
claim is not barred by limitation. He will have of 
course to account for the amount recovered from 
the railway company less Rs. 1127 paid to the ten¬ 
ants a9 aforesaid. 

The defendant next claims a sum of Rs. 2516-8-7 
b as expenses relating to the survey and record of 
rights carried out by him in respect of the estate. 
It is objected on behalf of the plaintiffs that this 
deduction not having been provided for in the preli¬ 
minary decree which, in addition to the percentage 
allowance for expenses of management, specifically 
provides for certain other items of deduction, it is 
not open to the defendant to claim this sum in the 
appeal against the final decree as he has not chal¬ 
lenged the preliminary decree in regard to this 
matter in his appeal against that decree. Wo see no 
force in this technical objection as all these appeals 
have been heard together and the points raised can 
be dealt with as arising in one or other of them as 
may seem appropriate. Apart from this, it is urged 
that this sum must also be regarded as included in 
the ten per cent, allowance for expenses of manage- 
c ment and could not be claimed separately. Wo can¬ 
not agree. Survey and preparation of Record of 
Rights cannot be regarded as acts ordinarily done 
in the course of the management of a zamindari. 
They aro special operations carried out once and 
for all and result in great benefit to the estate. The 
expenses relating to them are in the nature of capi¬ 
tal expenditure incurred for the benefit of the 
estate and there is no apparent reason why the 
defendant should not bo allowed credit for such 
expenses, so far as the claim is not barred by 
limitation. 

The next item is a claim by the defendant for 
expenses incurred by him for the construction of 
certain common calingulas or irrigation weirs which 
servo both the Pith&pur and Gollaprolo estates. 
Under an arrangement with the previous .pro- 
d prietor of the Gollaprole estate providing that the 
expenses relating to tho calingulas should be borne 
by the proprietors of both estates in certain propor¬ 
tion, tho defendant claims a sum of Rs. 5173-2-0. 
In the lower Court Rs. 7028-6-6 was claimed under 
this head but the defendant now admits that 
Rs. 6173-2-0 is tho correct sum due. Tho learned 
Subordinate Judge has refused to go into this mat¬ 
ter on tho ground that it was reserved for deter¬ 
mination in a separate suit by consent of parties 
embodied in a memorandum filed in Court. In 
para. 18 of the preliminary judgment, it is stated 
that “tho dispute regarding the keys and calingulas 
referred to in tho memos will havo to bo decided in 
a separate suit as desired by learned counsel on 
both sides." This statement is not correct as tho 
memorandum refers only to tho dispute regarding 
tho keys of the calingulas. That the learned Judge 
below has fallen into an error is now conceded on 
behalf of tho plaintiffs who agree to this claim 
being allowed the extent to which it is established. 


The actual amount due will have to be ascertained A 
in the lower Court. * 

The last point raised relates to a sum of Rupees 
5102-1-4 which the plaintiffs claim as interest 
actually received by the defendant on investments 
made out of the rents collected. This claim is put 
forward only as an alternative to the plaintiffs’ 
general claim for interest on all sums collected by 
the defendant as landholder, and it is urged that 
if it is held that the defendant is not chargeable 
with interest on tho profits received by him, he 
should be hold accountable at least for this sum as 
it was actually received by him. The learned Sub¬ 
ordinate Judge has held that the preliminary 
decree having generally disallowed interest, this 
claim could not be entertained in tho final decree 
proceedings.. As we have held that the plaintiffs 
are entitled to interest in respect of all the collec¬ 
tions made by the defendant, this claim calls for no / 
consideration. In the result, the appeals are allowed 
in part and the decree will be modified in accord¬ 
ance with the directions contained in this judg¬ 
ment. The parties will pay and receive propor¬ 
tionate costs throughout. 

SUBSEQUENT ORDER—As the materials 
are not available here for drafting the amended 
final decrees, tho cases will bo remitted to the lower 
Court for this purpose. The lower Court will also 
apportion the costs between plaintiffs 1 and 2. 

C. R. K./G. N. Order accordingly . 

Limitation Act — 

(b) (’42) Chitaley, Art. 109 Note 2a and Art. 120 
Note 28 Pt. 1. 

(’38) Rustomji, Page 958 Note “ Wrongfully 
received” and Page 1038 Note “Suit for ac- g 
counts”. 

(c) (*42) Chitaley, S. 3 Note 3 Pt. 2 and S. 9 
Noto 11. 

(’38) Rustomji, Pago 21 Pt. 7 and Page 163 
Pts. 3-5. 

Q' p # Q _ 

(c) (’40) Chitaley, O. 20 R. 12 Note 5 Pts. 27 and 
47. 

(’41) Mulla, Pages 725-726 Note “Mesne pro¬ 
fits’’. 

(f) (’40) Chitaley, O. 20 R. 12 Note 5 Heading 
"Deductions’*. 

(’41) Mulla, Pages 725-726 Note “Mesne pro¬ 
fits”. 

(g) (’40) Chitaley, O. 41 R. 2 Note 3 Pt. 3. 

(*41) Mulla, Pago 1156 Notes under O. 41 R. 2. 
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Horwill J. 

In re E. M. Varadarajulu Chetty 
Petitioner. 

Criminal Revn. No. 873 of 1941 (Criminal Revn. 
Fein. No. 821 of 1941), Decided on 3rd November 
1941, to revise judgment of Chief Presidency Magis¬ 
trate, Egraore, Madras, D/- 22nd July 1941. 

(a) Defence of India Act (1939), S. 2 - Wild 
speech tending to endanger public safety and 
hinder defence of India—Act applies. 

Tho Act applies to a wild speech which tends to 
endanger the public safety and hinder the defenco 
of British India during tho timo of grave emergency 
and which is likely to influence adversely to the war 
effort the whole body of the listeners and fellow 
workers of the speaker to whom the speech is 
addressed. [P 495 C 1] 
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(b) Defence of India Act (1939), S. 2, Rules 
0 under, Rr. 38 (1) (a) and 34 (6) (e), (f) and (g)_ 
Objectionable remark in speech when consti¬ 
tutes prejudicial act—Accused can be convicted 
for same speech only once and not three times 
merely because speech oliends against R. 34 (6) 
(e), (i) and (g). 

An objectionable remark cannot constitute several 
prejudicial acts merely because it is a prejudicial 
act in several ways. Nor can an objectionable remark 
be deemed a prejudicial act unless taken with the 
rest of the speech, which forms the background 
against which the remark must be viewed. An ac¬ 
cused cannot be convicted three times for the same 
speech because the speech offends against the provi¬ 
sions of R. 34 (6) (e), (f) and (g). Even if the speech 
can be said to be a prejudicial act for any one of 
three reasons, there would only bo one oflence and 
b the accused can be convicted for that offence once 
only. [P 495 C 1, 2] 

N . D. Varadachari for R. Chakravarthi — 

for Petitioner. 

K. V. Ramaseshan for Crown Prosecutor — 

for the Crown. 

ORDER. — This petition was admitted because 
the judgment of the learned Chief Presidency Magis¬ 
trate did not set out the nature of the oflence com¬ 
mitted. The speech was not a-nalyscd, and it was 
not apparent on the face of the judgment how the 
Defence of India Act had been contravened by the 
accused. I have now been able to read through the 
whole of tho speech and in particular those passages 
which were marked in the lower Court as being 
particularly objectionable. I have been reminded by 
c the learned advocate for the petitioner of a remark 
of mine in another case* that it was ordinarily un¬ 
fair to apply the Defence of India Act to a speech 
made for the purposes of promoting the welfare of 
the workers in a trade and industrial dispute; but 
the speech with which we are concerned here was 
one to which this Act could be properly applied; for 
it was a wild speech which tended to endanger tho 
public safety and hinder the defence of British 
India during this time of grave emergency. The 
speaker was addressing a large body of workers and 
his speech was likely to influence adversely to the 
war effort the whole body of his listeners and his 
fellow workers. 

It is contended by Mr. Varadachari, and I think 
he is right, that the learned Magistrate was wrong 
in convicting the appellant three times for tho 6ame 
speech because the speech offended against the pro- 
d visions of Rule 34 (6) (c), (f) and (g). Actually, I do 
not think that it offended against R. 34 (6) at all, 
and as far as sub-cl. (g) was concerned, it probably 
had no greater effect than the leading articles in tho 
daily press; hut even if the speech could be said to 
he a prejudicial act for any one of three reasons, 
there would only be one offence. What is punishable 
is the doing of a prejudicial act within the meaning 
of R. 38 (1) (a); and the prejudicial act in this case 
was the making of a speech. If everything in the 
speech offonding against any of the many clauses to 
R. 34 (6) were considered, then the speaker would 
he guilty of not merely three offences, but ono or 
more for each and every objectionable remark made 
throughout tho wholo speech. An objectionable 
remark cannot constitute several prejudicial acts 
merely because it is a prejudicial act in several ways. 
Nor can an objectionable remark be deemed a pro- 

• Reported in (’42) 29 A.I.R. 1942 Mad. 427: (1942) 
1 M. L. .7. 457, In re Guruswami. 


judicial aet unless taken with the rest of the speech,' 
which forms the background against which the re- 1 
mark must be viewed. Two of the convictions and 
sentences are, therefore, set aside. The sentence of; 
four months rigorous imprisonment is not unduly 
severe under the circumstances. It certainly does 
not warrant any interference in revision. 

C.R.K./G.N. Order accordingly . 


a 
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SOMAYYA J. 

Sundarabalakadiresa Thevar and others 

— Appellants 

v. 

Avudai Ammal and others — 

liespondents. J 

Appeal No. 193 of 1939, Decided on 2nd October 
1941,against appellate order of Sub-Judge, Ramnad 
at Madura, D/- 31st March 1939. 

(a) Civil P. C. (1908), O. 21, R. 11 — Execu¬ 
tion petitions are as important as suits them¬ 
selves — Court must bestow proper amount of 
care and caution. 

The loose practice of not bestowing proper amount 
of care and cuution in dealing with execution appli¬ 
cations prevailing in tho mufisil Courts must be con¬ 
demned. Execution applications are as important us 
tho suits themselves and irreparable harm may often 
be done by the Courts not bestowing that amount of 
care and caution which they are bound to bring to 
bear on the disposal of the execution applications. 

[P 497 C 2] 

(b) Civil P. C. (1908), O. 21, Rr. 17 and 11 to <J 
14—Filing of sale papers with execution appli¬ 
cation is not necessary — Execution application 
complying with O. 21, Rr. 11 to 14 must be 
admitted, numbered and retained on file — It 
may then be dismissed for non-compliance of 
this or that requisition of Court—Order return¬ 
ing execution application complying with O. 21, 
Rr. 11 to 14 is illegal — Execution application 
must be treated as pending or as disposed of 
along with next application with which it was 
represented. 

Tho filing of the sale papers along with an execu¬ 
tion application itself is not necessary. Where the 
execution application conforms to the provisions of 
O. 21, Rr. 11 to 14, the execution application must 
be taken on file, numbered and kept on file and the 
sale papers should then bo called for as also any ; 4 
other information that the Court may think it 
necessary in order to enable it to proceed with the 
execution. Tho only order which then can be passed 
on the execution application is one dismissing it for 
non-compliance with this or that requisition of the 
Court after giving sufficient time to the decree- 
holder. Consequently where an execution applica¬ 
tion complying with the requirements of O. 21, 
Rr. 11 to 14 instead of being admitted is returned 
by the Court, the order returning tho same is 
illegal and the execution application must be treated 
as j>ending or as disposed of along with the next 
application with which it was represented : ('39) 26 
A. I. R. 1939 Mad. 841 ; (’40) 27 A.I.R. 1940 Mad. 
281; ('33)20 A.I.R-1933 Mad.540 and ('18)5 A.I.R. 
1918 Mad. 1090, Rel . on. [P 497 C 1;P 498 C lj 

• (c) Execution—Execution application pend¬ 
ing — Death of decree-holder_Court cannot 

dismiss application — It must be kept on file 
awaiting any legal representative to continue it. 
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Where the decree-holder dies pending an execu¬ 
tion application the Court has no jurisdiction to 
pass any order dismissing the execution application. 
The application ought to be kept on file awaiting 
for any legal representative to continue it : (’32) 19 
A. I. R. 1932 Mad. 73 (F.B.), Rel. on. [P 497 C 2] 

(d) Interpretation of statutes—Same word can 
be construed in different parts of same Act in 
different senses if sufficient reasons exist. 

Though ordinarily the same meaning should be 
given to the same words occurring in different parts 
of the same Act, but if sufficient reasons exist, a 
word can be construed in one part of the Act in a 
different sense from that it bears in another part : 
(’37) 24 A.I.R. 1937 Mad. 385 (F.B.), Rel. on. 

[P 500 C 2] 

(e) Limitation Act (1908), Art. 182 (5)—Whe- 
b ther “final order” in Art. 182 (5) means last 

order or order putting end to execution applica¬ 
tion (Quaere). 

Whether the expression “final order' 1 in Art. 
182 (5) means “the last order in point of time" or 
“the order putting an end to the execution petition" 
or "dealing with the merits of the case.“ 

(P 499 C 2; P 501 C 1] 

A\ S. Ravialadhra Iyer — for Appellants. 

T. M. Ramaswamy Iyer — for Respondents. 

JUDGMENT.—The question for decision in 
this appeal is whether execution of the decree is 
barred by limitation. The execution application 
under consideration is E. P. No. 307 of 1938 filed 
on 30th July 1938. The decree sought to be exe¬ 
cuted is a mortgage decree passed on 31st July 1926 
in O. S. No. 55 of 1924 on the file of the District 
c Munsif’s Court, Sattur. There were several execu¬ 
tion applications in between and the question is 
whether the present execution application is not 
saved by the previous applications. The first applica¬ 
tion for execution was filed on 1st July 1927 and it 
was returned for production of sale papers. This 
application wa9 not re-presented with the sale papers 
within the time givon but it was presented along 
with the next execution application filed on 23rd 
Juno 1930. This time also the sale papers were not 
filed with the execution petition but on the under¬ 
taking that they will be filed later, the execution 
application was numbered as E. P. No. 302 of 1930. 
Thcro were a number of defendants, some were 
reported to bo dead, defendant 12 was reported to 
have died two years prior, defendant 21 was also 
dead and some other defendants were not served 
d including defendant 9 who was away at Rangoon. 
Evidently owing to the trouble in service, the peti¬ 
tion was not pressed and it was accordingly dis¬ 
missed on 22nd July 1930. Thore was also a decision 
of tho Madras High Court which held tho field at 
that time that where somo of tho parties die after 
an execution petition is filed, that petition could not 
be proceeded with and that a fresh execution peti¬ 
tion should be filed, 50 Mad. 1.1 Though tho case 
related to the death of the decree-holder, the body 
of the judgment shows that the decision applies to 
tho case of a judgment-debtor as well. 

The next application was filed on Gth June 1933 
without tho salo papers; and on that ground tho 
execution petition was returned on 28th Juno 1933. 
This execution petition was not represented within 
tho time fixed but was presented along with the 

1. (’27) 14 A.I.R. 1927 Mad. 181 : 99 1.0. 627 : 50 

Mad. 1 : 51 M. L. J. 715, Palaniappa Chettiar v. 

Valliammai Achi. 


next application filed on 22nd June 1936. This ap. . 
plication was taken on file and numbered as E. P. * 
No. 1 of 1937. The petitioner (decree-holder) died 
about 23rd November 1937 and then it was adjourn¬ 
ed on 27th November to 4th December 1937 on the 
ground that the decree-holder had died. On 4th 
December, the order was: “Petitioner’s pleader states 
that the petition i9 not pressed. Dismissed.’’ It must 
be noticed that the petitioner was already dead; that 
fact had been brought to the notice of the Court and 
the petitioner’s pleader had no locus standi to make 
any representation particularly that the petition was 
not then pressed. The obvious duty of the Court was 
to wait and see whether any one would come on re¬ 
cord to continue the execution petition as tho legal 
representative. By this time, the decision of the 
Full Bench of the Madras High Court had held in 
55 Mad. 352 2 that where a party dies pending an 
execution application the same might bo continued / 
by or against the legal representative and tho earlier 
decision was overruled. E. P. No. 1 of 1937 was dis¬ 
missed as not pressed on 4th December 1937. Tho 
present execution application (E. P. No. 306 of 1938) 
was thereafter filed by the legal representative of 
tho decree-holder and it has been held by tho lower 
Courts to be barred by limitation on the ground 
that an order returning an execution petition is not 
a final order within Art. 182, cl. (5) of Sch.2, Limi¬ 
tation Act. Column 3 of Art. 182, cl. (5) as amended 
in 1928 runs thus : 

“(Where the application next hereinafter men¬ 
tioned ha9 been made), the date of the final order 
passed on an application made in accordance with 
law to the proper Court for execution or to take 
some stop-in-aid of execution of tho decree or order.' 1 

Tho lower appellate Court held, following the ^ 
decision in I.L.R. (1937) Mad. 112 s that tho expres¬ 
sion "final order" used in the amended article did 
not include an order returning an execution petition, 
that the petitions of 1927 and 1933 woro not avail¬ 
able for saving limitation and that the later cxecu. 
tion petitions are, therefore, barred by limitation. 

Mr. Ramabhadra Iyer tho learned advocate for the 
appellant urges that the decision in I. L. R. (1937) 
Mad. 112 3 and those following it do not apply to 
cases where the execution petitions complied with 
all the requirements of O. 21, Rr. 11 to 14, Civil 
P. C. He urgC9 that the sale papers need not be filed 
with the execution petition, that the orders return¬ 
ing the execution petition on tho ground that the 
sale papers wero not filed are illegal and that in 
such cases the execution petitions improperly re¬ 
turned must be deemed to be still pending or at any /* 
rate that they wero dismissed when tho next exe¬ 
cution petitions along with which they wero re¬ 
presented were dismissed. He also says that tho 
expression "final order" means tho last order in 
point of time and that tho order of return saves 
limitation even under the amended urticlo. Prior to 
tho amendment, Art. 182, cl. (4) which corresponds 
to the present cl. (5) ran thus : 

“(Whore the application next hereinafter men¬ 
tioned has been made) tho date of applying in ac¬ 
cordance with law to tho proper Court for execution, 
or totako 6omo step-in-aid of execution of tho decree 
or order." 

2. (’32) 19 A.I.R. 1932 Mad. 73 : 135 I.C. 561 : 55 
Mad. 352 : G2 M. L. J. 1 (F. B.), Venkatachalam 
Chetti v. Ramaswami Servai. 

3. (*36) 23 A.I.R. 1936 Mad. 613 : 163 I.C. 354: 71 
M. L. J. 336: I.L.R. (1937) Mad. 112, Kesavalu v. 
Official Receiver, West Tanjore. 
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Id some cases the execution petition was dismissed 
after being kept pending for several years. In such 
cases the starting point being the date of the pre¬ 
vious application, great hardship was being caused. 
In 38 Mad. 695* at page 697 Sadasiva Iyer and 
Spencer JJ. pointed out the hardship caused to the 
decree-holders in fixing the date of applying as the 
starting point. The amendment wa3 made in 1927 
and the expression “the date of the final order 
passed on an application" was substituted for the 
expression "the dute of applying in accordance with 
law." This has given rise to a fresh controversy 
whether the expression "final order" means "the 
last order in point of time" or "the order putting 
an end to the execution petition." There is a con¬ 
flict of opinion in this Court on this question. Before 
proceeding to this point, it is bettor to advert to the 
facts of this case. 

It is common ground that all the execution appli¬ 
cations gave all the particulars that aro required by 
0. 21, Itr. 11 to 14, Civil P. C. The defect in the 
first execution application was that the sale papers 
were not filed. As pointed out by the decision of this 
Court in 40 Mad. 949 6 the Code does not make it 
incumbent upon a decree-holder to furnish the sale 
papers along with the execution application itself. 
The duty of the Court is to seo whether all the 
requirements of 0. 21, Rr. 11 to 14 are complied 
with. If they are complied with, then the execution 
application ought to bo taken on file and the ealo 
papers should then bo called for as also any other 
information that the Court may think it necessary 
in order to enable it to proceed with the execution. 
The order of the District Munsif returning the first 
execution application is clearly illegal and was not 
justified by the facts. The execution application 
ought to have been given a number, kept on file as 
was done with later applications and then the 
application should have been dismissed on the 
ground that the necessary papers called for were 
not produced. 

The second application was filed on 23rd June 
1930 without the sale papers as was the case with 
the first execution application. Rut this time either 
the office or the pleader seems to have lighted upon 
the decision of this Court in 40 Mad. 9496 just 
referred to as there is a note "40 Mad. 9495” j n 
pencil on the execution application. This applica- 

x l T° n ™ V,ls la ' <en on file and numbered as E. 1\ 
No. 362 of 1930. As I said before, there were u 
number of defondants; one had gone to Rangoon, 
two were dead and others were not served as they 
were away in different villages and after several 
adjournments, it wa3 not pressed and it was there¬ 
fore dismissed on 22nd July 1930. The third appli- 
cat.on was filed on 6th June 1933. There was no 
defect in this application so far as the particulars 
required under 0.21, Rr. 11 t„ U but F ttS be(or6i 

the sale papers were not filed. The Court which on 
the occasion of the second application took it on 
filo gave a numbor and retained it on tfao authority 
in 40 Mad. 949,6 this time overlooked that decision 
and did not perform its duty of taking it on file 
but returned it for sale papers. Tho only ground 
upon which it was returned is "sale papers not 
produced. Returned. Timo two weoks." Again, 
"returned. Timo two weeks." Tho romarks that 


4. (’14) 1 A. I. R. 1914 Mad. 384 : 23 I.C. 533 : 38 
Mad. 095; 26 M.L.J. 433, Abdul Khadcr v. Krishna 
Malamal Nair. 

5. (’18) 5 A. I. R. 1918 Mad. 1090 : 38 I. C. 136 : 
40 Mad. 949 : 32 M. L. J. 021, Natesa l'illai v. 
Oanapathia Pillai. 
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I made with respect to the first execution petition 
apply to this ; more so as the proper procedure was 
followed at the time of the second execution peti¬ 
tion; why the same procedure was not followed at 
tho time of the third application is not clear. It 
only shows the loose practice prevailing in the 
mofussil Courts as regards tho execution applica¬ 
tions a practice which has often been condemned by 
this Court. Execution applications are as important 
as the suits themselves and irreparable harm may 
often be done by the Courts not bestowing that 
amount of care and caution which they are bound 
to bring to bear on tho disposal of the execution 
applications. 

This case is a very good illustration of the harm 
that is done by the Courts not doing their duty in 
tho case of execution applications. If the first and 
the third execution applications had been taken on 
file, numbered aud retained on file as they ought 
to have been, tho only order that could have been 
passed was one dismissing them for non-compliance 
with this or that requisition of tho Court. 1/ that 
had been done, there would have been no room for 
argument. Instead of that, they were returned and 
returned without any justification and, in spite of 
the fact that time and again this Court has pointed 
out that in the case of non-production of sale 
papers, the execution application ought not to be 
returned but kept on file. Tho fourth application 
which wn* mude on 22nd June 1936 was, as I said 
ultimately taken on file as E. P. No. 1 of 1937 .’ 
Between tho date of the presentation on 22nd June 
and January 1937 when it was given a number, the 
matter underwent a numbor of adjournments. The 
Court asked the pleader how it was not barred. 
Then the matter was argued and reliance was placed 
upon certain decisions of this Court and ultimately 
after hearing the advocate, the Court ordered it to 
be filed subject to the question of limitation bein^ 
raised by the respondents. As said already, the 
decree-ho der died in November 1937 and thereafter 
the pleader whose authority had ceased with the 
death of his client seems to have mentioned that 
the petition was not then pressed. This again shows 
that proper care is not taken in the disposal of 
exccuticm petit,ons. The Court had no jurisdiction 
to pass any order on 4th December dismissing the 
execution application. The petitioner was dead and 
the application ought to have been kept on file 
awaiting for any legal representative to continue it. 
ft PpIication is tho present one. 

'[« m DK , E - P - No. 1 of 1937 filed on 22nd Juno 
lJob, the decree-holder ha3 to show how it is within 
time. Fie relies upon tho previous application which h 
was filed on 6th Juno 1933 but which was returned 
on 28th June for no other reason than that tho 
sale papers were not filed. This is an illegal order 
which ought never to have been passed. There was 
no defect in that execution application. It ought to 
have been taken on file and then dismissed^ tho 
sale papers were not filed after a sufficient time 
was given to tho decreo-holdcr. It is surprising that 
the Court returned tho execution applications for 
want of ealo papers in spite of the fact that in tho 
Civil Rules of Practice thcro is a long note bringing 
it to the notice of tho executing Courts thafr it is 
their duty to take the execution applications which 
are otherwise in order on file and give sufficient 
time havmg regard to tho distance of the reL-istra 
tion olficea and other circumstances to enable tho 
decree-holder to produce the encumbrance certifi¬ 
cates and other sale papers. Chapter 9 Part 6 
applies to sale of attached property. Then Part 7 
Kives general rules about sale of property under 


e 
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a order of Court. The decree in this case being a 
mortgage decree, the sale of property is directed by 
the decree itself. In such cases, Rule 195 provides 
that where the immovable property exceeds Rs. 100 
in value, an encumbrance certificate should be filed. 
There is a note to this rule setting out in extenso 
the High Court’s Dis. No. 1246 of 1922 : 

“There is nothing in the rules which requires 
the production of the encumbrance certificate along 
with the execution application. The sale proclama¬ 
tion is settled some days after the application and 
it was also open to the party to file it before the 
date fixed for settling the proclamation. The subor¬ 
dinate Courts are therefore requested to fix the date 
for settling the sale proclamation with due regard to 
the time which will be required to produce the en¬ 
cumbrance certificate, the distance of the registra¬ 
tion office and other circumstances.The 

® subordinate Courts are therefore requested to see to 
the strict observance of the instructions issued 
above with regard to the fixing of the date of the 
sale proclamation.” 

The difficulties that confront a decree-holder by 
the Courts not following these instructions are best 
illustrated in this case. I do not see why the parties 
should be penalised for the Court not doing its duty 
and I must take it that the third execution appli¬ 
cation must bo treated as either pending even now 
or that with the disposal of the next application, 
this was also disposed of. Similarly, with respect to 
the first execution application, the papers ought not 
to have been returned. The execution application 
ought to have been taken on file and retained on 
file and appropriate orders passed later on. I am 
therefore of opinion that in this case the execution 
c petitions filed on 1st July 1927 and on 6th June 
1933 must be taken to have been illegally dismissed 
and, therefore, treated either os pending or as dis¬ 
posed of along with the next application with which 
they were represented. In this view, the first appli¬ 
cation must have been treated as having been dis¬ 
posed of by the order of the Court on 22nd July 
1930 when the next application was dismissed and 
that the third application should be taken to have 
been dismissed when the next application was dis¬ 
missed on 4th December 1937. In this view, tho 
present execution application is within time and not 
barred. In I.L.R. (1940) Mud. 60° at pp. 70 and 71, 
Stodart J. observed this: 

‘'Thero are in my opinion only three ways of 
dealing with an application for the execution of a 
decree, and these are unambiguously defined in 
^ O. 21, R. 17, Civil P. C. If the application conforms 
to the requirements of Rr. 11 to 14, it must be ad¬ 
mitted which means that it receives a serial number 
in the execution petition register and comes on in 
tho usual course in open Court for the orders of tho 
Judge. In such a case there will be a final order 
which will effectively dispose of the matters raised 
in the application. Secondly, if tho application does 
not comply with the requirements of Rr. 11 to 14, 
it may be forthwith rejected. Thirdly, and this is 
the case now under consideration, if the application 
does not comply with the provisions of Rr. 11 to 14, 
tho .Judge, instead of rejecting it forthwith, may 
allow the defect to bo remedied and if necessary may 
grant time to enable the applicant to do this." 

The present case falls within the first of the three 
alternatives. In all cases where the requirements of 

6 . (‘39) 26 A. I. K. 1939 Mad. 841: 189 I. C. 411 : 

I.L.R. (1940) Mad. GO : (1939) 2 M. L.J.671, Chi¬ 
dambaram v. Murugesam. 


0.21, Rr. 11 to 14 were fulfilled, the obvious course 
pointed out by Stodart J. ought to be followed and ° 
if it was not followed and an order of return was 
made, then it must be taken that it is an absolutely 
illegal order and that when the papers were later on 
put back into Court, it must be taken that it was 
still pending without a proper disposal as held by 
Abdur Rahman J. in (1939) 2 M. L. J. 4697 The 
learned Judge held that where an execution applica¬ 
tion which complied with the necessary require¬ 
ments of law is improperly returned, the order of 
return is illegal and the execution application 
should be taken to be pending even though it bad 
been returned to the party and was not physically 
in the records of the Courts. The matter there arose 
in restitution proceedings and application for resti¬ 
tution are treated by the Madras High Court as ap¬ 
plications for execution so that successive restitution 
applications are governed by the rules which relate / 
to execution applications. Tho order for restitution 
which was being executed was one passed in 1924. 
The first application was on 13th November 1925. 

It was returned to the party on 18th November 1925. 
This application was later on represented ns an 
aunexure with the next execution application. 
Dealing with this question, tho learned Judge says 
this on page 473. 


“This brings me to the main question whether 
the application of 13th November 1925, should still 
be deemed to be pending as no final orders required 
by Art. 182(5), Limitation Act, were passed on that 
application. This would depend upon the effect of 
the order passed by the Court returning tho appli¬ 
cation to the defendant-appellant in consequence of 
the interim stay being then in force. This was 
clearly a wrong order and it is therefore contended 
that the application should still bo deemed to bo 
undisposed of and thus held to bo pending. The 
learned counsel for the appellant has relied on a 
number of cases which lay down that in order to 
entitle a petitioner to treat an application as in con¬ 
tinuation or one for revival of apreviousappheation 
it should be found that the order dismissing the 
first application, was wrong or that the first appli¬ 
cation was not properly disposed. . . . . I he prin¬ 
ciple on which these cases were decided is beyond 
controversy; but they have been attempted to bo 
distinguished by the learned counsel for tho respon¬ 
dent on tho ground that the orders passed on tho 
applications were not only illegal but tho applica¬ 
tions were physically in Court. He contends that 
when the applications had been returned to the ap¬ 
pellant either improperly in 1925 or when the 
application returned for compliance with certain 
requirements in 1928 was not represented by him 
within a reasonable time it must be considered to 
be non cst in the eye of the law and cannot be taken 
advantage of by the appellant after the lapse of 
about nine jears. Tho contention is undoubtedly 
plausible but is thero any warrant in law for mo to 
give offect to it when I find that the Court was not 
justified in returning the application to appellant 
on the ground that an interim order for stay had 
been passed by it two days before ? The application 
should have been retained in Court and any legal 
order that tho executing Court might have consi¬ 
dered to be proper and which it was competent to 

give should have been passed thereon.in the 

absence of any legal or proper order l am constrain¬ 
ed to come to tho conclusion that the application 


7 


h 


7. (’40) 27 A. I. R. 1940 Mad. 281 : 189 I. C. 185 ; 
(1939) 2 M.L.J. 4G9, Krisbnamacbari v. Chengal- 
rnya Nftidu. 
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althongh not physically in Court must be yet 
a treated to be pending and undisposed of.” 

This decision applies word for word to the pre¬ 
sent cose. In the case before me, the first aud third 
execution applications should not have been return¬ 
ed. There was no defect which entitled the Court 
to return tho papers. They ought to have been kopt 
on file and numbered as execution applications and 
then further orders should have been passed dis¬ 
missing them if the requirements of the Court wero 
not complied with. In the words of this judgment, 
as it is, no final order was passed on the two execu¬ 
tion applications just mentioned. In tho case before 
tho learned Judge, nine years elapsed between the 
date of tho return and the application thatcanio up 
before him which was filed in 1934. Being pressed 
with this long delay, tho learned Judge held that 
that did not make any difference. Dealing with this 
® contention tho learned Judge says this on p. 475 : 

“Moreover, the objection as to laches or delay, 
based as it is on the equitable doetrino of English 
Courts cannot be allowed to prevail when the legal 
rights of a party to proceeding come up before the 
Court for determination. It might have been differ¬ 
ent if the appellant were asking for an equitable 
relief. Flo is asking for a legal relief in this caseand 
tho only question is whether this is barred by tho 
statutoof limitation. There is thus no room in such 
coses for tho application of any equitable defence 
such as suggested by tho learned counsel for the 
respondent. In the circumstances tho application 
made by the appellant in 1925 must bo held not to 
havo been disposed of and the application made in 
1934 may be regarded either in tho nature of a 
reminder or as one for continuance thereof. 0 

£ 

Tbo view that in such coses, the execution appli. 
cation which was returned and later on re-presen¬ 
ted must ho taken to he still on file and not 
disposed of was laid down hy Madhavan Nair J., in 
64 M. L. J. 401. 8 It is urged by the respondents’ 
learned advocate that the matter is concluded in 
his favour hy certain decisions of this Court. Beforo 
making a detailed reference to these cases, it may 
be mentioned that in all these cases, tho execution 
applications did not fulfil tho requirements of 0. 21, 
Rr. 11 to 14. Therefore they wero rightly returned, 
and tho Court could not havo taken them on file and 
entered them in tho Execution Register. When 
these applications which wero directed to be re¬ 
presented within a particular time were not re- 
presented within that time and wero re-presented 
only with the next application filed some years after 
« it was hold that these applications would not save 
limitation. Under the Limitation Act, ns amended 
in the year 1928, tho starting point is not thedateof 
tho filing of tho Inst execution petition hut tho final 
order on that execution application. The question 
considered in tho decisions relied on for the res¬ 
pondents was whether an order returning an execu¬ 
tion application was a final order within the 
meaning of Art. 182 (5) of Sch. 2, Limitation Act. 
There again, there is a sharp difference of opinion, 
one view being that tho expression "final order”' 
means tho last order as opposed to a provious order 
and the other view being that tho expression "final 
order” means an order putting an end to the execu¬ 
tion application and not one merely returning it. 
That the expression "final’’ rofors merely to the 
Inst in point of time is tho view propounded by 

8 . (’88) 20 A. I. R. 1933 Mad. 540 : 144 I. C. 167 : 
64 M, L. J. 401, Mahomed Abu Bakknr v. Ram 
Krishna. 


Pandrang Row J., in 1936 M. W. N. 547.® no 
adhered to that view when the same question came 
before him sitting with Venkataramana Rao J. in 
I. L. R. (1937) Mad. 616.10 
Execution applications in some cases were kept 
pending for a long time aud then dismissed; the 
next application for execution would be barred if 
time is reckoned from the date of tho filing of tho 
previous execution application and not from tho 
date of the order on that execution application. To 
remedy this defect, the Legislature amended the 
Article by introducing tho expression, "the final 
order." This gave rise to the present trouble, one, 
set of Judges holding that the term "final order" 
means the last order on the previous execution peti-, 
tion and the other view that it must be an order 
disposing of the execution petition finally and that 
it does not include a mere order of return. The 1 
chief reason that prevailed with tho Judges who * 
took tho second view was that if the expression 1 
“Goal order" is taken to be tho last order in point 
of time, it would enable decree-holders merely to 
prolong tho execution by filing frivolous applications 
and that therefore when the applications were re¬ 
turned, the order returning the execution petition 
ought not to he taken to be a final order within the 
moaning of cl. (5) of Art. 182. If only the decree- 
holder represents the execution application and asks 
that the Court should dismiss it in view of the 
defects noticed hy it, the Court is bound to dismiss 
it and, undoubtedly, even according to these deci¬ 
sions, the next execution application will be within 
time and the order will be tho final order. This was 
the ground on which Venkataramana Rao J., sit¬ 
ting with I’andraDg Row J., distinguished the caso 
beforo them. In that case, there was a reference to 
a Full Bench on another point and after the Full 
Bench expressed its opinion that a civil revision 
petition is also an appeal within tho meaning of 
Art. 182(2), the case came on beforo Pandrang Row 
and Venkntaramana Rao JJ. There tho High Court 
dismissed the civil revision petition on 3rcf Novem- 
ber 1927 and the application which came for consi¬ 
deration before tho High Court was one presented 
on 16th November 1932. In between there was an 
application filed on 24th Juno 1929. That applica- 
tion did not givo certain particulars but it was held 
that the omission to give those particulars did not 
make tho execution application one not in accord¬ 
ance with law. Treating it as an application in accord¬ 
ance with law tho question to be considered was 
whether it saved time under Art. 1S2 (5) ns amen¬ 
ded. In that case, the executing Court had dismissed 
the application on tho ground that certain require- i. 
ments were not complied with. Therefore Venkata- 
rarnana Rao J. held that whero tho Court actually 
rejected tho application for tho reason that the re¬ 
quirements wero not complied with, there was a 
final order even if wo take it that the expression 
"final order" meant an order terminating the pro¬ 
ceeding and not merely tho ono last in point of time. 
Pandrang Row J. expressed the view that ho adhered 
to the opinion that he had expressed in tho earlier 
case, 1936 M. W. N. 547.® With respect I rnny point 
out that if only the execution applications had been 
re presented without complying with tho requisitions 
nnd tho Court dismissed it as it would bo bound to 
t he e xecution could be kept alive by frivolous appli- 

9. (’36) 1936 mTwT N. 547^1^0^7T^dayachi 
v. Itajaqopalrtn. 

10. (’37) 24 A.I.R. 1937 Mad. 385 : 168 I.C. 561 : 

I. L. R. (1937) Mod. 616 : (1937) 1 M. L. J. 453 
(F. B.), Chidambara Nadar v. Rama Nadar. 
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a cations - In fact in C. M. A. No. 435 of 1939» (un¬ 
reported) the execution application was ordered to 
be returned but the decree-holder never took a 
return of the papers. At the end of the year, the 
application was dismissed as the papers had not been 
taken return of. It was held that that order would 
be a final order as one terminating the execution 
proceedings. In (1941) 1 M.L.J. 83712 a decree had 
been transferred for execution to the Bombay High 
Court and while the papers were still in that Court 
another execution petition was filed in the original 
Court. I hat Court passed the following order : 

Copy of the decree has not been received from the 
High Court, Bombay—Returned." Within three 
years after this order, a fresh execution application 
was filed and the question was whether the order 
just set out was a final order within the meaning 
of Art. 182 (5). King J. who delivered the leading 
o judgment held that it was a final order and eaid 
this on p. 839 : 

‘‘No doubt in most cases when an application of 
this kind is returned to the applicant, it is returned 
for the definite purpose of remedying some defect 
and of being re-presented within a brief interval of 
time. In tho present caso, the Court has not stated 
that it required any action to be done by the appli¬ 
cant. It has merely used the word ‘returned,* after 
explaining the reason why the application was 
returned. Wo think the only interpretation that 
can reasonably be given to this language is that the 
Court had decided that it would have nothing fur¬ 
ther to do with tho application, and if that inter¬ 
pretation is correct, tho order of 27th February 
cannot be other than a final order within tho moan- 
ing of any of tho rulings of the Madras High Court 
C which deal with the interpretation of that expres- 


A. I. R. 


sion." 

This only shows that oven on the view that the 
expression 'final order' means an order terminating 
the execution application, frivolous applications can 
bo filed if the decrec-holder chooses to insist upon 
the Court dismissing them. He has only to repre¬ 
sent tho papers without complying with the require¬ 
ments and tho Court would then be bound to dismiss 
the applications. Why if in such a case tho execution 
is kept alive by an order of dismissal passed when 
the requirements were not complied with, tho same 
result should not follow when the execution appli- 
cation was taken return of and not ro-presontcd I 
fail to sec. There is no difference in substance. It 
is only a difference in form. Tho wholo difficulty 
arises because successive execution applications are 
d allowed by tho Legislature prescribing a starting 
point for each successive application and giving a 
period of twelve years for the execution of mofussil 
decrees and prescribing no limit at all for execution 
of decrees of tho Chartered High Courts. The 
remedy docs not therefore consist in treating the 
expression "final order" as one terminating tho 
execution application and not ono passed last in 
point of time. 

Another reason given is that tho term ‘'final 
order * used by tho Legislature in cl. (2) of Art. 182 
has boon held to oxcludo orders passed for default 
ot prosecution and that therefore the term "final 

ltofnr„., ln ^ rt ' 182 W muat 1,0 similarly construed. 

00 is made to the decisions of tho Judicial 

1 L < L M Ra» N °- 435 °‘ 1939 ’ «”» v. 

1 mo«i 4 | 1 \ 28 w ' I,R - 1941 Mad * 731 : 197 *• c - 261 : 
L, V. 1 k. J. 837, Kandasami Chettiar v. 
Qokuldoss Madanji & Co. 


Committee in 36 All. 284;13 36 All. 350.14 Venkata- 
subba Rao J. in I. L. R. (1937) Mad. 1123 and 
Burn J. in I L. R. (1940) Mad. 60,6 re i y on thes0 
decisions of the Judicial Committee. If this is so 
the matter of the suit must be judicially dealt with 
and a mere order of dismissal for non-prosecution 
is not a final order." That means that the order 
must be one on the merits of the case. But an order 
dismissing an execution petition for non-prosecution 
is undoubtedly held to be a final order for purposes 
of Art. 182 (6). This is recognised to be so by 
Venkntasubba Rao and Cornish JJ. in I.L.R. (1937) 

• a r 1 ™ 2here reference is made to tho decision 
in A.I.R. 1933 Rang. 87is which held that an order 
merely closing the execution" was a final order. 

Rao J ; P° int3 out in I.L.R. (1937) 
Mad. 616 that an order dismissing an execution 
petition would be a final order even though the 
order did not deal with the merits. On pp. 632 and / 
633 he 6ays : 

"In my opinion an order would boa final order 
within the meaning of the clause if it terminates 
the execution proceeding so far as the Court passing 
it is concerned. The order need not be ono on tho 
merits. M 

Pandrang Row J. says on p. 636 : 

“In innumerable cases execution petitions are 
dismissed or struck off either for default or for 
failure to take steps, and it has never been contended 
that there is in such cases no final order which 
alone will provide a fresh starting point of limita¬ 
tion. M 

Reference to and reliance placed upon the deci¬ 
sions dealing with tho expression “final order" as 
used in Art. 182 (2) would prove too much and this 
aspect has apparently escaped the attention of tho q 
learned Judges who have taken tho contrary view. 
That the 6ame word may bo used by the Legisla¬ 
ture in different parts of tho same Act in different 
senses is recognised by the Full Bench in I. L. R. 
(1937) Mad. 616. 10 This is what they say : 

“The only serious objection urged against this 
view is, that in ono and tho same Act the samo 
word ought not to bo construed in two different 
senses and that, as tho word “appeal" has a narrower 
meaning in Arts. 150 to 157, it would bo wrong to 
give it an extended senso in Art. 182. But as a 
canon of construction, though ordinarily tho same 
meaning should bo given to tho samo words occurr¬ 
ing in different parts of tho samo Act, it is recog¬ 
nised that if sufficient reasons exist, a word can be 
construed in ono part of an Act in a differont senso 
from that it bears in another part." 

In tho caso before the Judicial Committee, tho 
appeal was dismissed for want of prosecution and it 
was held that that order would not bo a final order 
within tho meaning of Art. 182(2). If wo apply tho 
samo reasoning to an execution application, it will 
load to this result that where an execution appli¬ 
cation which is dismissed—say for non-payment of 
batta which is non-prosecution—tho order will not 
be a final order but undoubtedly orders of dismissal 
for non-prosecution are final orders. If wo construe 
tho expression 'final order* as one dealing with tho 
merits of tho ca.se, tho decision of Pandrang Row 

13. (’14) 1 A. I. R. 1914 P.C. 65 : 23 I. C. 644 : 41 
I. A. 104 : 36 All. 284 (P. C.), Batuk Nath v. 

Mt. Munni Dei. 

14. ('14) 1 A. I. R. 1911 P.C. 66 : 23 I.C. 649 : 36 
All. 350 : 27 M. L. J. 17, Abdul Majid v. 
Jawahirlal. 

15. (*33) 20 A. I. R. 1933 Rang. 87 : 112 I. C. 435, 
Kadiresan v. Maupg Van Ya. 
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a and Venkataramana Rao JJ. in I.L.R. (1937) Mad. 
616,1° the decision of Pandrang Row and King JJ. 
in (1941) 1 M.L.J. 837 12 and the decision inC.M.A. 
No. 436 of 1939*1 would all be wrongly decided. 

All these considerations will have to be borne in 
jmind and the whole question considered when the 
jquestion directly arises for decision. In the present 
case as the execution application fulfilled all the 
requirementsof law as laid down under 0.21, Rr. 11 
to 14, the order returning the execution application 
was wholly illegal and this case is therefore distin¬ 
guishable from the decisions in I.L.R. (1937) Mad. 
112 s and I. L. R. (1940) Mad. 60.° I hold therefore 
that the execution application is not barred. It does 
not matter whether I direct the first application of 
1927 to be taken on file as undisposed of and fur¬ 
ther orders passed onitorwhether further execution 
is proceeded with on the application of 1938. The 
b appeal is allowed with costs throughout and execu¬ 
tion petition remanded to the first Court to proceed 
with further execution. No leave. 

C.R.K./G.N. Appeal allowed. 

C. P. C._ 

(a) (’40) Chitaley, 0. 21 R. 11, N. 2. 

(c) (’40) Chitaley, S. 146, N. 4 Pt. 7, 0. 21 R. 16, 
N. 19 and 0. 22 R. 12, N. 1. 

(’41) Mulla, Page 468 Pt. (m), Page 774 Pt. (w) 
and Page 950 Note “Execution proceedings.” 

(d) ,(’40) Chitaley, Preamble, N. 7 Pt. 36a. 

(b) (’40) Chitaley, 0. 21 R. 11, N. 2 and 0. 21 
R. 17 Notes 2 and 5. 

(’41) Mulla, Page 776 Note “Sub-r. (1)." 

Limitation Act— . 

(’42) Chitaley, Art. 182, N. 86a. 
c (’38) Rustomji, Page 1759 Sub-heading “In accor¬ 
dance with law.” 
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Horwill J. 

In re subbiah Thevan and others — 

Petitioners . 

Criminal Revn. Case No. 985 of 1941 (Criminal 
Revn. Petn. No. 930 of 1941), Decided on 26th 
November 1941, to revise judgment of Court of 
Sessions, Madura, in C. A. No. 149 of 1941. 

Criminal P. C. (1898), S. 106—Magistrate not 
giving reasons for passing order under S. 106 
—Order is not illegal. 

\\ hero Magistrate has expressed an opinion that 
d because of the facte noted in the judgment be was 
of opinion that an order under S. 106 is necessary, 
the order is not bad merely because the Magistrate 
has failed to give reasons for passing an order under 
S. 106 : (’26) 13 A. I. R. 1920 All. 144 and (’27) 14 
A. I. R. 1927 Pat. 37, Expl. % and Dieting .; (*23) 
10 A. I. R. 1923 Mad. 618 and 1934 M. W. N. (Cr.) 
98, Pel. on. [p 501 C 1 , 2] 

Cr. P. C.— 

(’41) Chitaley, S. 106 N. 18. 

(’41) Mitra, Pages 191-192 N. 225. 

C. A. Mohamed Ibrahim — for Petitioners. 

Public Prosecutor — for the Crown, 

ORDER. — This petition was admitted on the 
question whether the order passed under S. 106, 
Criminal P. C., was proper in the absence of reasons 
given by the trial Magistrate for passing such an 
,order and the absence of any reference to the order 
in the judgment of the Sessions Judge. The trial 
Magistrate has expressed un opinion that because of 


the facts noted in the judgment he was of opinion 
that an order under 8. 106, Criminal P. C., was 
necessary. It has been argued on the authority in 
A. I. R. 1926 All. 1441 and A. I. R. 1927 Pat. 37,^ 
decisions of single Judges, that something more is 
necessary. I do not think that even those coses lay 
dtwn any general rule that a trial Magistrate must 
give reasons for his opinion. However that may be, 
the decisions of this Court are clear on this point. 
Spencer J. in 44 M. L. J. 485* says: 

“I do not think it is necessary that the lower 
Court should record a finding that a breach of the 
peace was involved in order to invest itself with 
power to make an order under S. 106 (1), Criminal 
P. C. 

If the oflence of which the accused were convic- 


6 


ted was one which did not of itself necessarily in¬ 
volve a breach of the peace, such as criminal 
trespass, mischief, or unlawful assembly, it would / 
be proper that the Magistrate or Judge should in 
bis order make it clear that a breach of the peace 
was committed. 


Rut the section does not require such a finding 
to be recorded, and when the oflence of which the 
accused is convicted is one which implies the use of 
violence it would be superfluous to say more. The 
Judge has recorded his opinion that it is necessary 
in tbis case to require the convicted persons to exe¬ 
cute a bond for keeping the peace, and that is all 
that the section in terms demands." 


Jackson J. in 1934 M. W. N. Cr. 98 4 states this 
principle in very much the same words and refers 
to 30 M. L. T. 3485 and 29 Mad. 190,0 which ex¬ 
press a somewhat different view', and says that the 
former merely follows the latter and that the latter 
was dealing with an oflence of which a breach of 9 
the peace was not a necessary ingredient. There 
was, therefore, no illegality in the order of the 
Sub-Magistrate. The Sessions Judge makes no re¬ 
ference at all to the order under S. 106, Criminal 
P. C., and the reason for this omission is presum¬ 
ably that the vakil for the petitioners did not think 
the point worth pressing. The petition isdismissed. 

C.R.K./R.K. Petition dismissed. 


1. (*26) 13 A. I. R. 1926 All. 144: 89 I. C. 1025: 

26 Cr. L. J. 1457: 23 A. L. J. 1053, Mohamed 
Rahim v. Emperor. 

2. (’27) 14 A. I. R. 1927 Pat. 37: 97 I. C. 424: 27 
Cr. L. J. 1112, Jai Singh v. Emperor. 

3. (’23) 10 A. I. R. 1923 Mad. 618: 72 I. C. 615: 

44 M. L. J. 485: 24 Cr. L. J. 155, Ramaswami 
Thevan, In re. h 

4. (’34) 1934 M. W. N. (Cr.) 98, Kunhikannan v. 
Emperor. 

5. (*23) 10 A. I. R. 1923 Mad. 133: 76 I. C. 966: 

25 Cr. L. J. 294: 30 M. L. T. 348, In re Thiru- 
malai Reddi. 

6 . (’06) 29 Mad. 190: 3 Cr. L. J. 461. Muthiah 
Cbetty v. Emperor. 
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King J. 

Pottiswami , alleged partner of Potti . 
swami and Brothers — Petitioner 

v. 

Sait Sulaiman (Mitta) _ Respondent. 

Civil Revn. Petn. No. 1240 of 1940, Decided on 
4th February 1942, to revise order of Sub-Jud^e. 
Iiezwada, D/- 10th April 1910. 
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Cml P. c. (1908), S. 42 and O. 21, Rr. 50 
(2) and 10 — Original Court and not transferee 
Court can decide alleged partner’s liability under 
Rule 50 (2). 

The Court to which a decree has been trans¬ 
ferred for execution has no jurisdiction to decide 
the question of a person’s liability under 0. M, 
R. 50 (2). The decree-holder must apply to the 
Court which passed the decree : (’32) 19 A. I. It. 
1932 Pat. 323, Foil.-, (’21) 8 A.I.B. 1921 All. 199; 
( 24) 11 A. I. R. 1924 All. 700 and (’31) 18 A. I. R. 
1931 Lab. 730, Dissent. [P 502 C 1, 2] 

C. P. C. — 

(’40) Cbitaley, S. 42 N. 3 and 0. 21 R. 50 N. 5 
Pts. 11 and 12. 

(’41) Mulla, Page 170 Note "Powers of Court exe¬ 
cuting transferred decree" and Pago 822 Note 
"Court wbicb passed tbe decree." 

P. Satyanarayana Rao — for Petitioner. 


A. I. B. 

ferable. It not only gives tbe words "Court which 
passed the decree" their plain and literal meaning 
but it explains why a particular kind of adiudica- 
ion is limited to the Court which passed the decree 
from a consideration not of some other part of the 
Code only, but of the words of the sub-rule itself. 

I accordingly allow this petition, and direct that 
the respondent’s application to the Subordinate 
Judge of BezwAda under O. 21, B. 50 (2) be dis¬ 
missed with costs throughout. His remedy must be 
to apply to the Court at Khurai. 

C.R.K./R.K. Petition allowed . • 

A. I. R. (29) 1942 Madras 502 

Horwill J. 

Amara Narasimhalu Chetty _ 

Petitioner 1 


V. V. Ramadurai — for Respondent. 

ORDER. — The petitioner here is alleged by the 
respondent to be a partner in the firm of Potti- 
Bwami and Brothers against whom the respondent 
has a decree granted by the Court of Small Causes 
at Khurai. The decree has been transferred for 
execution to the Subordinate Judge’s Court of Bez- 
wada, which Court has held that it has jurisdiction 
to decide the question of petitioner’s liability under 
O. 21, R. 50 (2). Petitioner questions the correct¬ 
ness of that decision. If R. 50 (2) alone bo referred 
to, the decision appears to be obviously wrong. The 
sub-rulo says that the decree-holder must apply to 
the Court which passed the decree. This must 
always be distinguishable in tho nature of things 
c from tho Court to which the decree has boon sent 
for execution and is so distinguished in fact in both 
S. 42 and in O. 21, R. 10. 

Tho scope of 0.21 appears to be that where R. 10 
applies tho word "Court” alone is used. Where as 
in R. 16, R. 26 or R. 50 it i9 intended that the 
application should bo restricted to one Court that 
one Court is specifically referred to. The learned 
Subordinate Judge relied however upon 43 All. 894.1 
In that decision, which has been accepted without 
any independent discussion in 46 All. 5602 and 13 
Lah. 327, 8 stress is laid upon tho overriding provi¬ 
sions of S. 42, which, it is said, was intended to 
remove all questions arising out of the decree from 
tho cognizance of the Court which passed it and 
had transferred it. This decision has however been 
dissented from in 11 Pat. 680.* There tbe learned 
d Judges point out tlmt O. 21, R. 50 (2) contemplates 
what is in effect tho trial of a suit in which tho 
person against whom execution is sought may con¬ 
test not only his own liability ns a partner of the 
judgment-debtor firm, but tho plaintifl’s claim upon 
its merits. 

There being no authority in Madras I am freo to 
Ichooso either of these conflicting views. With great 
respect it seems to me that tho Patna view is pre- 

1. (’21) 8 A. I. R. 1921 All. 199 : 61 I. C. 401 : 43 
All. 394 : 19 A. L. J. 187, Sital Prasad v. Messrs. 
Clement Hobson <fc Co. 

2. (’24) 11 A.I.B. 1924 All. 700 : 83 I. C. 848 : 46 
All. 560: 22 A. L. J. 439, Sanwal Das v. Collector 
of Etah. 

3. (’31) 18 A.I.R. 1931 Lah. 736 : 134 I. C. 1026 : 

13 Lah. 327 : 33 P. L. li. 598, Bombay Co. Ltd., 
Karachi v. Kahan Singh. 

4. (’32) 19 A.I.R. 1932 Pat. 323 : 141 I. C. 61 : 11 
Pat. 580 : 13 P. L. T. 751, Kaluram v. Firm Sheo- 
nand Rai Jo3hi ltam. 


V. 

Thamidalapati China Itamayija Naidu 
and others — Respondents. 

Civil Revn. Petn. No. 2429 of 1939, Decided on 
22nd September 1941, to revise order of District 
Court, Nellore, D/- 22nd June 1939. 

(a) Civil P. C. (1908), O. 7, R. 11 — Value of 
property found for court-fees — Court is not 
precluded to find subsequently whether ft has 
jurisdiction. 

The finding as fo tho value of tho property for 
purposes of court-fee does not preclude tho Court 
from afterwards coming to the conclusion that it 
has no jurisdiction to try the suit. Tho true value 
of the land determines jurisdiction and is also tho g 
basis for caculnting court-fee, subject to tho quali¬ 
fication of S. 12 (1), Court-fees Act, that when once 
the amount of court-fee has been determined it is 
final : (’19) 6 A. I. R. 1919 Mad. 93 ; 17 C. \V. N. 

1503 ; 4 Mad. 204 and 14 Mad. 169, Rel. on ; (’37) 

24 A. I. R. 1937 Mad. 81 (F.B.), Ref. [P 503 C 2) 

C. P. C._ 

(*40) Cbitaley, O. 7. R. 11, N. 4. 

(’41) Mulla, Pago 012, Note "Clause (b) : Whore 
tho relief claimed is under-valued." 

(b) Civil P. C. (1908), S. 115 — Finding that 
property Is valued at certain amount cannot be 
disturbed In revision. 

Where both tho Courts below are satisfied that 
the value of tbe proporty exceeded a certain 
amount, tho High Court would not go behind that 
finding in revision. [p 503 C 2] h 

C. P. c. — 

(’40) Cbitaley, S. 115, N. 2 pt. 4. 

(’41) Mulla, Pago 408, Noto "Limits of rovi- 
sional jurisdiction.” 

K, Umamaheswaran —for Petitioner. 

M. S. Ramachandra Rao and D . R. Krishna 
Rao — for Respondents. 

JUDGMENT. — Tho petitioner purchased a 
plot of land in court auction for a sum of Rs. 239. 

Ho was unable to obtain possession and brought 
the suit out of which this petition arises for posses¬ 
sion of tho property. He valued the suit at tho 
amount which he had paid in court auction. Tho 
Court thought that insufficient and arbitrarily fixed 
the valuation at Rs. 1000 ; and tho District Munsif 
asked tho plaintiff whether ho would accept that 
figure or whether ho would prefer to have a com¬ 
mission issued to determine its value. The plaintiff 
accepted tho valuation of Rs. 1000 and paid the ad¬ 
ditional court-fee. Tho defendants contended in 
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their written statement that the value of the pro¬ 
perty was considerably over Rs. 3000 and that the 
Court had no jurisdiction to try the suit. The 
learned Munsif, ulthough he did not determine the 
actual value of the property, came to the conclusion 
on the data available to him that it was clear that 
whether the value of the property was os high as 
the defendants stated or not, the value certainly 
considerably exceeded his pecuniary jurisdiction. 
Ho therefore returned the plaint for presentation to 
tho proper Court. The matter was taken on appeal 
to the District Judge who came to tho conclusion 
that although the District Munsif might have done 
well to have issued a commission to determine the 
value of the property, he was nevertheless right. 
Ho therefore dismissed the appeal. 

Tho real question in this petition is whether, 
when once tho District Munsif bad determined the 
amount of court-fee payable, the District Munsif, 
in view of S. 12 (1), Court-fees Act, and S. 14, 
Madras Civil Courts Act, had authority to recon¬ 
sider the value of the property even for purposes of 
jurisdiction. It would indeed be strange if the 
Court, by making an error in fixing the value of 
the court-fee payable, could obtain jurisdiction 
which it did not really possess. Mr. Umamabe- 
swaram for the petitioner is unable to find any 
authority for that position. On the other hand, 
there is a direct authority of this Court in 10 
M. L. W. 1781 by Kumaraswami Sastri J. that the 
determination of the court-fee does not preclude the 
reconsideration of the value of the property for 
questions of jurisdiction. He followed 17 C. W. N. 
503* which was decided by a Bench of the Calcutta 
High Court and it is conceded by Mr. Umamahe- 
swaram that this decision is against him. The 
learned Judges there followed 4 Mad. 204 s and 14 
Mud. 169.* In 4 Mad. 204,3 it was held that the 
finality referred to in S. 12 (1) was only with re¬ 
gard to arithmetical calculations of the court-fee 
payable and not to questions of classification. The 
question was thought to be of importance there be¬ 
cause, if the opinion of tho Munsif as to the nature 
of tho suit was final, an appeal would not lie. If the 
Munsif had rightly understood the nature of the 
suit, an appeal would have lain. The learned Judges 
therefore held that on this question of jurisdiction 
Jt was competent for them to go behind the finding 
of the Munsif ; and the reason they tfave was that 
a determination under S. 12 (1) was not final with 
regard to the classification of suits. In 14 Mad. 169* 
a suit was dismissed because the additional court- 
fee fixed by the Court was not paid, and the ques¬ 
tion there wa9 whether an appeal lay against tho 
order dism.ssing tho suit. The learned Judges fol¬ 
lowed 4 Mad. 2048 ftnd beld that g 12 did nQt 

ply to a wrong determination of tho classification 
of a suit. Much tho same question camo before a 
Full Bench in I. L. It (1937) Mad. 275^ and the 
learned Judges were inclined to disagreo with the 
reasoning in 4 Mad. 204* and concluded that S. 12 
(1) applied to questions of classification as well as to 


mere questions of calculation. They did not discuss 
the question whether S. 12 (1) would be final as to ' 
jurisdiction as well as to court-fee ; but certaiu re¬ 
marks of Yenkatasubba Rao J. at p. 282 suggest 
that be did not think so. He says : 

"The present trend of decisions seems to be that 
where a plaint is rejected under cl. (b) of O. 7, 
B. 11, the order rejecting the plaint is not appeal- 
able when the order is based on a question of valua¬ 
tion pure and simple ; but if the order involves a 
a decision as to the category to which a suit be¬ 
longs, the order is appealable. As we have said, this 
view is the result of tho endeavour to reconcile the 
Code with the Court-fees Act. But is it really 
necessary to take such a view?” 

The learned Judge then goes on to give reasons 
why it is not necessary to do so. If Mr. Umumahe- 
swaram's reasoning were sound, then a determina¬ 
tion of the court-fee would be final for all purposes, / 
and even though a suit were dismissed for non¬ 
payment of additional court-fee wrongly demanded, 
no appeal could lie despite the provisions of O. 7. 

It. 11 from the decree. The learned Judges in that 
case held that an appeal would lie, despite the fact 
that a decision had been given which was final for 
purposes of court-fee under S. 12 (1). I therefore 
agree with the learned District Judge that the find¬ 
ing as to the value of the property for purposes of 
court-fee did not preclude the Court from after¬ 
wards coming to the conclusion that it had no 
jurisdiction to try the suit. The true value of the 
land determines jurisdiction and is also the basis 
for calculating court-fee, subject to the qualifica¬ 
tion of S. 12 (1), Court-fees Act, that when once 
the amount of court-fee has been determined it is 
final. 

A minor point raised by Mr. Umamaheswaram ® 
is that the Distriot Munsif did not have before him 
satisfactory material on which he could come to 
the conclusion that he had no jurisdiction. Both 
the Courts below were satisfied that the value of 
the property exceeded Bs. 3000. I am not prepared 
to go behind that finding in revision. Finally, it is 
said that as the respondents submitted to the juris¬ 
diction of the Court by taking part in certain pro¬ 
ceedings ordered on the footing that the Munsif 
bad jurisdiction, they were precluded from question¬ 
ing the jurisdiction of the Munsif later. Whether 
there was apy personal estoppel or not, when the 
court found that - it was not competent to try the 
case, it clearly could not proceed and was bound to 
return the plaint to the plaintiff for re-presentation 
in a Court of competent jurisdiction. The petition 
is dismissed with costs. j, 

C.R.K./R.K. Petition dismissed. 


* A. I. R. (29) 1942 Madras 503 

Leach C. J. and Byers J. 

Palani Mudaliar and another — 

Appellants 


1. (’19) 6 A. I. R. 1919 Mad. 93 : 52 I. C. 1001: 10 
M. L. W. 178, Narasimhacbarjulu v. Zamindar 
of Bobbili. 

2. (*13) 17 C. W. N. 503: 1G I. C. 575 : 1G C. L. J. 
371, Peary Shah v. Surajmal Marwari. 

3. (*82) 4 Mad. 204, Annamalai Chetti v. Lieut. 
Col. J. G. Cloete. 


v. 


M. NatarajaJi alias Avialorpavanathan 
and another — Respondents. 

Appeal No. 35 of 1941, Decided on 24th February 
1942, from order and judgment of Krishnaswami 
Ayyangar J., D/- 21st July 1941. 


4. ('91) 14 Mad. 169, Kanarun v. Komappan. 

5. (‘37) 24 A. I. R. 1937 Mad. 81 : 166 I. C. 615 : 
I- L. R. (1937) Mad. 275 : (1937) 1 M. L. J. 1 

B.), Madana Mohana v. Krupasindhu. 


• Advancement-Doctrine of-Applicability_ 

It does not apply to Indian Christians. 

. J, h °, r : n8 , 1,3 , h ,l0Ctrin ° of adv& hcement cannot bo 
applied to Indians on grounds of justice, equity and 
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a good conscience. The doctrine i6 entirely unknown 
to the personal laws of the vast majority of the 
inhabitants of this country. Religious belief is not 
a factor in the application of the doctrine and 
therefore there is no reason for making an exception 
in the case of Indian Christians : 6 M. I. A. 53 
(P.C.), Rel. on. [P 504 C 2 ; P 505 C 1] 

M. Ramchandra Rao and E. N. Pandalai — 

for Appellants. 

N. Srinivasa Ayyangar — for Respondents. 

LEACH C. J. — The main question to be 
decided in this appeal is whether the English 
doctrine of advancement applies to Indian Christians. 
The rule does not apply to Hindus or Mahomedans. 
See 6 M. I. A. 53;1 48 Mad. 805;2 37 All. 557® and 
13 M. I. A. 232.* In 14 Rang. 242, 1 2 3 4 5 6 a Full Bench 
of the Rangoon High Court held that it did not 
6 apply to Burmese Buddhists. In 48 Cal. 260,® the 
Privy Council held that the presumption of an 
advancement does apply to persons who are born 
in India of English parents and have resided in 
India all their lives, except for occasional visits to 
England. Admittedly there is no deoision of the 
Privy Counoil or of Indian Courts which has extended 
the application of the principle. 

Beforo discussing further the question whether 
the doctrine of advancement applies to Indian 
Christians it will be convenient to set out the 
relevant facts. The appeal arises out of an applica¬ 
tion filed by respondent 1 in insolvency proceedings 
in this Court. The insolvent, Ponnaniruthamnial.is 
the wife of respondent 1 who applied for a declara¬ 
tion of his title to a half share in a house and its 
site known a9 No. 53 Avadhanam Pappier Street, 
c Choolai, Madras. This property was purchased on 
29th August 1938 in the name of the insolvent and 
one Harry Daniel, who had married the daughter of 
respondent 1 and the insolvent. The price paid was 
Rs. 6500. Respondent 1 had been employed as a 
guard by the South Indian Railway Company 
Limited. He retired in the month of January 1938, 
when he was paid the sum of Rs. 7000 which was 
standing to his credit in the provident fund of the 
company, and later a sum of Rs. 2175 which repre¬ 
sented a gratuity for good service. Respondent l’s 
case is that out of the moneys which he received 
from the Railway company he provided altogether 
Rs. 2500, and this has been held to be the case by 
the learned Judge sitting in Insolvency (Krishna- 
8 wami Ayyangar J.). When the transaction was 
entered into respondent 1 paid Rs. 1500 and the 
, father of Harry Daniel Rs. 2000. The balanco 
a Rs. 3000 was advanced by the vendors on the secu¬ 
rity of a mortgage of the property entered into by 
tho insolvent and her son-in-law. The mortgage 

1. (1854-57) 6 M. I. A 53 : 4 W. R. 46: lSar.493: 

2 Suthor. 13 (P. C.), Oopeekrist Oossain v. Gunga- 
prasad Gosain. 

2. (’25) 12 A.I.R. 1925 P. C. 181 : 88 I. C. 327 :48 
Mad. 605 : 52 I. A. 286 (P. C.), Lakshmiali Chetty 
v. Kothandarama Pillai. 

3. (’16) 2 A.I.R. 1915 1>. C. 96 : 30 I. C. 299 : 37 
All. 557 : 42 I. A. 202 (P. C.), Mt. Bilas Kunwar 
v. Desrnj Ranjit Singb. 

4. (’69-70) 13 M. I. A. 232 : 13 W. R. 1 : 4 Beng. 
L.R. 1 : 2 Suthcr. 279: 2 Sar. 622 (P.C.), Moulvic 
Sycd Uzher All v . Mt. Babee Ultaf Fatima. 

5. (’36) 23 A.I.R. 1936 Rang. 256: 163 I.C.211:14 
Rang. 242 (F.B.), Maung Tun Pe v. B. K. Haider. 

6 . (’21) 8 A.I.R. 1921 P. C. 56 : 57 I. C. 834 : 48 
Cal. 260 : 10 L. B. R. 335 . .,7 L A . 275 (p. C .), 

F. J. R. Kerwick v. K. M. Kerwick. 
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was discharged the same year. Oat of the Rs. 3000 _ 
due to the vendors Rs. 1000 was advanced by 
respondent 1 and Rs. 2000 was raisedona mortgage 
in favour of the Madras City Co-operative Bank 
Limited. This deed of mortgage is dated 5th 
November 1938 and was executed by respondent 1 
his wife, their son, their two daughters, and their 
son-in-law. The property was divided into two 
residences, one in which respondent 1 and his wife 
lived and the other in which their daughter and 
their son-in-law lived. On 28th November 1940, the 
insolvent executed a deed of settlement of her 
interest in the property in favour of her husband, 
her son and the daughter who had married Harry 
Daniel. The consideration was stated to be her 
natural love and affection for the beneficiaries. The 
deed contains these recitals : 

''W hereas the settlor and one Harry Daniel jointly 
purchased the houses and ground 53 Avadhanam / 
Pappier Road, and 4-A Dharmaraja Koil Street, 
Choolai, Madras, more particularly described in the 
schedule hereto by a deed of sale dated 20th day of 
August 1938 and whereas the settlor is in possession 
and occupation of one half of the said properties and 
whereas the settlor has been in indifferent health 
for some time and desires to settle her half share in 
the said properties in favour of her husband 
Amalorpavanathan and her children Louis Victor 
Magalamari Animal tho beneficiaries, out of her 
natural love and affection and with a view to provide 
for them.** 

The insolvent was adjudicated on 8th April 
1941 and the order of adjudication was based on this 
deed of settlement. On 25th April 1941 respondent 1 
filed an application in the insolvency proceedings in 
which he asked for a declaration that he was the - 
owner of half of the property and that his wife was 
merely a benamidar for him to this extent. Healso 
asked for an order permitting him to remain in 
possession of tho portion of tho house occupied by 
him and his wife. This is the application which has 
given rise to the appeal. Tho learned Judgo held 
that the wife was a benamidar for her husband, but 
his judgment makes it clear that he did not arrive 
at this conclusion without hesitation. The.evidence, 
to uso tho learned Judge's language, is meagre, but 
it is certainly sufficient to establish the fact that 
respondent 1 did provido Rs. 2500 of the money 
required for the purchoso of the property. In fact, 
this has not been disputed before us. It is al 60 
aocepted that if the wife is to be deemed to be a 
benamidar tho husband is entitled to a half share in 
the property. The appellants are creditors of the 
insolvent and they oppose the husband's application, k 
In the first place they say that tho Rs. 2500 must 
be regardgd as a loan by respondent 1 to his wife. 

In the alternative they say that it must be regarded 
as an advancement to the wife for her own benefit; 
in other words that he intended to make a gift of 
tho property to her. Tho first contention calls for 
little comment. There is no evidence from which it 
can bo concluded that the husband intended to make 
a loan to his wife. In paying this money ho was 
either intending to benefit his wifo or ho was using 
her as a benamidar. I return now to the question 
whether the English doctrine of advancement 
applies. Both the husband and the wife are Indians 
of the full blood and profess the Roman Catholic 
faith. Being Indians they cannot claim to comej 
within the English rule, unless the Coart is prepared 
to hold that it should bo applied on grounds of 
justice, equity and good conscience. I can see no 
reason for its application on any of these grounds.! 

The doctrine is entirely unknown to the personal 
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a laws of the vast majority of the inhabitants of this 
country, and Indian Courts have persistently refused 
to apply it to the Hindus and the Mahomedans. 
In delivering the judgment of the Privy Counoil in 
• 6 M. I. A. 53* at p. 75, Knight Bruce L. J. said : 

“ It is clear that in the case of a stranger the 
presumption is in favour of its being a benamee 
transaction, that is a trust ; but it is clear also that 
in this country, where the person in whose name 
the purchase is made is one for whom the party 
making the purchase was under an obligation to 
provide, tho case is different ; and it is said that 
that ought to be deemed the law of India also, not 
because it is the law of England, but becausc’it is 
founded on reason and the fitness of things, if I 
may use the expression, or natural justice, that on 
such grounds it ought to be considered the law of 
India. Now, their Lordships are not satisfied that 
b this view of the rule is accurate, and that it is not 
one merely proprii juris.” 

Later in this judgment Knight Bruce L. J. 
observed : 

Various reasons may be urged against the 
abstract propriety of the English rule. It is merely 
one of positive law, and not required by any rule of 
natural justice to be incorporated in any system of 
laws, recognising a purchase by one man in the 
name of another, to be for the benefit of the real 
purchaser. Their Lordships, therefore, are not pre¬ 
pared to act against the general rule, even in the 
absence of peculiar circumstances ; but in India 
there is what would make it particularly objection¬ 
able, namely the impropriety or immorality of 
making an unequal division of property among 
children. This might be more striking where there 
t "« re more s ° ns than one; but if the objection exists, 
it does not become less where there is only one son 
for the father may have others, and in such a case 
tho same objectionable consequences would follow as 
where several sons were in being.” 

It seems to me that these observations which are 
embodied in a judgment of the Judicial Committee 
are fatal to tho plea that tbo English doctrine of 
advancement can be applied legitimately to Indians. 
Religions belief is not a factor in the application of 
tho doctrine and therefore there is no reason for 
making an exception in the case of Indian Chris- 
Lans. Consequently, I hold that the presumption 
which is associated with the doctrine does not arise 

trA™!! 1 ’. 82 -’ TrUsts Act - 1882 . Provides that 
mnohiJ? f P er ^ *8 transferred to one person for a 
consideration, paid or provided by another person, 

, ° ther person did not intcnd 
d !( i P il y ir« F i C tl h ° consideration for tho benefit 

^ H f T°’ I' | ran8fe ree must hold the pro- 

perty for the benefit of the person paying or provid- 

' n8 v j!/.°>? S ‘ 0n ; Tl ' ereforo “s respondent I 

provided the money for the purchase of a half of 

nnl^T y, H bftH rnU . 8 i bo Wdcd as being his 
unless the evidence justifies the conclusion that he 

intended to make a gift to his wife. The appellants 

say that the evidence does justify this conclusion. 

I hey point to the fact that when tho insolvent and 

her son-in-law obtained a loan for the Madras City 

Co-operative Bank Limited he allowed them to 

represent to the bank that they were the owners of 

the property and to raise money on this basis. Then 

they point to tho fact that he allowed his wife to 

settle tho property on him and their son and 

married daughter, instead of obtaining from her a 

declaration that she was merely his benamidar. 

Are these facts sufficient to establish an intention 
on the part of respondent 1 to make a gift in favour 
of his wife ? Krishnaswami AyyaDgar J. did not 
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think they were sufficient and bis decision cannot 
be disturbed unless it is shown to be wrong. Tho 6 
burden is upon the appellants and I am not prepared 
to say that the burden has been discharged. It was, 
of course, improper for respondent 1 not to disclose 
the full facts to the Madras City Co-operative Bank 
Limited, but he did join in the mortgage which 
was created in its favour and it is very likely that 
ho thought that this was enough. Ilis wife was an 
ostensible owner and he was not. Neither do I find 
tho fact that respondent 1 allowed his wife to 
execute a deed of settlement instead of a declaration 
of his ownership, surprising, having regard to the 
* *1 ^ is 6o often shown by litigants in 

a similar position. His wife owed money to tho 
appellants who had obtained a decree against her, 
and it is very probable that he considered that the 
best method of safeguarding himself was a deed of 
settlement. The conduct of respondent 1 is no doubt f 
blameworthy, but this is not the deciding factor. 
The question which the Court has to decide is 
whether the evidence justifies tho conclusion that 
respondent 1 intended to make a gift to his wife 
and for the reasons given I agree with the learned 
Judge that it is not sufficient for the purpose. The 
appeal will be dismissed with costs in favour of 
respondent 1. 

C.It.K./K.S. Appeal dismissed. 
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Leach C. J. and Byers J. 

Sri Rajah Rao Niladri Rao Garu _ 

Appellant 

v ' 0 
R. Venkatarama Iyer and others _ 

Respondents. 

Appeal No. 49 of 1941, Decided on 11th February 
1942, against order of Gentle J., D/- 10th Septem¬ 
ber 1941. c 

r» CiV » P 0 -, C ‘ (1908) ’ ° 21 * R - 97 “ Applicabi- 
lity—R. 97 applies only where property is sold 
by Court in execution proceedings and require¬ 
ments of R. 95 are fulfilled. 

Rule 97 of 0. 21 only applies when property has 
been sold by the Court in execution proceedings and 
the requirements of R. 95 have been fulfilled. Henco 
where r conveyance has been executed outside 
Court and there is no certificate and no order for 
delivery of possession, tho remedy of tho decree- 
holder vendee on obstruction to possession is by 7 j 
way of a suit and not by an application under R 97- 

0 8 0 l 3, ^ L ; R - 5 P - C 518 « C*33) • 20 A.I.R*. 

1933 Cal. 24G, Rel. on ; (’24) 11 A. I. R. 1924 All. 

493 (F.B.), Dissent. [P 507 C 1 21 

C. P. C. _ 

(’■10) Chitaloy, O. 21 R. 97, N. 1 Pt. 2. 

(’41) Mulln, Page 910 Pts. (g) and (h). 

F. Govindarajulu — for Appellant. 

N. Panchapagcsa Iyer , V. R. Nataraja Iyer 
and L. S. Veeraraghaui Iyer — for Respondents. 

LEACH C. J-It is not necessary to enter 

upon a discussion of tbe merits of this appeal be 
cause a preliminary objection taken by resnondrnt l 
must prevail. On 30th July 1930, respondent 3 ob- 
ta.ued a final decree for sale in a mortgage suit 
instituted on the original side of this Court against 
respondent 2 and others. The preliminary decree 
was for the payment of Rs. 4,64,059-0-9 with in¬ 
terest. The security comprised a number of immov- 
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n able properties, some in Madras and some in Salem. 
‘ As the result of an arrangement between respon¬ 
dent 3 (the decree-holder) and respondent 2 (the 
judgment-debtor) all the properties except two lots 
were released on payment by respondent 2 to res¬ 
pondent 3 of their values. On 20th June 1934 the 
unrealized security included 22 acres of land in 
Mambalam, a suburb of Madras. The decree-holder 
had applied for the sale of these lands and a pro¬ 
clamation had been settled, but by consent of the 
parties the sale was on that date postponed for a 
period of three months. It was a condition of the 
postponement that if the value of the lands was not 
paid to the decree holder within three months they 
should be sold by him or on his behalf “by private 
treaty or otherwise," without the necessity of a 
fresh proclamation of sale. It is the appellant’s 
case that 120 grounds of the Mambalam property 
b were covered by Paimash No. 611. Eighteen grounds 
equal acre. Respondent 2 did not pay to the decree- 
holder the value of the lands within the required 
period, but the decree-holder eventually found in 
the appellant a purchaser for 33 grounds at an ac¬ 
ceptable price. It is the appellant’s case that at this 
stage respondent 2 conceived the idea of getting the 
benefit of this area for himself by pretending that 
the lands did not fall within the paimash No. 611 
but within paimash Nos. 606 to 609. All the lands 
comprised within paimash Nos. 606 to 609 had 
been released from the mortgage. Apparently there 
aro no records in existence from which accurate 
information can be obtained with regard to the 
boundaries of the lots included in theso paimash 
numbers. 

On 24th April 1939 Gentle J. ordered respon¬ 
dent 2 to execute a conveyance to the appellant in 
■ respect of the 33 grounds of land said to be within 
paimash No. 611. A conveyance was drawn up and 
approved by the Court. The boundaries of the 33 
grounds were taken from an original sale deed exe¬ 
cuted in favour of respondent 2 in 1920. In obedi¬ 
ence to the order of the Court respondent 2 on 19th 
March 1941 executed the conveyance, but made the 
following unauthorised addition at the end of tho 
document: “As tho lands are not properly identified 
and as there aro no correct survey numbers, I am 
not selling any lands already released by tho Rajah 
Sahib and sold by mo to others. Theso sales have 
been made according to the Corporation identifica¬ 
tion. I have excluded these plots.** This addition 
to tho document was eventually struck out under an 
order of tho Court. On 24th March 1941 respon¬ 
dent 2 according to the appellant, conveyed to 
d respondent 1 tho lands which the appellant had pur¬ 
chased under the conveyance of 19th March 1941. 
According to respondent l,the two lots of properties 
are quite distinct, tho lands bought by him being 
within paimash Nos. 606 to 609. When the appel¬ 
lant went to take possession of the property which 
ho understood he had purchased ho discovered that 
respondent 1 was already there and he alleges that 
respondent 1 obstructed him. In these circum¬ 
stances, he filed an application under O. 21, Rr. 95 
and 97, Civil P. C., asking for an order of the Court 
directing tho removal of the obstruction. This ap¬ 
plication was also heard by Gentle J. who came to 
the conclusion that tho evidence did not establish 
that tho lands purchased by tho appellant were tho 
game as those purchased by respondent 1. lie con¬ 
sidered that thero might have been a mistake. The 
learned Judge further held that there was no evi¬ 
dence of obstruction. On these findings he dismis¬ 
sed the application. The appeal is from bis order of 
dismissal. Respondent 1 says that the appeal does 


not lie because the application did not lie. He con- - 
tends that O. 21, R. 97 only applies to sales held 
by the Court in execution of decrees and maintains 
that the sale to the appellant was a private one. 

The provisions of the Code with regard to tho 
sale of immovable property in execution of a decree 
are contained in Rr. 82 to 103 of O. 21. Rule 83 
which gives power to the Court to postpone a sale 
to enable a judgment-debtor to raise the amount of 
the decree does not apply to a decree for sale grant¬ 
ed in a mortgage suit. Rule 94 states that where a 
sale of immovable property has become absolute, 
the Court shall grant a certificate specifying the 
property sold and the name of the person who at 
the time of sale is declared to be the purchaser. The 
rule further provides that the certificates shall bear 
the date on which tho sale became absolute. There¬ 
fore, in a sale held in execution the Code requires 
the Court to grant a certificate of sale containing 
specified particulars. Rule 95 says that where the 
immovable property sold is in the occupancy of the 
judgment-debtor or of some person on his behalf or 
of some person claiming under a titlocreated by the 
judgment-debtor subsequently to the attachment of 
such property and a certificate in respect thereof 
has been granted under R. 94, the Court shall, on 
the application of the purchaser, order delivery to 
bo made by putting the purchaser or any person 
whom he may appoint to receive delivery in posses¬ 
sion of tho property. Rule 97 reads as follows : 

“(1) Where tho holder of a decree for the posses¬ 
sion of immovable property or the purchaser of any 
such property sold in execution of a decree is 
resisted or obstructed by any person in obtaining 
possession of the property, bo may make an appli¬ 
cation to the Court complaining of such resistance 0 
or obstruction. 

(2) The Court shall fix a day for investigating tho 
matter and shall summon the party against whom 
the application is made to appear and answer the 
same.” 

In this caso there was no sale certificate and no 
order for delivery of possession and the question 
which tho Court is called upon to decide is whether 
in these circumstances an application under It. 97 
would lio at tho instance of the appellant. Tho 
conveyance to the appellant was made in pursuance 
of an arrangement which was entered into between 
him and respondents 2 and 3 outside the Court. It 
is said by Mr. Venkatarama Sastriar on behalf of 
the appellant, that parties may choose to adopt 
their own procedure for the realisation of tho decretal 
amount and that this does not preclude the opera- h 
tion of Rule 97. In this connexion he relies on a 
passage from tho judgment of the Privy Council in 
(1873) L. R. 5 P. C. 616 1 at p. 522. In delivering 
that judgment Sir Montague E. Smith said : 

"It is true that there was a deviation from tho 
ctirsus curia, but the Court bad jurisdiction over 
tlio subject, and tho assumption of the duty of 
another tribunal is not involved in the question. 
Departures from ordinary practico by consent aro of 
every day occurrence; but unless there is an attempt 
to give the Court a jurisdiction which it docs not 
possess,or something occurs which is such a violent 
strain upon its procedure that it puts it entirely out 
of its course, so that a Court of appeal cannot pro¬ 
perly review the decision such departures have 
never been held to deprive either of the parties of 
the right of appeal." __ 

1. (1873) L.R. 5 P.C. 516 : 30 L.T. 729 : 22 W.R. 

900, Pisani v. Attorney-General for Gibraltor. 
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a Mr. Venkatarama Sastriar Las also drawn our 
attention to the fact that the principle Btated in 
(1873) L. B. 5 P. C. 516 1 was affirmed by their 
Lordships in 2 I.A. 219.2 The facts in (1873') L. K. 
5 P. C. 51G 1 are in no way analogous to the facts 
here. Tho Court is here concerned with the effect of 
certain provisions of an Indian statute. The state¬ 
ment of Sir Montague E. Smith in (1873) L. R. 5 
P. C. 516 1 on which Mr. Venkatarama Sastriar so 
much relies cannot legitimately be taken out of its 
setting and used for tho purpose of interpreting 
R. 97 of 0. 21, Civil P. C. In my judgment the rule 
only applies when property has been sold by the 
Court in execution proceedings and the requirements 
of It. 95 have been fulfilled. The provisions of 
R. 1* of 0. 19 of the Rules of tho Original Side of 
this Court lend strong support for this opinion. 

b i) ot r e ,i ! ovei 7 a PP licfl tion under 0. 21, 

it. J5 of the Code for possession of immovable pro¬ 
perty sold in execution of a decree shall be accom¬ 
panied by a certificate of the Registrar that a sale 
certificate under 0. 21, R. 94 of the Code has been 
granted to and in the name of the person who at 
the time of the sale was declared to be the pur¬ 
chaser. The objection now taken by respondent 1 
was taken by him when the application for the 
removal of the obstruction was before Gentlo J. 
The learned Judge overruled the objection and in 
doing so accepted the opinion expressed by Sulai- 
ixiau J. in 46 All. G93.3 It was there stated that 
the provisions of It. 97 come into operation only 
when either the delivery of possession has been 
ordered by the Court, or, at any rate, an attempt to 
obtain possession has been made by the decree- 
holder out of Court. Tho decision of the Allahabad 

c by Rankin C. J. in 60 Cal. 

8 and the learned Chief Justice refused to follow 
it. In the course of his judgment Rankin C. J. said 
that the correct way of working Rr. 95, 96 and 97 
was this : 

“First of all, to find out whether the applicant 
claims to be within R. 95 or R. 9G. If he does not, 
dismiss his application then and there and leave 
Gun to bring a separate suit. If on any reasonable 
right he claims to be under R. 95 or It. 9G, let him 
Gave a general warrant mentioning nothing about 

St P n ar V CUlar , pCr30D who is likel ? t0 8>vo trouble; 
wl.An .fc see ™ hat particular person doesgive trouble 

TnnlLnM ^ ffiCCr ° f tb ° C ° urt c0mcs to P ut tbe 
P P°! seM ; on ;and according to tho claim 

„ P wbo thus G ive s trouble, an applies- 
1 ™“ a y successfully bo made under R. 97.” 

d tb ° decision in 60 Cal. 8* is that the 

J i “°,V® r“ U8t bo . to an °fficer of tho Court before 
an application can be mado under R. 97 I see no 

of"the rnlea 0l | bt f tb0 corrcctnes3 of this interpretation 
. ‘he rufes, but even if obstruction to the purchaser 

hims If is sufficient to found an application, it does 

not, as I have already indicated, lio until the 

° l I' 95 huVe heen met - Kuies 95 and 
b ° .. rend conjunction. The conditions 
requisite for the application of R. 97 were not ful¬ 
filled here and therefore the application did not 
Q‘ lbe appellant's remedy, assuming that there 

2. (’74) 24 W. R. 193 : 15 Bong. L.R. 383 : 2 I A 
2i9 : 3 Sar. 519 : 3 Suther 190 (I*. C.). Sadasiva 
Pillai v. Ramalmgu Filial. 

3. (’24) 11 A.I.R. 1924 All. 495 : 83 I.C. 923 : 46 
i All. 693 : 22 A.L.J. G26 (F.B.), hsobharam v. Tursi 

Ram. 

4. (’33) 20 A.I.R. 1933 Cal. 24G : 143 I.C. 361 ; GO 

5'*!' 3: 30 C. W. N. 9G5, Kiranshahi Daseo v. 
'Jllicial Assignee of Calcutta. 


Madras 507 


was unlawful obstruction, was by way of suit, not! „ 
by way of an application under R. 97. For tke=e ! 
reasons I would dismiss the appeal with costs, 
x\3. 150. 

BYERS J.—I respectfully agree. 

C.R.K./K.S. Appeal dismissed. 
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Wadsworth and Patanjali Sastri JJ. 

A. Baiujaswami Ayyar — Appellant 

v. 

Jainabu Bibi Ammal and others — 

. , „ Bespondents. 

Appeals Nos. 10/ of 1938 and 169 of 1940, Decided 
?, n . August 1941, against decree and order of 

5?.. Din<1 igul, D/- 7th October 1937 and * 

2/th October 1939, respectively. * 

(a) Mortgage—Lease by usuiructuary mort¬ 
gagee back to mortgagor expiring in 1934 - 
Mortgagor continuing in possession on under¬ 
standing that formal lease similar to previous 
one would be executed—Suit by mortgagee to 
recover mortgage amount and rent — Claim to 
mortgage amount admitted but for rent disputed 
— Mortgagee held entitled to rent at rate of 
previous lease from 1934 to date of suit—Costs 
of mortgagee — Failure to ask for decree on 
confession under O. 12, Rule 6, Civil P. C. _ 
fc.ftect — Decree for rent held not decree for 
interest — Interest on arrears of rent and costs 
held could be scaled down under S. 9, Madras 
Agriculturists Relief Act. 

I ho usufructuary mortgagee leased back the a 
mortgaged property to the mortgagor. After tho 
termination of the second lease in 1934 no fresh 
lease was executed and the mortgagor continued in 
possession and enjoyment of the property under an 
understanding that a formal lease would be executed 

Xrioa^l 6 pr ?7 i0 “ ! eas , es ' Their occupation 
after 1934 was on the basis that they were to m on 

suUin 19?7 re f nt ftS th * ej had Paid P revious ly. In the 

, m . ortga S e amount a nd rent by tbo 
mortgagee the claim in respect of the forme/ was 

admitted but that for the rent was disputed : 

(r n m C m! hat tbo mortgagee was entitled to rent 
L~“ 1984 u .f . t0 . the date of suit at the same rate 
which prevailed during the currency of the previous 

written leases and not merely damages for use and 
occupation. [p 508 Q 2] 

Z/eW f urther that tho mortgagee was entitled to h 
costs on the uncontested scale so far as tho admitted 
amount of the plaint claim was concerned and costs 
on the contested scale only to the extent to which 
the claim was actually contested. The amount of 
the costs could not be swelled merely because the 
plaintiff abstained from asking for the decree on 
confession to which be was entitled under O 12 
R- G, Civil P. C. [P 508 C 2; P 509 C lj 

Field also that tho judgment-debtors having been 
found to be agriculturists were entitled to relief 
under the Madras Agriculturists Relief Act onlv to 
the extent to which interest had l»cen decreed t».« 
decree for rent or damages was not a decree lor 
interest; but the interest on arrears of rent and the 
interest on costs could be scaled down under S 9 of 

c. p c. _ [P 509 c 1] 

(’40) Cbitaley, S. 35, N. 26 Pt 7 

(,4 tV^?ii a ’r ,8Ca . 1 l d -i, 49 ’ Note ’“Costs to be in 
the discretion of the Court.” 
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a T. P. Act — 

(’86) Mulla, Page G61, Note “Terms of holding 
over.” 

(>37) Mitra, Pages 638-639, N. 616. 

(b) Madras Agriculturists Relief Act (4 of 
1938), S. 10 (2) (i) — Mortgagee need not be in 
physical possession for purposes of S. 10 (2) (i) 
—Usufructuary mortgage—Lease back to mort¬ 
gagor — Mortgagee must be deemed to be in 
possession. 

A usufructuary mortgage and a lease back to the 
mortgagor cannot be regarded as a simple mortgage 
bearing interest. Though the mortgage and lease 
back form part of the same transaction effect must 
be given to each according to its terms and the 
Court cannot, by reading the two together, spell out 
a transaction totally different in character and 
b incidents. A person who leases his land to another 
remains in possession of the land leased and the 
same is true whether he be a mortgagee with posses¬ 
sion or owes his interest in the land to an absolute 
title. It is not necessary for the purpose of S. 10 (2) 
(i) that the mortgagee should be in physical posses¬ 
sion of tho property. A mortgagee with possession 
who has leased the land back to the mortgagor must 
be treated as in possession of tho property mort¬ 
gaged, so as to get the benefit of the exception in 
S. 10 (2) (i) : ('40) 27 A.I.R. 1940 Mad. 946, Rel. 
on. [P 509 C 1) 

2Lf. S. Venhatarama Iyer — for Appellant. 

C. A . Seshagiri Sastri — for Respondents. 
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JUDGMENT. — These two appeals both arise 
out of a suit on a usufructuary mortgage. Applica¬ 
tion No. 107 of 1938 is the plaintiff's appeal against 
the disallowance of a part of his claim for rent on 
tho hypotheca which was leased back to tho mort¬ 
gagor. C.M.A. No. 169 of 1940 is preferred against 
tho order scaling down the decree under Ss. 8 and 
19 of Act 4 of 1938. Tho suit is based on a mort¬ 
gage dated 29th September 1930 executed by defen¬ 
dant 1 and her husband, Shaik Farid Mohamed 
Vavu Khan Rowther for a sum of Rs. 25000, of 
which admittedly only Rs. 19000 was paid. There 
was a lease to the mortgagors on 1st October 1930 
under Ex. C for two years. This was renewed in 
1933 for one year by Ex. D and by Ex. E for a 
further year which terminated on 29th November 
1934. According to the terms of Ex. E, the rent of 
Rs. 1995 was payable on 29th September 1934. 
There was no fresh lease deed, after Ex. E was 
executed; but it has been found—and the correctness 
of tho finding is not disputed—that tho defendants 
continued in possession and enjoyment of tho land 
upto the time of the suit. On 14th December 1934 
the plaintiffs sont a notice demanding tho mortgago 
amount and arrears of rent. On 2nd September 1935 
there is a letter from tho husband of defendant 1 
which indicates that the relations between tho 
parties were friendly. On 25th September 1935, wo 
have Ex. F sont by Shaik Farid Mohamed Vavu 
Khan Rowther, the husband of defendant 1, to tho 
plaintiff in which ho says "as soon as ho is well ho 
will come in person to pay tho entire amount duo 
and execute the deed.” Exhibit G-2 is a further 
notico dated 31st October 1935. Exhibit F-2 dated 
11th July 193G is a letter in which tho defendant's 
husband asks for time to pay tho money and in 
Ex. J dated 30th November i936 wo have a letter 
from one K. B. U6ain Rowther who appears to bo 
an agent or representative of the defendants which 
contains the statement that they, (apparently the 
defendants) thought that the plaintifi should agree 


to their taking the properties for five years after 6 
fixing the amount “in respect of the arrears of rent 
due upto this date.” The learned subordinate Judge 
has found that there was no oral lease for the period 
following November 1934 such as was alleged in the 
plaint and has given a decree only for damages for 
use and occupation for the period upto November 
1936 and has given no decree for rentor for damages 
for the broken period ending with the filing of tho 
suit in March 1937. It is no doubt true that there is 
no very clear evidence of any definite oral lease for 
this period; but it is certainly established by the 
documents in the cose, particularly the Exs. F and 
J, that the defendants must have been in possession 
under some arrangement whereby they agreed to 
pay rent and to execute a formal lease deed when 
convenient. It would appear that the execution of 
the lease deed was prevented by the illness of defen¬ 
dant l's husband. Their continued occupation during / 
this period was evidently on the basis that they 
were to go on paying tho rent as they had paid 
previously. 

The defence was a plea that on the termination 
of the lease in November 1934, the defendants asked 
the plaintifi to take possession of the land and that 
he omitted to do so and that subsequently the land 
was leased out in order to save loss after it had been 
lying waste for sometime. Presumably it is a leashig 
by the defendants to which this rather ambiguous 
pleading refers. There is no real evidence of any in¬ 
vitation to the plaintiff to take possession of tho 
land. The documents filed in the case make it quite 
clear that the land was being enjoyed by tho defen¬ 
dants uuder an understanding that a formal lease 
would be executed similar to the previous leases. 

On this state of evidence we are of opinion that the g 
lower Court was wrong in awarding only damages 
for use and occupation and that tho decree should 
properly have given rent at tho same rate which 
prevailed during the currency of the written leases. 
Some argument has been advanced before us with 
reference to the liability for rent for the broken 
period of five months and 24 days, between tho 
termination of the last written lease on 29th Nov¬ 
ember 1934 and the date on which the defendants 


were dispossessed by tho reoeiver. There seems to 
have been no discussion of this question in the 
Courts below. The plaintifi expressly claimed rent 
not merely for tho completed years but also for the 
broken period. There is nothing to show that the 
defendants did not enjoy the crops on tho land 
during this period and in tho absenco of any evi¬ 
dence or apparently any serious contention in the 
lower Court, that tho defendants were not liable for * 
the proportionate rent for this period wo think that 
it should be given. A further contention relates to 
the decree for costs. In the written statement the 
defendants admitted their liability for the principal 
amount of Its. 19000, and consented to a decree for 
that sum. They disputed tho claim for rent only. 
The lower Court has given costs on the uncontested; 
scale so far as the admitted amount of the plaint 
claim is concerned nnd has allowed costs on the; 
contested scalo only to tho extent to which the, 
claim was actually contested. The fees’ rules do not 
expressly mako provision for any such contingency; 
hut wo consider that the lower Court’s order is both, 
wise and legal. It was open to tho plaintifi under 
O. 12, R. 6, Civil P. C., to have asked immediately 
for a decree for the sum of Rs. 19.000 on the ad¬ 
mission in the written statement. Had he asked for 
such a decree thero can bo no doubt that the proper 
order for costs would bo that on that sum cost9 
would be calculated on tho uncontested scale. ViQ 
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a ! do not see why the amount of costs should be swelled 
i merely because the plaintiff abstained from asking 
jfor the decree on confession to which he was entitled. 

The civil miscellaneous appeal raises a point 
under Act 4 of 1938 which, if not explicitly, is 
covered by the implications of a decision of this 
Bench. The contention was that the judgment- 
debtors were entitled to relief under the Act in res¬ 
pect of this mortgage debt on the theory that the 
rent payable under the lease really represented in¬ 
terest and that the mortgagee was not in possession 
of tho property mortgaged, so as to bring in force 
the exception under S. 10 (2) (i) of the Act. Tho 
theory that a usufructuary mortgage and n lease 
back am be regarded as a simple mortgage bearing 
interest has been disapproved by us in (1910) 2 M.L.J. 
760» whero we pointed out that though the mort¬ 
gage and lease back form part of the same transac- 
b tion effect must be given to each according to its 
terms and the Court cannot, by reading the two 
together, spell out a transaction totally different in 
character and incidents. In the case just quoted, it 
was not explicitly argued that a mortgagee with 
possession who had leased the land back to tho 
mortgagor was no longer in possession of tho pro¬ 
perty mortgaged, so as to get the benefit of tho 
exception in S. 10 (2) (i) of Act 4 of 1938. But we 
do not consider that this argument is tenable. A 
person who leases his land to unother remains in 
possession of the land leased and the same is true 
whether ho bo a mortgagee or owes his interest in 
the land to an absolute title. We do not consider 
that it is necessary for the purpose of S. 10 (2) (i) 
that the mortgagee should bo in physical possession 
of the property. 

c Tho judgment-debtors having been found to be 
agriculturists are entitled to relief under tho Act 
only to tho extent to which interest has been 
decreed. The decree for rent or damages is not a 
decree for interest; but the interest on arrears of 
rent and the interest on costs will have to be scaled 
down under S. 9 of the Act. The result therefore 
will bo that the decree of tho lower Court will be 
amended by giving to the plaintiff rent from 29th 
November 1934 upto the dato of the suit at the rate 
of Its. 1995 per annum. Tho interest on the arrears 
of rent and on the decree for costs will be at five 
per cent, upto 22nd March 1938, thereafter at 6£ per 
cent, upto the date fixed for payment which is 
three months from today and subsequent interest 

? V •n R ? Kregat ? am0unt a* six per cent. The plain¬ 
tiff will be entitled to costs as decreed by the lower 
Court, on the uncontested scale so far as the prin- 
d cipal sum is due and full costs at the contested 
sea o on the balance of the decree. The respondents 
will pay tho appellant proportionate costs in tho 
regular appeal and full costs in the civil miscel¬ 
laneous appeal. 

C.R.K./O.N._ Order accordingly. 

1. (’40) 27 A.I.It. 1940 Mad. 916 : (1940) •> ML J 
760, Abdul Khadir v. Subramania Patter. 
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King and Happell JJ. 

R. D. K. Venkatalingama Nayanim 
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v. 

Raja Inuganti Rajagopala Venkata 

Narasimha Nayanim Garu — Respdt. 

Appeal No. 411 of 1040, Decided on 18th Decem¬ 
ber 1941, against order of Sub-Judge, Chittoor, 
U/- 2nd February 1940. 
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(a) Civil P c. (1908), o. 21, R. 90 Proviso- 
lime granted to iurnish security—Draft secu- e 
rity tendered — Court subsequently without 
passing orders as to adequacy of security issu¬ 
ing notice to opposite side-On objection secu¬ 
rity tested and found insufficient—Court held 
not deprived ot power to decide inadequacy of 
security and held entitled to dismiss application 
without considering application on merits 

aPP 'i ed t D ? er °\ 21 ’ R ‘ 90 t0 have ‘he sale set 
aside. The Judge ordered that he should furnish 

security under the proviso to R. 90 and granted 

him time for one week for this purpose. A draft 

security bond was tendered to the Court bv A 

Subsequently, without passing any orders in regard 

to the adequacy of the security tendered or to the 

necessity for furnishing any registered security 

bond, the Court issued notice to the opposite side. 

When he appeared he took the objection that the / 

thTc2r? A ^ S ^ CUVny was not ^ciem and 

L r f ered the t securit J to be tested. The 
result of the test was that the property offered as 

f ° Und ‘° 60 Wh0ll >- ^adequate and the 
,. thcreu P° n ^missed the application of A 

T h \°°A S t U . ° D its merits - on the ground 
that ho had failed to furnish security : 

in £f in ieB " in £ notice - tk® Court did not 
intend to deprive itself of the power of deciding 
whether the security to be eventually furnished bv 
A was adequate or not, and when it was found that 
the secunty was not adequate, the Court was enti¬ 
tled under R. 90 to dismiss the application without 
any farther consideration of its merits. [P 510 C 2] 

(b) Civil P C. (1908), O. 21, R. 90—Question 
of accepting offer for further security held dis¬ 
cretionary with execution Court and should not 0 
be interfered with. 

.i°fu finding ' he securit y famished as inadequate 
whether the Court should accept the offer to furnish 

ten .7 ?, eCUnty a mattcr entire| y f or the discre¬ 
tion of the executing Court and the High Court 

shou |d not interfere with the exercise of the discre¬ 
tion especially when the security originally offered 

was grossly inadequate. b (P 510 C 2 ) 

( , 1908 >' S - 47 Md O. 21, R. 90 
S ®* ,e vo,d Application to set aside is under 

nnJ/.tefr'. 6 ' 3 ‘ n faCt void tho judgment-debtor is 
entitled to have it set aside quite irrespective of tho 

fact whether ho furnishes security or not. An appli¬ 
cation to set aside the sale falls under S. 47. 

c. P. c. _ CP 511 C « * 

(’40) Chitaley, S. 47, Notes 51 and 71. 

( 41) Mulla, Pago 896, Noto “Applications to set 
aside sale on other grounds.” 

A. Bhujanga Rao and D. R. Krishna Rao — 

r> v t> ■ „ „ _ tor Appellant. 

1 • v ■ Rajamannar and K. Subba Rao — 

for Respondent. 

KING J—The subject-matter of this appeal is a 
sale in execution of a decree in O. S. No. 86 of 191 <; 
held on 30th September 193 9. On 27th October 
the appellant applied under O. 21, R. go to 
the sale set aside. The learned Judge ordered t 
ho shou'd furnish security under tho provto te 
R. 90 and granted him time for one week for thS 

ZTR'a a same , day . (31st 0cl °ber) tho nppo 
lant fUeil another application asking for more time 

, and eventually time was 
extended to 11th November on which day a draft 
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a security bond was tendered to the Court by the 
appellant. On 15th November, without passing any 
orders in regard to the adequacy of the security 
tendered or to the necessity for furnishing any 
registered security bond, the Court issued notice to 
the opposite side. When the respondent appeared he 
took the objection that the property offered as 
security was not sufficient and the Court ordered 
the security to be tested. The result of the te3t was 
that the property offered as security was found to 
be wholly inadequate and the Court thereupon dis¬ 
missed the application of the appellant without 
considering it on its merits, on the ground that he 
bad failed to furnish security. The appellant appeals 
against that order. 

The first point taken in appeal is that by issuing 
notice on 15th November, the Court had admitted 
the application and had therefore precluded itself 
b from dismissing it except after consideration on the 
merits. This argument appears somewhat startling 
to us. But it is sought to bo supported by the 
enunciation of a legal principle that whenever a 
Court issues notice, whatever the circumstances 
may be, the Court must be deemed to have admitted 
the petition, and therefore no further steps can be 
taken in regard to the dismissal of a petition under 
It. 90 because security has not been furnished. Wo 
have been referred to two rulings in this connexion; 
one the judgment of MockettJ. reported in (1910) 

1 M. L. J. 350 1 and another judgment by a Bench 
of this Court of which ono of us was a member, 
reported in 53 M. L. W. 719.- In the former case, 
it has been held that ordinarily the decision of the 
Court to issue notice is tantamount to the admis¬ 
sion of an application; and, in the second case, the 
c same point of view has been taken and the learned 
Judges go even further and say that even though 
the Court below did not intend really to admit a 
petition, if in law the procedure adopted by it has 
necessarily the effect of having brought about the 
admission of the petition, then it must bo deemed 
that the petition ha9 been admitted independently 
of the intention of the Court. We cannot find in 
either of these judgments any comprehensive prin¬ 
ciple that in all circumstances the mere issue of a 
notice by the Court must be considered to bo tho 
equivalent of an admission of an application. In 
tho two cases which have been brought to our 
attention, the circumstances were that a petition 
was first filed and notico was is3ued,and it wasonly 
after the notico had been served and the respondent 
had appeared that the Court began to consider tho 
question raised before it by tho respondents of the 
d necessity for calling upon the petitioner to furnish 
security. In tho present case, when tho petition was 
first filed by the petitioner, the Court called upon 
him bofore issuing notice, to furnish security. Tho 
facts therefore present this very essential point of 
difference. In both,(1940)1 M.L.J.350;! 53 M.L.W. 
719,- there was no possible room for any argument 
that the Court could have meant anything else by 
issuing tho notico than to admit the application. 

In the present case, the learned Judge intheorder 
now appealed against has carefully analysed tho 
facts and circumstances and has come to tho con¬ 
clusion that when the Court issued the notice on the 
15th its obvious intention was that that notice 

1. (*40) 27 A. I. R. 1940 Mad. 624 : 191 L C. 29 : 
(1940) 1 M. L. J. 350, Narosimha Pattanmhadevi 
v. Annan Naidu. 

2. (*41) 28 A LB. 19-11 Mad. 652 : (1941) 2 M.L.J. 
109 : 53 M. L. \y. 719, Chidambaram Pandaram 
v. Lakshmmarayana Chettiar. 
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should be provisional. The Court assumed that the 
petitioner, having filed a draft bond on 11th Novem- 0 
ber, would proceed in due course to file a registered 
bond, and assumed also that in all probability that 
registered bond would bo found to deal with pro- 
perty sufficient for tho purpose of furnishing secu- 
rity. It therefore issued notice to save timo, and 
provisionally, so that when the necessary formali¬ 
ties were completed by tho petitioner, the Court 
could proceed to hear the application on its merits. 
The only alternative which we think is open to the 
appellant in this appeal is to convince us that on 
15th November the decision of the Court to issue 
notice meant that the Court had changed its mind, 
and that after calling for security on 31st October 
and after waiting until the draft bond had in fact 
been presented, it decided that after all no security 
was necessary. Wo are quite unable to agree with 
this view of the attitude of mind of tho lower Court /* 
in the absence of any kind of record which would 
give any reason for this change of intention. We 
think the learned Subordinate Judge who passed 
the order now appealed against (who incidentally 
was not the same Judge who passed the orders in 
November) has come to the only reasonable conclu¬ 
sion, and has rightly divined the real intention of 
his predecessor, which was to issue notice provision¬ 
ally. After all, in spite of the incidental remark 
made in tho judgment in 53 M. L. W. 719, 2 the 
essential element in the admission of an application 
is the act of tho Court admitting it. As was there 
held, if some act has been dono which in law can 
amount to nothing else than tho admission of an 
application, then the application must be deemed 
to bo admitted, even if the Court did tho act with¬ 
out really applying its mind to its consequences. But ~ 
whereas in this case, wo are able upon tho facts to 
ascribe to tho Court a quito different intention when 
it issued the notico, then it would be absurd to hold 
that there is any principle of law by which tho 
Court should be deemed to havo done what it con¬ 
sciously did not intend to do. It is clear therefore 
to us that in issuing notico, the Court did not 1 
intend to doprivo itself of the power of deciding! 
whether the security to be eventually furnished by 
tho petitioner was adequate or not, and when it 
was found that tho security was not adequate, the 
Court was entitled under R. 90 as now amended to 
dismiss the application whithout any further con¬ 
sideration of its merits. 

The second point argued in appeal was that even 
though tho Court had found that the security actu¬ 
ally furnished was insufficient, it ought to havo 
accepted tho offer of tho appellant to furnish fur- h 
thcr security within a brief interval. Tho Court 
was not inclined to accept this offer and considered 
that it was probably not made bona fide. This is n 
matter entirely for the discretion of the executing 
Court and wo can seo no reason why we should 
interfere with its exercise of its discretion in this 
particular case, especially os tho result of tho test¬ 
ing order showed that the security originally offered 
was grossly inadequate. So far therefore ns this 
petition can bo held to havo fallen under O. 21, 

R. 90, we hold that it was rightly dismissed by tbo 
learned Subordinate Judge. There is, however, ono 
further point, and that is that tho petition is not 
confined to O. 21, R. 90, but falls also under S. 47. 

There is a contention by tbo appellant that the sale 
was not only invalid under R. 90, but was from its 
very inception, void, because tho previous sanction 
of the District Judge of Chittoor had not been oh. 
tained for the holding of the sale. This proposition 
was challenged in tho counter affidavit; but tho 
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a learned Subordinate Judge has given no adjudica¬ 
tion upon it. If the sale were, in fact, void, the 
(appellant is entitled to have it set aside quite irres¬ 
pective of the fact whether he furnishes security or 
not. Wo accordingly set aside the order of the 
learned Subordinate Judge and remand the petition 
to be disposed of by him in the light of this judg¬ 
ment and in regard only to the contention just men¬ 
tioned, which fulls under S. 47. Costs in the Court 
below will abide the result. Costs of this appeal will 
be paid by the appellant. 

C.R.K./R.K. case remanded. 

A. I. R. (29) 1942 Madras 511 

Born J. 

Pattan Alimcd Khan — Petitioner 
b v. 

Pyda Venkataohelamayya and another 

— Bespondents. 

r,u , Revn ' Petn> No - 1895 of 1941, Decided on 
oth January 1912, to revise order of Dist. Court, 

Nellore, D/. 4th March 1941. , _ * 

(a) Civil P. C . (1908), O. 47, R. 7 and R. 4(2) 
Proviso (b) — Words “strict proof” in R. 4 (2) 
Proviso (b)—Meaning _ “Proof” and “evi- 
dence —Distinction— A pp e iiate Court in decid¬ 
ing whether R.4 has been complied with or not 

betb " evidence adduced before lower 
v^ourt did or did not amount to “proof''. 

v -I h ,lF h r Q “ Strict proor in °- 47. R - 4 (2) Pro¬ 
viso (bj does not merely mean formal proof or 

cudencc admissible in accordance with the strict 

proof and evidence”. “Proor is the effect nro 
duced upon the mind of the Judge by the evidence 
or evidence sufficient to satisfy the Judge to whom 
it is presented. A fact is said to be proved when the 
Court after considering all the matters before it 
comes to the conclusion that it exists or that a rea- 

man 0l !« bt , t0 act upon the assumption that 
t does exist. In view of the words “strict proof” 

th?um Ji* t ( r Proviso < b > tbcre i3 no reason why 
the ? Co “ r ‘under R. 7 in deciding whethe^ 

not Bhol m°k 3 ° f R ; 4 bave been complied with or 

evidencrJdduced r S U d ./ r T Seei “« wbethcr tbe 

or did not an tore the lower Court amounted 

has uSictTon to r Pr °°r Tb ° ftp ' Kllll,e Court 
lanfs allegation that hetal 6 ! 1110 " 19 ? f tbe appeU 
d or evidence which was ®ot wifhi^K U DCW . ? atter 

could not be adduced by him ft* 1 /. 8 k , no ' vle,1 «° , or 

(’40) Chita ley, O. 47, R. 4, N G Pt« q 4 
ClI) Mulla, O. 47, It. 7, Page 1241, P t (n " 

(b) Civil P C. (1908), O. 47, R. 7 _R. 7 docs 

contemplate discussion of sufficiency of cause 
by appellate as well as trial Court. 

Rule 7 does contemplate the discussion of the 
sufficiency of the cause by the appellate Court as 
well as by the trial Court. It provides that an order 
granting an application may be objected to on tho 
ground that the application wns after tho expiry of 
. period of limitation prescribed and withoutsuffi- 
ient canse * ,f objection may be based upon the 


suSi i0n there was D0 efficient cause, tho 
sufficiency o the cause is a matter for the appellate 
Court as well as for tbe trial Court. [P 512 C 21 
C. P. C. — J 

(’40) Cbitaley, 0. 47, R. 7, N. 8, Pt. 3. 

( 41) Mulla, O. 47, R. 7, Page 1241, Note "where 
application for review is time-barred.” 

P. V. Rajamannar and K. Subba Rao — 

jt T* . for Petitioner, 

a. Kuppuswanii — for Respondents. 

ORDER. — This is an application to revise the 
decision of the learned District Judge of Nellore in 
C.M.A. No. oJ of 1J40. The learned District Judge 
was disposing of an appeal from an order passed by 
the learned District Munsif of Kavali granting an 
app icaUon for review. The applicant before the 
loo 1 , l, Muns .' f was defendant 1 in O. S. No. 211 of 
„ , \ lbe sult was decreed on 23rd December 1935 
t,, 3 , wero , takc ' n in execution and in 1938 ' 

dant i 7 annMe r i S**® byp ° tbeca w,,s 10 be sold defen- 
iS i f0r review of Judgment. He alleged 

b^ lQ^ for rCCeipt daled 9tb Nove “- 

n hL . V R ' '\ 50, He said tbat be b '»d been un¬ 
able to discover this in time to produce it at tho 

n*nV md b 1 ba3 , 1 therefore prayed for review ofjudg- 
ment in order that this additional evidence might 
be admitted aud taken into consideration. The 

learned District Munsif had to deal with three an 
JJ 0 " 3 ' One was an application for leave to file^ 
petition for review in forma pauperis, another was 

f X t C K US ® d . e, ?y m filin « ‘ b e application for review 
and the third was for the review itself. The leirrnd 
District Munsif granted all these applications He 
excused the delay on the ground that the petitioner 
had not been able to have access to tbe additional 
evidence earlier than tbe date which be himself bad 9 

tha e t D tb Th n- i arDe > f District 'Judge on appeal thought 
J A 0 D,Str,ct Munsif had excused the delay on 
very flimsy grounds and also that the order allow 
mg review on the ground of discovery of new aTd 
additional evidence was not justifiable^ 

been held .h.t on . Slfc ^ 7 CM 

p. C. the appellate Court is powerless to interfere 

01 ,a,IiD « -d- R 4 

ground" that "the V * eW | *** to"’on' Ze 

tho T)prirA*° n f °v R ' 4 ° r ^ after tbe ex P*ration of 
without Lffil b ' ultat,on Prescribed therefor and 

taken A n ^ CaUSC ‘ ,‘ Sucb ob J ection may be h, 
tbi I . I f? ,y an a PP ea ‘ from tbe 0 'dcr granting 
he application or in any appeal from tho GmU 

0^1^8301 P? s?ed °r made in the suit. I n 42 
in o S i? deft hug with tbe phrase “strict proof” 
m ° 47 , R. 4 (2 ) proviso (b) it was held that this 
merely meant formal proof, or evidence admissible 
m accordance with the strict provisions of law. This 
case was followed by tbe Calcutta High Court in two 
later cases reported in 45 Cal. 602 and 47 Cal 
and also by tbe Bombay High Court in 42 Rom 


*• 3 A. I. R. 1916 Cal. 621 : 29 Tc 28^V> 

hetlmLal! 9 ° WN - tt ° 4 ' AbCd Kh0 “ dka ^ - Mo- 

2 iSZ- •i'w.y.'iS : r 

lal Mullick v. I’unehanan Mukhorjeo ’ * Und °* 
3. (’20) 7 A. I. R. 1920 Cal. 467 : 66 I C 734 • 47 

Tulsiram"jankidas,"" ,34 ‘ Ch ^ii La. Rumlal v. 
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295. 4 5 With due respect to these learned Judges who 
a have pronounced these judgments, it appears to me 
that they have not given sufficient weight to the 
“word “proof* in It. 4 (2) proviso (b). There is 
a difference between “proof** and “evidence.** 
“Proof** is the effect produced upon the mind of the 
Judge by the evidence or evidence suffcient to satisfy 
the Judge to whom it is presented. A fact is said 
to be proved when the Court after considering all 
the matters before it comes to the conclusion that 
it exists or that a reasonable man ought to act upon 
the assumption that it does exist. 

In 42 Cal. 830*1 it seems to be assumed that the 
words “strict proof*’ meant no more than evidence 
formally admissible, but I regret to say with all 
respect that I cannot accept this view. I see no rea¬ 
son why the Legislature should have used the words 
“strict proof'* if the Legislature merely meant 
5 “evidence strictly admissible.** I see no reason why 
the Legislature should have wished to warn the 
Court not to base its decision upon anything other 
than evidence strictly admissible. It goes without 
saying and it does not need to be laid down in any 
provision of the Civil Prooedure Code, that the Court 
cannot act except upon evidence which is strictly 
admissible. With all respect therefore, it seems to 
me that if the interpretation put upon these words 
by the learned Judges of the Calcutta High Court 
were correot they would be quite otiose. The Legis¬ 
lature having used the words “strict proof,** I can 
see no reason why the appellato Court in deciding 
whether the conditions of R. 4 have been complied 
with or not, should be precluded from seeing whe¬ 
ther the evidence adduced before the lower Court 
amounted or did not amount to “proof.** I find that 
two single Judges of this Court havo followed the 
C decisions in 42 Cal. 830. 1 Those decisions are re¬ 
ported in A.I.R. 1933 Mad. 217® and A .I.R. 1939 Mad. 
289.° The Learned Judges however have not dis¬ 
cussed the matter ; they have simply followed the 
decision in 42 Cal. 830. 1 For the reasons already 
given, I regret I am not able to do the same. There 
is no decision of a Benoh of this Court on this mat- 
ter so far as I am aware. 

I am therefore unable to say that the learned 
District Judge exceeded his jurisdiction when ho 
discussed the merits of the petitioner’s allegation 
that he had discovered new matter or evidence 
which was not within his knowledge or could not be 
adduced by him at the time of the trial of the suit. 
It appears to me that the learned District Judge 
had jurisdiction to decido that question as well as 
other questions. Learned counsel for tlio respon- 
d dents havo pointed out that the learned Distriot 
Judge’s decision is also based upon tho fact that 
the application was presented after tho expiration 
of the period of limitation and without sufficient 
cause. Learned counsol for tho petitioner contouds 
that in this matter also tho appellato Court is not 
competent to go into tho merits of the allegation of 
“sufficient cause.** Ho contends that it is sufficient 
if the applicant in tho trial Court alleges sufficient 
causo and produces evidence of sufficient cause. 
Whether that evidence is really satisfactory or not 
is a question only for tho trial Court according to 
learned counsel for the petitioner. I think, how- 

4. (*18) 5 A.I. R. 1918 Bom. 228 : 46 I. C. 14 : 42 

Bom. 295 : 20 Bora. L. R. 434, Bai Nematbu v. 

Bai Neinatullabu. 

5. ('33) 20 A.I.R. 1933 Mud. 217 : 145 I. C. 766, 

Seeramma v. Scshamnm. 

€. (’39) 26 A.I.R. 1939 Mad. 299, Muthuswami 

Naicker v. Chidambaram Chcttiar. 


ever, that R. 7 does contemplate the discussion 0 
of the sufficiency of the cause by the appellate 
Court as well as by the trial Court. It says that an 
order granting an application may be objected to 
on the ground that the application was after the 
expiry of the period of limitation prescribed and 
without sufficient cause. If that objection may be 
based upon the allegation that there was no suffi¬ 
cient cause, it seems clear that the sufficiency of 
the cause is a matter for the appellate Court as well 
as for the trial Court. For these reasons this appli¬ 
cation fails and is dismissed with costs. 

C.R.K./G.N. Application dismissed. 
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Leach C. J. and Bell J. 

R. Chidambara Mudaliar and another / 

— Appellants 
v. 

E. V. Ranganatham and another — 

Respondents. 

Appeal No. 54 of 1941, Decided on 22nd January 
1942, against order of Chandrasekhara Ayyar J., 

D/- 28th October 1941. 

Presidency Towns Insolvency Act (1909), 

S. 9 (e)—Attachment before judgment—Decree- 
holder subsequently applying for sale of pro¬ 
perty attached—No order of Court is necessary. 

Where there is an attachment before judgment 
from the time the decree-holder applies for execu¬ 
tion, he elects to avail himself of the attachment 
before judgment and from that moment the attach- g 
ment before judgment becomes an attachment 
available tor tho purposes of execution. Therei is no 
necessity for an order of tho Court . ( 86) 23 A.I.R. 
1936 Mad. 91 and (’24) 11 A. I- R- 1924 Mad. 494 
(F. B.), Applied. IP 513 C 1] 

(MO) Chitaloy, 0. 38, R- H Note 2 Pt. 2a. 

(’41) Mulla, Pago 1125 Pt. (p)- 

K. Narasimha Iyer — for Appellants. 

C. Venugopalachari — for Respondents. 

LEACH C. J- — The appellants havo been ad¬ 
judicated insolvents by an order of this Court dated 
28tli October 1941. They challenge tho validity of 
that order on two grounds. In the first place they 
say that no act of insolvency was committed, and in 
tho second placo that tho evidence docs not prove h 
that there was a debt duo to the petitioning creditor 
on tho date of his application. On 29th January 1941 
a creditor, wha had filed a suit against the appel¬ 
lants, obtained an order for tho attachment beforo 
judgment of certain immovable property belonging 
to them. Tho suit was successful, and,on 27th July 
1941 a decree was passed against the appellants for 
Rs. 10,500. On 11th September 1941, the decree- 
holder applied for tho salo of the property which 
was already under attachment. The petition for ad¬ 
judication of tho appellants was filed on 17th Octo¬ 
ber 1941 and the act of insolvency alleged was that 
the debtors’ property had been under attachment 
for more than 21 days. Section 9 (©). * 

Towns Insolvency Act. states that a 
an act of insolvency “if any of bis property baleen 
sold or attached for a period of not less than 21 
days in execution of tho decree of any Court for tho 
payment of money.” Tho appellants contend that 
d. (e) of S. 9 does not apply iu this case. They say 
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a that as the attachment was effected before judg¬ 
ment, it cannot be deemed to bo an attachment in 
execution of the decree. 

Order 38, R. 11, Civil P. C., provides that where 
property is under attachment before judgment and 
a decree is subsequently passed in favour of the 
plaintiff, it shall not be necessary upon an applica¬ 
tion for execution of the decree to apply for a re- 
attachment of the property. Therefore, where pro¬ 
perty has been attached by an order of attachment 
before judgment and the plaintiff obtains a decree 
for payment of money, all that he has got to do is 
to apply for an order of the Court directing the sale 
of the property attached. When such an applica¬ 
tion is made, the attachment automatically becomes 
an attachment in execution of the decree. In my 
judgment, no other construction is open. If, how- 
. a “‘“ orit y is wanted, it is to be found in 47 

3 Mad. 4831 and in 59 Mad. 303.2 In 47 Mad. 4831 
the question was whether the words ‘‘property 
attached in execution” to be found in 0. 21, R. 57. 
Ulvu 1 • include property attached before judg- 
ment, when there has been a decree followed by an 
execution petition for the purpose of bringing the 
attached property to sale. The majority view was 
that those words did include property attached 
before judgment. Waller J., observed that once it 
has been found that for one purpose an application 
to execute converts an attachment before judgment 
into an attachment in execution, the conclusion is 
inevitable that the conversion operates for all pur¬ 
poses. He added that the same question had been 
argued before him with reference to S. 9 Presi 
dency Towns Insolvency Act, and in this connexion 

<3 iV. U ? d °. r thftt section . an act of insolvency is com- 
mitted where any part of a mao’s property has been 
attached in execution of a decree for over 21 days. 

It would, in my opinion, be anomalous to hold that 
an attachment before judgment takes thejudgment- 
debtor out of the section, oven though execution 
had been proceeding against his property for more 
than the prescribed period.” 

In 59 Mad. 303,2 Varadachariar J. delivering the 
judgment of the Bench said : 

,J‘* 9 - a _, que3tion Principle, if an attachment 
for unr™ Rme , nt ° aa b0 treatcd as an attachment 
what °, x l ccutl0D at a11 . 't is difficult to see 

” 0 r "“ n 'S tbero 19 tor a n order of Court. A 

foom th^timS t J‘ e 7 8CemS t0 U9 t0 be t0 bold that 
h 0 ii”, a ? 0 decr , ee -‘>older applies for execu- 

befo'ro iudi/mn t a J a ,' himself of the attachment 

mint befo r r?L froni ‘hat moment the attach- 

available for m r ^ men J becomes an attachment 
available for purposes of execution ” 

sSSi 

tnai l consider the learned Judge sitting in Insol 
venoy was right in holding that thf»Ji,„ i k 
attachment of the appellant? ld , **** 

tban 2 J, da y 3 * within tho meaning of S 9 (cM’resT 
denoy Towns Insolvency Act. The^ppelianS’s^nd 
contention can bo disposed of in a few words \ 
creditor who asks for an order of adjudication 
against l.is debtor must, of course, prov'e thaflhe 
dob or owes him at least Its. 500 at the time tho 
application is made. In this case tho petitioning 


1- (’24) 11 A.I.R. 1924 Mad. 494 : 79 I.C. 144 • 47 
Mod. 483 : 40 M.L.J. 415 (F.B.), Meyyappa Chet- 
t»ar v. Chidambaram Chettiar. 

2 - (, 36) 23 A.I.R. 1936 Mad. 91 : 161 I.C. 93 : 59 
Mad. 303 : 69 M.L.J. 1J08, Dalayya v. Sundaru- 

narayann. 
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creditor claimed that there was due to him Rs.3825 
on a promissory note, dated 12th May 1940. Tho ' 
petition was supported by an affidavit setting out 
this fact and stating that the amount due on the 
promissory note had not been paid. The appellants 
hied a counter affidavit in which they alleged that 
no consideration had passed and went on to aver 
that the petitioning creditor had been paid. In an 
affidavit in reply, the petitioning creditor denied 
these allegations. The evidence before the Court 
consisted of the two affidavits of the petitioning 
creditor and the affidavit of the appellants which 
contained these somewhat conflicting pleas. The 
learned Judge accepted the affidavits of the peti¬ 
tioning creditor as being true and I see no reason 
to doubt tho correctness of hia decision. In my 
opinion, the appeal falls and should be dismissed 
with costs which should be paid out of the estate of 
the insolvents. f 

BELL J. — I agree. 

C.R.K./R.K, Appeal dismissed. 
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Horwill J. 

Putyic Prosecutor — Appellant 

v. 

Linga Balija Devamma — Respondent. 

Criminal Appeal No. 430 of 1941, Decided on 4th 
December 1941, against Order of acquittal by Sess. 
Judge, Kurnool Division, D/- 3rd March 1941. 

Criminal P. C. (1898), S. 195 — Complaint to 
village Magistrate is tantamount to informa- a 
tion to police — Police finding complaint false, 
filing charge-sheet under Sec. 211, Penal Code, 
setting out all facts constituting offence—Com¬ 
plaint by police held valid complaint under 

195. 

When a complaint is given by a person to a vil¬ 
lage Magistrate it is given to him for the express 
purpose of informing the police; and so a complaint 
to the village Magistrate is tantamount to the send¬ 
ing of information to tho police through the village 
Magistrate. A charge-sheet, therefore, by the Sub- 

Insjwctor of Police amounts to a valid complaint under 

if he has found the case to be false. If the 
complaint set3 out all the facts which constitute the 
offence, it does not matter whether the complainant 
thinks that the offence committed is punishable 
under S. 211 or under S. 182, Penal Code : (’24) 11 
A.I.R. 1924 Mad. 387 and (’25) 12 A.I.R. 1925 Mad. h 
400, Expl., and Disting. ; 28 Mad. 565 and 32 Mad 
258 (F. B.), Rel. on. (P 514 C 1,2] 

Cr. P. C. — 

(’41) Chitaley, S. 195, Note 3a Pt. 1. 

(*41) Mitra, Pages 628 to 630 Note 614. 

Appellant in person. 

K- Kuppuswamy — for Respondent. 

JUDGMENT. — The accused gave a complaint 
to the village Magistrate alleging that somebody 
had entered her house and stolen jewels worth 
Rb. 429. In duo course, tho village Magistrate sont 
the usual reports to tho police and to the Sub- 
Magistrate; and on the receipt of tho report of tho 
village Magistrate, the police took cognizance of tho 
matter and reported the caso as false. Tho police 
subsequently filed a charge-sheet purporting to be 
under S. 211, Penal Code, but tho Sub-Divisional 
Magistrate found that the offence committed was 
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one punishable under S. 182, Penal Code. He con- 
sidered on the evidence that the case had been 
amply proved and convicted and sentenced the ac¬ 
cused. In appeal, the learned Sessions Judge, with¬ 
out considering the case on its merits, came to the 
conclusion on a preliminary objection raised by the 
accused, that the charge-sheet by the police did not 
amount to a valid complaint such as is required 
under S. 195, Criminal P. C. A number of^cases 
were quoted before the learned Judge; and he parti¬ 
cularly relied on 47 Mad. 229» in which it was laid 
down that a village Munsif cannot be treated as a 
subordinate of a Sub-Magistrate and that therefore 
where a complaint by a village Magistrate is neces¬ 
sary, a complaint by a Sub Magistrate does not 
satisfy the requirements of S. 195, Criminal P. C. 
The learned Sessions Judge argues from that case 
that since a village Magistrate is not a Subordinate 
b of a Sub-Magistrate, he is likewise not a Subordi¬ 
nate of a Sub-Inspector of Police, and that as the 
complaint was made to the village Magistrate, a 
complaint by the Sub-Inspector of Police would not 
suffice. Ho accordingly set aside the conviction and 
sentence and acquitted the accused. The Crown has 
appealed against this acquittal. It is true that the 
village Magistrate is not a Subordinate of the Sub- 
Inspector of Police and that if a complaint by the 
village Magistrate was necessary, then tho'accused 
was rightly acquitted. Section 195, Criminal P. C., 
requires as a condition precedent to the taking cog¬ 
nizance of an offence punishable under Sec. 182, 
Penal Code, that there should bo a complaint by 
the public servant concerned. Section 182 says : 

“Whoever gives to any publio servant any infor¬ 
mation intending thereby to cause such public ser- 
c va °t to do anything which such public servant 
ought not to do shall be punished . . . 


When a complaint is given by a person to a vil¬ 
lage Magistrate, it is not expected or intended that 
tho village Magistrate will himself take any action 
to assist the person who gives the complaint, oxcept 
by sending a report to tho police. When therefore a 
complaint is given to the village Magistrate, it is 
given to him for tho express purpose of informing 
ho police; and so a complaint to tho village Magis- 
rato is^tantamount to tho sending of information to 
the police through the village Magistrate. A dis¬ 
tinction can therefore be drawn between a complaint 
by a Sub-Magistrate and one by a Sub-Inspector ; 
for a!though under Sec. 3 of Chap. 3, Part I of tho 
Village Officers and Ryots Manual, a village Magis- 
trato is bound to prepare a report in triplicate 
sending one copy to the Sub-Inspector, one copy to 
cl the Sub-Magistrate, and retaining one copy himself 
tho Sub-Magistrate does not ordinarily take any 
action on the report of tho village Magistrate 
whereas tho Sub-In6pector is bound to do so under 
S. 164, Criminal P. C. A compluint by tho village 
Magistrate may not therefore amount to the send¬ 
ing of information to tho Sub-Magistrato upon 
which tho Sub-Magistrato is intended toact; becauso 
the party makes a complaint, not for tho purpose of 
giving information to tho Sub-Magistrate, who will 
not take any action, but for tho purpose of inform¬ 
ing the police, who must take action and who tho 
complainant knows will take action. 47 Mad. 229* 
upon which tho learned Sessions Judge relied, merely 
says that a village Magistrate is not a Subordinate of 
a bub-Magistrato and goes no further. Tho learned 
advocate for tho accused here relic 3 on 21 M. L. W. 


1. (*24) 11 A.I.H, 1924 Mad. 387 : 70 l.C. 647 : 25 
Cr.L.J. 215: 47 Mad. 229 : 45 M.L.J. 553, Pallik- 
kudatban v. Buddu Qoundan. 


v. Madhava Menon A, j, b, 

661,2 presumably as an authority for the proposi¬ 
tion that where there is a complaint under S. 211, 6 
Penal Code, there cannot be a conviction under Sec! 
182, Penal' Code. The facts in that case are not 
very clear; but there is no reason to think that the 
learned Judges laid down any such general principle 
of law. What is material is that there should be a 
complaint setting out all the facts which constitute 
the offence; and it does not matter whether the 
complainant thinks that the offence committed is 
punishable under S. 211 or under S. 182. This 
Court laid down as loog ago as 28 Mad. 5658 that 
information given to a village Magistrate for the 
purpose of being passed on to the Station House 
Officer and which it was his bounden duty to pass 
on, must bo considered to be information given to 
the Station House Officer so as to justify his tak¬ 
ing action. In 32 Mad. 258* which approves of 
the decision in 28 Mad. 565 3 tho majority of the f 
learned Judges held that information given to a 
village Magistrate amounts to a complaint to the 
higher authorities to whom he is bound to pass on 
the information. It is tbereforo clear that the learn¬ 
ed Sessions Judge was wrong in acquitting the 
nccused on the preliminary ground. The order of 
acquittal is therefore set aside and the appeal re¬ 
manded to tho Sessions Judge for disposal on the 
merits. 

C.R.K./R.K. Appeal allowed. 

2. (’25) 12 A.I.R. 1925 Mad. 400 : 87 l.C. 418 : 26 
Cr.L.J. 962 : 21 M. L. W. 661, Muthu Goundan, 

In re. 

3. (’05) 28 Mad. 565 : 3 Cr.L.J. 108, Emporor v. 
Jomalagadda Venkatarayudu. 

4. (’09) 32 Mnd. 253: 1 l.C. 187 : 9 Cr.L.J. 170 : 5 # 
M.L.T. 269 (F.B.), Tho Sessions Judge, Tinnevel- 

ly Division v. Sivan Chetti. 
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Somayya J. 

Oorpokkil alias Alhikkot Parvathi Am - 
ma's daughter, Visalakshi Amma 


v. 


Oorpokkil alias Alhikkot Kuppu Amma’s 
soti, Madhava Menon. 

Second Appeal No. 1100 of 1939, Decided on 16th 
January 1942, against decreo of Sub-Judge, South 
Malabar at Palghat, in A. S. No. 22 of 1938. 


Limitation Act (1903), Art. 120 — Parties 
divided in status — One of them continuing in 
actual possession of property — Demand for 
division of that property—Person in possession 
not objecting — He is liable to account to other 
sharers for their shares of income of property— 
Suit for share of income—Article 120 applies — 
Plaintiff is entitled to share in income not 
merely for six years prior to suit but from date 
of division in status. 


When onco the parties aro found to have become 
ivided in status and ono of them continues in actual 
ossession, and further, when there is a demand for 
ivision of that property a reply is sent by the per- 
>n in possession saying that bo has no objection to 
JO property being divided, be is clearly ^countable 
) tho other sharers for their shares in the income 
r that property. Article 120 applies to a suit for a 
jare in such income and the period of six years 
arts from the timo when the right of the plaintiff 
denied or from tho timo when there is ouster. In 
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a tbe ^ en ® e ot ouster or assertion of hostile title to 
the knowledge of plaintiff, the plaintiff’s right to 
Bhare in the income is not confined to a period of 
six years before the date of suit but he is entitled to 
a share in the income from the date of division in 
status : (’22) 9 A. I. R. 1922 Mad. 150 (F. B.) and 
(’33) 20 A. I. R. 1933 Mad. 200, Rel. on' (’36) 23 

™i R ™ 9 #- 6 M r a o 654 and ( ' 35) 22 AI - R - Mad. 
731, Disting. [P 515 C 2; P 516 C 1, 2; P 517 C 1] 

Limitation Act — 

(’42) Chitaley, Art. 120, N. 15 Pt. 5. 

( 38) Rustoniji, Page 1042 Pt. 5. 

N. A. Krishna Ayyar and N. K. Anantha- 
padmanabham — for Appellants. 

P. G wind a Menon, P. Chandrasekhara Menon 

and 5. R. Subramaniam —for Respondents. 

JUDGMENT?—The plaintiffs whose right to a 

b Si* I" l f hC 0/ 1,10 suit P ro P e *"ties prior to 

he date of suit has been disallowed are the appel- 

i?rin a f nd p y /t alle , nb ’ e the findin « of the lower 

appellate Court that they are entitled to an account 
only from the date of suit. The parties all formed 
members of a tarwad which owned the suit pro- 
perties in British India and a number of other pro. 
perties in the Native State of Cochin. The contesting 

iHSS d - en i ?° i ftr aS this part of tho “PP^ 1 is con¬ 
cerned is defendant 1. He was the karnavan of the 

tarwad so long as it was undivided. The Cochin 

properties were made the subject of a partition suit 

Tricbur ’ °- s - No. 63 of 
1096 . (1 « 92 , 0) and Ex> 2 dated 15tb November 1922 is 
a certified copy of the judgment in that suit. Exhi- 
btl dated 12th August 1925 is a certified copy of 
the judgment in appeal in that suit. The present 

c s . ai l 18 i°. r Pillion of the properties in British 
Imhn. The plaintiffs claimed a 10/24ths share on 
the footing that the plaintiffs’ branch contained ten 
members on the date of the suit ns against twenty, 
four on the whole. The defendants pleaded that the 

l ournl th7t re tb n<>t entitled to ^l24th B share on the 
ground that there was a division in status brought 

nUintiffVh ° yC . ar 19 m°. aDd that at tbat tim e the 

plaintiffs brnnoh would have been entitled to l/17tb 

fc r 9 fi aCC 1 P u d by tho P laintifl s and there-' 

S Sim (n fiDed the ‘ r Cla ‘ m tol / 17tb share with 

fmm hi tim n aC T nt ° f the , ir Shttre of tbe ‘ncomo 
thi™ wasLTvJ he - accord,n « * ‘ b « defendants 
This division in'T t' D statu3 oI tbe entire tnrwad. 
dnnts brought ^uT U bv W r aS » aCCOrding t0 th ° defen - 

1920 evidenced^'n not >^ °f the year 

dated 18th October 1?20 5 .’J and 8 ‘ , By Ex> 5 

d behalf of defendant 2 of both th«r n 7“ cla 1 u ?* e,i °!‘ 
Indian properties Rcnlv t- h Coch'n and British 

notices, sent ono on behalf of i 8 ,‘ f , 
effected a division in statis This 
accepted by the lower Court K J#" be ?" 

District Munsif gave the plaintiff^ i h fo ? l ' ng tbo 

tion and delivery at the rati 0 ,0r . ,,a ff i * 

British Indian properties and also' JaWa ^ 6 *, h ° 

their share of tho income from ti „ Ka '° a decreo for 

f h » J »*» °< 'bvision wb.ch holSTlOwLT 
lnm corresponding to 1920. 1UJI ’ ko ' 

On appeal, the Subordinate Judgo while unho1,lin„ 

«h. right of tho plaintiffs 1,0.1 ^ 

properties, on the footing that there was a division 
n status in 1920 disallowed their claim to sharo in 
b ®. in ,p? m ° wb,cb ba<1 accrued prior to tho date of 
ln'ifi tf 10 reasoD3 g,veri aro ^at before tho suit of 

1091 o L n r »V Va ri a P , ri °, r raZ ' dcCree in °- S - No. 8 of 
copv of t\ li ° C . 8 ° f * 16 Dl3,rict Coiir t ot Trichur. a 
\y or the judgment in which is Ex. 3. The plain- 


tiff in that suit was the present defendant 1. Under 
that decree, on the footing that a sum of Rs. 3000 
belonging to him was utilized for the benefit of tho 

entire tarwad he was given the right to enjoy during 
his lifetime, tho profits of tho lands in British India 
which are now sought to be partitioned; and this tho 
bubordinate Judge holds is binding on the parties. 
If that is so, tho plaintiffs’ suit even for partition 
and recovery of 1/17th share should also have been 
dismissed and the plaintiffs cannot be given a decree 
. l “ e,r share of the income even from the date of 
suit. Defendant 1 is still alive and, if the razi decree 
is binding, he is entitled to the entire income during 
his hfetime and tho plaintiffs cannot get their share 
of the income even after tfc j date of suit. The ap¬ 
pellate Judge does not not ce what really follows 
irom tho finding in tbe ei rlier part of tho judg¬ 
ment. As a matter of fact, tho rights of tho parties 
as provided for in Ex. 3 were materially varied by i 
later events. First, there were notices — Exs. 5, 0 
/and 8 — to which I have already referred. Then 
there was the partition decree in the prior suit 
which was for partition of the Cochin properties. 

Under Ex.3 tbe right given to the present defen¬ 
dant 1 was apparently on the footing that ho would 

, k '? r ° ava ? ot the entire tarwad properties, 
twth British Indian and Cochin, and it contemplated 
tho continuance of the tarwad, but once that tarwad 

oMOq'r GDd t°, by ?*' judgment in O. S. No. 63 
of 1096, he rights under Ex. 3 must necessarily be 

taken to have been given up and tho provisions con- 

tamed in the decreo in that suit must tako their 

place As pointed out by Mr. Krishna Iyer for tho 

appeHants, provision has been made in the'decree 

in that suit in respect of Rs. 3000 of which tho 

entire tnrwad had the benefit. The provision is that 

interest at 7* per cent, should bo paid by the other 9 

branches to defendant 1 during his lifetime. This is 

clearly referred to in the judgment of the trial Court 

and also of the appellate Court. Thus the right 

created in favour of defendant 1 under Ex. 3 has 

been varied by the judgment in the suit of 1096 and 

i 8 "° , no | ,Ced b * * be Subordinate Judge. He 

STM tb,nk that tb ?re is no reference to the 

10'ifi°Th- 8 ‘- en i by l defeDdant 1 iu °- s - No. 63 of 

the Its Honn ? Wr0Dg ’ Tbere is a reference to 
the Rs ; fOOO which was really made up of two 

?h“. 3 R3 ' 2 °S° a ^ d Rs - 100 °- Tbe judgment of 

the lower appellate Court disallowing the right to a 

‘w * ncome even though tho parties have 
vll r* dt ° become divided in status in the 
j r iuyb, (in this respect accepting the case of tho 
efendants themselves) appears to me clearly wrong, 
wnen once the parties are found to have become ' 
divided in status and ono of them continues in 
actual possession, and further, when there is a 
demand for division of that property a reply is sent 
by tho person in possession saying that he has no 
objection to the property being divided, ho is clearly 
accountable to tho other sharers for their shares in 
the income of that property. Tho ground upon 
which the lower appellate Court rejected tho claim 
of the plaintiffs to share in tho income prior to tho 
dato of tho suit cannot be supported. 

The learned ndvocato for tho respondents then 
urges that, even if tho plaintiffs are entitled to 
sharo in the income prior to the dato of suit it is 
only for a period of six years that tho plaintiffs can 

aU201°n r a T\ n0 7° r lbe / ul1 P° riod from 1096 
U920) upU) the date of eu.t. I am clearly of tho 

a? X 1 m lb ; 8 COntention i* unfounded. The 
£ • i ( h °,on" n u a u° n Act a PPlicable to this 
..„ 18 . A f{* 1 -° wb,cb Provides a period of six 
Kars and the starting point is when the right tol 
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q sue accrues. That this article is applicable has been 
held by a Full Bench of five Judges of this Court in 
45 Mad. 648. 1 The learned Judges pointed out that 
the period of six years starts form the time when 
the right of the plaintiff is denied or from the time 
when there is ouster. In all the decisions brought 
to my notice by either side it is Art. 120 that has 
been held to apply in such cases. The respondents’ 
advocate refers to two decisions 1936 M.W.N. 410 2 
and 68 M.L.J. 487. 3 In the former case the father 
made an alienation of the entire properties and the 
sons sued for their share of the properties on the 
footing that the alienation was not binding on them. 
A decree was passed upholding their claim but in 
that smt they did not ask for their share of the 
income from the properties. More than seven years 
after the date of the preliminary decree in this suit 
a suit for mesne profits or for their share of the 
6 accruing due for all the seven years was 

filed. The learned Judge held that Art. 120 applied 
to such cases and that the plaintiffs can get the 
income only for six years prior to the date of suit. 
This is obviously on the footing that to the know- 
ledge of the plaintiffs, the defendant who was called 
upon to account, had even prior to the date of the 
preliminary decree asserted a hostile title as against 
the 6on3. In fact, in the suit by the sons for setting 
asiao the alienation, the alienee pleaded that ho 
was entitled to the whole of the property and that 
the alienation was binding on the sons. The Court 
upheld the right of the sons and passed a preli¬ 
minary decree. From that date at any rate it cannot 
be said that there was no ouster or assertion of a 
hostilfe right to the knowledge of the plaintiffs. 
Therefore the learned Judge rightly held that 
c applying Art. 120 it is only for six years before suit 
that the plaintiffs can get their share of the income. 
That is on tho footing that the right to sue for their 
share of the income accrued at least from the date 
of tho previous decree. 

The latter case is still clearer and also proceeds 
on similar lines. There, a stop-brother of the plain- 
tills effected a mortgage in favour of the defendants 
and a suit was filed upon the mortgage. In execu¬ 
tion of the mortgago decree, the mortgagee himself 
became the purchaser and got into possession. The 
plaintiffs filed a suit after an unsuccessful attempt 
to resist the mortgagee taking possession in execu¬ 
tion proceedings. Then they filed a suit for a decla- 
ration that their rights were not affected by tho 
mortgago of tho step-brother and by tho proceedings 
in the mortgago suit. Unfortunately they did not 
ask for future profits in that suit. Tho suit was 
a on, y for possession and was decreed and ultimately 
the decision was upheld by the High Court in 1923. 
They got into possession in pursuance of the decree 
of tho lower appellate Court in May 1922. Thev 
had been dispossessed in proceedings in the mort¬ 
gage suit in 1918. So from 1918 when they were 
dispossessed to 1922 when they got back possession 
they wore entitled to mesne profits. The suit was 
filed in 1927. The decision was that though tho 
right accrued in 11)18 when tho mortgagee purchaser 
took possession, bo would bo liable only for six years 
before the date of suit, that is, from 1921.22 and 


J! A I I{ - 1922 Mad. 150 : 71 I.C. 177 : 45 
TefukSa 2 M LlJ - 507 (F B >* Ycrukolft 

2 im« 6 m 8 \v ' l ' S ’ 1930 Mad - 654 : 162 L c - 774 : 

Haghavalteddh 41 °’ Sund(irara i“ Ajjangw v. 

Vlj !fl7 A S'idd 1 . 935 ^ ad ‘ 731:156 LC - 646 : 68 
M.L.J. 467, Siddalinga Gowd v. Bhimana Gowd. 


not from 1919-20. There was a clear ouster and 
denial of the plaintiff’s right in the possession pro- 
ceedings which took place in execution of the mort- 
gage decree. It was a clear case of ouster and an 
assertion of hostile title to the knowledge of the 
pontiffs more than six years before the date of 
suit. Therefore according to the decision of the Full 
Bench in 45 Mad. 648 1 time began to run from the 
time when tho right to sue accrued— 1918-1919 
That being so, it was hold that the plaintiffs were 
not entitled to the profits of the first two years but 
that they were entitled to the profits of the later 
two years; and on that ground their right to share 
m the income for the first two years was disallowed. 
There is no discussion of the ground upon which 
that right was disallowed, but on the facts it was a 
case where the plaintiffs’ right had been denied by 
the defendant to their knowledge in 1918 and that 
started limitation running under column 3 of Art. 120, 
Limitation Act. In fact the learned Judges say : 

“The judgment of a Full Bench of this Court in 
45 Mad. 648 1 also lays down that as between co- 
sharers the proper article applicable is Art. 120 and 
that limitation will begin to run from tho time that 
there is an assertion of exclusive title or what may 
amount to ouster.” 

The two decisions relied upon by Mr. Govinda 
Menon are therefore of no help to him. There is a 
full discussion of this question in the judgment of 
Madhavan Nair J. in A.I.R, 1933 Mad. 200* where 
the learned Judge has discussed the earlier case 3 
and has in my opinion laid down tho proposition 
correctly. Reference was made to the decision of the 
Full Bench in 45 Mad. 648* and it was held that 
the plaintiff was entitled to an account of her share 
of the income for more than six years before tho 
date of suit. After referring to 45 Mad. 648* the 9 
learned Judge says : 

“This case was followed in A.I.R. 1928 Mad. 1238* 
in which case the plaintiff was given a decree for 
an account for the period mentioned in tho plaint 
whioh appears from the papers was for 13 years, 
i. e., 1910 to 1923. So according to the trend of tho 
decisions of this Court, having regard to tho find¬ 
ings that the demand for the inoomo and its refusal 
in this cose was only in tho year 1921, tho plain¬ 
tiff’s right to demand from defendant 4 an account 
of tho income from October 1911 to the date of the 
suit though tho period is for more than six years 
cannot bo held to be barred under Art. 120, Limi¬ 
tation Act.” 

The learned Judge also dealt with the docision 
of tho Privy Council in 29 C.W.N. 2706 on which 
also reliance was placed by Mr. Govinda Menon. As 
pointed out by Madhavan Nair J. there was an 
amendment confining tho right to tho income to 
six years before tho suit was passed by the Judicial 
Committee; but without anything more we must 
assume that there was ouster or assertion of hostile 
title to the knowledge of tho plaintiffs more than 
six years beforo the date of suit. The Privy Council 
approved of the decision in 45Mad.G48 1 in .a recent 
decision in I.L.R. (1941) Bom. 87 It is unnecessary 


4. (*33) 20 A.I.R. 1933 Mad. 200; 142 I.C. 708, 
Syed Levvai v. Syed Ammal. 

5. (’28) 15 A.I.R.'1928 Mad. 1236 : 114 I.C. 364, 
Ayyakutti Thovan v. Sigappi Achi. 

6 . (’25) 12 A.I.R. 1925 P.C. 93:29 C.W.N.270 (P.C.), 
Midnaporo Zamindari Co. v. Narcsh NarayanRoy. 

7. (’40) 27 A.I.R. 1940 P. C. 215 : 191 I. C. 113 : 
I.L.R. (1940) Kar.P.C. 410 : I.L.R. (1941) Bom. 
8 : 67 I.A. 406 (P.C.), Mohamedaly Iyebally v. 
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a \° r . e f er 10 the other decisions on the point. All the 
decisions on this question referred to by either side 
apply Art. 120 and there is no decision which lays 
down that oven in the absence of ouster or assertion 
of hostile title to the knowledge of the plaintiffs, 
the plaintiffs’ right to share in the income is to bo 
confined to a period of six years before the date of 
suit. In the two cases relied upon by the learned 
advocate for tho respondents it is clear that there 
was such ouster more than six years before the date 
of suit. The law on this question has been plainly 
laid down in the Full Bench decision in 45 Mad. 
( o4o.* I therefore reverse the decree of the Subordi- 
nate Judge and restore that of the District Munsif 
with costs in this and the lower appellate Court 
payable by respondent 1. The other respondents 
will bear their own costs. No leave. 


been executed for debts incurred in respect of tho 
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minrtr‘lo U ^-Marriage-Second marriage of 
c minor is not obligatory sanskara — Debt in¬ 
curred for same is not binding on family. 

A second marriage of a minor coparcener is not 

if ° ry san3kara and hence a debt incurred to 
meet the expenses incurred for such a marriage 
cannot be held to have been incurred for a legifi- 
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of rent the plaintiff filed the pr Je nt suit /o^ r, 
covery of possession. So far as tho plaintiff’s title iq 
concerned his case is that at a partUion be ween 
him and his uncle after the death of his father fhe 
suit mortgage was assigned to his sharo. The main 

?a ef n O D t C h 0f l b0th th °i defendanta i3 that ‘ho mortgage 

asn i ‘, n< ,nB 0D tbe T\ '° n behaU ° f def ^dant 2 
a special plea is raised that even though tho mort 

gage is binding on defendant 1 it is not for a neccs- 
r^nc-. PUri>OEO bccause the main portion of tho 
t-ai7n^ er i atl0n which formed the subject of the mort- 
gago m favour of the plaintiff’s father was to dis- 
ar ge prior mortgages which were alleged to have 


-iuv.uiicu in respect of tho 

second marriage of defendunt 1. The learned Dis- 

trict Munsjf gave a decree in favour of tho plaintiff 
but the •earned Subordinate Judge reversed this 
decision. \\ hen the matter was taken up by me on 

tinn 1 ca,led t0T “ finding on the ques- 

" h ®{ i her . t ? e ™'™tuary mortgage was bind- 

Tudoe hl he defendant9 ’ , The ^ a med Subordinate 
th„7? h fw Subm, “ ed a finding in the negative, 
that is, that it is not binding on the defendants. 

The question is whether this finding is correct. 

fhatTh? « e ? n ““I V S concerned . ^ seems to me 
that the finding of the learned Subordinate Judge 

cannot be sustained. The mortgage Ex. C was exe¬ 
cuted in discharge of two prior mortgages and also 
or a sum of Rs. 331 paid in cash for sundry debts. 
lbe two prior mortgages are Exs. A and B dated 

and 31st Jul J 192 ? lor Rs. 500each 
v i d t . he defendant9 ’ mother in favour of t 
no Kalyani Ammal. The concurrent finding of both 
| b5 /^wer Courts is that so far as the consideration 
thnt fi doCQrnenta ls concerned, it has been proved 

ore ia T'.r id - The oo1 ? 1 ue!ti »" “>««- 

S Mn!o # h bln ^ lnK DatDre - The lcarned h»‘S- 

borL?i i Wa t ° f the view that tho moneys 
borrowed under Exs. A and B were required foe 

mitlSr l i b ° . niarria 6 c of defendant 1 which nd- 
? ok p |ace «n July 1927. No doubt in the 

!. 'i e ' Van* E! > S ° Ug , ht t0 pr0ve ,hat tho 6UIU 

of Rs. 1000 borrowed under both these mortgages 
was for the purposes of paying the bride’s price but 
both the lower Courts on the evidence came to tho 
} h . at ‘J Wtt9 not for that purpose. Tho 
' ear “/ d 1>19lr,ct M , unsif in coming to his conclusion 
died upon an acknowledgment made in tbo mort- 

e ^cuted by defendant 1 and bis 

Sfidmn? 17tbSe Ptomber 1932. In regard to tho 3 
said mortgage, defendant 1 sought to prove that he 

simpiy signed it at the instance of his mother but 
the learned District Munsif disbelieved him. 

a P p . eal the •earned Subordinate Judge, when 

view that h. 6 flPPei11 °^ the first occas *on, took tho 
VnV means °f Ex - E defendant 1 must bo 
share h. ™ haT ® ™ t,fi T ed the transaction so far as his 
findin^h« K ernCtL , But in sub mitting the present 
dan l 8 haV n ,t erVeS , thQt . nt the date ol Ex. EWen- 
ata tL»?» tai . ned ma J° rit y “ml »t was obviously 
s ^L! n eD , °/," 3 StiH Under the i^'uenco of 
the Zt , d ‘ho earned Subordinate Judge left 

record th orJi ***1 W f ltb ? ut discussin g tbe evidence in 

* nstea( l of remanding tbecaseagain, 

broth , 1 ° '‘“i " i,b ,be !“*<*• 1 b “™ b “" *»!»" 

through the evidence of defendant 1 and on a P eru- 
ai thereof I am clearly of tho opinion that his h 

Eeneo ha ‘ b ° ^ecuted tho mortgage under tho 
influence of his mother could not be believed. Ho 
says that ho learnt that lie was deceived into sign- 

bu b t h«hT\ a 7? a f heforo hc was « ivin « evidence, 
ld " ot taken 3tcp3 >° bav e ‘ho transaction 
-et aside. Ho was an adult and was capable of 

managing his affairs and beyond his interested testi¬ 
mony there is absolutely nothing to show that ho 
was made to cxecuto the document as he suggests 

It is clear therefore that the learned District Munsif 

SS/ 1 ?!' 1 * n th ° V ' eW h ° t0ok tbat defe mlant 1 did 
ratify the transaction. So far as tho validity of tho 

fSTST ' 3 CODC u erned ’ i 1 mu9t . therefore, be held 
fit hv b, fl ndmg , 0 u h,m be having obtained the bene¬ 
fit by reason of his second marriago. The ouestion 

b^ bin W din at n XtC h- the COn3iderati °n could be said to 

will h, k f ! 8 QDOther nia ttcr and as that 

mal b ft fli° JCCt S investl e a tion in any suit that 

do lnt Jtl the morl B a 8C by the plaintiff, I 

do not propose to express any opinion thereon. The 
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next question is whether the said mortgage can be 
said to be binding on defendant 2 because if it is 
not binding on him the lease on the strength of 
which the suit was filed could not be said to be 
binding on him and no relief could be given to the 
plaintiff in this suit. The contention of Mr. Rama- 
chandran is that moneys borrowed under Exs. A, B 
and C were for a legitimate family purpose and the 
fact that the marriage was a second marriage was 
immaterial. Ho further contended that the marriage 
was an obligatory samskara and so long as the 
family was joint, debts incurred for the marriage 
of a coparcener, whether it was a first or a second 
marriage, must be held to be binding upon the 
other coparceners. He also contended that the second 
marriage in this case was very necessary because 
the family is a Dikehitar family whose members 
are entitled to perform puja and archana in the 
b Chidambaram temple asid derive emoluments there¬ 
from and for that purpose only a married man can 
function in the temple, and therefore in the 
interests of tho family the marriage of defendant 1 
was an absolute necessity. In support of the con¬ 
tention that the expenses incurred for a second 
marriage must be held to be expenses incurred for 
a legitimate family purpose Mr. Ramacbandran 
relied on 34 Mad. 422,1 32 Bom. 812 an d 32 All. 
675. 5 But 34 Mad. 4221 an d 32 Bom. 81 2 are cases 
of first marriage and they therefore do not throw 
much light on the question as to how far a second 
marriage can be said to be an obligatory samskara 
in the 6ense that expenses incurred therefor must 
be held to bo an expenditure binding on the whole 
family. Krishnaswami Ayyar J. who delivered the 
leading judgment in 34 Mad. 422* based his con- 
c elusion on tho fact that for a Brahmin marriage is 
a necessary samskara and tho life of a householder 
is absolutely necessary after the period of his stu¬ 
dentship if ho is not willing to remain celibate and 
is not prepared to become a 6anyasi. This is what 
ho observes at p. 428 : "Except for him who has 
thus qualified for entry direct into other asramas 
than that of householder the stage of house holder 
is practically compulsory. The twico born Hindu is 
not to bo a student as long as ho chooses. Ho may 
remain a Naishtika Brahmachari devoted to life¬ 
long studentship under strict conditions." In the 
later portion of his judgment ho also observes : 
"Except to the man who pursues tho path of non- 
nttachinont to all others the order of a householder 
is necessary stago in tho journey of life." This case 
was followed by Cbandavarkar J. in 32 Bom. 81, 2 
who also gives tho same reason in arriving at his 
d conclusion. At p. 92 ho observes as follows : 

"It follows from this exposition in tho Mitak- 
slmra that, if an unmarried coparcener in a joint 
Hindu family thinks that he is not qualified either 
to continuo a celibate to tho end of his life or to 
become an ascetic, tho rite of marriago in his ca6e 
becomes a necessity ; it is forced on him by tho 
Bbastras, inasmuch as he cannot remain without 
belonging to one of tho four orders of life, and all 
orders are prescribed to him except tho order of tl\o 
householder. Marriago therefore in his case becomes 
an unavoidable purpose." 

Both tho learned Judges have examined the texts 

bearing on tho question in considerable detail and I 

• _ __ _ 

1 . (11) 3 » Mad. 422 : 8 I. C. 195 : 20 M.L. J. 855, 

Kameswara Sastri v. Ycoraelinrlu. 

2. (’08) 32 Horn. 81 : 9 llom. L. R. 1366, Sundara 

Bai v. Shivnarayana. 

3. CIO) 32 All. 675 : 6 I. C. 465 : 7 A. L. J. C07, 

Bhnglrathi v. Jokhu Ram. 


think it is unnecessary to refer to them. A study 
of those texts and reference to the various books e 
referred to by them clearly indicate that according 
to the correct principles enunciated by these ancient 
texts a person cannot think of a marriage till he 
finishes the Brahmacharya course and that accord¬ 
ing to the shastras is when the man reaches 26 or 
30. It is only after a man finishes his period of 
studentship, takes leave of his Guru and elects to 
be a householder without being a celibate or ascetic 
that marriage becomes an unavoidable purpose 
because he must enter one of four orders of life and 
having decided to become a householder he must 
get married. In fact Krishnaswami Ayyar J. at 
page 425 observes thus : 

"I put it to the respondent’s vakil whether he 
contended that having regard to the age of defen¬ 
dant 2 at the time of the marriage it was not a 
purpose for which the father could legitimately / 
incur expenditure or contract a loan. He disclaimed 
any intention of resting his case on that ground. 
Dismissing therefore from consideration any ques¬ 
tion of propriety based on the ground of ago, wo are 
confronted with the broad question whether the 
father was justified in borrowing money for the 
marriage of his son while the income of his pro¬ 
perty was insufficient to meet the expenditure." 

Therefore even with reference to a case of first 
marriago tho learned Judge thought that tho ques¬ 
tion of minority would be a material consideration 
in coming to tho conclusion whether in the parti¬ 
cular circumstances the marriago could bo said to 
bo an obligatory samskara the expenses for which 
could bo held to bo binding on tho other members 
of tho family. 32 Bom. 8i 3 dealt with tho case of 
a marriage of a minor and the learned Judge upheld g 
an alienation for debts incurred for the marriage of 
such a minor, and gave reasons for doing so. At 
page 96 the learned Judgo observes thus : 

"The rules of the Shastras seem indeed to have 
been framed by tbe Rishis with the object of dis¬ 
couraging, if not prohibiting tho marriage of a male 
boforo ho is at least 25 years of age. Nilakantha in 
his Samskara Mayukba states that 25 years should 
bo allotted to each of tho four orders of life. But 
usage has broken in upon tho rule. Though tho 
marriago of a minor boy may appear opposed to tho 
intention, if not injunctions, of the Shastras and 
of tho Commentators, and however objectionable 
it may seem to our modern ideas, usage having 
sanctioned such marriages, we must give effect to 
them and administer the law as it is, not as it 


bould be." 

Thus tbe learned Judge relies on usage and not 
m shastras for bis conclusion. In this case defen- 
lant 1 was married at tho age of soven and he lost 
iis wifo. Tho second marriage was performed when 
io was 13 or 14. Strictly speaking neither of the 
narriages could be in accordance with tho shastras 
►ecause defendant 1 was admittedly not of an ago 
described by the shastras. Even for an adult, it 
ias been pointed out by Niyogi J. in A.I.R. 1930 
Cag. 282* after discussing tho relevant texts bear- 
ng on the point that there is no obligation on a 
widower to nmrrv. At i>. 294 tho learned Judge 


observes thus : . 

"Marriage is recommended to a widower; tuero is 
no obligation laid on him to marry. In this case 
the widower has a son and consequently the neces¬ 
sity of begetting a son could not be assigned as a 
reason. As to the necessity of maintaining sacrin- 


4. (’30) 17 A.I.R. 1930 Nag. 282 : 128 I.C. 409 : 
27 N.L.R. 359, Onkar v. Kisan Singh. 
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oial fire, the necessity is illusory and theoretical os 
no fire is now maintained. That this peculiar feature 
of the vedic religion has been wiped off long ago is 
well known. Yedic mode of religious observances 
was overgrown and superseded by the Smartha and 
6till later by the Puranic forms. Today an agni- 
hotri is rare even in places like Benares .... The 
first marriage is ordained (vyavasthita) and any 
subsequent marriage is left to the choice (aichhik) 
of the agent. The former springs from Shabdi Bha- 
vana (prompting of the vedic words) ; the latter 
from Arthi Bhavana (prompting of desire).” 

In that case the learned Judge refused to uphold 
an alienation made in connection with the fourth 
marriage of the father with a son of nine years old 
living. No doubt, the facts of the caso may be dis¬ 
tinguishable but the observations aro pertinent to 
this case in so far as they point out that tho first 
marriage is ordained and that any subsequent mar¬ 
riage must be left to the ohoice of tho agent, i e., 
the person who marries. In this case defendant 1 
was 13 years old when the second marriage took 
place and it could not be said that he felt the neces¬ 
sity of a marriage nor could it be said that he was 
of an age when he was obliged to beget an offspring 
in order to discharge his debt to his pithris. If even 
in the case of an adult, a second marriage can bo 
construed not to bo an obligation, there can be no 
justification therefore for tho second marriage of a 
minor. Thus, if tho authority of the shastras is in¬ 
voked, tho marriage of a minor boy is not sanction¬ 
ed. That is why Chandavarkar J. had to rely on 
usage for the first marriage of the minor boy. But 
no such usage is relied on in this caso for the per¬ 
formance of a second marriage of minor boy. Thus 
it seems to me that tho expenses incurred for tho 
second marriage of defendant 1 who was on the date 
of tbo marriage a minor of about 13 years cannot bo 
held to have been incurred for a legitimate family 
purpose. Even assuming that tho second marriage 
may be held to be necessary, tho question is whe¬ 
ther having regard to tho age and the then circum¬ 
stances of the family defendant l’a marriage could 
be held to be for a legitimate family purpose. 

One reason that was assigned was that unless 
defendant 1 was married, he could not derive the 
emoluments from the Chidambaram temple. The 
learned Subordinate Judge in para. 15 of his judg¬ 
ment points out clearly that in order to derive 
emoluments from the temple it is not necessary that 
a person should again bo married and that once a 
marriage has taken place, that would bo enough. 
From the plaintiffs own evidence tho learned Sub- 
■d ordinate Judge has pointed out that a substantial 
income is derived by performing arohana in tho 
temple and the widowers haven right to perform 
archana and that therefore tho family could not bo 
held to have suffered if defendant 1 was not mar- 
ned again. Having regard to defendant l's age 
and there being no compelling necessity to marry in 
tho interests of tho family, it coul.l not bo said that 
tho marriage wns a prudent and a necessary act and 
the mother could have waited until the boy attained 
majority. Tho result of this marriago has been as 
pointed out by the learned Subordinate Judge, that 
tho family house had to bo mortgaged and’ is in 
peril of being lost. Therefore, eo far as defendant 2 
is concerned, it cannot be said that tho debt incur- 
red for the marriago of defendant 1 was for a 
family purpose. The finding of tho lenrned Sub¬ 
ordinate Judge that the mortgage is not binding on 
defendant 2 must therefore bo sustained. If the 
mortgage is not binding on defendant 2, tho leaso 
also is not binding on him and if the leaso is not 


binding on him, the possession of the plaintiff 
could only be that of an alienee from one of tho 
coparceners and the plaintiff will not be entit¬ 
led to eject him nor could he claim joint posses¬ 
sion along with defendant 1. The result is that the 
second appeal fails and is dismissed. I direct each 
party to bear their own costs throughout. Leave to 
appeal refused. 

C.R.K./K.S. Appeal dismissed. 
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Wadsworth and Patanjali Sastri JJ. 

PS. ATt. AB. Arunaohalam Chettiar by 
Agent Sivaraman Chettiar — 

Petitioner 

v. 


Govindaswami Goundan — Respondent. 

Civil Revn. Petn. No. 2458 of 1939, Decided on 
17th February 1942, to revise order of Sub-Judge, 
Coimbatore, D/- 26th June 1939. 

(a) Civil P. C. (1908), S. 151 — Mortgage 
decree — Pending appeal to High Court defen¬ 
dant 1 who was not contesting appeal applying 
to scale down decree under Madras Agricul¬ 
turists Relief Act — High Court modifying 
decree and making its decree subject to final 
decision of defendant l's application so far as 
mortgage amount was concerned—Under mis¬ 
apprehension of High Court’s order, defendant 
applying for withdrawal of his application for 
presentation to High Court — Pleaders on both 
sides labouring under same misapprehension 9 
and Court returning petition for presentation 
to proper Court—Petition not actually with¬ 
drawn but lying in trial Court’s office—Subse¬ 
quently defendant 1 obtaining copy of High 
Court’s judgment and on discovering his mis¬ 
take which was shared by pleaders on both 
sides and Court applying to trial Court to res¬ 
tore his application which'was lying in trial 
Court’s office — Trial Court under circum¬ 
stances of case held had power to restore ap¬ 
plication. 

Pending the appeal to tho High Court from a 
mortgage decree, defendant 1 who was not contest¬ 
ing the appeal in tho High Court applied to scale 
down the decree. Shortly after the High Court gave 
judgment in tho appeal modifying the trial Court’s 
decree and directing that its modified decree was to h 
bo subjeot to the final orders on the application 
filed by defendant 1 under the Madras Agricul¬ 
turists Relief Act so far as amount duo under mort¬ 
gage was concerned. After this judgment was 
pronounced there was a series of misunderstandings 
in tho lower Court. It wns represented to the vakils 
on both sides that tho proceedings in tho lower 
Court must stop as a consequence of the High 
Court’s decree and must bo continued in tho High 
Court. The applicant's vakil took time to consider 
his position and then applied to the lower Court for 
the return of tho application and the application 
was directed to be returned for presentation in a 
proper Court. It was not actually taken back and 
lay in tho trial Court for nearly two months. Mean¬ 
while defendant 1 got a copy of tho High Court's 
judgment, which presumably was not available pre¬ 
viously, and discovered that the High Court had 
made its decreo specifically subject to the decision 
of the ponding application by tbo trial Court. He, 
therefore, filed an application explaining hov? the 
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a “istabe had arisen and asking the trial Court to 
hear the original application, which was still in its 
office, on the merits : 

Held that since there was a clear error of fact 
which led defendant 1 to make a representation to 
the trial Court regarding the effect of the High 
Court s judgment and this misapprehension was 
apparently shared by the vakils on either side and 
by the Court when it passed the order returning 
the application for presentation in a proper Court, 
the trial Court had the power in the circumstances 
of the case to set right the consequences of the 
common mistake by restoring the petition of defen¬ 
dant 1 and going on with it from the point at 
which the proceedings were broken off as a result of 
the erroneous impression regarding the High Court’s 
b order - [P 520 C 2] 

(b) Civil P. C. (1908), S. 115 — Decree am¬ 
ended — Appeal must be against amended 
decree —No revision lies. 


e 


When there is an amended decree, an appeal 
must be filed against that decree and no revision 
can be entertained. (p 521 c 1] 

C. P. C_ 

(’40) Cbitaley, S. 115 N. 8 Pt. 2. 

(’41) Mulla, Page 413 Pt. (u). 

A. C. Sarnpath Ayyangar — for Petitioner. 

C. D. Vcnkataramanan — for Respondent. 

ORDER. — C. R. P. No. 2458 arises out of an 
order restoring an application filed under S. 19 of 
Act 4 of 1938 and returned for presentation in a 
proper Court. The facts necessary to understand 
the matter are as follows. The decree in question 
was passed on a mortgage in favour of the plaintiff 
and defendant 11. Defendants 1 to 5 represented 
the mortgagors. Defendants 6 and 7 are the wives 
of defendants 1 and 2. The latter had paid off one 
of the co-mortgagees, defendant 11, but got him to 
transfor his interest to their wives, defendants 6 
and 7. Tho lower Court's decree contained a clause 
safeguarding defendants 6 and 7 if they should in 
proper proceedings claim any equities ns against 
the plaintiff. An appeal was taken against this part 
of the decree and also a minor correction was sought 
in another matter. While this appeal was ponding, 
Act 4 of 1938 camo into force and an application 
was filed by defendant 1, who was not contesting 
tho appeal in tho High Court, to scale down tho 
decree. Shortly after this application had been 
filed, tho High Courtgavo judgment in tho appeal 
deleting from the decree the clause which safe¬ 
guarded the rights of defendants 6and 7and finding 
specifically that defendants 6 and 7 wero mero 
name-lenders for tho mortgagors, defendants 1 and 
2. At tho time when judgment was pronounced, it 
was represented to the learned Judges that there 
was an application ponding in tho lower Court for 
relief under Act 4 of 1938. Tho learned Judges 
therefore provided in their judgment that their 
decree was to he “subject to the final orders that 
may bo passed on that application so far as the 


amount duo under the said mortgago is concerned.” 
After this judgment was pronounced there was a 
series of misunderstandings in the lower Court. It 
appears to havo been represented to the vakils ap¬ 
pearing on both sides that the proceedings in tho 
lower Court must stop os a consequenco of the High 
Court a decree and must be continued in tho High 
Court. The applicants vakil took time to consider 
hie position and thon applied to the lower Court for 
r ?. tur ° ° Jf . th u ° application and tho application 
"as directed to be returned for presentation in a 
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proper Court. It was not actually taken back and it 
lay in the Subordinate Judge's Court for nearly two ^ 
months. Meanwhile, defendant 1 seems to have got 
a copy of the High Court’s judgment, which pre¬ 
sumably was not available previously, and to have 
discovered that the High Court had made its decree 
specifically subject to the decision of the pending 
application by the trial Court. He therefore filed 
the application E. A. No. 299 of 1939 explaining 
how the mistake had arisen and asking the lower 
Court to hear the original application, which was 
still in the Subordinate Judge'soffice, on the merits. 

The learned Subordinate Judge, on going into the 
matter, came to the conclusion that there was 
either a mutual mistake on the part of the lawyers 
on both sides or a mistake on the part of tho appli¬ 
cant of which the respondent desired to take ad- 
vantage and it was necessary to carry out the 
direction of the High Court's judgment and decide / 
the application which was pending at the time when 
that judgment was pronounced. 

It has been argued before U9 on various grounds 
that this decision is one which has to be modified 
in revision. The main contention is that the revived 
application must be deemed to have been presented 
for the first time on tho date on which it was 
revived and that this date being more than sixty 
days after the passing of a 6tay order under S. 20 
of the Act, the application was barred by limitation. 

We do not think that this contention can succeed 
nor does it seem to us that the question of limitation 
actually arises. If the revived application is to be 
regarded as a new application presented for tho 
first time, that must be on tho ground that the 
prior application had in substance been rejected. If 
it was rejeoted, no question of limitation would arise g 
and of course the decreo would necessarily have to 
be executed as it stands. If, however, the previous 
application was not rejected, but was merely in a 
state of suspense until it was revived, then quito 
clearly the application which was finally heard was 
the application originally presented within sixty 
days of the stay order and the proceedings connected 
with the abortivo return will not alter that fact. 

The only question, therefore, which we have really 
to decide is whether the lower Court had power to 
revive this application in tho circumstances of tho 
caso. If tho Court did so revive it, it certainly can¬ 
not be deemed to have entertained a fresh applica¬ 
tion ; nor would tho reservation in tho High Court’s 
order have any relation to a fresh application filed 
after tho High Court’s judgment. We see no reason 
why tho lower Court's order reviving this applica¬ 
tion should bo set aside in revision. On the finding 
of the learned Subordinate Judge thcro was a clear 
error of fact which led the applicant to mako a 
representation to tho Court regarding the effect of 
the High Court's judgment and this misapprehen¬ 
sion was apparently shared by the vakils on either 
sido and by the Court when it passed tho order 
returning tho application for presentation in a 
proper Court. Had tho applicant known the true 
nature of High Court's order there would havo been 
no question of asking for return ; nor could tho 
Subordinate Judgo have returned tho application 
for want of jurisdiction. Everyl>ody seems to havo 
been labouring under tho same mistake and it seems 
to us that tho Court had tho power in tho circum¬ 
stances of this case to set right tho consequences of 
this common mistake by restoring the petition and 
going on with it from tho point at which the pro¬ 
ceedings were broken off as a result of this erroneous 
impression regarding tho High Court’s order. We 
therefore do not consider it necessary or desirable 
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0 to interfere with the order of the Subordinate Judge 
restoring the application that was directed to be 
returned. The application, when restored, resulted 
in an amended decree which cornea up for consi¬ 
deration in C. R. P. 1880 of 1940. When there is 
an amended decree, an appeal must be filed against 
that decree and no revision can be entertained. The 
same observation applies to C. R. P. No. 1881 of 
1940 which is concerned with an order passed 
amending the same decree at the instance of defen¬ 
dant 2. There will be one week’s adjournment for 
the petitioners to consider whether they wish to pay 
court-fee on these two revision petitions and get 
them converted into appeals. C. R. P. No. 2458 of 
1939 is dismissed with costs. 

G.K.K./G.N. Order acccrdingly. 
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Horwill J. 

In re Duraiswamy Mudali — Appellant. 

Criminal Appeal No. 758 of 1941, Decided on 
30th January 1942, against judgment of Special 
Honorary Presidency Magistrate, G. T. Madras, 
in C. C. No. 1759 of 1941. 

(a) Penal Code (1860), Ss. 511 and 379 — 
Accused caught while attempting to take purse 
from P's pocket —P seizing purse from outside 
his pocket and also P's hand—Offence held fell 
under S. 511 and not S. 379 as purse was not 
removed from P's possession. 

The accused was caught while attempting to take 
the purse of P from his pocket. P however seized 
the purse from outside his pocket and also the ac- 
c cused's hand : 


Held that although the accused did move the 
purse for the purpose of committing theft he did 
not commit tbo offence of theft, because he was 
unable to move the purse from the possession of P. 
The offence was therefore one punishablo under 
S. 511 and not under S. 379. [p 521 C 2] 

Penal Code — 

(’36) Gour, Pago 1266, N. 4400 and Pago 1788 
N. 6389. ’ 

(’36) Ratanlal, Pages 923-924, Note “Moves that 
“Theft 1 " 11 taking ” nnd Pft S e mo « N °te 

(b) Penal' Code (1860), Ss. 75 and 511 — S. 75 
does not apply to offence under S. 611 — But 

™h V v,° U k conv,ctions may be taken into account 
and higher sentence imposed. 

nnS ftpply 10 an ofIonce punishable 

nmnbpfnf faCt that the accused had a 

“°i °' ( , 8lx) Previous convictions can betaken into 

Sa S. much higher sentence imposed for the 

SS hLn S - 511 lhftn would proper if there 
had been no previous convictions. fp 521 C 21 

(’36) Gour, Pago 255 Pt. 5 and Page 260 

(*36) Ratanlal, Page J36 Pt. l 

(c) Penal Code (1860), S. 75 - To determine 

proper sentence Magistrate must know all pre¬ 
vious convictions. K 

Under 3. 75 in order to detormino the proper 
sentence, it is necessary for the Magistrate to know 
ail the previous convictions of the accused. 

_ [P 521 C 2] 

Penal Code — 

(’36) Gour, Pago 258, N. 524 nnd Page 259 
It. 1. 

(’36) Ratanlal, Page 141, Note “Punishment." 


(d) Penal Code (I860), S. 75 — Prior convic¬ 
tions neither proved nor mentioned in charge 
under S. 75 — It would be unfair to take them 
into account. 


Even if there is no doubt that the accused was 
previously convicted it would bo unfair to take the 
prior convictions into account when they were 
neither proved nor mentioned in the charge under 
Section 75. [P 521 c 2] 

Penal Code _ 

(’36) Gour, Page 258, N. 524. 

(’36) Ratanlal, Page 142 Note “Charge.” 

(e) Criminal P. C. (1898), S. 565—Conviction 
only under S. 511, Penal Code — S. 565 does 
not permit of order as to notification of ac¬ 
cused’s residence. 

Section 565 does not permit of an order with re¬ 
gard to the notification of residence of the accused . 
to the police where the conviction is only under ■* 
S. 511, Penal Code. (p 521 C 21 

Cr. P. C._ 

(’41) Chitaley, S. 565, N. 7 Pt. 1. 

(’41) Mitra, Page 1820, N. 1440. 

Crown Prosecutor — for the Crown. 


JUDGMENT. — Tbo appellant was convicted 
under S 3 . 379 and 75, Penal Code, of being an old 
offendor and stealing a purse by putting his hand in 
the pocket of P. W. 1. He was sentenced to two 
years rigorous imprisonment. There is no reason at 
all to doubt the prosecution evidence that the ac¬ 
cused was caught while attempting to take the 
purse of P. W. 1. P. W. 1 however seized the purso 
from outside his pocket and also the accused’s hand; 
so that although the accused did move the purso 
for tbo purpose of committing theft, he did not 
commit the offence of theft; because he was unable " 
to move the purse from the possession of P. W. 1. 
The offence was therefore ono punishable under 
S. 511, Penal Code, and not under S. 379, Penal 
Code, as the Special Honorary Magistrate found. 

Section 75, Penal Code, does not apply to an 
offence punishablo under S. 511, Penal Code. The 
maximum that could therefore bo imposed on the 
accused was 18 months rigorous imprisonment. 

In tbo charge under S. 75. Penal Code, only ono 
previous conviction was referred to. In order to| 
determine the proper sentence, it was necessary for 
the Magistrate to know all the previous convictions 
of the accused; and tho learned Crown Prosecutor 
has now given me a list showing that he had no less 
than six previous convictions and that he had not 
been long free after his release from jail for the last 
conviction before he committed the present offence, h 
Although S. 75 cannot bo applied, the fact that he 
bad ^ix previous convictions can be tnken into ac¬ 
count and a much higher sentence imposed than 
would be proper if there hod been no previous con- 
victions. Although I have no doubt that it is true 
that tho accused was previously convicted six times 
it would be unfair to take tho prior five convictions 
into account in view of the fact that they were' 
neither proved nor mentioned in tho chargo under* 

S. 75, Penal Code. 

I reduco tho sentence from two years' rigorous 
imprisonment—which was a sentence that could not 
be imposed under S.511, Penal Code—to one year’s 
rigorous imprisonment. The order with regard to 
tho notification of residence of tho accused to the 
police will have to be sot aside, because S. 565 does 
not permit of such an order where tho conviction is 
only under S. 511, Penal Code. 

C.R.K./G.N, Order accordingly « 
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A. I. R. 
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King J. 

Subramania Ayyar — Appellant 

v. 

Annavi Pillai — Respondent. 

Second Appeal No. 325 of 1940, Decided on 18th 
February 1942, against decree of Sub-Judge, Tri- 
chinopoly, in A. S. No. 83 of 1938. 

(a) Civil P. C. (1908), S.'64— N bringing D's 
property to sale in execution of his decree on 29th 
August 1934—Other decree-holders including S 
applying for rateable distribution — Sale set 
aside on 31st October 1934 on application by 
D under O. 21, R. 89, Civil P. C. — On 20th 
September 1934 D selling property to P — On 
29th September 1934 S attaching aforesaid 
l property pursuant to his application of 29th 
August 1934—Claim by P on basis of his sale 
deed from D dismissed—Suit by D in 1935 
against S and D for declaration of his title — S 
held could not make any claim based upon 
S. 64 explanation or his action on 29th August 
1934 — D held had good title on 20th September 
1934 when he conveyed property to P. 

N bad brought certain property belonging to D 
to sale in execution of bis decree on 29th August 
1934 and three other decree-holders including S had 
applied for rateable distribution. Meauwhilo D ap¬ 
plied first under It. 90 and then under R. 89of0.21, 
Civil P. C., for setting aside the sale. The applica¬ 
tion under R. 89 was eventually allowed, the appli¬ 
cation under O. 21, R. 90 was dismissed and the 
6ale 6et aside on 31st October 1934. In the mean¬ 
while, on 20th September 1934 D sold the property 
c which was the subject-matter of the sale to P and 
on 29th September 1934 S who had filed an execu¬ 
tion application for tho attachment of that property 
on 29th August 1934 had the attachment effected. 

P filed a claim petition based upon his sale deed 
from D and after it was dismissed ho filed a suit 
for declaration of his title against S and Din 1935: 

Held that whon P filed his suit in 1935 S could 
no longer make any claim for rateable distribution 
of tho assets received from tho sale of D's property 
on 29th August 1934. S could not therefore be said 
to bo making any claim against P in the suit based 
upon the explanation to S. G4 or his action on 29th 
August 1934. The result of setting aside tho solo 
was to put an end to the attachment of 29th August 
1934 which had formed the basis of tho 6alo. What¬ 
ever rights tho other creditors might have under 
d S. 73 thcro was only one creditor who attached tho 
property. The attachment proceeded logically to a 
sale and whon that creditor’s salo was set asidq and 
his claim was satisfied that particular attachment 
had come to an end. Therefore it was impossible 
in any circumstances for S to say that ho had a 
claim enforceable under the earlier attachment 
which was effected in 1934 bofore tho 6alc of 29th 
August : (’18) 5 A. I. It. 1918 Mad. 127 (F.B.) and 
(’40) 27 A. I. R. 1940 Mad. 385 (F.B.), Dis/tu?. 

(P 522 C 2; P 623 C 1] 

Held further that although tho sale was set 
asido on 31st October 1934 the effect of the setting 
aside of tho eale was clearly to declaro that from 
29th August onwards the title lay with D. There¬ 
fore D hail a good title on 20th September when ho 
sold tho property to P . [£> 523 C 11 

Q P C _ 

C-10) Chitnloy, S. 64, Noto 13. 

C41) Mulla, Pages 258-259, Note "Explanation to 

tho section .... of this section. 


(b) Transfer of Property Act (1882), S. 53 — 
Whether alienation was in fraud of creditors is 
pure question of fact—Finding is conclusive in 
second appeal. 


The question whether an alienation should bo set 
aside under S. 53 as being in fraud of tho creditors 
is a pure issue of fact upon which the decision of 
the first appellate Court is conclusive in second 
appeal. [P 523 0 1] 

P• Ci■ ■ 

('40) Chitaley, Ss. 100 and 101 Note 38 and 
Note 52 Pt. 4. 

('41) Mulla, Page 366 Pt. (a). 

N. Sivaramakrishna Iyer and T. R. Ycnkala- 
raman — for Appellant. 

K. V. Sesha Iyengar and B. Subramania 
Iyer — tor Respondent. 

JUDGMENT. —The appellant hero held a decree f 
against one Doraiswami, defendant 2 in thesuitfrom 
which this second appeal arises. Another decree- 
holder against the same Doraiswami was one Nal- 
luswami Nayudu. Nalluswarai Nayudu had brought 
certain property belonging to Doraiswami to sale in 
execution of his decree on 29th August 1934 and 
three other decree-holders including the present 
appellant had applied for rateable distribution. 
Meanwhilo, however, Doraiswami applied first under 
R. 90 and then under R. 89 of 0.21 for setting aside 
tho sale. Upon filing tho application under R. 89 
he no longer pressed tho application under R. 90 
which was dismissed. The application under R. 89 
was eventually allowed and tho sale set asido on 
31st October 1934. In the meanwhilo two events 
happened. On 20th September the judgment-debtor 
sold tho property which was the subject-matter of 
tho 6ale to the plaintiff and on 29th September tho I 
appellant who had filed an execution application 
for the attachment of this property on 29th August 
had tho attachment effected. Furthor proceedings 
in E. P. No. 888 of 1934 included a claim petition 
by the plaintiff based upon his sale deed from de¬ 
fendant 2 and after it was dismissed the present suit 
was filed by the plaintiff on 13th March 1935. Tho 
plaintiff’s suit has been resisted by the appellant on 
tho ground that the sale deed from defendant 2 to 
tho plaintiff conveys no title which can bo enforced 
against the rights of tho appellant under S. 04 of 
tho Code. As tho lower appellato Court has decided 
against tho appellant on this point tho present 
second appeal has been filed. 

Tho appellant rolies upon what one might call a 
general impression of the rights conveyed by S. 64 
without too close a scrutiny of tho actual languago h 
of the section. lie argues that becauso ho has made 
a claim on 29th August 1934 which would obviously 
come within the explanation to S. 64 he can now in 
tho circumstances which have obtained during the 
pendency of tho plaintiff’s suit rely upon that claim 
which was then nmdo. It seems to me quito obvious 
that in deciding the relative rights of the plaintiff 
and the appellant we must consider tho situation as 
it existed after the filing of the plaintiff's suit. 

There can, in my opinion, be no doubt that when 
the plaintiff filed his suit in March 1935 tho appel¬ 
lant could no longer make any claim for rateable 
distribution of the assets received from the sale of 
this property on 29th August 1934. Ho cannot pos¬ 
sibly therefore bo 6aid to bo making any claim in 
this suit against tho plaintiff based upon tho expla- 
nation to S. 64 or his action on 29th August 1934.| 

In order to make a claim against tho plaintiff ho 
must establish that there is somo attachment on 
the basis of which he has a claim enforceable 
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against him. Of course, if he could argue success¬ 
fully that the attachment which formed the basi3 
for the sale on 29th August 1934 bad continued to 
exist in spite of the setting aside of the sale then he 
might rely upon S. 64 as giving him a claim against 
the plaintiff. It seems to me however obvious that 
the result of setting aside the sale is to put an end 
to that attachment. Whatever rights tho other cre¬ 
ditors might have under S. 73 there was only one 
creditor who attached the properly. The attach¬ 
ment proceeded logically to a sale and when that 
creditor’s sale was 6et aside and his claim was 
satisfied it seems to follow beyond all doubt that 
that particular attachment had come to an end. I 
am of the opinion therefore that it is impossible in 
any circumstances for tho appellant here to say 
that ho now has a claim enforceable under the 
earlier attachment which was effected in 1934 be- 
fore the sale of 29th August. I have been referred 
to two Full Bench rulings of this Court in 41 Mad. 
2651 and I.L.R. 1940 Mad. 526.2 They do not seem 
to me to afford the slightest support to the argu¬ 
ment for the appellant. Nor is it possible to say that 
the facts in this case are so similar that they are 
binding upon me in deciding this appeal against 
him. It seems to me unnecessary therefore to con¬ 
sider theso rulings any further. 

The next point which has been brought forwnrd 
in support of the appeal is that inasmuch as the 
second attachment was effected on 29th September 
and tho sale was not 6ct aside until 31st October tho 
plaintiff cannot acquire any rights until 31et Octo¬ 
ber, and therefore those rights are defeated by the 
attachment made in favour of tho appellant. It is 
impossible in my opinion to accept this argument. 
No doubt until the Court passed its orders on 31st 
October it was impossible to know with whom lay 
the true title to the land. If the sale had been con¬ 
firmed the true title to the land from 29th August 
onwards would have lain with the auction purcha¬ 
ser. But the effect of tho setting aside of tho sale is 
clearly to deolare that from 29th August onwards 
the title lay with the judgment debtor. On 20th 
September therefore tho judgment-debtor had a 
good title to convoy to any alienee, and it must be 
held that he did convey that good title to the plain¬ 
tiff. Tho attachment effected nine days after the 
sa e to the plaintiff cannot therefore possibly affect 
the plaintiff’s rights. The final point made in the 
appeal was that this alienation should be set aside 
under S. 53 T. P. Act, as being in fraud of the 
appellant. That matter is a pure issue of fact upon 
which the decision of the lower appellato Court is 
against the claim of the appellant. It cannot now 
be agitated afresh m tho second appeal. In the re¬ 
sult this appeal fads on all points and is dismissed 
with costa. Leave is refused. 

C.R.K./q.N. Appeal dismissed. 


1. ('IB) 5 A.I.It. 1918 Mad. 127 : 43 I C 539 • 41 

Mad. 265: 33 M.L.J. 707 (F.B.), Annamalai Chet- 
liar v. Palamaliii. 

2. (’40) 27 A.I.H. 1940 Mad. 385 : 188 I.C. 81 : 
I.L.R. (1940) Mad.526: (1940) 1 M.L.J.482 (F.B.) 
Nana Rao v. Arunachalara Chettiar. 
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Wadsworth and Patanjali Sastri JJ. e 

Kudithipudi Venkatramayya — 

Appellant 


v. 

Mallacheruvu Pundareekakshudu and 
others — Respondents. 

Appeal No. 131 of 1940 and Civil Revn. PetDS. 
Nos. 1098 and 1099 of 1940, Decidod on loth Octo¬ 
ber 1941, against decree of Sub-Judge, Tenali, D/- 
1st April 1910. 

(a) Madras Agriculturists Relief Act (4 of 
1938), S. 21—Applicability—Words “has been 
adjudicated’’ in S. 21 — Meaning of—In order to 
come under S. 21 applicant must be insolvent 
at time of his application. 

The words “has been” indicate something which / 
happened in tho past and continues upto the pre¬ 
sent. The words “has been adjudicated’’ in S. 21 
cannot be interpreted as having reference to a past 
completed act with no reference to present condi¬ 
tions. Those words mean "has been adjudicated 
and continues in the state resulting from his ad¬ 
judication”: (’35) 22 A. I. R. 1935 Mad. 921; (’37) 

24 A. I. It. 1937 Mad. 36 and (’41) 28 A. I. It. 1941 
Mad. 510, Eel. on. [P 524 C 2; P 525 C 1] 

Section 21 is not intended to impose a disqualifica¬ 
tion upon all persons who have at any time in the 
past been adjudicated insolvents if dividends have 
been declared out of their assets, nor is it intended 
to give the benefits of the Act to all persons who at 
any time in the past have been made insolvents 
when owning agricultural land if no dividends have 
been declared out of their assets. The intention of g 
S. 21 is to provide for pending insolvencies and to 
lay it down that when a dividond had been paid in 
such an insolvency the Act would not apply, but 
that if there had been no dividond, the Act would 
apply and the debts payable in insolvency would be 
liable to be ecaled down if the insolvent was a per¬ 
son who but for his insolvency would have been an 
agriculturist. The words “has been adjudicated” 
m b. 21 which imply tho continuation of the in¬ 
solvency cannot be interpreted as referring only to 
tbe state of affairs as on the commencement of the 
Aot In order to come under S. 21. it is necessary 
that the applicant should be an insolvent at the 
time of his application. [P 525 C 1] 

(b) Provincial Insolvency Act (1920), S. 37_ 

Adjudication annulled—Debtor ceases to be in¬ 
solvent—Vesting order under S. 37—Effect of . 
— After annulment property vested in Official 1 
Receiver under S. 37 on 1st October 1937 and 
-2nd March 1938 — Debtor fs not agriculturist 
within Madras Agriculturists Relief Act and 

hence not entitled to benefits thereof_Debtor 

cannot be said to have saleable interest in pro¬ 
perty vested in receiver. 


Ihe annulment of tho adjudication relegates the 
debtor to the position which ho occupied before he 
was adjudicated, except in so far as the vesting order 
undor S. 37 places the residue of the properties at 
the disposal of the appointee for the benefit of tbe 
creditors. Although to this limited extent tbe ad 
ministration of tbe estate continues to bo in insol 
vency, tbo debtor ceases to bo an insolvent • (’351 
22 A.I.R. 1935 Mad. 931. Rel. on. [p 525 C l] 
Consequently when after tho annulment property 
is vested in Official Receiver under S. 37 and ro- 

“' DS ( ?° v 5 s ‘ cd on lst 0c tober 1937 and 22nd March 
1J38, tho debtor cannot bo said to be an agricultu- 
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a g 8 ‘^tw» th f meaning o I the Madras Agriculturists 
Relief Act and hence is not entitled to the benefits 
thereof. The debtor after the annulment cannot be 
said to have a saleable interest in the property 
vested in the Official Receiver. The most that he 
can be said to have in those properties is a possible 
expectation of a surplus, if any, after satisfying cre¬ 
ditors but that cannot be treated as a saleable inter¬ 
est in those properties. [P 525 c 2] 

K. Kameswara Rao and T. Rajagopalan — 

for Appellant, 

V. Goiindarajachari — for Respondent. 

WADSWORTH J. — These three cases have 
relation to the same transaction and they are to 
some extent interdependent. We are concerned with 
a promissory note debt incurred on 4th December 
1930 by defendant 1, in the suit out of which A. S. 
b ^o. 131 of 1940 arises in favour of plaintiff 1 . This 
debt was a renewal of two earlier debts incurred by 
the father of defendant 1 . The suit note was assigned 
by plaintiff 1 to plaintiff 2 for collection and reas¬ 
signed to plaintiff 1 in November 1939. Meanwhile 
defendant 1 had become an insolvent, his insolvency 
petition being filed on 6 th July 1932 and the ad¬ 
judication being four months later. The insolvency 
was not prosecuted and on 1st November 1938 tho 
insolvency Court passed an order annulling tho ad- 
judication owing to the default of the insolvent and 
directing that under S. 37, Provincial Insolvency 
Act, the properties should vest in the Official 
Receiver. After this order was passed, defendant 1 , 
who is the appellant here, seems to have made some 
sort of arrangement with certain of his creditors 
and on 2nd December 1938 ho filed a civil mis- 
c cellaneous petition before the insolvency Court pray¬ 
ing for a review of tho order vesting the property in 
the Official Receiver. This application was dismissed 
on 21st March 1939 and C. M. A. No. 40 of 1939 
was preferred to the District Judge on 27th March 
1939. Defendant 1 also filed in tho insolvency Court, 

C. M. P. No. 426 of 1939 in which he prayed tho 
Court to scale down the promissory note debt duo to 
the present respondent, which was tho only debt 
said to be outstanding after the settlement made be¬ 
tween the appellant and his creditors. Thi 3 applica¬ 
tion was rejected on the ground that tho applicant 
by reason of the insolvency had no saleable interest 
in agricultural lands on 1st October 1937 and by 
reason of the annulment of tho insolvency was not 
entitled to call in aid S. 21 of Act 4 of 1938. Against 
the order in this civil miscellaneous petition another 
appeal was filed to the District Court. In tho Dis¬ 
ci trict Court, tho creditor, who had not been paid, on 
21st November 1939 with tho leaveof the insolvency 
Court filed a suit for the recovery of his debt. Tho 
present appellant pleaded that be was entitled to 
relief under Act 4 of 1938. 

The learned Subordinate Judgo negatived this 
plea on tho basis of his previous order, no stay hav¬ 
ing been obtained from the District Court. Tho 
suit was accordingly decreed. Tho District Judgo 
shortly afterwards passed orders on tho two civil 
miscellaneous applications pending beforo him. On 
tho appeal against the order rejecting tho applica¬ 
nt ;°,V eUef under Act 4 of 1938, the learned 
is r ct Judge held that tho insolvency continued 
even after the annulment by reason of the vesting 
order and that, oven assuming that tho insolvency 
did not continue, tho ex-insolvent had still a sale¬ 
able interest in tho property vested in tho Official 
Receiver. He therefore directed the trial Court to 

de ^- 0n tLo “!'!*»> against the dis- 
of tho application to review the order vest- 


ingth® property in the Official Receiver and Dis- . 
trict Judge observed that all the creditors except 

reSr T dent had ad i U3led their claims 
against the insolvent and that as the debtor was 

prepared to deposit the amount due to the contes- 
ing creditor it had to be scaled down under tho 
contemporaneous proceedings. The District Judge 
accordingly passed an order vacating the vesting of 
property on condition of the deposit of the 
amount as scaled down within one month of its 
ascertainment by the trial Court. C. R. P. No. 1098 
is preferred by tho oreditor against the order re¬ 
manding the application under Act 4 of 1938 for 
the scaling down of the debt. C. R. P. No. 1099 is 
preferred by the creditor against the review of the 
order vesting the property in the Official Receiver 
and the main appeal, A. S. No. 131 of 1940, is pre- 
.. r , ed . by n th ® debtor against the decree passed 
Without allowing him the benefit of scaling down / 
the debt under Act 4 of 1938. C. R. P. No. 1099 is ‘ 
not now pressed in view of the fact that on the 
stay application to this Court, C. M. P. No. 2936 of 
1940, the debtor has given security to the satisfac¬ 
tion of the creditor for tho amount of the debt 
should he fail to get it scaled down. There is there¬ 
fore no longer any necessity for the restoration of tho 
vesting order. This civil revision petition is there¬ 
fore dismissed without any order os to costs. Tho 
appeal and C. R. P. No. 1098 go together and tho 
decision of both these cases depends on tho inter¬ 
pretation of S. 21 of Act 4 of 1938. Section 21 runs 
as follows : 

' Nothing contained in this Act shall apply to tho 
debts payable by any person who has been adjudi¬ 
cated an insolvent, if, prior to tho coming into 
force of this Act, a dividend has been declared out - 
of his assets. If a dividend has not been so declared, ^ 
this Act shall apply to tho debts payable by such 
person if he would bavo been an agriculturist with¬ 
in the meaning of this Act but for his adjudication 
in insolvency/* 

The contention of tho appellant is, firstly, that 
tho section applies to the case of any person who has 
been adjudicated whether or not ho remains an ad¬ 
judicated insolvent during tho relevant period, and 
secondly, that by reason of the vesting order the in¬ 
solvency continues, so that the section applies even 
if it refers only to insolvencies which continue upto 
the dato of the application. It seems to us that tho 
provision that tho Act shall apply to debts payable 
by any person “who has been adjudicated an insol¬ 
vent" cannot properly apply to tho case of any per¬ 
son who was at some time in the past adjudicated 
an insolvent, but has ceased to be in tbo position of /) 
an adjudged insolvent before the question arises. 

We are of opinion that this section cannot properly 
apply to the case of a person who has, at some timo 
in tho distant pa9t, been adjudged an insolvent, if 
ho is not an insolvent during tho relevant period. 

There is no point in treating a person as an insol¬ 
vent for tho purpose of his qualification under Act 
4 of 1938, if ho is not an insolvent for any other 
purpose. It would bo absurd to apply S. 21 to tho 
case of an insolvent who was adjudged many years 
ago and whoso debts bad been paid as a result of 
proceedings in insolvency. To read tho words “has 
been adjudicated** as if they do not contain any re¬ 
ference to a continuing state, would be to deprive 
many people of the benefits of the Act, although 
they wero no longer disqualified by their insolvency 
from owning properties, incurring dcbt9 and carry¬ 
ing out tho normal activities of a person with full! 
rights over bis estate. There is ample authority for| 
the interpretation of the words "bos been’* in a 
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e Statute, as indicating something whicli-bappened in 
jthe past and continues upto the present. Such an in- 
terpretntion was placed upon the words "has been 
hereditary" by the Benoh which decided 69 M. L. J. 
384,1 and a similar view was taken in I.L.R. (1937) 
Mad. 189.2 In App. n 0 . 293of 1940and C. R.P. 1355of 
19403 this Bench had todeal with the words "has been 
hereditary" in the definition of an excepted temple 
under the Madras Hindu Religious Endowments 
Act and we held that these words clearly indicate a 
6tate of affairs which has prevailed in the past and 
continues upto the present. There seems, therefore 
no reason to interpret the words "has been abdi¬ 
cated" as having reference to a past completed act 
with no reference to present conditions. The ordi¬ 
nary meaning of the phrase in ordinary English 
would be "has been adjudicated and continues in 

i resuUin 8 from his adjudication" and we 

hold that this is the meaning of the phrase in sec¬ 
tion 21. We do not consider that S. 21 was intended 
to impose a disqualification upon all persons who have 
*• »?y t,m e the past been adjudicated insolvents 
a dividends have been declared out of their assets, 
nor do we believe that it was intended to give the 
benefits of the Act to all persons who at any time 
in the past have been made insolvents when owning 
agricultural land, if no dividends have been declared 
out of their assets. The intention clearly was to 
provide for pending insolvencies and to lay it down 
that when a dividend had been paid in such an in¬ 
solvency the Act would not apply, but that if there 
had been no dividend, the Act would apply and the 
debts payable in insolvency would be liable to be 
scaled down if the insolvent was a person who but 
for his insolvency would have been an agriculturist. 

C It has been suggested that even assuming the 
words has been adjudicated" to imply the conti¬ 
nuation of the insolvency, they only have regard to 
the state of affairs as on the commencement of the 
Act. But this interpretation is not acceptable to us. 
No doubt, it is necessary in order that a person 
may claim the benefits of the Act that he should be 
an agriculturist on 1st October 1937 and on the date 
of the commencement of the Act. The appellant in 
urn case was not an agriculturist on either of these 

,, r hls estale Wft9 ve8ted in the Official Re- 
ceiver. Ho cannot get the benefit of the Act unless 

order n to°£ e T*" 8 ' l 1 2 3 ’ and il seei " 9 * that in 
apphcantTn°n n ? er 8 ' 21 - U ^cess^ry that the 
iappliSSon h A ! d M 6 an insolvent at tbo time of his 
thift Tv rLnn “nf conte . nlion ba3 been advanced 

TnnuUe? S n a T r - th ° judication Z Zl 
J nt M T 'r seems to us unsound. The 
annulment of the adjudication relegates the debtor 

ffidicaTT'exM W t h ' Ch bC °, CCUpi6d baforo bo was ad¬ 
judicated, except in so far as the vesting order 

places the residue of the properties 
ol . th. .pporntc (or tbe Eat „( the crtdK 
Although to this limited extent the administration 
of the estate wntinues to be in insolvency the deb¬ 
tor ceases to bo an inBolven^This has been clearly 

1. (’35) 22 A. I. R. 1935 Mad. 921 : 159 I c 733 • 

69 M. L J 381 : 59 Mad. 245. Krishnamurt? v! 
Muuras Hindu Religious Endowments Roanl 

2. (*37) 24 A. I. R. 1937 Mad. 36 : 166 I. C. 188 * 

I. L. R. (1937) Mad. 189 : 71 M.L.J. 624, Clidal 
pati Rao Naidu v. Hindu Religious Endowments 
Roard, Madras. 

3. Reported in (’41) 28 A.I.It. 1941 Mad. 510 : 199 
J; C. 822 : I. L. R. (1941) Mad. 559 : (1941) 1 
p ' J - 25 °. T. V. Bhashyakar v. Madras Hindu 
Religious Endowments Roard. 
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laid down in 58 Mad. 1014.* The position, therefore, 
is that the appellant on 1st October 1937 and on e 
22nd March 1938 was not an agriculturist because 
bis property was vested in the Official Receiver and 
be bad no saleable interest therein. We cannot 
accept the view of the District Judge that after the' 
annulment of the adjudication he had a saleable 
interest in the properties vested in the Official Re¬ 
ceiver. The most that he could have bad in those 
properties was a possible expectation of a surplus ifi 
any, after satisfying the creditors. That is not,’ini 
our opinion, to be treated as a saleable interest in 1 
those properties. It follows, therefore, that the trial 
Court was right in refusing to apply the benefits of 
Act 4 of 1938. 

A. S. No. 131 of 1940, lias therefore to be dis¬ 
missed with costs. C. R. P. No. 1098 has to be 
allowed and the order of the trial Court dismissing 
the application to scale down the debt is restored / 
and the order of the District Judge vacated. No 
separate costs in the civil revision petition. 

C.R.K./G.N. 


Order accordingly. 


4. (’35) 22 A.I.R. 1935 Mad. 931 : 157 I. C. 1007 : 
58 Mad. 1014 : 69 M. L. J. 856, Official Receiver’, 
Guntur v. Secretary of State. 
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Wadsworth and Patanjali Sastri JJ. 

Pachigolla Satyanarayanamurthi and 
others — Appellants 

v. 

Karatam Sathiraju and others — 

Respondents. 

AppeaJs Nos. 118 and 119 of 1939, Decided on 
16th December 1941, against decrees of Sub.Judge 
Anmlapuram, in O. S. Nos. 25 and 26 of 1938, res¬ 
pectively. ’ 

10 K ^ adra e Agriculturists Relief Act (4 of 

, Sa,e ° f P art 0< mortgaged property 
to non-agriculturist with liability to pay off 

mortgage — Suit for redemption by mortgagor 
agriculturist _ Whole debt including amount 

w* propert y in hands of purchaser 
held should be scaled down. 

I art of mortgaged property was purchased by a 
non-agriculturist and amount was left with him to 
pay off the mortgage. He did not pay. In a suit for 
redemption, the mortgagor who was an ogricul- 
turist claimed to ecale down tbo debt. It was 
contended that as the purchaser was not an agri¬ 
culturist the debt should not be scaled down so far 
as bo was concerned : 

Held that the wholo debt should be scaled down • 

( 41) 28 A. I. R. 1941 Mad. 204, Disting. ; (’ 41 ) 28 
A. I. R. 1941 Mad. 557, Rel. on. (p 527 C 1] 

[ b > Transfer of Property Act (1882), S. 55 (5) 
u ~ Part oi P urch ase money retained by pur¬ 
chaser for payment to mortgagee — Purchaser 
not having to pay full amount owing to debt 
being scaled down _ He is liable to return to 
mortgagor money remaining unpaid. 

Where part of the purchase money is retained bv 
the purchaser for payment of a mortgage and if the 
purchaser docs not have to pay the full amount Chus 

Jim owing to the mortgage debt being 
S . d 7“ at the Instance of the mortgagors, he 
would be liable to return to tbo latter the portion of 
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purchase money remaining unpaid : 36 Mad. 
348, Rel. on. [p 52G c 2 ] 

T. P. Act — 


(’36) Mulla, Page 307 Pt. (d). 

('34) Mitra, Pages 279-280, N. 314. 


P. Satyanarayana Rao — for Appellants. 

P.Soniasundaram, P. Suryanarayana and R. 

Venkata Rao — for Respondents. 

PATANJALI SASTRI J—These appeals arise 
out of two suits brought by respondents 1 to 3 (here- 
inafter referred to as the mortgagors) for redemption 
of two mortgages executed by them in favour of the 
appellant. The first mortgage was for a sum of Rs. 
10,000jind the second for Rs. 7300, the same pro- 
perty, 71 acres 40 cents of land, being mortgaged in 
both cases. The mortgagors sold 43 acres 40 cents 
out of the mortgaged property to respondent 4 (bere¬ 
ft inafter referred to as the purchaser) for a sum of 
Rs. 34,488 out of which Rs. 11,691 was directed to 
be paid in full discharge of the second mortgage 
referred to above and Rs. 19,680 was to be paid in 
part payment of the first mortgage. The purchaser, 
however, failed to carry out these directions and 
both the mortgage debts remained outstanding when 
the Madras Agriculturists Relief Act came into 
force. The mortgagors then brought these suits for 
redemption of the mortgages, claiming the benefit of 
the Act as agriculturists and depositing in Court the 
amounts which they alleged to bo duo under the 
mortgages when scaled down in accordance with the 
provisions of that Act. The Court below has passed 
decrees for redemption as prayed for in both the 
suits, negativing the appellant's contention thattho 
debts should not be scaled down so far as the pur- 
chaser was concerned as tho latter was not an agri- 
c culturist within tho meaning of the Act, and tho 
question for determination in these appeals is whe¬ 
ther tho decrees in question were rightly made. 

It is contended that the Court below was wrong 
in allowing tho mortgagors to redeem the mortgages 
as a whole by payment only of the mortgage moneys 
as scaled down under the Act without providing 
that the properties in tho hands of the purchaser 
should bo redeemed only on payment of tho entiro 
amounts due under the mortgages. It was said that 
otherwise tho purchaser who is a non-agriculturist 
would bo benefited by the scaling down of the debts, 
a result not contemplated by tho Act. Reliance was 
placed upon the decision in (1940) 2 M. L. .T. 872 1 
and in C. R. P. No. 1655 of 1940- as supporting this 
contention. These decisions no doubt establish that 
in a suit to enforce a mortgage brought against tho 
d mortgagor who is not an agriculturist and tho 
alienee of part of the hypotheca who is an agricul¬ 
turist a decreo can be passed for the full amount 
due against the party who is a non-agriculturist 
while scaling down tho mortgage debt as against tho 
party who is an agriculturist. But they do not, in 
our opinion, assist the appellant. Thero it was a 
suit for sale and tho purchaser who was an agricul¬ 
turist claimed and was allowed the benefit of tho 
Act, it having been held that his liability qua pur¬ 
chaser to pay the mortgago money was a debt within 
the meaning of tho Act, while as against tho mort¬ 
gagor who was not an agriculturist, a decree for tho 
full amount of the debt was passed. In the present 
case, hpwever, the mortgagors are agriculturists and 

A* L R- 1941 Mad. 204 : 195 I. C. 702 : 

I. L. R. (1941) Mad. 330 : (1940) 2 M. L. J. 872, 
Banner v. brimvnsiab. 

2 - ?* P# V 556 of 104 <>, Arumugam Filial v. 


they seek to redeem the property under 8. 60, T. P. 
Act which (so far as it is material here) provides ; 

At any time after the principal money has 
become due, the mortgagor has a right, on payment 
or tender, at a proper time and place, of the mort¬ 
gage money, to require the mortgagee, (a) to deliver 
to the mortgagor the mortgage deed and all docu- 
ments relating to the mortgaged property which are 
m the possession or power of the mortgagee, (b) 
where the mortgagee is in possession of the mort¬ 
gaged property, to deliver possession thereof, to the 
mortgagor, and (c) at tho cost of the mortgagor, 
either to re-transfer the mortgaged property to him 
or to such third person as he may direct, or to exe¬ 
cute and (where the mortgage has been effected by a 
registered instrument) to have registered an acknow¬ 
ledgment in writing that any right in derogation of 
his interest transferred to the mortgagee has been 

extinguished.Nothing in this section shall j 

entitle a person interested in a share only of the 
mortgaged property to redeem his own share only, . 
on payment of a proportionate part of the amount 
remaining due on tho mortgage, except only where 
a mortgagee, or, if there are more mortgagees than 
one, all such mortgagees, has or have acquired, in 
whole or in part, the 9haro of a mortgagor." 

The mortgage money being liable to be scaled 
down under tho Madras Agriculturists Relief Act, it 
follows from the provision cited above that, on pay¬ 
ment of the scaled down amount, tho mortgagors 
are entitled to call upon tho mortgagee to deliver up 
the mortgage deed duly discharged or in other words 
to redeem the mortgago as a whole. This conclusion 
is in accord with tho decision in (1941) 1 M. L. J. 
547 5 which indeed rules this case. Thero a decreo 
for redemption of a mortgago was obtained by the g 
mortgagors and transferees of portions of the hypo¬ 
theca suing as co-plaintiffs. The mortgagors were 
and tho purchasers were not agriculturists and tbo 
question arose whether the decreo as a whole could 
bo scaled down even as ngainst tho purchasers. It 
was hold that thero was nothing in the Act to pre¬ 
vent tho decreo being scaled down as a whole and it 
was pointed out that the Court would not, by so 
scaling down tho decree, be benefiting tbo non¬ 
agriculturist purchaser as tho latter might have to 
refund the portion of the purchase money which, as 
a result of tho scaling down, ho would not have to 
pay to tho mortgagee. The position here is, in our 
opinion, very similar. As between the mortgagors 
who sold a portion of the hypotheca under Ex. 2 
and the purchaser, the sale was free from tho en¬ 
cumbrances except to the extent of the balance duo 
under the first mortgage after deducting the sum of k 
Rs. 19,680 which tho purchaser was directed to pay 
towards that mortgage. The position therefore is 
that the amount of Rs. 34,488 in the hands of the 
purchaser really represents part of tho purchase 
money retained by him for payment to the appellant 
mortgagee (see S. 55 (5) (b), T. P. Act), and if tho 
purchaser did not have to pay the full amount thus, 
reserved with him owing to the mortgage debts being! 
scaled down at the instance of tho mortgagors, he 
would be liable to return to tho latter the portion of 
the purchase money remaining unpaid: $cc 36 Mad. 

318. 4 This, in effect, is admitted by tho purchaser 
in tho written statements which he filed in tbo 
suits wherein he supported the allegations in the 
plaint that part of the purebaso money was kept in 


fcadasivam Pillai. 


3. (41) 28 A.I.R. 1941 Mad. 557 : (1941) 1 M. L. J. 
547, Marina Ammaji v. Mirza Bakhar Beg. 

4. (’ll) 36 Mad. 348 : 12 I. C. 353 : 21 M. L. J. 
983, Raghunathachariar v. Sadagopachariar. 
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persons who ar <& WJW^FiiCQltA^fet^Bubjec^ fo the 
mortgage, the i«>perty can bo nr^ead^ppainst c 
only for the scaled jnn»unr tftj no more, 

under the general ^ihw relating to mortgages : 
(•41)28 A. I. R. 1941 Mad£('41) 28 


a deposit with him for the benefit of the mortgagors 
for payment to the appellant on their behalf. It 
is therefore not correct to say, as was argued for 
the appellant, that the Court by allowing the mort¬ 
gagors to redeem the mortgages as a whole was con- 
ferring a benefit upon a non-agriculturist contrary 
to the intendment of the Madras Agriculturists 
Relief Act. On the other hand, if the purchaser in 
such circumstances is made to pay the entire sum 
reserved with him for payment under the sale deed 
which was excouted before the passing of the said 
Act, the mortgagors would stand ultimately deprived 
of the benefit which a9 agriculturists they are un¬ 
doubtedly entitled to claim under the Act. 

It was thon said that the purchaser having 
agreed with the appellant to pay the amounts which 
he retained out of the purchase money, decrees 
should have been passed against him personally for 
b such amounts in these suits without driving the 
appellant to another suit for the enforcement of 
such liability. The allegations made in this behalf 
in the appellant's written statement are by no 
means clear. What appears to havo been pleaded is 
that even before the sale deed was executed, there 
was an arrangement between the mortgagors, the 
purchaser, and the appellant whereby the mort¬ 
gagors ceased to be liable under the mortgages and 
the purchaser bound himself to pay the sums re¬ 
tained by him to the appellant, who, for his part, 
undertook to release the properties purchased on 
such payment. This plea is quite contrary to the 
recitals in the sale deed (Ex. 2) which clearly con¬ 
template the continuance of the mortgagors' liabi¬ 
lity and was indeed not put forward in that form 
before us by the learned counsel for the appellant 
c who merely suggested a new promise made by the 
purchaser to the appellant involving personal liabi¬ 
lity to pay the sums specified in the sale deed. The 
Court below has not gone into this question as in 
its view such an agreement even if true would give 
rise to a separate cause of action against the pur¬ 
chaser on which no decree could be passed in favour 
of the appellant in these suits for redemption 
brought against both of them. We are inclined to 
agree with this view and accordingly leave the 
question open for determination in other proceed¬ 
ings. In the result, the appeals fail and are dis¬ 
missed. The appellant will pay the costs of the 
mortgagors and tho purchaser 1 set for each in each 
°f the appeals except the fees for the advocate which 
will bo paid only in A. S. No. 118 of 1939. 

C.R.E./E.S. Appeals dismissed. 
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Wadsworth and Patanjali Sastri JJ. 

K. ftl. N. S: P. Nachiappa Chettiar and 
others — Appellants 

v. 

A. K. A. Bamachandra Beddiar and 
others — Bespondents. 

Appeals Nos. 23 and 24 of 1938. 295 of 1939 and 
Civil Revn. Petn. No. 1857 of 1939, Decided on 3rd 
February 1942, against preliminary decree of Sub- 
Judge, Madura, D/- 13th September 1937. 

Madras Agriculturists Relief Act (4 of 1938), 
S. 7 — Mortgagor agriculturists — Properties 
purchased subject to mortgage by non-agricul¬ 
turist are liable only toextent of scaled amount. 

If a debt is scaled down at tho instance of a mort¬ 
gagor who is an agriculturist and claims the benefits 
of the Act and the properties are purchased by 


A. I. R. 1941 Mad. 584 and (’41) 28 A. I. R. 1911 
Mad. 557, Rel.'on. [P 527 C 2] 

T. 31. Krishnaswami Iyer and N. Sivarama- 
krishna Iyer — for Appellants. 

Advocate General, K. Rajah Iyer, V. Seshadri, 
K. S. V enkatarama Iyer, T. S. Venkata - 
rama Iyer and P. V. Subramaniam — 

for Respondents. 

PATANJALI SASTRI J. — (His Lordship 
after dealing with Appeals Nos. 23 and 24 of 1933 
proceeded). It remains only to deal with Appeal No. 
295 of 1939 and C. R. P. No. 1857 of 1939, which, 
as stated already, have been preferred by defen¬ 
dants 5 to 8. These defendants are admittedly not 
agriculturists within the meaning of the Madras 
Aot 4 of 1938 and cannot therefore put forward any 
claim under that Act to have the mortgage debt 
scaled down. But these defendants contend that if 
the debt is scaled down at the instance of the! 
mortgagor who is an agriculturist and claims the 
benefits of the Aot, the properties purchased by 
these defendants subject to tho suit mortgage could 
be proceeded against only for the scaled down 
amount and no more, under the general law relating 
to mortgages. This contention is supported by the 
decision reported in I. L. R. (1941) Mad. 9301 to 
which one of us was a party. The same principle 
was also applied in (1941) 1 M.L.J. 547- and App. 
Nos. 118 and 119 of 1939'* (not reported) which arose 
out of suits lor redemption. Our attention was 
drawn to certain observations in I.L.R. (1941) Mad. 
33G 4 os being in contlict with the view expressed in 
the decisions referred to above. In that case which 
was the converse of tho present, the mortgagor was 
a non-agriculturist and a puisne mortgagee who 
was an agriculturist claimed the benefit of the Act. 
It was argued on behalf of the mortgagee that, as 
the scaling down of the decree at the instance of 
the puisne mortgagee (who according to earlier deci¬ 
sions was a debtor within tho meaning of the Act) 
would result in benefiting the non-agriculturist 
mortgagor contrary to the intendment of the Act, 
no relief should be given to the applicant although 
he was an agriculturist. This contention was nega¬ 
tived and tho observations in tho judgment even if 
a little too widely expressed must bo understood 
with reference to the particular situation there dealt 
with and not as laying down any general pro[>03i- 
tion applicable to different facts. 

In tho result Appeals Nos. 23 and 24 of 1938 are 
dismissed with costs and App. No. 295 of 1939 is 
allowed with costs here and below. C.R.P. No. 1857 
of 1939,which was filed only in the alternative is dis¬ 
missed without costs. Tho advocates' fee iu A. S. 
No. 24 will be calculated on the value of the decree 
as scaled down in the lower Court. 

C.R.K./K.S. Order accordingly. 

1. (’41) 28 A. I. R. 1941 Mad. 584 7 I. L. r 7(1941) 
Mad. 930 : (1941) l M.L.J. 561, Arunachalum v. 
Seetharam. 

2. ('41) 28 A.I.R. 1941 Mad. 557 : (1941) 1 M.L.J. 
517, Marina Ammaji v. Mirza Bakhar Beg. 

3. Reported in (’42) 29 A.I.R. 1942 Mad. 525 • (1942) 

1 M.L.J. 506. Satyanarayanamurthi v. Sathiraiu. 

4. ('41) 28 A. I. R. 1941 Mad. 204 : 195 I. C. 702 : 

L L. R. (1941) Mad. 336 : (1940) 2 M. L. J. 872, 
Rainier v. Srinivasiah. 
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Abdur Rahman J. 

Ayyavar Thevar — Appellant 

v. 

Secretary of State represented by Col - 
lector of Tanjore — Respondent. 

Second Appeal No. 655 of 1938, Decided on 23rd 
July 1941, against decree of District Court, East 
Tanjore at Negapatam, in A. S. No. 6 of 1937. 

(a) Evidence Act (1872), S. 33—Depositions 
of persons recorded in case to which defendant 
not party — Persons dead at time when copies 
tendered in evidence—Depositions do not fall 
within S. 33 and hence are inadmissible. 

Where the depositions of certain persons were 
recorded in a case to which the defendant was not a 
party and those persons who had deposed had all 
been dead at the time their depositions were tender¬ 
ed in evidence, the depositions do not fall within 
the ambit of S. 33 and hence are inadmissible in 
evidence. [P 528 C 2; P 529 C 1] 

(b) Evidence Act (1872), S. 33—Evidence to 
be admissible must fall within one or other 
section of Act — If it does not, it must be rejec¬ 
ted — Inadmissible evidence cannot be made 
admissible by consent of parties—Consent when 
may cure defect—Estoppel. 

The scheme of the Evidence Act is that the evi¬ 
dence must, to bo relevant or admissible, fall within 
one or other section of the Act. If a particular state¬ 
ment or document cannot bo brought within the 
four corners of any section of the Evidence Act, 
c it will have to be rejected. Irrelevant and inadmis¬ 
sible evidence cannot be made relevant or admis¬ 
sible with the cohsent of a party. Consent or want 
of objection to the reception of evidence which is 
irrelevant cannot make the evidence relevant, but 
consent or want of objections to the wrong manner 
in which rolevant evidence was brought on record of 
the suit disentitles parties from objecting to such 
evidence subsequently. Unless a party can bo found 
to have been estopped from objecting to the admis¬ 
sibility of the evidence it cannot bo said that evi¬ 
dence not otherwise admissible or which would have 
been liable to rejection if objection were taken to it, 
may bo perfectly good evidence if admitted by tho 
consent of parties : ('20) 7 A. I. R. 1920 Mad. 547, 
(F. B.), Expl. ; (*15) 2 A. I. R. 1915 Mad. 793, 
Appr.\ 24 Bom 591 and 15 W. It. 348, Disting .; 
d (*24) 11 A. I. R. 1924 All. 845, Not approved. 

[P 529 C 1, 2) 

(c) Evidence Act (1872), S. 33—Deponents in 
prior proceedings themselves examined in sub¬ 
sequent suit—Fact that parties agreed to have 
depositions read in Court as evidence would 
not amount to admission of irrelevant evidence 
but only consenting to wrong procedure—Pro¬ 
per procedure indicated. 

Where tho witnesses who had deposed in prior 
proceedings aro themselves examined in a sub¬ 
sequent suit the question whether thoir previous 
statements wero read out to thorn with the permis¬ 
sion of tho Court and with tho consent of the other 
parties would not, although a wrong procedure to 
adopt, mako tho statements inadmissible in evi¬ 
dence. Tho correct proceduro would be to put tho 
same questions to witnesses over again in regard to 
which they had already made their statements. But 
if in order to save time, the parties agreed to have 
tne previous depositions of the witnesses in Court 


read as evidence, it would not be admitting irrele¬ 
vant evidence but will only be consenting to a wrong 
procedure or method of the reception of their evi¬ 
dence : (’27) 14 A. I. R. 1927 Mad. 1107, Ref. 

[P 529 C 2] 

(d) Evidence Act (1872), S. 33 — Witnesses 
whose depositions in prior proceedings were 
tendered in evidence alive — Their statements 
admitted in evidence—On consent by other side 
application to summon those witnesses cancel- 
led—Other side held estopped from objecting to 
statements being referred to in case. 

The witnesses whose depositions in a prior pro¬ 
ceedings were tendered in evidence were alive and 
after the statements made by those witnesses were 
admitted in evidence, the application to summon 
those witnesses was cancelled on consent being given 
by the other side: 

Held that having once agreed to the statements J 
being brought on the record and having thus al¬ 
lowed the other party to act to his detriment by 
cancelling his application to summon those wit¬ 
nesses it was no longer open to the party who had 
consented to the admission of statements on the 
ground of estoppel to object to those documents 
from being referred to in the case: 24 Bom. 591; 
Rel. on; ('24) 11 A. I. R. 1924 All. 845, Dissent. 

[P 529 C 2] 

K . Bhasliyam Iyengar a)vd T. R. Srinirasan — 

for Appellant. 

Government Pleader — tor Respondent. 

JUDGMENT. —The learned District Judge has 
in a careful and fairly elaborate judgment, after 
discussing the wholo of the evidence which was on 
the record, recorded his finding that the plaintiff 9 
had failed to establish his title to tho land sued for. 
After hearing learned counsel for tho appellant I 
find that tho only two points whioh deserve any 
notice are : (1) that although thero is a reference 
in Ex. A to 7$ kulis of land in patmash No. 16 the 
learned District Judge has failed to note that fact 
and given no reasons for holding that tho plaintiff 
did not have any land, even to that extent, in 
paimash No. 16, and (2) that tho documents, 
Exs. J, K and L were wrongly rejected by the lower 
appellate Court. In regard to the first question 
learned counsel for the appellant is not oven today 
in a position to satisfy mo a9 to the extent of tho 
area contained in paimash No. 16 or that the 7J 
kulies mentioned in Ex. A had any reference to one 
aero 73 cents for which tho suit was brought by his 
client. Ho wants mo to call for a finding in that res¬ 
pect. But if there had been anything in that point, 
learned counsel for the appellant would have drawn * 
my attention to the evidence on tho record bearing 
on that point, particularly when I asked him to do 
so. This was apparently not suggested in the Court 
below and the absence of a dofinite ground of appeal 
either to this Court or to tho lower appellate Court 
leads mo to the samo conclusion. I am not inclined 
to call for a finding in the circumstances. 

As to tho second question whether Exs. J, K and 
L wore admissiblo in evidence, it was contended by 
learned counsel for the appellant that having been 
admitted with the consent of tho counsol for tho 
respondent, they should not have been rejected by 
the learned District Judge. These throo documents 
aro copies of the depositions of persons, who had 
been dead on tho date on which these depositions, 
were tendered in evidence. Thoy were recorded in a 
case to which tho present respondent wa9 not a 
party and could not therefore fall within the ambit 
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a of S. 33, Evidence Act. Learned counsel for the 
appellant, however, contended that these deposi¬ 
tions would be admissible in evidence oven if they 
could not be brought within the four corners of S.33 
or of any other section of the Evidence Act. But 
this is obviously an untenable position. The scheme 
of the Evidence Act is that the evidence must, to be 
relevant or admissible, fall within one or other sec¬ 
tion of the Act. If a particular statement or docu¬ 
ment cannot be brought within the four corners of 
any section of the Evidence Act, it will have to be 
rejected. Reliance was placed by learned counsel for 
the appellant on a number of cases to which I will 
refer in a minute; but they have, in my opinion, no 
application to the facts of the present case. My 
attention was drawn first of all to a Full Bench 
decision of this Court in 13 Mad. 609* in which one 
of learned Judges referred to 38 Mad. 160,3 
b »n turn approved of a decision of the Calcutta 

High Court in 1*5 W. R. 348. 3 But the question as 
pointed in the order of reference to the Full Bench 
was whether the evidence taken in a provious judi¬ 
cial proceeding to which the same persons were par¬ 
ties and in which the same main issues were raised 
could not have been admitted into evidence in a 
subsequent litigation even with the consent of par¬ 
ties. It will thus be seen that the main conditions 
of S. 33 were complied with and the question 
merely was as to the mode of proof and not as re¬ 
gards the nature and quality of the evidence itself. 
This case is no authority for the proposition that 
irrelevant and inadmissible evidence can be made 
relevant or admissible with the consent of a party. 
The observations of Coutts-Trotter J. # (os he then 
was) express the position very correctly. He observ- 
c ed as follows : 

“It is clear that in this country neither an omis¬ 
sion by an advocate to object to the giving of irrele¬ 
vant and inadmissible evidence, nor the failure of 
the tribunal to exclude it of its own motion, will 
validate a decree based on material which the 
Evidence Act declares to ho inherently and in sub¬ 
stance irrelevant to the issue.” 

It is possible, however, that if evidence otherwise 
relevant and admissible is received by a “defective 
method of letting .in evidence*' although “in its 
substance and context relevant and germane to the 
issues," the consent may cure the defect and it will 
not bo open to a party to object to the method of 
proof subsequently. It may bo that certain observa- 
ions of Krishnan J. are not very happily worded; 
but he following question, which he himself formu- 
d ated and which cannot bo lost sight of, would show 
that he did not intend to lay down that otherwise 
irrelevant evidence could be made relevant by the 
consent of parties. The question formulated by him 
was in the following words : 

"As pointed out in 1914 M. W.N. 931. ‘ the ques¬ 
tion involved here 13 one of mode of proof of rele- 

yant facts rather than one of the relevancy of tho 
facts themselves." 

1. (’20) 7 A.I.It. 1920 Mad. 547 : 56 fc 957 43 

Mad. 609 : 38 M. L. J. 532 (F.B.), Jamah Bib'i v. 
Haider Ali. 

2. (’15) 2 A.I.R. 1915 Mad. 793 : 21 I. C. 319 : 38 
Mad. 1G0 : 25 M. L. J. 360, Prakasarajanim Garu 
v. Y. P. Venkatarao. 

3. (’70) 15 W. R. 318, Srcenath Roy v. Goluck 
Chunder Sen. 

4 - (’15) 2 A. I. R. 1915 Mad. 7C2 : 26 I. C. 384 : 
1014 M. W. N. 931, Krishna Reddi v. Sundara 
Redd:. 

1042 M/67 &. 68 


It was held in 38 Mad. 1602 that : 

“ Consent or want of objection to the reception of ( 
evidence which is irrelevant cannot make the eviJ 
denco relevant, but consent or want of objection to 
the wrong manner in which relevant evidence 
should bo brought on.record of the suit disentitles 
parties from objecting to such evidence in a Court 
of appeal.” 

This decision cannot possibly help the appellant. 
Nor do the facts of the case in 15 W. It. 346 3 assist 
tho appellant. It was pointed out by the learned 
Judges in that case that tho depositions which were 
tendered in evidence were of persons who were alive 
and who were actually summoned. Rut they were 
not examined in view of the fact that the party ten¬ 
dered their previous depositions and the other party 
agreed to their previous statements being let in 
evidence. After the witnesses were discharged an 
attempt was made on behalf of tho consenting party / 
to resummon them and that application was rejected 
by the learned Judges on the following grounds : 

"Nothing of this sort was urged before the Court 
below and wo do not think that the witness should 
be harassed by being repeatedly summoned before 
the Court when tho plaintiff after perusing their 
testimony was satisfied that it was sufficient for tho 
purposes of his case that that evidence should be 
used as evidence in bis cause.” 

The decision in 104 I.C. 5166 j a not 0 f muc h help 
either as the documents in that case to which ob¬ 
jections were taken were first of all produced by 
the very party who chose to object to their admis¬ 
sibility. Rut that was not all. The following sentence 
in Madhavan Nair J.’s judgment is very significant: 

"Though thesedepositions, Exs. I. II, III and IV 
given in prior proceedings were exhibited it should ,, 
he noticed that tho deponents themselves were exa¬ 
mined as witnesses in this case and these documents 
were put to them while they were under examina¬ 
tion." 

If tho witnesses themselves were examined in that 
caso the question whether their previous statements 
were read out to them with the permission of the 
Court and with the consent of the other parties 
would not, although n wrong procedure to adopt, 
make the statements inadmissible in evidence. The 
correct procedure would have been to put the same 
questions to witnesses over again in regard to which 
they bail already made their statements. But if in 
order to save time, the parties agreed to havo the 
previous depositions of the witnesses in Court rend 
a9 evidence, it would not be admitting irrelevant 
evidence but will only be consenting to a wrong pro- 
cedurc or method of tbe reception of their evidence, ft 

The decision in 24 Rom. 591° does not advance 
the position any further. The witnesses whose depo-| 
sition3 wero tendered in evidence were alive and the 
application to havo those witnesses summoned was 
cancelled after the statements made by those wit¬ 
nesses were admitted in evidence. Had no consent 
been given by the other side, tho witnesses would 
have been examined in the ordinary course. Having 
onco agreed to the statement being brought on the 
record and having thus allowed tho other party to 
act to his detriment by cancelling his application to 
summon those witnesses, it wag held to bo no longer 
open, and if I may eay so with respect rightly, to 
the party on the ground of what may be described 
a 3 an estoppel, to object to thos e documents from 

5. (’27) 14 A.I.R. 1927 Mud. lloTT 104 I. C. 518, 
Lakshmidevamma v. B. Kristiah. 

6. (1900) 24 Bom. 591 : 2 Rom. L. R. 386,Lak3h- 
ninn v. Arnrit. 
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being referred to in the case. The decision in 46 All. 
a 815 7 does not, in my opinion, and I say so with 
very great deference, lay down the law correctly. 
Unless a party can be found to have been estopped 
from objecting to the admissibility of the evidence, 
I do not think it can be said on the basis of the 
authorities to which I have already referred that 
evidence not otherwise admissible or which would 
have been liable to rejection if objection were taken 
to it, may be perfectly good evidence if admitted by 
the consent of parties. The observations of Krish- 
nan J. in the Madras case on which reliance was 
placed in this decision cannot be as observed before 
torn from their context or taken as an authority on 
facts other than those that were before the learned 
Judge in that case. For the above reasons I bold 
that the documents Exs. J, K and L were rightly 
rejected by the learned District Judge. In the result 
i the appeal fails and is dismissed with costs. Leave 
to appeal refused. 

C.R.K./G.N. Appeal dismissed. 


7. (’24) 11 A.I.R. 1924 All. 845 : 80 I. C. 874 : 46 
All. 815 : 22 A. L. J. 761, Radhakishan v. Kedar 
Nath. 
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Horwill J. 

Public Prosecutor — Appellant 

V. 

Poongavana Goundan — Respondcyit. 

Criminal Appeal No. 686 of 1941, Decided on 
26th November 1941, against acquittal by Sub- 
c Divisional First Class Magistrate, Dharmapuri, in 
C. A. No. 43 of 1941. 

Madras Prohibition Act (10 of 1937), S. 4 (1) 
(a) and (g) — Pots containing illicit arrack and 
paraphernalia of distillation found in hut owned 
by accused and his brothers — Accused and his 
brothers also owning house in village—Brothers 
convicted — Accused not present when articles 
recovered _ Accused living in hut as much as 
his brothers — Accused in circumstances held 
was in possession of articles found. 

A pot containing fermented wash, a bottle con¬ 
taining illicit distilled arrack, and a number of 
vessels used for illicit distillation were found in a 
hut owned by the accused and his three younger 
brothers who were tried and convicted; but tho 
, accused was tried since because he was then abscon- 
d ding. Tho accused and his brothers also owned a 
house in tho village. Not only was the accused tho 
eldest member, and therefore the manager, of tho 
undivided family consisting of himself and his three 
brothers and was tho owner of tho hut in which the 
articles were found; but he also lived there. Ho was 
not present at the time when tho search was made 
as he was then with his sheep in a pen at some dis¬ 
tance ofl : 

Held that as the accused lived in the hut as 
much as his brothers ho was, in tho circumstances, 
in possession of the articles found in the hut, unless 
there was some reason to think that tho articles re¬ 
covered may havo been introduced into tho hut 
during his temporary absence. [P 530 C 2] 

Appellant in person. 

K. S. Sundaram — for Respondent. 

JUDGMENT.^— Tho accused in this case was 
convicted by the Stationary Sub-Magistrate of Pen- 


A. I. R. 

nagaram, under S. 4 (1) (a) and (g), Madras Probi- 
bitmn Act, and sentenced to four months’ rigorous * 
imprisonment. In appeal, the conviction and sen¬ 
tence were set aside on the ground that the prosecu¬ 
tion had not satisfactorily proved that the accused 
was in possession. The Crown has preferred this 
appeal against the order of acquittal. A pot contain¬ 
ing 4$ gallons of fermented wash, a bottle contain¬ 
ing four drams of illicit distilled arrack, and a 
number of vessels used for illicit distillation were 
found in a hut owned by the accused and his three 
younger brothers. The accused and his brothers 
also owned a house in the village. His brothers 
were tried and convicted; but the present accused 
has been tried since because he was then abscon- 
uing. The Sub-Divisional Magistrate acquitted the 
accused on the ground that he had a house in the 
village and was admittedly not present when the 
articles of distillation were recovered. f 

It would appear from the evidence of P.W. 2, the 
village Magistrate of the village, and of D. W. 1, 
that not only is the accused the eldest member, and 
therefore the manager of the undivided family con¬ 
sisting of himself and his three brothers and was 
the owner of the hut in which tho articles were 
found; but that he also lived there. Ho was not pre¬ 
sent at the time when tho search was made os he 
was then with his sheep in a pen at some distance 
off; but the evidence leads one to conclude that he 
lived in tho hut as much as his brothers and wasi 
therefore in possession of the articles found in the 1 
hut, unless there is some reason to think that the 
articles recovered may have been introduced into the 
hut during his temporary absence. If the offence had 
been committed with regard to some smaller article 
such as a packet of opium or a jewel that could bo 
easily introduced in a very short space of time with- * 
out the knowledge of a person living in the house, 
then undoubtedly the Sub-Divisional Magistrate 
would have been right. Rut it is clear that all tho 
paraphernalia of distillation could not havo been in¬ 
troduced within a short space of time. It 6eems most 
unlikely that tho younger brothers wero waiting for 
their eldest brother to go out to attend tothesheepin 
order to introduce into tho hut in his absence mate¬ 
rial for distillation and then to havo tho process 
well advanced by tho time that the police came to 
search tho hut. I have no doubt in tho circum¬ 
stances that tho accused was in possession of the 
articles found and which were the subject of the 
charge. The order of acquittal is therefore set aside 
and tho accused convicted and sentonced, as he was, 1 
by the Stationary Sub-Magistrate. 

C.R.K./G.N. Accused coyivided. ^ 

A. I. R. (29) 1942 Madras 530 (2) 

Horwill J. 

Public Prosecutor — Appellant 

V. 

Kola Sahib of Wan di to ash — 

Respondent . 

Criminal Appeal No. 396 of 1941, Decided on 
10th October 1941, against judgment of Sub-Divi¬ 
sional First Class Magistrate, Cheyyar, D/- 14th 
December 1940. 

(a) Madras District Police Act (24 of 1859), 

S. 53—Accused charged with making false com¬ 
plaint against police officer — S. 53 docs not 

apply ‘ . ,« 

Section 53 can havo no application where tno 

accused is charged with making falso complaint 


Public Prosecutor v. Kola Sahib 
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a against police officer aa the subject of the prosecu¬ 
tion cannot be 6aid to be an aot dono under the 
provisions of the Aot, i. e., the Aot doe9 not make 
provision for the filing of a false complaint against 
police officers. [P 531 C 1] 

(b) Madras District Police Act (24 of 1859), 
S.47—S.47 does not authorise act but punishes 
acts against police officers. 

Section 47 does not authorise an act but punishes 
certain acts against police officers. [P 531 C 1] 
Appellant in person. 

A . S. Sivakaminathan — for Respondent. 


JUDGMENT.—The appellant was found by the 
Stationary Sub-Magi9trate of Wandiwash to have 
sent a false report to the Deputy Superintendent of 
Police, Tiruvannamalai, against the Circle In9pec- 
tor of Wandiwash Circle and he was convicted 
under S. 47, Police Act, and sentenced to a fine of 
Rs. 50. The matter was taken in appeal to the 
Sub.divisional First Class Magistrate of Cheyyar, 
who allowed the appeal on the technical ground 
that the complaint was barred by time under S. 53, 
Police Act. The learned Sub-divisional Magistrate 
clearly made a mistake in presuming that any period 
of limitation had been laid down for the bringing 
of complaints of the nature with which we are 
concerned in this case. Section 53 says : 

“All actions and prosecutions against any person 

which may be lawfully brought for anything done 

or intended to be done either under the provisions 

of this Act or under the provisions of any other law 

for the time being in force conferring powers on the 

police shall be commenced within three months of 

the act complained of . . . , M 
c 

The subject ot this prosecution was not an net 
idone under the provisions of the Act, i. e., the Act 
does not make provision for the filing of a false 
complaint against police officers. Section 47 does 
not authorise an act, but punishes certain acts 
against police officers. The appeal is therefore 
nllowed. As more than one year has elapsed since 
the accused was first sentenced, I think it is suffi¬ 
cient to meet the ends of justice if he is fined R. 10. 
As ho now admits the offence, it is not necessary to 
send the appeal back to the Sub-divisional Magis¬ 
trate for re-hearing. 

C.R.K./G.N. Appeal allotted. 
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Horwill J. 

Public Prosecutor _ Appellant 

v. 

Chinnalatohumana Naidu — Respondent. 

Criminal AppeM No. 660 of 1941, Decided on 12th 
December 1941, against acquittal by Sub-Divisional 
Magistrate, bnlem, in C. A. No. 43 of 1941. 

J^f rim Th al ,r ‘ al - Cr ° wn a PPeal against ac¬ 
quittal — Though appellate Court can go into 

lacts it will not convict if facts were at all un¬ 
certain especially when lower Court's finding 
on evidence is not unreasonable. 

Although the appellate Court is entitled to go into 
the questions of fact in an appeal by tlio Crown 
against acquittal it will bo reluctant to convict the 
accused if the questions of fact were at all uncer¬ 
tain, especially when the lower Court came to a 
uncling on the evidence which cannot be 6aid to be 
altogether unreasonable. [p 531 c 2] 


Cr. P. C. — 

(’ll) Chitaley, S. 423, N. 15 Pt. 15. £ 

(’41) Mitra, Page 1315, N. 1120. 

(b) Madras District Municipalities Act (5 of 
1920), S. 182 — Applicability. 

Section 182 applies to private streets as well as to 
public. [P 532 C 1] 

(c) Madras District Municipalities Act (5 of 
1920), Ss. 182 and 313—Encroachment on lane, 
—Accused charged under S. 313 read with S. 182 
and acquitted — Bona fide dispute as to owner¬ 
ship of lane in general and part of it encroached 
upon in particular — Order of acquittal held 
should not be interfered with — Municipality 
held should establish its rights in civil suit 
before taking further action in respect of lane. 

The accused was charged with encroaching upon * 
a lane under S. 313 read with S. 182 and was ac- * 
quitted. There was a bona fide dispute a3 to the 
ownership of the lane in general, and that part of 
it which was encroached upon and was situated near 
the accused's house in particular. 

Held that the interests of justice required that 
the order of acquittal should not be interfered with. 

It would be better that the Municipality should 
establish clearly its rights in a civil suit before 
taking any further action in a criminal Court, with 
respect to the lane. [P 532 C 1) 

K. Ycnkataraghavacharx — for Appellant. 

T. Thayagaraja Iyer — for Respondent. 

JUDGMENT. — The Municipality of Salem 
brought a case under S. 313 read with S. 182, Dis¬ 
trict Municipalities Act, against a certain person for 
having encroached on a public street. The Second <7 
Class Stationary Sub-Magistrate of Salem considered 
all the evidence relating to the ownership of this 
lane and came to the conclusion that it was a public 
street. He pointed out that even if it were a private 
street, it would be punishable to disregard an order 
that the encroachment should be removed; for S. 182 
makes no mention of the word 'public' immediately 
before the word'street.' In appeal, the Sub-divisional 
First Class Magistrate came to the conclusion that 
the street was a private one. He did not consider 
the second finding of the Stationary Sub-Magistrate 
that oven if it were a private road, the section would 
apply; but he concluded his judgment by saying: 

“Since the question of property rights over the 
lane i6 in dispute between the Municipality and the 
appellant, the latter's conviction by the Stationary 
Sub-Magistrate under S. 313, District Municipalities >4 
Act, does not appear proper." 

He accordingly set aside the conviction and ac¬ 
quitted the accused. Although I am entitled to go 
into the questions of fact in an appeal by the Crown, 

I should bo reluctant to convict the accused if tho 
questions of fact wero at all uncertain, especially 
when the appellate Court came to a finding on the 
evidence which cannot be said to be altogether un¬ 
reasonable. Tho learned Public Prosecutor points out, 
as the Stationary Sub-Magistrate did, that S. 182 
applies to all streets, private as well as public. The 
corresponding section in the Local Boards Act, 

S. 159, relates only to public streets, whereas in the 
District Municipalities Act as well as in the City 
Municipal Act, encroachments may be ordered to be 
removed from any street. That this is no accident 
is evident from the fact that S. 1G7 of the old Act, 
which, like the corresponding provisions of tho 
Local Boards Act, punished disobedience of orders 
to remove encroachments only on public roads, was 
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a amended in the new Act. Section 167 of the old Act, 
which ran : “No .... encroachment in any public 
street, shall be erected without the written permis¬ 
sion of the Municipal Council,** may be contrasted 
with S. 182 of the present Act. 

The learned counsel for the accused does not dis¬ 
pute that S. 182, District Municipalities Act, applies 
to private streets as well as to public; but 6ays that 
his client has all along contended, not that the 
whole lane belongs to him, but that the alleged 
encroachment was erected on his own private pro¬ 
perty. As the accused has been acquitted and there 
does seem to be a bona fide dispute as to the owner¬ 
ship of the lane in general, and that part of it 
situated near the accused’s house in particular, I do 
not think that the interests of justice require that 
the order of acquittal by the Sub-divisional Magis¬ 
trate should be interfered with. It is better that the 
b Municipality should establish clearly its rights in a 
civil suit before taking any further action in a cri¬ 
minal Court, with respect to this lane. The appeal 
is dismissed. 

C.R.K./G.N. Appeal dismissed . 

A. I. R. (29) 1942 Madras 532 (1) 

Horwill J. 


Sanjeeva Reddy A. I. R. 

ORDER—The joint Magistrate of Ongole tried 
four accused for the offence of “theft in a building." 6 
They were all youths; and after admonishing them 
he released them under S. 562, Criminal P. C. Sec¬ 
tion 562 can be applied only to first offenders; and 
so accused 4, who had already spent two periods in 
a Borstal School, could not be treated under this 
section. The Sessions Judge has therefore referred 
the case to this Court for orders. The only evidence 
against the accused persons was a confession which 
is said to have been made by them and which led 
to the discovery of the stolon article. All the four • 
accused could not, of course, have been questioned 
together, nor is it to be believed that they simul¬ 
taneously made a confession of their guilt. If the 
police officer and the other panchayatdars had dis¬ 
covered the whereabouts of the stolen article from the 
statement of one accused, then the statements of the 
other accused would not be admissible because they / 
did not lead to any discovery. There is no evidence 
on record which leads one to conclude that it was 
accused 4 who made tho crucial statement, or that 
it was accused 4 who led the panchayatdars to the 
place where the stolen articles were found. I think 
therefore that he should bo given the benefit of the 
doubt and acquitted. The conviction is therefore set! 
aside. 


In re Sheik Mahahoob — Accused. 

Criminal Rcvn. Case No. 491 of 1941, (Case re¬ 
ferred No. 28 of 1941), Decided on 30th July 1941, 
for orders of High Court by Sessions Judge, Guntur 
Division in bis letter dated Rth May 1941. 

(a) Criminal P. C. (1898), S. 562—Applicability 
— Accused already spending two periods in 

c Borstal School—S. 562 does not apply. 

Section 562 can be applied only to first offenders; 
and hence an accused who had already spent two 
periods in a Borstal Sohool, cannot be treated under 
Section 562. [P 532 C 2] 

Cr. P. C. — 

(’41) Chitaloy, S. 562, N. 13, Pt. 1. 

(’41) Mitra, Pago 1811, N. 1434 (contd.) 

(b) Penal Code (1860), S. 379—Only evidence 
against accused being confession said to have 
been made by them which led to discovery of 
stolen article — If article was discovered from 
statement of one accused statements of other 
accused held would be inadmissible— No evi¬ 
dence that accused 4 made crucial statement or 
led police to place where stolen article was 
found—Accused 4 held should be given benefit 

d. of doubt. 

The only evidence against the four accused was 
a confession said to have been made by them and 
whioh led to tho discovery of tho stolon article : 

Held that all the accused could not have been 
questioned together, nor could it bo behoved that 
they simultaneously made a confession of their 
guilt. If tho police discovered tho whereabouts of 
tho stolon article from the statement of one accused 
then tho statements of the other accnsed would not 
bo admissible becauso they did not lead to any dis¬ 
covery. Since thero was no evidence that accused 4 
mado tho crucial statement, or that ho led the 
P°' 1C ® tho place where tho stolen articles woro 
found, ho should bo given tho benefit of the doubt 
and acquitted. (p 532 Q 2] 

Penal Code — 

Hatanlal, Pago 926 Noto “Presumption." 

( 36) Gour, Pago 1277, N. 4444. 

Public Prosecutor —for tho Crown. 


C.R.K./G.N. 


Conviction set aside. 


A. I. R. (29) 1942 Madras 532 (2) 

Horwill J. 

B. P. Nagi Reddy—Petitioner 

v. j 

Panyam Sanjeeva Reddy — Respondent. 

Criminal Revn. Case No. 284 of 1941 (Criminal 
Rovn. Petn. No. 270 of 1941), Decided on 15th 
August 1941, to revise judgment of Sub-Divisional 
First Class Magistrate, Kurnool.D/- 13th December 
1940. 

(a) Penal Code (1860), S. 448 — Intention to 
intimidate — Accused with number of persons 
entering a house to set up title to it held com¬ 
mitted trespass. 

A mero knowledge that tho accused will annoy 
tho owner of tho house is not sufficient: [P 533 0 1J 

But where tho accused entered a house with a 
number of persons to 6ot up his titlo to tho house: 

Ilcld that the dominant intention of tho accused 
was to set up civil title to tho houso to which ho had ; t 
no lawful claim; but tho accused had tho subsidiary 
and subordinate intontion of intimidating or annoy¬ 
ing the person in possession. Tho lattor would pre¬ 
sumably not havo left the houso by more persuasion, 
and so the accused took thoro with him a number 
of persons. The effect was to iptimidato her and 
thcreforo ho was guilty under S. 448: (*18) 5 A.I.R. 
1918 Mad. 136 (F.B.), Ref. [P 533 0 1] 

Penal Code — 

(’36) Ratanlal, Page 1084, Pt. 4 and Pago 1086, 

Pt. 2. 

(’36) Goar, Pages 1511-1512, N. 5372. 


(b) Penal Code (1860), S. 448—Sitting on pial 
of house is trespass. 

Sitting on tbo pial of a house would bo a tres- 
pass. I * 

Penal Code— ,, 

('36) Ratanlal, Pago 1091 N. Building. 

(*86) Gour, Pago 1523, N. 5403. 
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a (c) Criminal P. C. (1898), S. 439 — Sentence 
of small fine — No interference on ground of 
error in conviction. 

Where the accused has been sentenced to pay a 
small fine, the error that the offence committed by 
the accused was one of simple trespass and not 
house trespass as held by the trial Court is not 
a sufficient cause for interfering in revision. 

[P 533 C 1] 

Cr. P. C. — 

(*41) Chitaley, S. 439, N. 23. 

(*41) Mitra, Page 1429, N. 1205. 

P. Basi Reddy —for Petitioner. 

Public Prosecutor —for the Crown. 


ORDER. — The concurrent findings of fact of 
two Courts are that the petitioner, knowing that he 
. had no manner of title to a certain house, went to 
that bouse and with tho assistance of a number of 
.friends who were accused in the first Court but 
have been subsequently acquitted, turned out P. W. 1 
and the tenant of the house (P. W. 3) and locked 
the house. Accused 1 (petitioner). was originally 
charged under Ss. 147 and 448 read with S. 149, 
Penal Code; but on appeal he was convicted under 
S. 448. The question is whether tho petitioner has 
been properly convicted. The principal question is 
whethor there was any criminal trespass at all in 
that the intention of the accused was to set up a 
title to tho house and not to intimidate, .insult or 
annoy any person in possession. 41 Mad. 156 1 makes 
it clear that a mere knowledge that he will annoy 
the owner of the house is not sufficient. That was 
a case in which the persons who entered the house 
did so because they thought it probable that there 
c were some jewels belonging to them inside the house. 
In the present case, it is probably true that the 
dominant intention of accused 1 wa9 to sot up civil 
title to the house to which he had no lawful claim; 
but I think that the accused had the subsidiary and 
subordinate intention of intimidating or annoying 
P. W. 3. She would presumably not have left tho 
house by mere porsuasidn; and sothe petitioner took 
there with him a number of persons. The effect was 
to intimidate her; and I have no doubt that the 
accused went there with the intention of intimidat- 

them to leave 


,ing P. W. 1 and P. W. 3 and forcing 
'the house. 


d 


Another objection is that the accused has been 
charged with trespass constructively; for, the charge 
suggests that he did not enter tho house himself but 
sont in the other accused. However, there is a find¬ 
ing that he sat on tho pial of tho house, which would 
be a trespass and the conviction cannot be set aside 
on this ground unless tho accused has been pre¬ 
judiced by it. I feel sure that in this case he has 
not been. I inally, it is suid that the offence com¬ 
mitted by the accused was one of simple trespass 
and not hou3c-trespas3, in that he did not enter 
inside the house. Whether there is anything in this 
[>oint or not, 1 do not consider the error to be a 
sufficient cause for interfering in revision with a 
small fine. Tho petition is dismissed. 


C.R.K./K.S. 


Petition dismissed. 


1. (’18) 5 A.I.It. 1918 Mad. 136 : 43 I. C. 578 : 19 
Cr.L.J. 162 : 41 Mad. 156 : 33 M.L.J. 729 (F.B.), 
Vullappa v. Bheema Row. 


A. I. R. (29) 1942 Madras 533 c 

Wadsworth and Patanjali Sastri JJ. 
Pothukuchi Venkata Ramanayya and 
others — Appellants 

v. 

Daggubati Mallikharjanadu — 

Respondent. 

Appeal No. 210 of 1940, Decided on 23rd Febru¬ 
ary 1942, against decree of Sub-Judge, Bapatla, D/- 
25th March 1940. 

(a) Madras Agriculturists Relief Act (4 of 
1938), S. 3 (ii) Proviso (c)—Tax need not have 
been imposed throughout period of 2 years. 

It cannot be said that under proviso (c) of S. 3 (ii) 
pioperty tax on a rental value of not less than 
Rs. 600 must have been imposed throughout the j 
period of two years specified in the proviso as such J 
an interpretation is against the plain language of 
the proviso which does not use the word “through¬ 
out” but uses the word “within.” If at any point 
of time within tho period the disqualification has 
been incurred it will satisfy the terms of the 
proviso. / [P 533 C 2] 

(b) Madras Agriculturists Relief Act (4 of 
1938), S. 3 (ii) Proviso (c)—“Aggregate** — 
Meaning explained. 

The word “aggregate” clearly refers to the total 
of the rental values of the various buildings and 
lands in respect of which the tax has been imposed 
and not to tho total of the valuations for two half 
years. [P 534 C 1) 

(c) Usurious Loans Act (1918, as amended in 
Madras), S. 3 — “Agriculturist** — Meaning, g 

The word “agriculturist” in S. 3 of the Act os 
amended In Madras is used in its ordinary diction¬ 
ary 6ense of a person who actually follows the call¬ 
ing of agriculture. (P 534 C 1] 

F. Govindarajachari and R. Krishnamurthy — 

for Appellants. 

P. Satyanarayana Rao — for Respondent. 

WADSWORTH J. _ The defendants appeal 
against a preliminary decree on a mortgage. The 
mortgage was dated 6th October 1933 and provided 
for compound interest at nine per cent. It was con¬ 
tended in tho lower Court that the defendants were 
agriculturists. The lower Court has found tbat they 
are excluded by tho operation of proviso (c) to S. 3 (ii) 
of Act 4 of 1938. The facts are that for the half 
year ending 31st March 1936 they paid property 
tax on an annual rental value of Rs. 613, for the h 
half year ending 1st October 1936 and for the half 
year ending 31st March 1937 on a rental value of 
Rs. 300 and for the half year ending 30th Septem¬ 
ber 1937 on a rental valueof Rs. 367. It was conten¬ 
ded in the lower Court, firstly, that in order to come 
within the purview of proviso (c), property tax on a 
rental value of not less than Rs. 600 must have 
been imposed throughout tho period of two years 
specified in tho proviso. This seems to us to be 
against tho plain language of the proviso which 
does not use the word “throughout” but uses the 
word “within”. If at any point of time within the 
period the disqualification has been incurred it will 
satisfy the terms of tho proviso. Secondly, it is con¬ 
tended that the words “the aggregate annual rental 
value of such buildings and lands” mean the 
annual value of tho buildings and lands arrived at 
by adding the valuation for each of two half years 
and dividing by two. Thus, for the whole year end¬ 
ing 1st October 1936, it is suggested that the defen- 
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a dants must be deemed to have been assessed to 
property tax on buildings and lands of an aggregate 
annual rental value which is half of Its. 913. Again 
the answer is that such an interpretation involves 
the negation of the actual facts. The defendants 
were never assessed on an annual rental value of 
half of Rs. 913. The word "aggregate** clearly re¬ 
fers to the total of the rental values of the various 
buildings and lands in respect of which the tax has 
been imposed and not to the total of the valuations 
for two half years. It seems to us clear that by rea¬ 
son of the assessment for the first of the four half 
years on the basis of an annual rental value of 
Rs. G13 t defendants are excluded from the benefits 
of the Act. 

A further contention has been based on the 
language of the Madras amendment to S. 3, Usuri¬ 
ous Loans Act, wherein it is provided that in the 
^ case of loans to agriculturists if compound interest 
is charged the Court shall presume that the interest 
is excessive. It has already been decided that the 
appellants are not agriculturists in the sense in 
- which the word is used in Act 4 of 1938. But this 
is not the senso which will apply to the Usurious 
'Loans Act. We take it that the word "agriculturist" 
is used in its ordinary dictionary sense of a person 
who actually follows the calling of agriculture. 
There is no evidence that the defendants follow the 
calling of agriculture. Defendants 1 and 2 are des¬ 
cribed in the cause title as "Brahmin landlords**. 
Defendant 3 who is the son of defendant 1 is des¬ 
cribed as "landlord, cultivation.** But whether he 
is actually engaged in cultivation os a calling we do 
not know. There is no basis in the evidence for the 
contention advanced. In the result therefore the 
c appeal is dismissed with costs. 

C.R.K./K.S. Appeal dismissed . 

A. I. R. (29) 1942 Madras 834(1) 

IlORWILL J. 

Sri Sri Sri Palaharama Kanti Raja - 
ram Das Ravaji of Balaga—Petitioner 

v. 

Duvvada Ramanna and others — 

Respondents. 

Criminal Rovn. Case No. GG2 of 1941 (Criminal 
Revn. Pctn. No. 622 of 1941), Decided on 3rd March 
1942, to revise order of Joint Magistrate, Cbicacolo. 
D/-16th April 1941. 

d Criminal P. C. (1898), S. 145 — Scope — Dis¬ 
pute between tenants and sub-tenants about 

land — Landlord is not party to dispute_But 

Magistrate can proceed under S. 145 even though 
his attention to dispute is drawn by landlord. 

In a dispute regarding lnnd between the tenants 
and sub-tenants, the landlord is not a party to tho 
dispute within tho meaning of S. 14.5, Criminal 
P.C. For, S. 145 is concerned with persons in actual 
possession, tho word “actual” being used in contra¬ 
distinction to constructive possession. That does not 
however mean that tho landlord has no locus standi; 
i° m interested in the land and in his tenants; 
and there can be no legal objection to a Magistrate's 
a ing notice of a dispute merely because his atten¬ 
tion had been drawn to tho dispute by an absentee 
landlord. [L » 53 , c 2] 

Cr. P. C._ 

ill!! ?, hitalo - v ' 8. 145, N. 19 and N. 25 Pt. 14a. 

( 41) Mitra, Page 376. N. 399 heading “Land- 

lords, tenants” and pago 381, N. 404. 


A. I. R. 


C. K. Venlcalanarasimham for K. 8. Jayarama 
Iyer and G. Gopalaswami — for Petitioner. 

G. Balaparamestoari Rao and Y. Suryanara- 
yana — for Respondents. 

A. S. Sivakaminathan for Public Prosecutor — 

for tho Crown. 

ORDER—The petitioner is dissatisfied with the 
order passed by the Joint Magistrate of Chicacole 
refusing to adjudicate on the petitioner’s rights and 
to pass orders restraining the counter petitioners 
from interfering with tho petitioner’s possession. 
The petitioner is the Mahant of th$ Balaga Mutt. 

P. W. 2 is his tenant; and the counter petitioners 
are a number of persons, including several sub¬ 
tenants of P. W. 2. During tho course of the hear¬ 
ing it seems to have been argued that the Mahant 
had no locus standi; because he was not the person 
in actual possession. The Magistrate seems to have f 
accepted that argument; but he also came to the J 
conclusion that there was no danger of a breach of 
the peace and that the police had exaggerated tho 
matter. lie therefore dismissed the application. I 
agree with the learned Joint Magistrate that the 
Mahant is not a party to the dispute within tho 
meaning of S. 145, Criminal P. C. It has been held 
in many cases that S. 145, Criminal P. C., is con-l 
cerned with persons in actual possession, the word 
actual' being used in contra-distinction to construc¬ 
tive possession. That does not however mean that 
the Mahant had no Iocu3 standi; he was interested 
in the land and in his tenants; and there can be no 
legal objection to a Magistrate’s taking notice of a 
dispute merely because his attention had been drawn 
to tho dispute by an absentee landlord. 

Although there was an order that tho petitioner 
should print all the papers on which he wished to 0 
rely, he has chosen not to print most of the rele¬ 
vant evidence, and so we do not know exactly what 
the nature of the dispute is. It does however appear 
that P. W. 2 had 6ub-leused tho land to some other 
persons; and tho fact that they figuro as counter- 
petitioners instead of as petitioners, indicates that 
there is some dispute between P. W. 2 and his sub¬ 
tenants and that there was no real dispute about 
actual possession. Those counter petitioners who 
would be entitled to bo in actual physical possession 
as tho sub tenants of P. \V. 2 do not seem to have any 
dispute with tho other counter petitioners. So it does 
seem, prima facie, as if the dispute is not what tho 
petitioner would have the Court believo. However 
that may bo, tho Joint Magistrate was entitled to 
consider tbo question whether a breaoh of tho peace 
was likely. He has given reasons for thinking that 
no breach of tho pcaco was likely to occur. Ho dis¬ 
posed of that petition as long ago as April of last 
year, and as far as we know, tliero has boon no 
breach of the peace since. No case has therefore 
been made out for interference in revision. Tbo 
petition is dismissed. 

C.R.K./K.S. Petition dismissed . 


A. I. R. (29) 1942 Madras 534 (2) 

WADSWORTn J. 

Kunnamangalath Palahunnath Kolai 
Sanharayi Nayar — Petitioner 


v. 


Palahunnath Kolai Govindan Nayar — 

Respondent. 

Civil Rovn. Pctn. No. 1031 of 1940, Decided on 
12th February 1942, to revise order of Dist. Munsif, 
Calieut, D/- 20th January 1940. 
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£ (a) Madras Agriculturists Relief Act (4 of 

1938), S. 15 — Landlord’s interest undivided — 
Part of tenant’s interest assigned — Assignee 
can get rent scaled down only on paying rent 
of entire holding—Division of land-holder's in¬ 
terest corresponding with division of tenant’s 
interest—Question whether tenant can get rent 
scaled down by payment only of rent due to 
person entitled thereto of items assigned to 
him explained. 

When the landholder’s interest remains undivi¬ 
ded and there is an assignment^ part of the ten¬ 
ant’s interest, the assignee can get the rent sealed 
down only on paying the rent of the entire holding. 
Where, however, there ha3 been a division of the 
landholder's interest corresponding with the divi¬ 
sion of tho tenant’s interest, the question whether 
k tho tenant could get the rent scaled down on pay¬ 
ment only of the rent due to the person entitled to 
tho rent of those items assigned to him must de¬ 
pend to a great extent on tho facts. If there has 
been an attornment by the tenant to the subdivided 
landholder, the tenant would be entitled to claim 
relief as against the person to whom he actually 
paid his rent on the deposit of the rent for one 
year. If in fact tho rent of the holding was still 
payable to the original landholder who had to 
make over part of the rent to the sub-divided group 
the scaling down could only be ordered on payment 
of tho full rent of the holding. [P 535 C 2] 

(b) Madras Agriculturists Relief Act (4 of 
1938), S. 15—Deposit made subsequent to 30th 
September 1939 — Circumstances under which 
deposit may be treated as made on 30th Sep- 
c tember 1939 stated. 

A deposit under S. 15 mado subsequent to 30th 
September 1939 may bo treated as having been made 
on 30th September 1939 if it is proved, that the ap¬ 
plicant was prevented from makiDg the deposit on 
30th September by some default on the part of tho 
treasury officer or the bank or by some delay on the 
part of the Court in issuing the chalan so as to pre¬ 
vent tho applicant from making tho deposit in timo: 
(’24) 11 A.I.U. 1924 Mad. 324, Itel. on. [P535 C 2] 

K. Kuttikrishna Alenon — for Petitioner. 

V. P, K. Nambiar — for Respondent. 

ORDER—This civil revision petition arises out 
of an application under S. 15 of Act 4 of 1938. 
There was a previous application under which the 
petitioner was permitted to make a deposit of the 
rent for tho Malabar year corresponding to Fasli 
1347 at the same rate as that now deposited. I am 
informed that an appeal was filed against that deci¬ 
sion and rejected. The petition recites that the 
puruppad of the holding was originally fixed at 
Its. 62-7-0, of which Rs. 49-10-0 was payable to the 
respondent’s tavazhi (that is tho tavazhi of the 
present petitioner) and the balance to the Kolai 
tarwad and that the tbreo items assigned to the 
petitioner from the original kanomdar have to pay 
the amount of Rs. 49-10-0 payablo to tho respon¬ 
dent’s tavazhi. In the counter affidavit tho conten¬ 
tion is raised that the deposit should bo of tho rent 
for the entire holding. There was no evidence at 
all and tho judgment of the lower Court is concern¬ 
ed mainly with a contention as to the date of the 
deposit. I am asked to infer in revision that this 
deposit is invalid because it is a deposit only of tho 
appellant’s share in the rent of the holding. 

The position whore out of an original holding 
three items have come into the hands of an assignee 
and the rent of those three items has come to be 


payable not to the tarwad which was originally the 
landholder but to a sub-group of that tarwad, stands 
on a different footing from the position when tho 
landholder’s interest remains undivided and there 
is an assignment of part of the tenant's interest. In 
the latter case we have held that the as9igneecould 
get the rent scaled down only on paying tho rent of 
the entire holding. Where however there has been 
a division of the landholder's interest corresponding 
with the division of the tenant’s interest, the ques¬ 
tion whether tho tenant could get the rent scaled 
down on payment only of the rent due to the per¬ 
son entitled to the rent of those items assigned to 
him must depend to a great extent on the facts. If 
there has been an attornment by the tenant to the 
sub-divided landholder, clearly the tenant would be| 
entitled to claim relief as against the person to 
whom he actually paid his rent on the deposit of 
the rent for one year. If in fact the rent of the 
holding was still payable to the original landholder 
who had to make over part of the rent to the sub¬ 
divided group, presumably the scaling down could 
only be ordered on payment of tho full rent of the) 
holding. The fact9, however, have not been clearly 
established and it does not appear that the conten¬ 
tion now urged was supported by the necessary evi¬ 
dence in tho lower Court. 

There is however another contention with refer¬ 
ence to which it appears that tho materials before 
the learned District Munsif were not sufficient to 
support the order. It appears from the petition that 
a chalan for the deposit of the amount was asked 
for and obtained on 30th September 1939 which was 
the last day on which the deposit could be made 
with reference to S. 15 of the Act. The amount was 
actually deposited in the bank only on 2nd October 
1939. The lower Court relies on the decision in 47 
Mad. 5431 and treats the deposit as having been 
made, not on 2nd October but on 30th September. 
The decision quoted would justify the learned Dis¬ 
trict Munsif s conclusion if it was proved that the 
applicant was prevented from making tho deposit 
on 30th September by some default on tho part of 
the treasury officer or the bank or by some delay on 
the part of the Court in issuing the chalan so as to 
prevent the applicant from making the deposit in 
time. These are matters which have to be proved by 
evidence. I do not think it right to set aside the 
lower Court’s order for want of the evidence when 
the order itself may in fact he correct. The revision 
petition is allowed and the application is remanded 
to the lower Court for fresh disposal after taking 
evidence on the question whether the circumstances 
in which the deposit was made justify tho infer- h 
enco that it would have been made on 30th Septem¬ 
ber, but for the default of the Court or the treasury 
or the bank. Cost9 to abide by the result. 

C.R.K./G.N. Petition allowed. 


& 


1. ('24) 11 A.I.R. 1924 Mad. 324 : 79 I.C. 651 : 47 
Mad. 543 : 45 M. L. J. 849, Gopalakrishna Pillai 
v. Kunjithnpatham Pillai. 
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Venkataramana Rao and Somayya JJ. 
Rangaswami Ooundar — Petitioner 

v. 

Official Receiver , Coimbatore and others 

— Respondents. 
Civil Miso. Potn. No. 5899 of 1941, Decided on 
19th December 1941, for leavo to appeal to His 
Majesty in Council against decree of High Court 
in A. S. No. 195 of 1938. 
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Civil P. C. (1908), S. 110 — Value of subject- 
matter in appeal—Value is amount upto date of 
decree of lower Court — Subsequent interest 
cannot be added as it is within discretion of 
Court — What may or may not be awardable is 
not to be included in claim. 

In the case of a plaintiff whose suit is dismissed by 
the High Court on appeal the value for the purposes 
of leave to appeal to His Majesty in Council is the 
amount calculated upto the date of the decree of 
the lower Court and further interest cannot be 
added. For the grant of subsequent interest is with¬ 
in the discretion of the Court and therefore the 
further interest which may or may not be allowed 
is not part of the claim for the purpose of S. 110, 
So, if the decree is a mortgage decree interest subse¬ 
quent to the date fixed for payment cannot be added 
because the grant of such interest is discretionary 
and it was grantable under S. 34 prior to 1929 ; in 
this respect the law is the same even after 1929. 
Therefore, even if the Judicial Committee in the 
particular case reverses the decision of the High 
Court, it might, having regard to the facts of the 
case, refuse to award interest from the date fixed 
for payment in the lower Court. Therefore what 
may or may not be awardable is not to be included 
in the claim. It is not part of the claim : Case law 
discussed. [P 536 C 2; P 538 C 2] 

C. P. C. — 

(MO) Chitaley, S. 110, N. 5, Pt. 5. 

C41) Mulla, Pages 393, 394, N. “Mesne profits 
and interest.” 

S. Muthiah Mudaliar — for Petitioner. 

D. Ramaswami Ayyangar — for Respondents. 

SOMAYYA J.—This is an application for leave 
to appeal to His Majesty in Council against the de¬ 
cree and judgment of this Court which reversed the 
decree of the Subordinate Judge of Coimbatore. 
Being a reversing judgment the applicant will bo 
entitled to the leave asked for if the value of the sub¬ 
ject-matter of the suit and of the subject-matter in 
dispute in appeal to His Majesty in Council are both 
of the value of Its. 10,000 or upwards. In the Court 
below, the suit valuation was Its. 10,000 and there¬ 
fore the first requisite is satisfied. The only ques¬ 
tion is whether the second condition is also satisfied. 
The lower Court gave a decree for a sum of Its.4000 
for principal, Its. 5025 for interest and Its. 1060.3-0 
for costs, in all making up Its. 10,085 3-0 calculated 
upto 3rd February 1938. Defendant 0 appealed to 
this Court. He valued the appeal at Its. 9005 made 
up of Its. 9025 decreed for principal and interest 
upto 3rd February 1938 plus its. 40 furthor interest 
upto 25th February 1938, the date of tbo presenta¬ 
tion of the appeal. The amount of costs decreed was 
not included in the valuation of the appeal and no 
court-fee was paid thereon as it is not necessary to 
include costs in the value of the appeal. If the 
appeal succeeds, the direction as to costs made by 
the trial Court will automatically bo sot aside. The 
contention on behalf of the respondent is that tbo 
value of the subject-matter involved in the appeal 
to His Majesty in Council is not Rs. 10,000 and up¬ 
wards because tho valuation of the appeal is only 
Its. 9665. His contention is that tho interest accru¬ 
ing subsequent to the date of tho decree of the lower 
Court cannot bo calculated in arriving at the 
amount. The appeal was disposed of on 26th Febru¬ 
ary 1941. By that time, apart from costs, the 
amount duo ns per tho decree of the lower Court 
amounted to over R a . 11,000 because the amount 
decreed carried interest at G per cent, per annum 


from the date fixed for payment, that is 3rd Febru. * 
ary 1938. 6 

If the suit had been dismissed by the trial Coart 
and had been deoreed by the appellate Court, it is 
undoubted and it is not disputed—that for a defen¬ 
dant's further appeal the value of the claim as it 
stood on the date of the decree of the High Court 
would be the sum to be taken into consideration for 
this purpose. That is the decree which he would 
appeal against. Is there any reason to apply a dif¬ 
ferent rule in the case of a plaintiff-appellant ? The 
real loss to the plaintiff which he seeks to restore 
by appealing to His Majesty in Council is the 
amount which he was deprived of by the decree in 
appeal os on the date of its decree. On the date when 
the High Court passed its decree, he was entitled to 
oyer Rs. 11,000 apart from costs. If this is the cru¬ 
cial date even for the plaintiff seeking leave to 
appeal, then the applicant must succeed. But the / 
respondent contends that tho question has been 
concluded by various decisions of the Judicial Com¬ 
mittee, and of this and the other High Courts and 
it is urged that the effect of those decisions is that 
in the case of a plaintiff whose suit is dismissed by 
the High Court on appeal, the value for the pur¬ 
poses of leave to appeal to His Majesty in Council 
is tho amount calculated upto the date of thedocree 
of the lower Court and that further interest cannot 
be added. Now, tho reason underlying the decisions 
which take this view is that the grant of subse¬ 
quent interest is within the discretion of the Court 
and that therefore the furthor interest which may 
or may not be allowed is not part of tho claim for 
the purpose of S. 110, Civil P. C. In the case of 
suits where the plaint valuation is in question, it 
has been held by tho Judicial Committee in 53 Mad. g 
1671 at p. 170 that subsequent interest or subse¬ 
quent mesne profits will not bo calculated. Prior to 
1874, appeals to the Privy Council were governed 
by the Order in Council of 10th April 1838. The 
words then were "amount or value of the subject- 
matter in dispute in appeals to Her Majesty in 
Council.“ The other requisito that the plaint also 
must involve a like sum was not there. On the 
wording of the Order in Council of 10th April 1838, 
thoro are several decisions tbo effect of which is 
summarised by tho Judicial Committee in 53 Mad. 

167* on p. 170 thus : 

"Upto 1874, appeals to tbo Privy Council wero 
governed by tho Order in Council of 10th April 1838. 

The words then were "amount or value of tho 
subject-matter in dispute in appeals to Her Majesty 
in Council." Upon that there wero decisions of the 
Privy Council that interest on money claims and ^ 
mesne profits of immovable property subsequent to 
the dato of tbo suit, but awarded by the decree, 
might bo reckoned, but nono subsequent to that 
date." 

In a case where a suit was dismissed by the trial 
Court but decreed on appeal, it is the amount cal¬ 
culated upto tho dato of tho appellate decree that 
determines the question. In 8 M. I. A. 166- at pages 
168 and 169 the Judicial Committee dealt with a 
case where on tho dato of tho decree of tho High 
Court, the sum decreed against tho defendant was 
over Rs. 10,000. Their Lordships said this on 
pago 168 : 

1. (M0) 17 A.I.lt. 1930 1\ C. 44: 121 I. C. 513 : 53 
Mad. 1C7 : 57 I. A. 50 (P. C.). Mnngamma v. 
Mahalakshmamma. 

2 (1859-61) 8 M. I. A. 166 : 13 Moo. P. C. 472 : 3 
W. R. 14 : 1 Sar. 742 : 1 Suther 399 (P. C.) v 
Gooroopcrsad Khoond v. Juggutcliunder. 


1942 

a “Now, where the appeal is from the whole decree, 
and the decree has given an amount, including 
interest upto the date of the decree, which exceeds 
Rs. 10,000, it is dear, that the matter which is in 
dispute in the appeal must exceed the sum of R 3 . 
10,000; for the question to be tried upon the appeal 
must be whether the decree is or is not right, that 
is to say, whether the decree has or has not pro¬ 
perly ordered payment of a sum exceeding Rupees 
10,000. Where, therefore, at the date of the judg¬ 
ment the sum which is recoverable under the decree 
of the Sudder Court is an amount exceeding Rupees 
10,000, there, in their Lordships* judgment, the 
case clearly falls within the terms of the Order in 
Council." 

Then on page 169 they said : 

"Their Lordships must not, of course, be under¬ 
stood to intimate that the Sudder Courts ought to 
give leave to appeal in case9 in which the specified 
amount of Rs. 10,000 can only be reached by the 
addition of interest subsequent to the decree." 

Here it is laid down that the amount decreed by 
the appellate Court including interest upto the date 
of its decree is the amount to be taken for the pur¬ 
pose of granting leave to appeal to His Majesty in 
Council. Interest subsequent to the date of the 
High Court decree should not be calculated. Mr. 
Muthiah Mudaliar argues that if this is the rule 
laid down for the defendant-appellant, the same 
rule ought to apply to a cose of a plaintiff-appellant. 
We think there U considerable force in this argu¬ 
ment and if the matter rested upon principle, we 
should bo inclined to hold in favour of the appli¬ 
cant. The respondent’s argument that the matter 
is set at rest by the subsequent decisions of the 

c Judicial Committee and of this and other High 
Courts has now to bo examined. The first decision 
relied upon is that of the Privy Council in 53 Mad. 
167. 1 That was a case dealing with the question 
whether "the amount of value of the subject-matter 
of the suit in dispute in the Court of first instance 
must be ten thousand rupees or upwards." It was 
urged that interest subsequent to the date of 6uit 
should bo included for calculating the value of the 
subject-matter of the suit. The plaintiff got a decree 
in the trial Court but lost on appeal. She was the 
applicant and it was clear that unless interest 
between the date of the plaint upto the date of the 
decree of the trial Court was added, the sum of 
Rs. 10,000 would not be reached. The Judicial 
Committee held that this cannot bo done, and 
approved the decision of this Court in 39 Mad. 843.3 
There is nothing in this decision that touches the 
question with which wo are dealing. As stated 

already, the plaint in this case asked for a decree 
for Rs. 10,000. 

The next decision relied upon is that of this 
Court ,n 56 Mad. 886.* In that case the plaintiff 
filed a suit for over Its. 10.000; but the trial Court 
Have a decree for a sum less than Its. 10 000. The 
defendant appealed and the plaintiff preferred a 
memorandum of cross-ohjoctions. The whole suit 
was dismissed by tho Hitfh Court. The plaintiff 
filed an application for leave to appeal' to His 
Majesty in Council. The value of both the appeal 
and the memorandum of cross-objections as on the 
date of the trial Cou rt’s decree was less than Its. 

3. ('16) 3 A.I.It. 1916 Mad. 985 : 31 I. C. 296 : 39 

Mad. 843 : 30 M. L. J. 317, Subramania Iyer v. 

Sellummal. 

4. ('33) 20 A.I.R. 1933 Mad. 401 : 143 I. C. 139 • 

56 Mad. 8*6 : 64 M. L. .1. 496, Venkatathirisami 

Naidu v. Kasthuri Kanga Appaswami Naidu. 
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10,000, but if to this was added the interest from 
tho date of the deoree of tho trial Court upto the 3 4 * 6 
date of tho decree of the High Court, tho value was 
over Rs. 10,000. The question was whether he was 
entitled to do so. The learned Judges held that he 
was not and pointed out the difference between a 
case of n defendant seeking to file an appeal against 
the decree of the High Court and that of a plaintiff 
seeking to do so. The view expressed is that in¬ 
terest subsequent to the date of the plaint is within 
the discretion of the Court under S. 34, Civil P. C., 
and that therefore interest subsequent to the date of 
the plaint cannot be deemed to be part of his claim 
against the defendant, or, to employ the language 
of S. 110, Civil P. C., part of "the subject-matter 
in dispute on appeal to His Majesty in Council." 
Then they say : 

"If the plaintiff’s suit is dismissed by the Court 
on appeal the maximum value to be attached to his f 
appeal to the Privy Council is the value of his suit 
as stated in the plaint and accepted by the trial 
Court; and it can make no difference whether that 
Court allowed in whole or in part or dismissed it 
altogether." 

According to this judgment, if the suit is for 
Rs. 10,000 and the decree is for Rupees 8000 it 
is Rs. 8000 which is the value of the subject- 
matter of the dispute in appeal to His Majesty 
in Council. They do not even allow the 'interest 
from tho date of suit upto tho date of the first 
Court's decree to be added because the grant of 
interest subsequent to the date of the plaint is 
discretionary. This decision appears to go too far. 
The respondent does not urge that interest from 
the date of the plaint to tho date of the first Court’s 
decree should bo excluded. Suppose the suit is for 
Rs. 12,000, with interest at six per cent, from the ^ 
date of plaint and the Court gave a decree two years 
after the plaint for Rs. 9500 with interest at six 
per cent, thereon from the date of suit so that the 
amount decreed on the date of tho decree is over 
Rs. 10,000; would the case satisfy the requirements 
if that decree is reversed on appeal ? 

The next decision relied upon is that of.the 
Patna High Court in 20 Pat. 481.* The Judges 
follow the reasoning of the Judges in 56 Mad. 886* 
and there is nothing further by way of indepen¬ 
dent reasoning. They dissented from a decision of 
Dawson-Miller C. J. and Coutts J. in 2 P. L. T. 
4G3 e and held that where tho Court is not bound to 
grant post-plaint interest under somo statute (as in 
(1879) 4 A. C. 270") subsequent interest cannot be 
included where the plaintiff seeks to prefer an ap¬ 
peal to His Majesty in Council. The respondent h 
relies on another decision of the Judicial Com¬ 
mittee in 8 M. I. A. 262# at p. 2G4. That was an 
application for leave to appeal from a decree of the 
Sudder Court dated 23rd October 1857 which re¬ 
versed that of the Zillab Court. The plaintiff lost 
on appeal and he sought leave to appeal from the 
decree of tho Sudder Court which corresponds to 
the High Court. From the facts it appears that the 
suit claim was as laid in the plaint for recovery of 

5. (’ll) 28 A.I.R. 1941 Pat. 255: 195 I. C. 196: 20 
Pat 481: 22 P.L.T. 363 (F. 13.), Brijinohan Singh 
v. Bhubaneshwar Prasad Sing. 

6. (’21) 8 A.I.R. 1921 Pat. 229: 62 I.C. 959: 6 Pat. 

L. J. 59G: 2 P. L. T. 463, Ramyad Singh v. Ram- 
bilas Sing. 

7. (1879) 4 A.C. 270: 48 L. J. P. C. 25: 40 L. T. 

500, Bank of Now South Wales v. Ouston. 

8. (1859-61) 8 M. I. A. 262: 1 Sar. 772 (P. C.), 
Doorga Das Chowdhry v. Ilamanath Chowdry. 
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a Rs. 9274-6-0 including interest due up to that date. 
The decree of the trial Court was that the defen¬ 
dant should pay the plaintiff the total sum of Rs. 
9274-6-0 and interest on the principal sum during 
the period when the suit was pending trial, and for 
costs together with interest on the consolidated sum 
from that day to the date of realisation. The 
Sudder Court reversed the decree of the Zillah 
Court on 29th February 1860. In dealing with the 
plaintiff’s application, the Judicial Committee said 

thi3 : 

"The amount absolutely decreed by the Court is 
Rs. 9274-6-0 the interest added to that for the time 
specified at 8 per cent, would, according to the peti¬ 
tioner’s calculation, raise the sum due to Rs. 9310; 
that is under the appealable sum. It has been 
determined a short time ago by their Lordships, 
in 8 M. I. A. 164 9 at p. 165 that the Sudder Courts 
b have no authority under the Order in Council of 
10th April 1838, to add the interest accruing sub¬ 
sequent to the decree to the capital sum decreed for 
the purpose of reaching the appealable amount, 
here, the interest, under any circumstances, would 
not bo sufficient, for, to arrive at the necessary 
amount, you must add, as you 6eek to do, the costs. 
Now, the costs of a suit are no part of the subject- 
matter in dispute, and cannot be used for the pur- 

I ,ose .Their Lordships are clearly of opinion, 

that the sum in issue in this suit is not sufficient to 
bring the case within the Order in Council.” 

This seems to lay down that it is the amount 
calculated upto date of the decree of the trial Court 
that determines the question as regards the plain¬ 
tiff who lost on appeal. This decision seems to be 
in point though it is difficult to see how this deci- 
c eion is reached from a consideration of the earlier 
decision on pages 164 to 168 of tho same report. If 
the earliest decision is to be applied, the sum cal¬ 
culated up to the date of the decree of the High 
Court should determine the question. Rut appa¬ 
rently they took Rs. 9274-6-0 the sum mentioned 
in tho plaint plus intorest up to tho date of the 
decree of the trial Court; and tho sum on that date 
was only Rs. 9310 (see p. 264). This sum is stated 
to determine the question. Though this decision is 
referred to in the later decisions and in tho text 
books as an authority for tho proposition that costs 
should not bo included, wo are bound to follow this 
decision. 

The next question argued is that in tho case of 
mortgage decrees like the present case, the Court is 
bound to grant interest and that therefore the dcci- 
^ sions just referred to do not apply and that this 
case is governed by the decision of the Judioial 
Committeo in (1879) 4 A. C. 270. 7 If the grant of 
interest is obligatory, then it seems to us that tho 
decision just cited would apply. So, this takes us to 
tho next question whether the award of interest is 
compulsory after tho date fixed for payment by tho 
lower Court. The decision of the Judicial Com¬ 
mittee in 15 Pat. 210 10 clearly lays down that tho 
grant of interest subsequent to the dato fixed for pay¬ 
ment in a mortgage suit is not obligatory. Mr. Ven- 
katachariar goes further and argues that the Court is 
not bound to grant interest at the contract rate even 
from thedateof the plaint and relies upon tho obser¬ 
vations of the Federal Court in (1940) 1 M.L.J. Supp. 

9. (1859-61) 8 M. I. A. 164: 3 W. It. 14: 13 Moo 
1>. C. 469; 1 Suther 399: 1 Sar. 741 (P.C.), Maha¬ 
rajah Sutteeschundcr Roy v. Guneschunder. 

10. (’36) 23 A.I.H. i03r, p.C. 63: ICO I.C. 285: 63 
I. A. 114: 15 Pat. 210 (P. C.), Kusum Kumari v. 
Rcbi Prosad. 


1411 at p. 18, but we consider it unnecessary to go * 
into that question. It is enough to point out that prior ° 
to the enactment of the Code of Civil Procedure in 
1908, there was no provision in the old Transfer of 
Property Act for grant of intorest subsequent to tho 
date fixed for payment. When the Civil Procedure 
Code was enacted in 1908, the provisions regulating 
procedure in mortgage suits were transferred from 
the Transfer of Property Act to the Civil Procedure 
Code. Order 34, R. 4 which provides for a prelimi¬ 
nary decree in a suit for sale ran thus : 

* a suit for sale, if the plaintiff succeeds, the 
Court shall pass a preliminary decree to the efleot 
mentioned in els. (a), (b) and*(c) (i) of sub-r. (1) of 
R. (2), and further directing that tho mortgaged 
property or a sufficient part thereof, and the pro¬ 
ceeds of the sale (after deduction therefrom of the 
expenses of the sale) be paid into Court and applied 
in payment of what has been found or declared f 
under or by the preliminary decree duo to tho 
plaintiff, together with such amount as may have 
been adjudged due in respect of subsequent costs, 
charges, expenses, and interest and the balance, if 
any, be paid to tho defendant or other persons 
entitled to receive tho same.” 

Though the grant of subsequent interest was not 
provided for in R. 2, this rule recognized that subse¬ 
quent interest may also bo granted because it makes 
a provision for paying to the mortgagee the amount 
of subsequent interest when the sale proceeds come 
in. There has been a subsequent amendment in 
1929 which made further changes with which we 
are not now concerned. Tho Judicial Committee 
pointed out in 15 Pat. 210 ,() that before the amend¬ 
ment in 1929, grant of subsequent interest, i. e., 
grant of interest subsequent to tho date fixed for g 
payment, was made under S. 34, Civil P. C., and 
that the law is tho samo even after 1929. Thisdeoi- 
sion is conclusive on tho question aud wo cannot hold 
that the grant of interest subsequent to tbo date 
fixed for payment is obligatory. Wo hold that the 
grant of such interest is only under S. 34, Civil 
P. C., which leaves it to tho discretion of the Court 
to grant it or not. If this is so, tho case falls within 
tho principle of 56 Mad. 886* and 20 Pat. 481 6 and 
of the Judicial Committee in 8 M. I. A. 262.® 


To sum up, tho grant of such interest subsequent 
to the date fixed for payment is discretionary and 
it was grantablo under S. 34, Civil P. C., prior to 
1929; in this respect, tho law is the same oven after 
1929. Therefore, even if the Judicial Committee in 
this cose reverses the decision of this Court, it 
might, having regard to the facts of this case, rofuse 
to award interest from tho date fixed for payment 
in tho lower Court. Therefore, what may or may 
not bo awardable is not to be included in the claim. 
It is not part of the claim as bold in 56 Mad. 886.* 
Tho question might ariso whether after the amend¬ 
ment of 1929 even interest after tho date of suit 
doe3 not come within S. 34, Civil P. C., and whe¬ 
ther tho grant of interest at the contract rate upto 
the date fixed for payment is obligatory but wo do 
not wish to go into that question. We thoreforo hold 
that the applicant is not entitled to tho leave askou 
for and dismiss the potition with costs. 

C.R.K./K.S. Petition dismissed. 


h 


11. (’40) 27 A. I. It. 1940 F. C. 20 : 1S7 I.C. <96 : 
I. L. It. (1940) Kar. F. C. 33 : (1940) 1 M. L. J- 
Supp. 14, Jai Govind SiDgb v. Lacbrnmaram Ham. 
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Abdor Rahman and Somayya JJ. 
Maharani Gurucharan Kaur of Nahha 
and another — Appellants 

v. 

Province of Madras through Collector of 
Madura and others — Respondents . 

Appeal No. 156 of 1939, Decided on 6th February 
1942, against decree of Sub- Judge (Addl.) of Madura, 
D/- 21st November 1938. 

(a) Tort—Wrongful restraint or confinement 
explained — Plaintiff sitting in car in railway 
compound awaiting arrival of train—Police not 
allowing plaintiff to board train and also clos¬ 
ing gate of compound and placing two const¬ 
ables there — Plaintiff not making attempt to 
go in any direction but sitting in car — Case 
held of wrongful restraint and not of wrongful 
confinement. 

It is incorrect to say that a person must be taken 
to have been confined merely becauso he is not 
allowed to proceed either in his car or conveyance 
even if no restriction is placed on his person. The 
offences of wrongful restraint or wrongful confine¬ 
ment are offences affecting human body and cannot 
be said to have been committed if a person is not 
restrained or confined himself but the liberty of 
going in the conveyance in which he wishes to go 
or taking the article which he wishes to carry and 
without which he is not willing to proceed is denied 
to him. [P 545 C 2] 

The instructions to the Police Sub-Inspector from 
the D.S.P. were to go over to station K and to pre¬ 
vent certain Maharaja from leaving that station. 
The fact however was that it was not the Maharaja 
but his wife the Maharani and his daughter alone 
who had reserved a first class compartment and 
were at station K to board the Express which was 
due to arrive. The Maharani was awaiting the 
arrival of the train in her own car which was placed 
in tho railway compound fenced on three sides by 
iron fencing and on the fourth side by the railway 
premises; tho iron fencing had a gate through 
which tho cars came into the compound. On arrival 
of the train, tho Sub-Inspector acting under a bona 
fide though erroneous belief that he was to detain 
the Maharani, not only prevented tho Maharani 
from boarding the train but also got the gate in the 
iron fencing closed and posted two constables near 
it. In the suit by the Maharaui and her daughter 
for damages for wrongful confinement : 

27 eld that no doubt by placing the policemen at 
the gates and by closing the same (although not 
locking) tho plaintiffs’ car was stopped and would 
not have been allowed to bo taken out but it did not 
mean that the plaintiffs were confined and would 
have been prevented from proceeding in any direc¬ 
tion if they had attempted to do so. No doubt from 
tho subjcctivo point of view the Maharani must 
have thought that she was confined but that was 
not enough to hold that she was actually confined 
or imprisoned and not merely restrained from pro¬ 
ceeding by tho Express. Had there been proof on tho 
record that there was total restraint of plaintiff l'g 
movements or liberty during the period that sho 
was in her car by the use or threat of force or by 
confinement, she could be said to have been im¬ 
prisoned. Both on facts and as to law tho plaintiffs 
were not and could not be said to have been actually 
confined either in the railway compound or even 


within thelimitsof thestation. Had plaintiff 1 or her 
secretary made a request to the Sub-lDspector or to 
the constables for the former to go out of the rail¬ 
way compound and had any obstruction been crea¬ 
ted, it would have been a different matter. The 
onus of proving confinement lay on the plaintiffs : 
Case law re/erred . [P 544 C 2; P 545 C 1, 2] 

(b) Tort — “Good faith" — Definition of, in 
General Clauses Act is materially different from 
that in Penal Code—Penal Code definition can¬ 
not be applied in case of tort. 

The definition of the words “good faith" in the 
General Clauses Act is materially different from 
that given in the Penal Code and it would not be 
correct in cases of tort to use them in the limited 
sense in which thev are used in the Penal Code. 

[l; 545 C 2] 

Penal Code — 

(’36) Ratanlal, Tage 82 Pts. 1, 2. 

(’36) Gour, Pago 209 Paras. 354 & 356. 

(c) Government of India Act (1935), S. 270 (1) 
— Applicability of S. 270 (1) depends primarily 
on allegations in plaint. 

Tho question of the applicability of S. 270 (1) 
depends primarily on the nature of the allegations 
made against the public servants in the plaint : 
(’39) 26 A.I.R. 1939 F. C. 43, Ilel . on. i[P 546 C 1] 

(d) Criminal P. C. (1898), S. 54 (1) (ix) and 
S. 56 — Word “requisition" in S. 54 (1) (ix) is 
quite general and covers telephonic message — 
Order for arrest of person by telephonic message 
is legal provided S. 54 (1) is complied with — 
Officer ordering such arrest acts in discharge 
of his official duty within S. 270 (1), Govern¬ 
ment of India Act. 

There is no warrant for the proposition that a 
police officer cannot order the arrest of a person by 
means of a telephonic message. Tho word “requisi¬ 
tion” in S. 54 (1) (ix) is quite general and clearly 
covers a message communicated by telephone, al¬ 
though it will be necessary for him when he is 
asking another police officer to do what he could 
have done himself to disclose under S. 54 (1) not 
only tho identity of the person whom he wishes to 
be arrested but also the offence or the reason for 
which the arrest is to be made. This has to be done 
for the reason stated in tho last clause of S. 54 (1). 

[P 546 C 1, 2] 

Cr. P. C_ 

(’41) Mitra, Page 118, N. 119. 

(e) Criminal P. C. (1898), Ss. 54 and 56 _ 
Applicability — S. 56 docs not limit S. 54 in 
all cases. 

Tho provisions of S. 54 are not limited by those 
of S. 56 in all cases. Section 54 applies to all police 
officers whether superior or subordinate. Section 56 
only applies to such police officers as are in charge 
of a police station or as are making investigations 
under Chapter 14. If in their capacities as such 
officers, they depute their subordinates to arrest 
without a warrant (otherwise than in their presence) 
they have to give that order in writing. But if they 
are not acting in that capacity a compliance of tho 
general provisions contained in S. 54 (1) (ix) would 
be enough : (’36) 23 A.I.R. 1936 Rang. 119, Expl. 
and criticised. i[P 546 C 2; P 547 C 1] 

Cr. P. C. — 

(’41) Chitaley, S. 56. N. 2. 

(’41) Mitra, Pago 115, N. 114; Pago 121, N. 129. 
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(f) Government of India Act (1935), S. 270 (1) 

— Word “duty” in S. 270 (1) refers to actual 
duty and not what person thinks to be his duty. 

The word “duty” as used in S. 270 (1) refers to 
the actual duty and not what a person merely thinks 
to be his duty. [P 547 c 1 ] 

(g) Madras District Police Act (24 of 1859), 
S. 21—Word “lawfully” in S. 21 refers to issue 
of “orders or warrants.” 

Priraa facie the word “lawfully” in S. 21 does 
not qualify the words “orders or warrants” and 
merely refers to the method of their issue. 

[P 547 C 2] 

(h) Government of India Act (1935), S. 270 (1) 

— Senior police officer issuing lawful order to 
subordinate officer to arrest particular person 

— Subordinate officer misunderstanding order 
and arresting some one else — Subordinate 
officer instead of acting in execution of his duty 
can only be said to be purporting to act in 
execution of his duty— Either of them is covered 
by S. 270 (1)—S. 53, Madras District Police Act 
applies. 

Under S. 21, Madras District Police Aot, it is the 
duty of every subordinate police officer to obey the 
orders of the senior police officer. A lawful order 
issued by a superior police officer to his subordinate 
officer does not become unlawful merely because it 
was misunderstood by the subordinate officer who 
was to execute the same. Where the subordinate 
officer by mistake in reading or hearing theorder of 
his superior for the arrest of a particular person 
arrests or detains some ono else the subordinate 
officer cannot be said to have been acting in execu¬ 
tion of his duty in carrying out the orders of his 
superior officer, and instead of acting in execution 
of his duty he can only be said to have purported to 
act in execution of his duty which he is bound to 
discharge. But either of them is covered by S. 270 
(1), Constitution Act, and cannot legally give rise to 
a cause of action against the subordinate police 
officer except with the consent of the Governor. 
Section 53, Madras District Police Act, applies in 
such a case to the superior as well as subordinate 
police officer. [p 547 c 1,2] 

(i) Madras District Police Act (24 of 1859), 

S. 21 —It is incorrect to say that S. 21 is appli¬ 
cable between police officers inter sc and has 
no application when they are dealing with pri¬ 
vate individuals. 

It is incorrect to say that S. 21 is applicable be¬ 
tween police oflicers inter so and has no application 
when they are dealing with private individuals. 
The orders which they as police officers aro to givo 
and the warrants which they are to issue will relate 
largely if not solely to private individuals or to in¬ 
dividuals even if they happen to be police officials 
in their private capacity. The Polico Act does not 
deal with administrative matters of the police as a 
department but with matters and duties which they 
in their official capacity aro called upon to under¬ 
take and discharge. (P 547 C 2] 

(j) Government oi India Act (1935), S. 270 (2) 

— Onus to prove want of good faith in case of 
persons and acts referred to in S. 270 (2) is on 
plaintiff or complainant. 

The onus of proving want of good faith in the 
case of such persons and such acts as are referred to 
in S. 270 (2) is upon the plaintiff or the complain¬ 
ant os the case may be. [P 54b C 1] 
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(k) Limitation Act (1908), Arts.2,36,19andl20 
and S. 24—Mere allegation that person acted or 
omitted to act in pursuance of enactment is not 
enough to attract Art. 2 — Act found to have 
been done in pursuance of enactment — Art. 2 
must apply — Suit by plaintiff against police 
officers for damages for wrongful confinement 
and wrongful restraint—Plaintiff found to have 
been wrongfully restrained—Defendants found 
to have acted under S. 54, Criminal P. C., and 
S. 21, Madras District Police Act—Art. 2 and not 
Art. 19 or Art. 36 held applied—Limitation held 
started when wrongful restraint took place and 
not when injury (illness) resulted therefrom — 
S. 24 held inapplicable. 

The word “alleged” in Art. 2 cannot be taken to 
mean that a mere allegation by a party invoking its 
assistance or pleading that he had acted or omit¬ 
ted to act in pursuance of an enactment would 
attract its provisions. But when the act is found to 
have been done or purported to have been done in 
pursuance of an enactment Art. 2 must be held to 
apply. It is incorrect to say that the allegation by 
the defendants that they were acting in pursuance 
of an enactment must be taken to have been made 
by them when they were acting so as to attract 
Art. 2. [P 548 C 2] 

The plaintiff brought an action for damages 
against certain police officers for wrongful confine¬ 
ment and wrongful restraint. It was found that the 
plaintiff was wrongfully restrained but there was no 
wrongful confinement and that the defendants had 
acted under S. 54, Criminal P. C., and S. 21, 
Madras District Police Act : 

Held that the suit was governed by Art. 2 and 
not by Arts. 36, 19 or 120: [P 548 C 2] 

Held further that limitation for the suit started 
under Art. 2 from the date when wrongful restraint 
took placo and not when injury (illness to plaintiff) 
resulted therefrom. If the act complained of had 
not given rise to a cause of action until somo spe¬ 
cial damngo had resulted therefrom, S. 24 might 
have been of help to the plaintiff, but since the 
wrongful restraint complained of and found to have 
been committed was a tort and actionable per se, it 
could have given rise to a cause of action imme¬ 
diately and benco S. 24 was of no help. (P 548 C 2] 
Limitation Act — 

(*42) Chitaley, S. 24. Note 5, Pt. 1 ; Art. 2, Note 
1, Pt. 13; Art. 2, Note 5. 

(’38) Rustomji, Page 485, Note “Statute runs 
from happening of damage;” Page 634, Pts. 

5, 6; Page 543, Pt. 1. 

(l) Tort — Internment of Maharaja oi Native 
State by Government is act of State—It cannot 
be questioned by Municipal Courts. 

Tho internment of a Maharaja of a Native State 
by an order of the Govermneut is nothing but an 
act of State and hence the same cannot bo question¬ 
ed by the Municipal Courts of the country. 

(P 549 C 2] 

(m) Tort —Master and servant —Liability ot 
Government for acts of its officers. 

No doubt in the case of a privato individual or 
his servants who aro shown to have committed a 
civil injury in tho course of their employment and 
for their master’s benofit even if the act would have 
been against his specific instructions, he, 1 . e., tho 
master would be liable. But tbe Government cannot 
bo held liable either when an officer takes an action 
in pursuance of u statutory duty or when the act 
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a committed by him happens to be in excess of his 
authority unless in the latter ca3e the act is either 
done by the Government’s express orders or is sub¬ 
sequently ratified and adopted by it. Nor could any 
action be maintained against the Government for a 
tort committed by its servants if in passing the 
order in the performance of which the tort was 
committed tbe Government was discharging its 
governmental functions as a Sovereign. The position 
would be different if the officer acts not bona fide 
but out of malice or is carrying out an order passed 
by the Government not in tbe exercise of its govern¬ 
mental functions but in carrying on the ordinary 
business transaction : Case law relied on. 

[P 549 C 1, 2 ; P 550 C 1, 2] 

(n) Master and servant — Order by Govern¬ 
ment to police held did not enable them to do 
i, more than they were bound to do under Crimi- 
pal Procedure Code or Madras District Police 
Act. 

The direction of the Government of India to the 
Madras Police in connexion with a detenu in the 
Madras Presidency was that they wanted a “watch 
to be maintained by the police at any railway sta¬ 
tion where the detenu is likely to entrain and step3 
to be taken to ensure his rearrest in the event of his 
absconding": 

Held that the direction did not enable a police 
officer to do anything more than he was bound to 
do under the provisions of the Criminal Procedure 
Code or under the Madras District Police Act, 
irrespective of its having been given by the Gov¬ 
ernment of India. The Government expected all 
officers to discharge the duties imposed upon them 
by statute and the Government were not asking or 
c expecting anything else or in addition to be done. 

[P 550 C 1] 

K. Bhashyam — for Appellants. 

The Government Pleader — for Respondents. 

ABDUR RAHMAN J. — This appeal arises 
out of a suit for damages brought by two ladies, 
plaintiff I, being a wife and plaintiff 2 a minor 
daughter of the ex-Maharaja of Nabha against the 
Province of Madras through the Collector of Madura 
and four police officials one of whom was the then 
District Superintendent of Police at Madura, the 
other a Sub-Inspector of the Government Railway 
Police at the Madura Railway Station and the re¬ 
maining two, head constable and constable of the 
Government Railway Police stationed at Kodaikanal 
Road Railway Station in the Madura District. The 
facts that have led to the institution of this suit 
a be firs t stated. Nabha is an important Sikh 
State m the Punjab which was being ruled since 
1911 by plaintiff l’s husband. He was interned in 
192S at Kodaikanal—a hill station in the Madura 
District—by an order of the Government of India 
to which reference is made in a memorandum 
(Ex. 7-b) issued by the Government of Madras to 
the District Magistrate, Madura on 22nd February 
1928 (the year 1922 typed in the letter being ob. 
viously a mistake for 1928). A second memorandum 
No. 477-3 (political) dated 22nd June 1928 (Ex.7-c) 
issued by the Under Secretary to the Government 
of Madras to the District Magistrate Madura shows 
that the Government of India, although not desir¬ 
ous of imposing a close supervision over the ex- 
Maharaja of Nabha, yet wanted a “watch to be 
maintained by the police at any railway station 
whero the detenu ‘was’ likely to entrain and steps 
to be taken to onsuro his rearrest in the event of 
his absconding/' 

This memorandum also discloses the fact that 


the Government of India had then forbidden the e 
ex-Maharaja from absenting himself from his resi. 
dence at night but this condition is stated by him 
in his evidence to have been relaxed later. Tbe ex¬ 
istence or non-existence of such a condition is how¬ 
ever irrelevant for the purposes of this case and 
may be left out of consideration. It would appear 
from a third memorandum No. 477-6 dated 22nd 
August 1928 (Ex. 7-d) that the movements of the 
ex-Maharaja were under the orders of the Govern¬ 
ment of India to be restricted to Kodaikanal Muni¬ 
cipal limits. A copy of this memorandum was also 
issued to the Inspector-General of Police who com¬ 
municated the decision of the Government to the 
District Superintendent of Police at Madura on 24th 
August 1928 (Ex. 7). Since then the ex-Maharaja 
has been living in Kodaikanal and had with the 
object of keeping their company and of, as he 6ays, 
giving "them a send off," accompanied the plain- / 
tiffs in their car on some occasions when they 
wished to visit Madras, but is not stated to have 
transgressed the Kodaikanal municipal limits. 
From a letter written by Mr. Ganesan (P. W. 6) on 
behalf of plaintiff 1 on 11th January 1937 to the 
Station Master Kodaikanal Road (Ex. F) asking a 
first class compartment to be reserved, it appears 
that she originally intended to leave Kodaikanal 
Road by the Trivandrum Express on Tuesday 12th 
January 1937, but as no reply was received by him 
in time, they decided to leave Kodaikanal Road by 
the same train on the next day, i. e., on 13th Janu¬ 
ary 1937 (Ex. F-l). She eventually left Kodaikanal 
on 13th January 1937 at about 5-30 p. in. with her 
daughter plaintiff 2. About half an hour after their 
departure, a telegram (Ex. 4) was despatched by the 
Station House Offioer, (a head constable), to the 
District Superintendent of Police, Madura North, ^ 
which reads as follows : "Ex-Maharaja departur- 
ing to Madras Spencer Hotel with family in car 
M. D. 2037." 

This led the District Superintendent of Police to 
wire (Ex. 5) to the Sub-Inspector, Kodaikanal to 
prevent the ex-Maharaja from leaving Kodaikanal. 
But it was unnecessary to take any action on that 
telegram as another telegram (Ex. 6) was des¬ 
patched by the Station House Officer at 7-30 p. m. 
in the meantime informing the District Superinten¬ 
dent of Police that the ex-Maharaja had "returned 
on sending family." The District Superintendent of 
Police had anyhow to take action on the informa¬ 
tion contained in Ex. 4 before the receipt of Ex. 6. 

He decided therefore to communicate his orders to 
the Sub-Inspector at the Madura Railway Station 
by telephone to go to Kodaikanal Road Station and h 
prevent the ex-Maharaja from leaving that station. 
This order was not correctly understood by the Sub- 
Inspector and it was the misunderstanding of this 
message on his part that led him to detain plain¬ 
tiff 1 and resulted in the institution of the suit out 
of which tho present appeal arises. Mr. Cameron 
(defendant 2) was examined in this case as a witness 
(D. W. 5). IIo deposes to having communicated tho 
following message on the telephono : 

"Ex-Maharaja of Nabha and family were repor¬ 
ted to bo leaving Kodaikanal, that it is probable that 
tho party would be taking the Trivandrum Express 
at Kodaikanal Road Station, that the Sub-Inspector 
should prevent the ex-Maharaja from catching that 
train." 

Tho Sub-Inspector, however, states in para. 9 of 
the cross-examination that ho could not follow to 
start with whether the order of detention was in 
respect of the ex-Maharaja or the Maharani but 
with a reply to a question put by him on the tele- 
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a phone to the District Superintendent of Police, he 
was satisfied that the latter wanted the Maharani 
to be detained. According to Mr. Cameron, on the 
other hand, no question was put by the Sub-Inspec¬ 
tor that might have led him to detect the mistake as 
to the identity of the person to be detained and the 
only difficulty that the Sub-Inspector had in under¬ 
standing his message was with the word Nabha 
which he (the Sub-Inspector) did not follow and 
which he was confusing with the word “Nadar.” 
Be that as it may, it was apparently for the Dis¬ 
trict Superintendent of Police who must have been 
aware of his Sub-Inspector’s capacity to follow a 
message in English and whose attention was drawn 
to the difficulty exhibited by the latter in under¬ 
standing the former’s message to bo circumspect 
and to take steps to ensure that his orders were 
properly understood. On receipt of the telephonic 
b message and understanding that plaintiff 1 was to 
be detained, the Sub-Inspector left Madura by the 
Trivandrum Express that was about to start when 
the message was received by him and arrived at 
Kodaikanal Road Station at about 8.15 P. M., 11 
minutes after the usual time for its arrival. 

Plaintiff 1 who had arrived at the Kodaikanal 
Road Station at about 7.45 P. M. was awaiting the 
arrival of the train in her own car which was pluced 
in the railway compound fenced on three sides by 
iron fencing and on the fourth side by the railway 
premises containing three or four rooms occupied by 
the Station Master, Spencer's refreshment room, a 
waiting room for the higher class passengers and a 
verandah. The iron fencing has a gate through 
which the cars come into the compound. The Sub- 
Inspector who had seen a first class compartment 
c reserved for plaintiff 1 at an intermediate station 
between Madura and Kodaikanal Road, ascertained 
from defendant 4 on his arrival at Kodaikanal Road 
Station if plaintiff 1 had arrived. On being inform¬ 
ed that 6ho had and in view of what ho had under¬ 
stood at the time to have been tho orders of the 
District Superintendent of Police, he prevented 
plaintiff l’s secretary from placing her luggage 
which ho was trying to keep, in the compartment 
and communicated to plaintiff 1 through her secre¬ 
tary the orders that he, i. e., tho Sub-Inspector, had 
understood to have received from tho District 
Superintendent of Police, Madura. Tho plaintiff 
complains that on tho arrival of tho train not only 
was she prevented by tho Sub-Inspoctor from board¬ 
ing the train but that the gato in tho iron fencing 
was also closed under his instructions and tho two 
constables (defendants 4 and 5) were placed near 
d the gate which resulted in wrongful confinement or 
imprisonment of the plaintiffs. Since Mr. Bashyam, 
learned counsel for tho appellants, referred to tho 
confinement not only for tho purpose of enhancing 
the damages but as an additional ground for making 
the Sub-Inspector and tho two constables liable, 
wo would have to examine this contention in detail 
later. It is sufficient, however, to say for tho time 
being that tho contention advanced by the plaintiffs* 
learned counsel that defendant 3 would in any case 
be liable for having exceeded his instructions and 
confining his clients within tho railway compound 
instead of permitting them or rather plaintiff 1 
from boarding tho train, was not advanced in tho 
lower Court and is being put forward for the first 
time in this Court. 

Either in view of some altercation botween the 
plaintiffs' secretary and tho Sub-Inspector or on 
account of tho former’s request in the vain hope of 
the plaintiffs being permitted to travel by the Tri- 
vendrum Express, the train was.detained for about 
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eight minutes longer than the scheduled time for 
its stay but it is unnecessary to go into these minor 
details, as they do not seem to bear on the questions 
that have to be determined in this appeal. We know 
it for a fact that the plaintiffs were not allowed to 
board the train and that the Sub-Inspector 6ent a 
telegram (Ex. 0), after it had left to tho District 
Superintendent of Police, Madura North at 8-42 
P. M. f which reads as follows : 

“Detained Maharani of Nabha from going by six 
(the number by which the Trivandrum Express is 
known) as per your orders advise as to what to do.” 

To this the following reply (Ex. Ill) was des¬ 
patched by Mr. Cameron at 9-20 P. M. : 

“Your orders were to detain Raja and not Maha¬ 
rani. Maharani may proceed anywhere and you 
should afford any assistance which the Maharani 
may require.” 

This was received at Kodaikanal Road Telegraph 
Office at 9-25 P. M. and delivered to the Sub-Ins¬ 
pector at 9-45 P. M., according to the time of its 
receipt as given at the corner of the telegram pre¬ 
sumably by the Sub-Inspector. Shortly after this the 
plaintiffs were allowed to go. It seems that the 
plaintiffs then went to tho Spencer’s refreshment 
room (vide Ex. XIII), for a short time and in spite 
of a telegram (Ex. K-l) that was sent by the plain¬ 
tiff’s secretary to the Station Master, Trichinopoly, 
which reads as follows : “Maharani Nabha arriving 
by car to catch six, please detain reserve 4 first, 2 
seconds, Madras;” they could not catch the train 
as they arrived at that station only at about 1-30 
A. M., while tho train must have left it about two 
hours earlier. They left Trichinopoly eventually by 
tho Dhanushkoti passenger at about 4-30 A. M. on 
14th January 1937 reaching Madras at about 2-30 
P. M. on the same day. 

Paragraphs 7, 17 and 18 of tho plaint state tho 
grounds on which tho plaintiffs want to make tho 
various defendants liable for damagos for the suffer¬ 
ing both mental and physical humiliation caused 
to tho plaintiffs and least of all pecuniary loss 
suffered by them. As reliance was placed by tho 
Government Pleader on tho allegations in these 
paragraphs in support of his objection that the suit 
was not maintainable against defendants 2 to 5 
under 8.270(1), Government of India Act, it would 
bo useful to reproduce them in extenso. They read 
as follows : 

“7. Tho said acts of defendants 2 to 5 were pur¬ 
ported to be done by them in their official capacity 
and are quite irregular and there is no lawful justi¬ 
fication for tho said acta of the said defendants, and 
have all the appearance of official high-handedness. 
Tho said wrongful acts of the said defendants 2 to 5 
restraining tho liberty of tho plaintiffs by show of 
authority have resulted in comploto deprivation of 
liberty of tho plaintiffs and amount to false im¬ 
prisonment. 

17. Since the invasion of the plaintiffs’ right to 
freedom has been committed in tho course and ns 
part of tho official employment and alleged to be 
within tho scope of his official authority, defen¬ 
dant 1 is also liable in law to the plaintiffs. 

18. As defendants 3 to 5 have acted under tbe 
direction of defendant 2 and ns defendants ~ ° ° 
have thereby joined in committing tho said wrong¬ 
ful acts, they are also liable in the sarno way to tbe 

plaintiffs in damages.” , . 

Relying upon tho information contained in the 

telegrams that were sent by the Station House Officer 
(Exs. 4 and G), it was contended on bolmif of the 
defendants that tho ox-Maharaja of Nabha had also 
accompanied tho persona who had left his hou^e 
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a along with the plaintiffs on 13th January 1937 but 
that he had subsequently returned. The fact that 
the plaintiffs were detained at the Kodaikanal Road 
Station was not denied but it was alleged on behalf 
of the defence that the telephonic message given by 
the District Superintendent of Police, Madura North, 
to prevent the ex-Maharaja of Nabha from proceed¬ 
ing by the Trivendrum Express was not correctly 
heard by the Sub-Inspector of Police and being under 
the bona fide impression that he was asked to pre¬ 
vent plaintiff 1 from going by that train, he com¬ 
municated the orders to her through her secretary 
and stopped her from boarding the train. It was 
denied however that the Sub-Inspector of Police had 
ordered defendants 4 and 5 to close the gates or to 
post themselves near it or had wrongfully confined 
the plaintiffs. The “acts done by defendants 2 and 
3 were” pleaded to have been “done by them in 
b their (Official capacity in the lawful exercise of their 
duties" and “defendant 3“ was said to have “acted 
bona fide in not allowing the plaintiffs to proceed 
by the Trivendrum Express train.” It was asserted 
that 4| the plaintiffs were informed through the 
secretary that they could go any where except the 
train.” The allegations that plaintiff 1 was not in 
good health or that there was loss of sleep or los9 of 
appetite or bronchial aflection on that score or that 
there was mental pain and physical discomfort, 
pecuniary loss and humiliation were denied. 

Not being content with the denial of the injury 
caused to the plaintiffs, insult was added to it by not 
admitting the alleged position of the plaintiffs in 
life and their status by which apparently it was 
meant that thoy were not the wife and daughter of 
the ex-Maharaja. We would have understood 
c para. 15 of defendant l’s written statement to mean 
that the plaintiffs* designation as “Maharani” and 
“princess” was being disputed had it not been for 
the cross examination of plaintiff 1 on behalf of the 
defendants in paras. 28 and 29 which leads us to 
infer that the status of plaintiffs 1 and 2 as the ex- 
Maharaja^ wife and daughter was not being ad¬ 
mitted. This was wholly opposed to the letters 
(Exs. T, T-l and T-2) written by the Private Secre¬ 
tary to His Excellency the Viceroy to or on behalf 
of plaintiff 1 in August 1933 when 6hc was even 
referred to as Junior Maharani of Nabha although 
the correct form of address in regard to her given 
by tho Chief Secretary to tho Government of Madras 
in an extract of a confidential demi-official letter 
written to the District Magistrate of Madura (Ex. 14) 
is stated to bo different. Whether this new formula 
of address was evolved at that timo or earlier, it is 
a unnecessary to ascertain. But it appears to have 
evoked a serious protest on behalf of plaintitf 1 (see 
Exs.S and 11-a) and may have been to some extent 
responsible for this litigation, as it is quite possible 
that if she had been addressed by Mr. Cameron as 
Maharani in Lx. 8, tho letter would not have 
remained unopened and this litigation would not 
f in a probability started. After all she 
referred to .13 ‘ Maharani- eovon months lator 
(Ex. R) by no less an officer than the Deputy 
Insi>cctor General of Polico when he was directed 
by the Government of Madras to see her with the 
object of apologising “on behalf of the police for the 
very discourteous treatment she received at the 
hands of tho railway police at Kodaikanal Road 
Station”; but by then the suit had been instituted 
and the case was stated to havo “gone out of her 
hands” (Ex. 12 a). We cannot help expressing our 
r ^gret however that duo advantage was not taken 
of the Government’s gesture of goodwill. This is 
however only by the way and cun have no effect on 


the determination of tho various questions that 
arise in this appeal. 

To revert to the pleas raised on behalf of the 
defendants. Since defendant 1 had not authorised 
anything to bo done to the plaintiffs and there was 
no ratification on its behalf of anything done by the 
other defendants, defendant l’s liability for the 
action of the other Government servants who had 
either acted or purported to act under the statutory 
powers conferred on them was denied. Reference 
was made in the end to the written apology sent by 
Mr. Cameron (Ex. 8) to plaintifi 1 a3 soon as he had 
become aware of the unintentional mistake com¬ 
mitted by defendant 3 and attempts that were 
subsequently made to have an interview with plain¬ 
tiff 1 for the same purpose, although they ean have 
no bearing on the liability of the variousdefendants, 
if they or any one of them are or is found to be 
liable — whatever eflect they may have to the / 
quantum of damages in case tho main issues are 
decided against them. The validity of the notice 
served on defendant 1 was disputed and the suit was 
alleged to have been barred by limitation. It wa3 
contended on behalf of defendants 2 to 5 that the 
plaintiffs were not entitled to maintain the suit 
without the consent of the Governor of Madras as 
required by S. 270 (1), Government of India Act, 
and that the suit wa9 also barred under S. 53, 
Madras District Police Act (Act 24 of 1859). 

In a judgment that is fairly well discussed the 
learned Subordinate Judge of Madura came to the 
conclusion that defendant 3 had ordered theclosure 
of the eastern gate of the railway compound in 
order to prevent plaintiff 1 from proceeding by car 
with the object of boarding the train at any other 
station like Dindigul and Trichinopoly and that 
under his orders defendants 4 and 5 “had totally '■*' 
and effectively restrained the freedom of the plain¬ 
tiffs so as to cause false imprisonment.” In answer 
to the issue whether defendants 2 and 3 (the Dis¬ 
trict Superintendent of Police and the Sub-Inspec¬ 
tor) were acting bona fide in the lawful discharge 
of their duties, tho learned Subordinate Judge was 
of opinion that they had acted bona fide and al¬ 
though defendant 2 had acted in the lawful dis¬ 
charge of his duties, defendant 3 had not done so 
and was not protected by law. As to issue 1 
which related to the bars under S. 53, Madras Dis¬ 
trict Police Act and S. 270 (1), Government of 
India Act, the learned Subordinate Judge found 
that under the latter section tho sanction of tho 
Governor of tho Madras Province was a condition 
precedent for tho maintainability of the suit ; but 
S. 53, Madras District Police Act, did not apply to k 
the facts of the present case. As for tho liability 
of tho Provinco of Madras, ho held that although 
S. 179,sub-cl. (1), Government of India Act, was not 
a bar, the plaintiffs had no cause of action against 
it os defendants 2 to 5 were not acting as agents of 
tho Government and tho principles of implied 
authority to act on behalf of the latter or of tho 
liability of a master for tho wrongful acts done by 
his servant in the course of tho latter's employment 
were not applicable. As to tho question of limita¬ 
tion ho held that in so far as the act of defendant 2 
was in pursuance of 8. 54, Criminal P. C. t the suit 
was barred by limitation against him but not 
against the other defendants. The issues in regard 
to tho validity of the notice under 8. 80, Civil 
P. C., and relating to misjoinder of defendants 
were not seriously pressed on behalf of tho defend¬ 
ants. As for tho quantum of damages tho learned 
Subordinate Judge was of opinion that if tho case 
were to be decreed in favour of the plaiutiila a aum 
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.0 °* 5000 would have been enough in the circum¬ 

stances of the case ; but having regard to the con¬ 
clusion in regard to the legal objections raised on 
behalf of the defendants, he was of the opinion that 
the suit was not maintainable. It was therefore 
dismissed. The plaintiffs appeal. 

From the facts that have been stated and the 
^pleadings of the parties that have been briefly sum¬ 
marised, it would be clear that there is no dispute 
in regard to the essential facts of this case. Whe¬ 
ther the ex-Malmraja of Nabha had actually left 
his house on 13th January 1937 and bad returned 
as mentioned in the telegram Ex. 6 or had not left 
his house on that day at all, it is unnecessary to 
decide although we aro inclined to accept the ex- 
Maharajah’s testimony and feel that the second 
telegram (Ex. 6) was sent by the head constable 
, (Station House Officer) after he had discovered that 
the first one (Ex. 4) was sent under a mistake. It 
seems that Sebastian (D. W. 9), a police constable in 
the intelligence department had received "infor¬ 
mation at 11 a. M. on 13th January 1937 that the 
ex-Maharajah of Nabha hnd Rani (plaintiff 1) 
would go with their family to Spencer Hotel 
Madras" and this information was communicated 
by him to Ghulam Dastagir (D. W. 8) head con¬ 
stable 988 on the same day. Either relying on the 
information that he had received during the day 
or as a result of the working of a heated imagina¬ 
tion, Sebastian seems to have jumped to the con¬ 
clusion that the ex-Maharajah had loftKodaikanal 
when he saw his cars pass by and asked D. W. 8 
to wire to the District Superintendent of Police 
Madura and to tho other officers mentioned in the 
latter's statement of the Ex-Maharajuh’sdeparture. 

C Even if the ex-Maharajah had left his house by car 
— a fact which we have already stated we are not 
prepared to believe — that should not havo been 
sufficient for either Sebastian (D. W. 9) or Ghulam 
Dastagir (D. W. 8) to wire to the authorities as the 
ox-Mabarajah had been accompanying his wife and 
daughter even before upto tho Municipal limits 
when they wished to visit Madras and this must 
have been known to them. 

As to the question whether Mr. Cameron (defen¬ 
dant 2 ) had asked tho Sub-Inspector (defendant 3) to 
detain any person other than the ex-Maharaja it 
is true that tho message which Mr. Cameron de¬ 
poses in his evidence as D. W. 5 to have sent was 
not reduced to writing. It is not therefore possible to 
say whether the message given by the witness in 
his deposition and reproduced in an earlier portion . 
d of this judgment was exactly what he lias now 
stated it to be. But as tho telegram, Ex. 4, refer¬ 
red to tho departure of tho ex-Maharajah. tho 
telegram, Lx. 5 which Mr. Cameron had given at 
or about the time when ho telephoned his orders to 
the Sub-Inspector also refers to tho "Nabha cx- 
Raja" to bo prevented from leaving Kodaikanal and 
tho telegram, Ex. 3, which he sent in reply to 
Ex. O reiterates that tho orders wero ' to detain 
Raja and not Maharani" thero cannot bo much 
room for doubt that ho must havo asked the ex- 
Maharajah alone to bo detained although it is pos- 
eiblo to conceive that tho word "party", if used by 
h»m, as both ho and tho Sub-Inspector deposo to 
its having been used on tho telephone, might havo 
led tho Sub-Inspector D. W. 1 (who had read upto 
fourth form onlj) to think that tho order of deten¬ 
tion applied to all thoso as well who wero or wero 
to bo with tho ex-Maharaja. The Sub-Inspector 
would not however admit this and states, as wo 
a ' c already noticed elsewhere, that his definite 


instructions were to detain plaintiff 1. Moreover * 
the District Superintendent of Police knew that it C 
was the ex-Maharajah alone who was debarred under 
Government orders from leaving the Municipal 
limits of Kodaikanal. In the absence of any other 
indication or suggestion as to the motive for plain¬ 
tiff l’s detention, we cannot but conclude that Mr. 
Cameron must havo ordered the ex-Maharajah alone 
to be detained. There is no doubt however that the 
Sub-Inspector (defendant 3) understood that the 
orders were in regard to plaintiff 1 and it was on 
that basis that he acted until the telegram, Ex. 3, 
was received by him. 

We will advert to the effect of this finding later 
but we cannot help deprecating at this stage that a 
responsible officer like the District Superintendent 
of Police should have depended solely on the tele¬ 
phonic message and should not have followed it up f 
by a confirmatory telegram or letter particularly * 
when he was dealing with the liberty of anex-Ruler 
of an important Indian State. Had Mr. Cameron 
taken the trouble to send a telegram to Kodaikanal 
Road Station confirming his orders and sent a letter 
with a constable in a cAr, the mistake of detaining 
the plaintiffs would not have been committed and 
this unfortunate litigation would have been avoided. 

Moreover, the use of the word 'detain' whioh was 
in all probability used by Mr. Cameron on tho tele¬ 
phone, was also unfortunate. It is used both in tho 
sense of keeping one in confinement as also for 
keeping him in waiting or hindering him. It cannot 
be denied that to a policeman, particularly when ho 
does not happen to be very well-educated, the word 
detain would ordinarily suggest the first meaning 
rather than tho second or tho third. Tho use of this 
word by Mr. Cameron to the Sub-Inspector and tho 
use of it by the latter when communicating the 
former’s orders to plaintiff l’s secretary could 
havo been and was probably taken to mean that 
plaintiff 1 was intended to be confined to the placo 
where she happened to be at the time, i. e., in tho 
car in the railway compound. And if the constables 
(defendants 4 and 5) wero posted near tho gate — 
and wo aro inolined to agreo with tho finding 
arrived at by tho lower Court in this respect that 
they were placed thero by the Sub-Inspector — tho 
conclusion would be irresistablo that plaintiff 1 
must have thought that sho was confined within 
tho railway fencing where her car was standing and 
would not be permitted to leave it if sho tried so to 
do. If that was tho impression created in her mind, 
wo can very well understand why plaintiff 1 did not 
ask any person if sho could go out of tho compound 
and why sho did not leave the car. That must have 
been her feeling from the subjective point of view ; 
but that would not be enough for us to hold that 
sho was actually confined or imprisoned and not 
merely restrained from proceeding by tho Triven- 
drurn Express. Had thero been proof on tho record 
that there was total restraint of plaintiff l*s move¬ 
ments or liberty during tho period that she was in 
her car by the use or threat of force or by confine¬ 
ment, she could bo said to have been imprisoned. 

Our attention was drawn in this respect by learned 
counsel for the appellants to the evidence of P-W 
P. W. 5 and P. W. 6. Thero is no doubt that m 
answer to a request by tho secretary (P. W. i>) to 
ask tho constables to open the gate on tho east so 
that they could go" the Sub-Inspector (D.. W. 1/ 
reported to havo said that "he could not allow them 
to go unless ho received instructions from the l is- 
trict Superintendent of Police." Rut if tins is taken 
along with what the witness (P. W. 4) 6tated in 


h 
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^ para. 11 of bis cross-examination which reads a3 
follows : 

"Through the upper class waiting room one can 
oome to the platform and go out through the third 
class waiting room. There was no obstruction from 
anybody to go like that but no car can go that way,” 
it would appear that there was no total restraint on 
tho plaintiffs' movements ; but what the witness 
was trying to convey was that by closing the gates, 
tho car oould not have been taken out of the station 
compound and as tho plaintiffs could not have left 
the Kodaikanal Road Railway Station without the 
car, they must bo taken to have been virtually con¬ 
fined. Similarly, P. W. 6, who is no other than the 
plaintiff's own secretary stated in hi3 examination- 
in-chief that the Sub-Inspector, D. W. 1 said that : 

"His orders were to detain the Maharani. 

Ho did not say she could be detained there and 
* would not bo allowed to go anywhere .... I did not 
ask the Sub-Inspector if there was any objection to 
the Maharani going back to Kodaikanal or to her 
going by car though not by train." 

Having regard to these statements, we cannot 
attach any importance to tho statement of P. W. 5 
that plaintiff 1 was not allowed to go and was told 
that she “should stay there." Learned counsel for 
the plaintiffs laid considerable stress on tho advice 
sought by the Sub-Inspector in his telegram (Ex.O) 

• after he had succeeded in preventing plaintiff 1 from 
boarding tho train. We are in agreement with Mr. 
Bhashyam that tho explanation given by the Sub- 
Inspector in bis deposition that by those words ho 
wanted to know what Mr. Cameron wanted the wit¬ 
ness to do in regard to his own movements, i. e., 
whether ho might return to Madura is wholly un- 
t convincing and that the Sub-Inspector was appa¬ 
rently enquiring as to how he should act os plaintiff 
1 had been detained from going by the Trivendrum 
Express and was then at the Kodaikanal Road 
Station. But this does not show that plaintiff 1 
was there because she was confined to the Kodaika- 
nal Road Station, but because she happened to be 
left behind after the train had left the station 
without her. We are however prepared to admit 
that by placing the policemen at the gates and by 
dosing the same (although not locking) it would be 
a legitimate inference to draw that the plaintiffs' 
car was stopped by defendants 3 to 5 and would not 
hftvo been allowed to be taken out. This does not 
however mean that the plaintiffs were confined and 
would have been prevented from proceeding in any 
direction other than possibly to Dindigul or Tricbi- 
d nopoly if they had attempted to do so. 

. lhe analogy of the decisions in 27 Bom. L. R. 
14191 and A. I. R. 1927 Mad. 5062 and of 1938-2 
M. L. J. 583.3 it was contended by Mr. Bhashyam 
that if plaintiff 1 was not allowed to go in her car 
in which she had a right to proceed and it was im¬ 
possible for her to go anywhere without her car. 
the persons who prevented her from using the car 
should be held to havo confined or imprisoned her 
wrongfully. It was argued by tho learned Govern¬ 
ment Pleader, on the other band, that oven if the 
defendants are found to havo prevented tho car from 
being taken out of tho railway compound by or at 
plaintiff l’s instance, they could not be said to have 

1. (’26) 13 A. I. R. 1926 Bom. 118 : 91 I. C. 811 : 

27 Cr. L. J. 139 : 27 Bom. L. It. 1419, Emperor 

v. Labanu Manaji. 

2. (’27) 14 A.I.R. 1927 Mad. 506 : 100 I. C. 514 ; 

28 Cr. L. J. 320, In ro Peria Ponnusami Goundan. 

o 2 M.L.J. 583, In re Muhammad Usuf 

Sahib. 
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confined or imprisoned plaintiff 1. He cited 15 Bom. „ 
L. R. 103,* 11 Cr. L. J. 192» and 60 C. L. J. 472,3 
in support of his contention. It is admitted in tbi'a 
case that plaintiff 1 may be, in so far as she was 
prevented from boarding the Trivandrum Express, 
taken to have been wrongfully restrained by the 
Sub-Inspector. But the contention that a person 
would be said to have been confined merely because 
he is not allowed to proceed either in his car or 
conveyance even if no restriction is placed on his 
person does not seem to us correct. The offences' 
of wrongful restraint or wrongful confinement are^ 
offences affecting human body and cannot be said to| 
have been committed if a person is not restrained! 
or confined himself but the liberty of going in the 
conveyance in which he wishes to go or taking the 
article which he wishes to carry and without which 
he is not willing to proceed is denied to him. If the 
decisions cited by Mr. Bhashyam lay down any / 
different rule we would bo, with great deference 
unable to concur with them. 

We are not for the above reasons, satisfied both 
on facts and as to law that the plaintiffs were or 
can be said to have been actually confined either 
in tho railway compound or even within the limits 
of Kodaikanal Road Station. Had plaintiff 1 or her 
secretary made a request to the Sub-Inspector or to 
the constables for the former to go out of the rail-' 
way compound and had any obstruction been creat¬ 
ed, it would have been a different matter. The onus 
of proving confinement lay on the plaintiffs and in 
the absenco of satisfactory evidence on this point, it 
is not possible for us to agree with tho lower Court 
—although it has to be admitted, as we bavealready 
observed, that the conduct of defendant 3 was un¬ 
doubtedly dubious and the use of the word deten- q 
tion makes tho statement of the defence witnesses 
on this point doubtful. 

In view of our finding that Mr. Cameron had 
ordered the ex-Maharaja to be detained, the ques¬ 
tion of his bona fides for ordering plaintiff 1 to be 
prevented from boarding the Trivendrum Express 
does not arise for consideration. We are equally 
cleur in our minds that the Bub-Inspector was not 
actuated by any bad or malicious motives either. He 
was under an honest impression, although a mis¬ 
taken one, that he was ordered to prevent plaintiff 1 
from going by the Trivendrum Express. At one stage 
of the case, Mr. Bhashyam advanced the contention 
that the Sub-Inspector’s conduct was at all events 
extremely negligent und that he should not be held 
to have acted in good faith if we were not satisfied 
that he had proceeded in the matter with duo care 
and caution. But when it was pointed out to him! 1 
that the definition of tho words “good faith” in the 
General Clauses Act is materially different from 
that given in tho Penal Code and that it would not 
be correct in this case to use them in the limited 
sense in which they were used in the Penal Code, 
tho contention was not pressed. The action of the 
Sub-Inspector could not be, even if negligent to some 
extent, held to be malicious or even mala fide. We 
must, therefore, hold that in preventing plaintiff 1 
from proceeding by the Trivendrum Express he was 
acting bona fide though erroneously. Having come 
to these findings of fact, wo are now free to discuss 

4. (’13) 15 Bom.L.R. 103: 19 I.C. llT: 14Cr.L..J. 

177, Emperor v. Ramalala. 

5. (’10) 4 I.C. 1157: 11 Cr.L.J. 192: 5 M.L.T. 207, 

In ro Venkataramiah. 

6. (’35) 22 A.I.R. 1935 Cal. 252 : 155 I C. 444 : 36 
Cr. L. .1. 740 : 39 C. W. N. 143 : 60 C. L. J. 472, 
Durgapuda Cbaterjee v. Nilmnni Ghosh. 
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a the various questions of law which have been raised 
on behalf of the various defendants. The first con¬ 
tention advanced by the learned Government Pleader 
was that inasmuch as the plaintiffs were expressly 
suing the defendants for acts which were admitted 
by them to have been done in their official capacity, 
the suit would not be maintainable without the 
consent of the Governor under S. 270 (1), Govern¬ 
ment of India Act. It runs as follows : 

“No proceedings civil or criminal shall be insti¬ 
tuted against any person in respect of any act done 
or purporting to be done in the execution of his 
duty as a servant of the Crown in India or Burma 
before the relevant date, except with the consent, in 
the case of a person who was employed in connexion 
with the affairs of the Government of India or the 
affairs of Burma, of the Governor-General in his 
, discretion, and in the case of a person employed in 
connexion with the affairs of a province, of the 
Governor of that province in his discretion.** 

Inasmuch as the act of wrongful confinement or 
of wrongful restraint which was committed in Janu¬ 
ary 1937, i. e., some months before “the relevant 
date” by persons employed in connexion with the 
affairs of a province, it would fall within the ambit 
of the section if it was done or purported to be done 
by them in the execution of their duty as a servant 
of the Crown in India. As tbe question of the appli¬ 
cability of S.270(l)depends primarily on the naturo 
of the allegations made against the public servants 
in the plaint for which, see 1939 F. C. It. 159 7 at 
pp. 179 and 184, we will have to examine the alle¬ 
gations contained in para. 7 of the plaint which 
we have reproduced earlier in this judgment. The 
plaintiffs* complaint is that the “acts of dofen- 
c dants 2 to 5 were purported to be done by them in 
their official capacity** or in other words, in the 
execution of their duty as servants of the Crown. 
Since this suit was not instituted with the consent 
of the Governor, S. 270 (1) clearly constitutes a 
bar so far as defendants 2 to 5 are concerned. Mr. 
Bhashyam however contended that S. 270 (I) would 
have no application unless the acts were done or 
purported to bo done by these defendants in tho 
execution of their duty. He contended in the first 
instance that as it was not possible for Mr. Cameron 
to order any subordinate of his to apprehend or to 
detain any person by telephone, he could not bo 
stated to have done anything in discharge of his 
duty. Secondly, it was contended that as, in the 
absence of any allegation or information that the 
plaintiffs had committed any offence, it was not 
^ possible for the Sub-Inspector of Police to have res¬ 
trained or confined them, he could not be equally 
said to havo done anything in the execution of his 
duty. Tho same argument was advanced with refer¬ 
ence to tho othor two constables who are defendants 
in tho case. Reference was made in this connexion 
by Mr. Bhashyam to S. 54, Criminal P. C., under 
which it is possiblo for a police officer to arrest a 
person without a warrant. 

There is no warrant for tho proposition that a 
police officer cannot order the arrest of a person by 
means of a telephonic message. The word “requisi¬ 
tion” in S. 54 (1) (ix) is quite general and clearly 
‘covers a message communicated by telephono, al¬ 
though it will be necessary for him when ho is 
asking another police officer to do what he could 
have done himself to disclose not only tho identity 
of the person whom ho wishes to be arrested but 

7. (’89) 26 A.I.lt. 1939 F.C. 43 : 181 I. C. 317 : 40 
Cr L. J. 468 : I.L.R. (1939) Kar. F. C. 132 : 1939 
I'-C.R. 159, Horirarn Singh v. Emj>eror. 


also the offence or the reason for which the arrest « 
is to be made. This has to be done for the reason 
stated in the last clause of S. 54 (1). This informa¬ 
tion will enable a person who is called upon to arrest 
to know that the person required to be arrested by 
him could have been lawfully arrested without a 
warrant by the officer who had issued the requisi¬ 
tion. The proposed action being thus within the 
competence of one who may be described, although 
not quite accurately, as a principal, the person re¬ 
quisitioned would be doing nothing wrong if he 
complied with his so-called principal’s orders and 
carried them out as his agent. Our attention was 
drawn to a decision by a single Judge of the Ran¬ 
goon High Court in 13 Rang. 754,0 where it was 
held that the provisions of S. 54, Criminal P. C., 
were limited by S. 56 of the Code and that although 
it is possible for a police officer to arrest on his owd 
initiative or when acting independently any person * 
concerned in a cognizable offence without a warrant, 
yet where a subordinate polico officer was not acting 
independently but was merely deputed by a superior 
officer to arrest a person concerned in a cognizable 
offence, the order specifying the person toboarrested 
and the offence or other cause for which the arrest 
was to be made must be in writing and the Subor¬ 
dinate police officer must notify to the person to be 
arrested tbe substance of the order and if so re¬ 
quired by such person, show him the order. 

Inasmuch as the polico officer in that case wag 
making an investigation under Ch. 14 of a ea'e 
under S. 380, Penal Code, which is a cognizable 
offence, tho decision was, if we may say so with 
respect, fully justified. But if tho learned Judge 
wished to lay down generally that the provisions of 
S. 54 were to be limited by those of S. 56, Criminal S 
P. C., and in all cases it is incumbent upon a 
superior officer of tbe police, even when he is above 
the rank of an officer who is in charge of a polico 
station or when he is not making an investigation 
under Ch. 14, Criminal P. C., to comply with the 
formalities mentioned in S. 56 of the Code, we, 
must with deference express our dissent. Section 54t 
applies to all polico officers whether superior orf 
subordinate. Section 56 only applies to such police 
officers as aro in charge of a polico station or ns are 
making investigations under Ch. 14.'Tho officer in' 
charge of a police station is defined in S. 4 (p), 
Criminal P. C. Let us suppose that an Inspector 
General of Police orders hi6 Deputy Inspector Gen¬ 
eral of Police or a District Superintendent of Police 
(all of whom are superior polico officers and who 
would not ordinarily be in charge of a police station 
or makiDg an investigation themselves under Ch. 14) 
to arrest a person, would it be essential for tbe 
Inspector General of Police to comply with the 
requirements of S. 56, Criminal P. C. ? In our 
opinion, it would not bo so necessary. Nor would it 
bo necessary for a subordinate police officer, say an 
Inspector of Police to do so if bo gives an order for 
a person’s arrest to another polico officer as long as 
tbo person giving the order is not tbe officer in 
charge of a police station and is not making an 
investigation under Ch. 14, Criminal P. C. In other 
words, S. 56 of the Code only applies to cases of 
police officers who are either in charge of a police 
station or who are making investigation under 
Ch. 14. If in their capacities as such officers, they 
depute their subordinates to arrest without a war¬ 
rant (otherwise than in their presence) they have to 

8 . (’36) 23 A.I.R. 1936 Rang. 119 : 161 I. C. 459 : 

37 Cr. L. J. 462 : 13 Rang. 754. Mohamcd Ismail 
v. Emperor. 
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give that order in writing. But it they are not 
acting in that capacity, n compliance of the general 
provisions contained in S. 54 (1) (ix) would be 
enough. 

Had the ex-Maharaja of Nabba left the Kodai- 
k&n&l Municipal limits and arrived at Kodaikanal 
Road Station against the orders of the Government 
of India, he would have been guilty of an offence 
defined in 8. 225 (B), Penal Code, and liable to 
arrest by Mr. Cameron without a warrant, the 
offence being of a cognizable nature. The Sub-Ins¬ 
pector also knew that the ex-Maharaja could not 
leave the Kodaikanal Municipal limits and he could 
have also done the same. If Mr. Cameron could have 


arrested the ex-Maharaja himself under S. 51 (1) (i), 
it is clear that he could have made a requisition to 
the Sub-Inspector either in writing or verbally or 
even by telephone to arrest the ex-Maharaja at 
Kodaikanal Road Station under sub clause 9 of the 


same section. In making a requisition to arrest the 
ex-Maharaja at Kodaikanal Road, both the person 
to be arrested and the cause for which the arrest 
was to be made must bo taken to have been specified 
and it would have appeared to the Sub-Inspector 
therefrom that the ex-Maharaja could have been on 
leaving the Municipal limits of Kodaikanal arrested 
without a warrant by Mr. Cameron. It would follow 
therefore that in asking the Sub-Inspector to detain 
the ex-Maharaja, Mr. Cameron was not only doing 
what he was fully entitled to do but was executing a 
duty that he was bound to discharge in view of the 
orders of the Government of India conveyed to the 
Inspector General of Police in Ex. 7-D and by the 
latter to the District Superintendent of Police in 
Ex. 7. 

: As regards the Sub-Inspector and the two cons¬ 

tables Mr. Bhashyam contended that the act done 
or purported to be done by them must have been in 
the execution of a duty and in so far as they could 
not be said to have been under any duty or entitled 
to arrest plaintiff 1 under section 54, Criminal 
P. C., they clearly exceeded their powers and could 
not be brought within the ambit of S. 270 (1), 
Government of India Act. In other words, his con¬ 
tention i9 that in order to attract S. 270 (1), the 
power and duty to arrest must be clearly found to 
be existing under S. 54, Criminal P. C., and it 
should not be merely a purported duty or a duty 
that a person wrongly thought ho was bound to dis¬ 
charge. Wo agree with the learned counsel’s con¬ 
tention that the word "duty*' as used in the section 
of the Constitution Act refers to the actual duty and 
not what a person merely thinks to bo his duty. We 

€ also agree that S. 54, Criminal P. C., cannot help 
these defendants. None of its provisions can be held 
to empower them to restrain or confine plaintiff 1. 
rbere was no requisition by Mr. Cameron to arrest 
plaintiff 1, and even if the request to arrest the ex- 
Maharaja may betaken to have been wrongly un- 
demood as a request to arrest her. there was no 
disclosure of the offence or oilier cause for which 
she could have been arrested. 

In the absence of any disclosure of an offence or 
any other cause, it is contended on behalf of the 
appellants that it was not possible for the Sub- 
Inspector to detain or arrest plaintiff 1 under the 
provisions of S.54, Criminal P.C. If S. 51 were the 


only section under which it would have been pos¬ 
sible for the Sub-Inspector to act, there would have 
been undoubtedly a great deal of force in the learned 
counsels' contention. But under S. 21, Police Act.it 
is the duty of every subordinate Polico Officer as 
(defendant 3 was, to obey the orders of the senior 
Police Officer as Mr. Cameron, the District Superin. 


tendent of Police, happened to be at the time. If 
therefore Mr. Cameron ordered the Sub-Inspector 
to arrest or detain the ex-Maharaja, the Sub-Ins- 
pector was bound to comply with that order. If in 
pursuance of such an order, the Sub-Inspector hod 
arrested or detained the ex-Maharaja, he would 
have been acting in execution of his duty. But if by 
a mistake in reading or bearing the order, the Sub- 
Inspector detained some one else a3 it happened in 
the present case, he could not be said to have been 
acting in execution of his duty in carrying out the 
orders of his superior officer, but nonetheless ho 
can be said to be purporting to carry out an order 
which ho understood to have been passed by Mr. 
Cameron and which it was his duty to execute. It 
was in the end urged that under S. 21, District 
Police Act, a police officer is bound to execute 
merely lawful orders and the order to arrest or de¬ 
tain plaintiff 1 could not be regarded to bo lawful. 
It was also contended that this section only dealt 
with disciplinary jurisdiction of the Police Officers 
and had no application when they weredealing with 
the public generally. This section provides that it 
shall bo the duty of every police officer “to obey and 
execute all orders and warrants lawfully issued to 
him.” 

It may be argued, and not without some force, 
that it would not be open to a subordinate police 
officer to question the legality of the orders of his 
superiors and that if an order or warrant was law¬ 
fully issued to him, it would be his duty to obey 
and execute the same. In other words, the argu¬ 
ment is that the word “lawfully" does not qualify 
the words “orders or warrants" and merely refers 
to the method of their issue. Prirna facie, this seems 
to be correct; but even if it is not so and the word 
lawfully is found to qualify the words “orders or 
warrants", there is no difficulty in overruling this 
contention. The order to arrest or detain the ex- 
Maharaja issued by Mr. Cameron was, as has been 
already held, a perfectly lawful order. It does not| 
become unlawful merely because it was misunder¬ 
stood by the person who wa9 to execute the same. 
The only difference would be, as pointed out before, 
that the Sub-Inspector instead of acting in execution 
of his duty could only be said to have purported to 
act in execution of his duty. But either of thorn is, 
covered by S. 270 (1), Constitution Act, and cannot 
legally give rise to a cause of action except with the 
consent of the Governor. There i9 also no force in 
the contention that S. 21 is applicable betweeni 
police officers inter se and has no application when: 
they are dealing with private individuals. The 
orders which they as policeofficersare togive and the 
warrants which they are to issue will relate largely 
if not solely to private individuals or to individuals 
even if they happen to be police officials in their 
private capacity. The Police Act does not deal with 
administrative matters of the police as a depart- 
ment but with matters and duties which they in 
their official capacity are called upon to undertake 
and discharge. 

It is not easy to understand why the lower Court' 
considered that defendant 3's action was not pro- 
tccted by law. He was purporting, to perform a duty 
which be was bound to discharge. It follows there¬ 
fore that the plaintiffs must be, both according to 
their allegation in tho plaint and on the merits 
irrespective of any such allegation, held not to bo 
entitled under S. 270 (1), Government of India Act, 
to institute this suit against defendants2 to 5 with¬ 
out the consent of the Governor. We have already 
held that the actions of defendants 2 and 3 were 
bona fide. The police constables (defendants 4 and 5)* 
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0 ^ ere similarly bound to obey the orders lawfully 
issued by the Sub Inspector and there can be no 
manner of doubt that what they were ordered to do 
and what they did in pursuance of such orders as 
were given to them was done by them in the exe¬ 
cution of their duties as servants of the Crown in 
India and was done by them in good faith. Under 
S. 270 (2), Constitution Act, all civil and criminal 
proceedings against such persons have to be dismis- 
sed unless the Court is satisfied that the acts com¬ 
plained of were not done in good faith. In other 
words, the onus of proving want of good faith in the 
ca^e of such persons and such acts as are referred to 
jin this sub-clause is placed upon the plaintiff or the 
complainant as the case may be. There is no proof 
on the record that any of the four defendants (2 
to 5) did not act in good faith. Indeed we have 
found that all of them acted in good faith. For that 
o reason also, the case against these defendants must 
fail. 

The incident which led to the institution of this 
suit occurred as staged before on 13th January 1937. 
The plaint was presented on behalf of the plaintiffs 
on 17th June 1937 after a notice of two months had 
been given on behalf of the plaintiffs os required by 
S. 80, Civil I\ C. The period of such notice has to 
be excluded in computing the period of limitation 
under S. 15, sub-cl. (2), Limitation Act. The civil 
Courts in Madura were closed on account of 
summer recess and reopened on 14th June 1937. If 
the period of limitation for a suit of this nature 
were found to be three months under Art. 2, Limi¬ 
tation Act, as it has been contended on behalf of the 
defendants to be, the suit would he barred by time, 
the last date of its institution in that case being 
c 14th Juno 1937. Learned counsel for the plaintiffs 
however relies on Arts. 19, 30 and 120andcontends 
that Art. 2, Limitation Act, would not be, in any 
case, applicable to the facts of the case. It is urged 
by him in tbo alternative that even if Art. 2, Limi¬ 
tation Act, is found to ho applicable, the period of 
limitation under S. 24, Limitation Act, should be 
computed from the time when the injury (i c., the 
illness in Madras) to the plaintiff resulted in con¬ 
sequence of the happenings of 13th January. 

Article 19, Limitation Act, would have been un¬ 
doubtedly more appropriate if we had been of opi¬ 
nion that plaintiff 1 was wrongfully confined or 
falsely imprisoned. In view of our finding bowover 
that 6be had been only wrongfully restrained, 
Art. 19, Limitation Act, would have no applica¬ 
tion. Article 36 makes a general provision for suits 
founded on torts. Provisions for particular cases are 
d to be found in Arts. 19 to 27 and 37 to 49. If acaso 
falls under any of the special articles, Art. 36 will 
have no application. It clearly provides that it 
would have no application if the limitation for acts 
complained of had been specially provided for. It 
cannot apply if the malfeasance, misfeasance or 
non-feasance referred to therein were committed or 
purported to be committed in pursuance of any en¬ 
actment in force in British India. Much less can 
Art. 120 which is a residuary article have any ap¬ 
plication. It can only bo invoked as a Inst resort 
ft nd in case no other article is found to bo appli- 
r ablo. If tbo suit happens to bo for compensation 
for doing an act alleged to have been dono in pur¬ 
suance of any enactment in force for the time being 
in British India, as this happens to be, Art. 2 will 
have to be applied in preference to either Art. 36 or 
any other article reform! to above and this is l>e- 
causo it has been proved now that the various de¬ 
fendants acted on 13th January 1937 or purported 
to uct in pursuance of some enactment. It is true 


that the use of the word '‘alleged'* by the Legis¬ 
lature in this article is not happy. It cannot be 
taken to mean that a mere allegation by a party 
invoking its assistance or pleading that he had 
acted or omitted to act in pursuance of an enact¬ 
ment would attract its provisions. But when the 
act is found to have been done or purported to have 
been done in pursuance of an enactment, as the 
acts of defendants 2 to 5 have been found to be,! 
this article must be held to apply. 

Belying on the word “alleged” in this article, 
learned counsel for the appellants argued that 
before it could be found to govern the present suit, 
the allegation by the defendants that they were 
acting in pursuance of an enactment must have 
been made by them when they were acting. This 
is obviously incorrect. First of all, a contention 
like this assumes that every person who is acting in 
pursuance of an enactment must not only know at • 
the time when be is acting, the correct title and J 
provision of the Act under which he was authorised 
to act (as if it happeus to be wrong, it may be 
argued that the correct enactment was not alleged 
by the person doing the act) but also the provisions 
of the Limitation Act (which is after all an ad¬ 
jectival law) which mako it essential for him to 
mention his authority for the act done by him. 
Secondly, this article applies both to the doing of 
an act or omitting to do an act; it might be physi¬ 
cally possible for a person to speak and to refer to 
the enactment at the time when he is acting in 
pursuance of the enactment but wbat about the 
omission to act ? If a man does not act and is not 
even present for the simple reason that he did not 
wish to act, is he even then required to speak and 
name tbo provision of law under which he thinks 
ho is not required to act or on account of which he & 
omitted to act ? The enactment under which he 
acted or omitted to act can surely bo referred to by 
him or on his behalf when ho is called upon to ex¬ 
plain his conduct later. As we have found that the 
defendants wero acting under the provisions of 
S. 54, Criminal P. C., and S. 21, Police Act, both, 
of which were and are in force, the suit must be! 
held to bo governed by Art. 2, Limitation Act. 

The contention advanced on behalf of the plain- 
tiffs that col. 3 of tho article should bo governed by 
S. 24 of the Act and limitation should not bo held 
to start under Art. 2 from the time when tho acts 
took place but from tho time when the injury to 
tho plaintiff (i. o., tho illness in consequence of her 
detention) occurred in Madras a few days later has 
also no force in our opinion. If the act complained; 
of had not given rise to a cause of action until h 
some special damage had resulted therefrom, S. 24, 
Limitation Act, might have been of help to the 
plaintiffs. In so far as their learned counsel vehe¬ 
mently contended and we aro not inclinod, as at t 
present advised to disagree with him that the 
wrongful restraint complained of and found to have 
been committed would he a tort and actionable per 
so, it could have given rise to a cause of action im¬ 
mediately. Section 24 of the Art cannot thus help 
tho plaintiffs and the period of limitation cannot 
l>e computed from the time when the injury is al¬ 
leged by tbo plaintiffs to have resulted to them. It 
was moreover contended by the learned Govern, 
ment Pleader that S. f>8. District Police Act, was 
also a bar. Tho relevant provisions of that section 
read us follows: 

“All actions and prosecutions against any person, 
which may bo lawfully brought for anything doru 
or intended to be done, either under the provision® 
of this Act or under the provisions of any other law 
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a l or the time be'mg in force, conferring powera on 
the police shall be commenced within three months 
after the act complained of shall have been com¬ 
mitted und not otherwise.” 

The learned Subordinate Judge overruled this 
contention as he held that : 

“The act could not be said to be one done or in¬ 
tended to be done under the provisions of the Police 
Act or tho Criminal Procedure Code, though defen¬ 
dant 3 honestly believed that in doing that act he 
was carrying out the orders of the District Superin¬ 
tendent of Police and though that was an act done 
by him in execution of his duty as a servant of the 
Crown in India.” 

No reason has been-given by him why S. 54, 
Criminal P. C., or S. 21, Police Act, to which re¬ 
ference was made by him in the preceding sentence 
had no application to the defendants. We have in 
k an earlier part of this judgment discussed the ques¬ 
tion and taken pains to show that the acts of these 
ofheers were covered by the provisions of tho Cri¬ 
minal Procedure Code and those of the Police Act. 
The very fact that the Sub-Inspector was carrying 
out or purported to carry out the order of tho Dis¬ 
trict Superintendent of Police would bring him 
within the protection afforded by the Government 
of India Act read with the provisions contained in 
tho Polico Act. We must therefore hold that the 
finding of the learned Subordinate Judge in para. 29 
of his judgment is erroneous and S'. 53, Police Act, 
applies to the case so tar a9 defendants 2 to 5 are 
concerned and the suit is therefore barred by limi¬ 
tation against them on this ground as well. The 
last question to decide is whether the Province of 
Madras could be held liable for the acts of the other 
c defendants. Relying on the cases such as those in 
(1862) 1 H. A C. 520=158 E.R. 993;9 (1927) 1 K.B. 
2361° and (1872) 7 C. P. 415H it was contended by 
learned counsel for the appellants that the Govern¬ 
ment would he, like any other master, responsible 
for the acts of its servants when they are done by 
them within the scope of their authority even if 
they happen to be against tbe express orders or 
instructions of the Government. In the present 
case, however, it was argued by Mr. Bbasbyum, 
that there was no question of the defendants’ and 
of at any rate Mr. Cameron's acting in contraven¬ 
tion of the Government’s orders. The duty of keep¬ 
ing the ex Maharaja within the Municipal limits of 
Kodaikanal was imposed on Mr. Cameron as the 
District Superintendent of Police and on defendant 3 
C'lther directly or through Mr. Cameron and anything 
done or purported to be done by both of them with¬ 
in the scope of their authority would, if it amounts 
to a civil wrong, make the Government liable, it 
was further argued that the Government would be 
responsible for the negligence of its servants com¬ 
mitted by them in complying with its express 
order*. 

Had we been dealing with a private individual or 
his servants who were shown to have committed a 
civil injury in tho course of their employment and 
for their master's benefit even if the act would havo 
been against his specific instructions, he, i. e.. the 
master would have been liable. But the question 

9. (1862) 1 H. A C. 526 : 32 Ji. J. Kx. 34 : 9 Jur 

(N.S.) 333 : 7 L. T. (N. 6.) 641: 11 W. R. 149 ; 

130 R.R. 641 : 158 E. R. 993, Limpus v. London 

General Omnibus Co. 

10. (1927) 1 K.B. 236 : 96 L.J.K.B. 152 : 136 L.T. 

271, Poland v. John Parr A Sons. 

11* (1872) 7 C. P. 415, Bayley v. Manchester 

Sheffield and Lincolnshire Railway Co. 


now to decide is whether the Government could be e 
made liable when tbe acts were done or purported 
to bo done by certain police officers in discharge of 
their duties. The fact that the ex-Maharaja must 
be regarded to bu\e been taken into or kept in cus¬ 
tody under the orders of the Government of India is 
immaterial. He was interned by an order of the 
Government which was nothing but an act of State 
and which could not be questioned by the Municipal 
Courts of the country. Nor would his being in the 
custody of defendants 2 and 3, even if that he as¬ 
sumed to ho correct, make any dilTerence if they 
were under a statutory duty to keep him in custody . 
and entitled to arrest him if he in spite of being a 
detenu happened to transgress the Municipal limits 
of Kodaikanal. That they were both empowered and 
bound to arrest him admits of no doubt, in our 
opinion. Had the ex-Maharaja left the Municipal 
limits of Kodaikanal, he would have fallen within / 
the mischief of S. 225-B, Penal Code, and would 
have been liable to be arrested by any police officer 
without a warrant. This was not because of any 
special request made either by the Government of 
India or the Government of Madras but because in 
his capacity as a polico officer, it i6 his duty to 
arrest an offender without a wairant if he can in 
law do so and with a warrant when he has been 
ordered to do so by the authorities entitled to issue 
the same. The decision in (1864) 33 L.J.C.P. 19912 
is a clear authority for the proposition that a peti¬ 
tion of right could not have been on the facts of the 
present cose maintained Hgainstthe Queen although 
in that case a naval officer had, purporting to act 
in pursuance of a statutory authority, w rongly seized 
a ship in the supposed performance of a duty im¬ 
posed upon him by an Act of Parliament. It wii9 q 
held in that case that on these facts, the maxim 
“respondeat superior” would not apply and make 
the Crown liable. The question how far the Gov¬ 
ernment is liable for the acts of its servants when 
they are performed not in the carrying on of an 
ordinary business transaction which as successors of 
the East India Company they have at times to 
undertake, but in pursuance cf the exercise of Gov¬ 
ernmental or sovereign power has been tho subject 
of several decisions by the various High Courts in 
India. It was held by Sir Lawrence Jenkins C. J., 
of the Bombay High Court (as he then was) and 
another learned Judge in 28 Bom. 314^ that the 
Government was not liable on account of the act of 
a chief constable who lmd seized certain bundles of 
hay not in obedience to an order of tbe executive 
Government but in performance of statutory power 
vested in him by the Legislature. Tothe sameefiect h 
there are decisions of other Courts including our 
own where this question has been fully discussed; see 
9 Rang. 375,1 * 39 Mad. 781 ;1* 51 M.L.J. 4461° and 
59 Cal. 1289. 17 It will be supererogatory on our 

12 . (18G4) 33 L.J.C.P. 199: 16 C.B. (N.S.) 310 : 

10 Jur. (N.S.) 1029 : 10 L.T. 7G2 : 12 W.R. 833, 
Tobin v. Queen. 

13. (’04) 28 Bom. 314: 6 Bom. L.1L65.ShivuBajan 

Durgaprasftd v. Secy, of State. 

14. (’31) 18 A. I. R. 1931 Rang. 294 : 135 I.C. 74 : 

0 Rang. 375, Kadir Ziluni v. Secv. of State. 

15 . (’16) 3 A. I. R. 1916 Mud. 1157 : 31 I. C. 224 • 

39 Mad. 7sl : 29 M. L. J. 280, A. M. Ross v. 
Secv. of State. 

16 . (•26) 13 A.LR. 1926 Mad. 1084: 97 I.C. 847:51 
M. L. J. 446, Secy, of State v. Ganrapati Somayya. 

17 . (’32) 19 A. I. It. 1932 Cal. 831 : 140 I. C. 856 : 

59 Cal. 1289 : 55 C. L. J. 512 : 36 C. \V. N. 606, 
Secy, of State v. Srigobinda Chaudburi. 
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a part to tread the same ground once again. These 
authorities clearly establish that the Government 
could not be made liable if the act was done or pur¬ 
ported to be done by the defendants in discharge of 
their duty imposed upon them by statute. 

In determining the application of S. 270 (1), 
Government of India Act, to defendants 2 to 5, we 
ha\e already held that the acts done or purported 
to be done by these police officers were in execution 
of their duty. Mr. Cameron who telephoned to the 
Sub-Inspector for the ex-Maharaja to be detained at 
. the Kodaikanal Road Station was performing a sta¬ 
tutory function and did not act because he was ex¬ 
pressly authorised by the Government to detain the 
ex-Maharaja on that day. In the same way defen¬ 
dant 3 was bound to carry out the orders which 
were given or which he erroneously understood to 
b have been given by his superior officer. The orders 
passed by defendant 3 had to be obeyed by defen. 
dants 4 and 5. Had defendant 3 been found to have 
detained plaintiff 1 not bona fide but on account of 
malice, the situation would have been diflerent. 
Had these defendants been carrying out an order 
passed by the Government not in the exercise of its 
governmental functions but in carrying on the ordi¬ 
nary business transactions, the position might have 
been also different. But in this case these consider¬ 
ations are out of place. The contention advanced by 
Mr. Bhashyam that these police officers were acting 
as agents to keep the ex Maharaja in custody and 
not as police officers has absolutely no force. The 
direction of the Government of India contained in 
Ex. 7-C that they wanted a "watch to be maintained 
by the police at any railway station where the 
c detenu is likely to entrain and steps to he taken to 
ensure his rearrest in the event of his absconding" 
do not enable a police officer to do anything more 
than he was bound to do under the provisions of 
the Criminal Procedure Code, or under tho Police 
Act, irrespective of this direction having been given 
by the Government of India. The Government ex¬ 
pects all officers to discharge the duties imposed 
upon them by statute and in this case the Govern¬ 
ment were not asking or expecting anything else or 
in addition to be done. In fact, the Government in 
passing this order was trying to minimise the 
rigour with which tho movements of the ex- 
Maharaja could have been closely supervised. 
Paragraph 1 of this very letter indicates that tho 
Government did not favour tho employment of any 
special police guard and clearly stated that they did 
not wish a close supervision over tho ex-Maharaja 
<1 of Nabha. That is why tho special police stafl em¬ 
ployed apparently by tho Local Government was 
ordered by tho Government of India to be disband¬ 
ed. Wo might also stato in passing that if any act 
had been found to have been committed maliciously, 
it could not be held to have been dono on behalf of 
tho Government. Similarly, the detention of plain¬ 
tiff 1 being wholly wrongful and illegal and in ex¬ 
cess of the Sub-InGpector’s duty could not render 
the Government liable unless it was found to have 
been subsequently ratified or adopted by it. It was 
bo held by their Lordships of tho Judicial Commit¬ 
tee in 8 M.I.A. 500 1 ® where they observed at p. 554: 

Again, the acts of a Government officer bind 
the Government only when he is acting in tho dis¬ 
charge of a certain duty within tho limits of his 
authority, or, if he exceeds that authority, when 


18 ; (1859-Gl) 8 M.I.A. 500 : 2 W. It. G1 : 1 Suther 
4/0 : l Sar 820 (P. C.), Collector of Masulipat&m 
v. Lavuli Venkata Narainapnh. 
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the Government in fact, or in law, directly or by 
implication, ratifies the excess.” 

The position is therefore reduced to this that the 
Government could not be held liable either when 
an officer takes an action in pursuance of a statu¬ 
tory duty or when the act committed by him hap. 
pens to be in excess of his authority unless in the 
latter case the act is either done by the Govern-I 
ment's express orders or is subsequently ratified and 
adopted by it. Nor could any action be maintained 
against the Government for a tort committed by its 
servants if in passing the order in the performance 
of which the tort was committed the Government 
was discharging its governmental functions as a 
sovereign. In view of our conclusion as regards all 
the defendants it is unnecessary to go very minute¬ 
ly into the question of damages. Having regard to 
the status of the plaintiffs and to the inconvenience 
to which they were put, the lower Court would / 
have been inclined to pass a decree for a sum of 
Rs.*5000 if it had held that any of the defendants 
could be made liable in this suit. We are, on the 
whole, satisfied that the view taken by the lower 
Court in regard to the quantum of damages was not 
in the circumstances, erroneous or unreasonable. 
For the above reasons, the appeal fails against all 
tho defendants and is dismissed. Having regard to 
the peculiar circumstances of the case, we consider 
that the lower Court’s order in directing the par¬ 
ties to bear their own costs was fully justified and 
we would follow the same course ourselves. The 
memorandum of cross-objections must therefore bo 
dismissed but without costs. 

A portion of tho argument in this case centred 
on the interpretation of the word "duty" used in 
S. 270, sub-cl. (l) t Government of India Act. It g 
was contended on behalf of the appellant that tho 
word "duty" could not include what was charac¬ 
terised by Mr. Bhashyam as "purported duty," i.e., 
a duty which an officer may erroneously consider 
that he was required to perform. The learned Gov¬ 
ernment Pleader however contended that the word 
"duty" used in the section would also include a 
duty that an officer might think he was entitled or 
liable to discharge. We accepted tho interpretation 
placed upon that word by Mr. Bhashyam but de¬ 
cided tho point (in connexion with which this inter¬ 
pretation was put) against him as wo held the acts 
dono by the defendants to bo in discharge of duty 
and not of what was described as a "purported" 
duty. Since this case involves a substantial question 
of law as to tho interpretation of tho Act within tho 
meaning of S. 205 a certificate will issuo to this 
effect. '* 

C.R.K./G.N. Appeal dismissed. 
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In re Venkata Subbayya — Accused. 

Criminal Revn. Case No. 2 of 1942 and Caso 
Referred No. 1 of 1942, Decided on 26th February 
1942, referred by Dist. Magistrate, Kurnool, in his 
letter D/- 29th December 1941. 

Penal Code (1860), S. 325 —Scope-Sentence 
— Mere line lor ollence under, is not legal. 

Tho wording of S. 325 makes it clear that there 
must he a sentence of imprisonment, whether ft fino 
is imposed or not. ~ 

Accused throw a stone at the face of complainant 
with a force sufficient to cut his upjx>r lip and 
knock out six teeth : 


In re VENKATA SUBBAYYA 
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fl Held that he must be presumed to have intended 
to cause such injury and that he should be con¬ 
victed under S. 325. (P 651 C 1] 

Held further a sentence of Rs. 25 fine was not 
legal and sufficient for the offence. [P 551 C 1] 

Penal Code — 

(*3G) Ratanlal, Page 807 Pt. 2 and Note "Punish¬ 
ment.” 

(*36) Gour, Page 1113 Pt. 2 and Page 1116, 
N. 3770. 

K. Vcnkataraghavachariar for Public Prosecu¬ 
tor —for the Crown. 

ORDER. — The prosecution case, which was 
accepted by the Joint Magistrate, is that three accused 
went to the house of P. W. 1 and attacked him. Ac- 
cused 2 struck him on the mouth with a stone, 
l knocking out six teeth and cutting his upper lip 
right through. Accused 1 struck P.W. 1 with a stick 
while accused 3 caught hold of his hair and punched 
him. On this evidence the Joint Magistrate con¬ 
victed accused 1 and 3 under S. 323, Penal Code, 
and accused 2 under S. 325, Penal Code. He sen¬ 
tenced accused 1 and 3 to a fine of Rs. 10 and ac¬ 
cused 2 to Rs. 25. The District Magistrate has 
referred the matter to this Court because the sen¬ 
tence imposed on accused 2 is not a legal one. I 
find no reason to think that the prosecution story 
is not true. If accused 2 threw a stone at the face 
of P. W. 1 with a force sufficient to cut his upper 
lip and knock out six teeth, he must be presumed to 
have intended to cause such injury. He was there¬ 
fore rightly convicted under S. 325, Penal Code. 
Section 325 requires that a person who is convicted 
of causing grievous hurt shall be punished with 
c imprisonmentof either description for a term which 
may extend to seven years and shall also be liable 
to fine. The wording of this section makes it clear 
that there must be a sentence of imprisonment, 
whether a fine is imposed or not. Even if S. 325 
were not so worded, it seems clear to me that the 
sentence of Rs. 25 was an insufficient punishment 
for an injury which deprived P. W. 1 of six teeth 
and permanently disfigured his face. The sentence 
imposed on accused 2 is therefore changed to one of 
rigorous imprisonment for two months and a fine of 
Ra. 25. The order of compensation will stand. 

C.R.K./K.S. Se>\tcnce enhanced . 
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Wadsworth and Patanjali Sastri JJ 

N. Narayana Bhat _ Appellant 

V. 

Hama and others — Respondents. 

Appeft 1 No. 309 of 1939, Decided on 7th Octobe 
1941, agamst decree of Rnb-Judgo. South Knnara 
in O. S. No. 67 of 1938, D/- 11th February 1939. 

(a) Madras Agriculturists Relief Act (4 o 
19381 S 8 (l) - -Outstanding- m e.„? “un 
paid —Interest unpaid as on 1st October 193 
is liable to be cancelled. 


Although a date be fixed for the payment of in¬ 
terest, interest must be deemed to have accrued duo 
from day to day according to tbo ordinary rule. 
The word “outstanding” used in S. 8 (1) has been 
used in its ordinary dictionary sense of “unpaid.” 
Hence the interest outstanding as on 1st October 
1937 is liable to be cancelled under S. 8 (1). 

[P 551 C 2] 


(b) Costs—Major portion of claim admitted— . 
Costs on uncontested scale should be granted 
on such claim and on contested scale on por¬ 
tion contested. 

When the defendants have admitted liability for 
the major portion of the decree and raised a contest 
only regarding a small item, costs on the uncontes¬ 
ted scale should be given so far as the admitted 
amount of the plaint claim and costs on the contes¬ 
ted scale should be allowed only to the extent to 
which the claim was actually contested : (’42) 29 
A. I. R. 1942 Mad. 507, Rel. on. [P 552 C 1] 

C. P. C. — 

(’40) Chitaley, S. 35, N. 26. 

(’41) Mulla, Pago 149 N. “Cost3 to be in the 
discretion of the Court.” 

K.Y. Adiga and N. Sa>ihar Bhat —lor Appellant, 

T. Krishna Rao — for Respondents. f 

WADSWORTH J. — This appeal raises two 
questions. One relates to the meaning of the phrase 
“all interest outstanding on 1st October 1937” 
occurring in S. 8(1) of Act 4 of 1938. The other 
question relates to the fixing of costs on the basis of 
confession of judgment when there was not a full 
confession of judgment. The suit arose out of a 
mortgage of 1930 executed by the father of defen¬ 
dants 1 to 4. Defendant 5 was a puisne mortgagee. 
The suit was filed on 14th November 1938, that ia, 
after Act 4 of 1938 came into force. The plaintiff 
claimed the principal amount due on the mortgage 
with interest at per cent, for the year ending 
March 1938 and for the subsequent broken period 
on the basis that the date on which the interest 
wa9 payable was 10th March in each year. The 
mortgagors admitted the suit debt and confined q 
themselves to disputing their liability for interest 
from 10th March 1937 upto 1st October 1937. As 
for the rest of the claim, the defendants pleaded 
that a decree for the principal amount of Rs. 5000 
with interest at 6J per cent, from 1st October 1937 
with proportionate costs on the admitted amount at 
the “confession of judgment rate" and future inter¬ 
est at G per cent, might be passed and claimed that 
the rest of the plaintiff’s suit should be dismissed 
with costs. Defendant 5, the puisne mortgagee, dis¬ 
puted the whole of the plaintiff's claim. Now on tho 
interest question it seems to us clear that, although 
a date was fixed for the payment of interest, inter¬ 
est must be deemed to have accrued duo from day 
to day according to the ordinary rule. The word, 
“outstanding” used in S. 8 (1) appears to have been 
used its ordinary dictionary sense of “unpaid." On 
1st October 1937 Interest from 10th March 1937 to h 
that date had certainly accrued due and though it 
was not payable until 10th March 1938 and was 
therefore not overdue, it certainly had accrued and 
was unpaid. It follows that this interest was out¬ 
standing as on 1st October 1937 and therefore liable 
to be cancelled under S. 8 (1) of Act 4 of 1938. The 
lower Court’s decision was right in this respect. 

As to costs, the lower Court has given the plain¬ 
tiff proportionate costs on the amount decreed allow¬ 
ing the pleader's feo only at l£ per cent, apparently 
under the first proviso to R. 31 of the Lcgnl Practi¬ 
tioners Fees Rules. This decision was clearly wrong 
so far as defendant 5 was concerned for he raised 
issues which had to be decided after taking evi¬ 
dence. As against defendant 5 therefore the plaintiff 
was entitled to proportionate costs on the contested 
scale. It is contended that as against the mortgagors 
(defendants 1 to 1) tho plaintiff was also entitled to 
costs on the contested scale because they bad raised 
an issue regarding the interest from 10th March 
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^ 1937 to 1st October 1937. We are of opinion that 
this contention should not succeed. In a recent cose 
Appeal No. 107 of 1938,1 this Bench had to deal 
with a similar matter when the defendants admit¬ 
ted liability for the major portion of the decree and 
raised a contest only regarding a small item. We 
approved of the decision of the lower Court which 
gave costs on the uncontested scale so far as the 
admitted amount of the plaint claim, was concerned 
and allowed costs on the contested scale only to the 
extent to which the claim was actually contested. 
We pointed out that it was open to the plaintiff 
under O. 12, R. 6, Civil P. C., to have askea im¬ 
mediately for a decree for the admitted amount on 
the strength of the written statement. The present 
cage is even clearer, for defendants 1 to 4 definitely 
submitted to a decree for the amount which has 
actually been awarded asking that costs should be 
b fixed on the uncontested scale and claiming a right 
only to contest the small claim for interest before 
1st October 1937 on which they succeeded. Strictly 
speaking therefore they should have been awarded 
their own costs to the extent to which they succee¬ 
ded and the lower Court was quite right in giving 
costs against them only on the uncontested scale for 
the amount for which they had confessed judgment. 
The appeal against defendants 1 to 4 is therefore 
dismissed with costs. As against defendant 5 the 
appeal is allowed with costs and the lower Court’s 
decree will be amended so as to give the plaintiff 
costs on the contested scale proportionate to the 
amount decreed as against defendant 5 only. 

C.R.K./R.K. Order accordingly. 

1. (’42) 29 A.I.R. 1942 Mad. 507 : (1942) 1 M.L.J. 
448, Rangaswami Ayyar v. Jainabee Bibi. 

A. I. R. (29) 1942 Madras 352 (1) 

IIorwill J. 

P. Varadarajulu Ghctty — Petitioner 

v. 

Janakirama Chctty — Respondent. 

Criminal Revn. No. 1055 of 1941 and Criminal 
Revn. Petn. No. 992 of 1941, Decided on 27th 
February 1942, to revise order of acquittal passed 
by Stationary Sub-Magistrate, Chingleput, D/- 15th 
October 1941. 

Criminal P. C. (1603), Ss. 253 (1), 259 — 
Charge framed — Order of acquittal for com¬ 
plainant's absence under S. 253 (1) is illegal — 
j Nor can order under S. 259 be passed. 

Where a Magistrate has framed a charge, ho can¬ 
not dismiss the case for default. The only section 
which deals with the procedure upon default of ap- 
pearanco of the complainant in warrant cases is 
S. 259, which authorizes the Magistrate in his dis¬ 
cretion to discharge the accused at any time before 
tho charge is framed if tho complainant fails to 
appear. The Magistrate cannot act under that sec¬ 
tion when the charge has already been framed. 
Theroforo an order of acquittal by a Magistrate 
purporting to bo under S. 258 (1) after tho charge 
has been framed for complainant's absence is illegal. 

[P 652 C 2] 

Cr. P. c. _ 

l’41) Chitaloy, S. 259, N. 9 IH. 2. 

(’ll) Mitra, Pago 939, N. 852. 

A. S. Jayaravui Iyer and C. K. Vcnliatanara- 
simharn — for Petitioner. 

d. S. Sixakmninathan for Public Prosecutor — 

for the Crown. 


A. I. R. 

ORDbR.— The day after the charge was framed 
the complainant was absent. The Magistrate there¬ 
upon passed an order purporting to be under S. 258 (1), 
Criminal P. C., acquitting the accused. Where aj 
Magistrate has framed a charge, he cannot dismiss 
the case for default. The only section which deals 
with the procedure upon default of appearance of 
the complainant in warrant cases is S. 259, which 
authorizes the Magistrate in his discretion to dis¬ 
charge the accused at any time before the charge is 
framed if the complainant fails to appear. .The 
Magistrate could not have acted under that section 
because the charge had already been framed; and 
there can be no discharge after the charge has been 
framed. The Magistrate, therefore, acted illegally.' 
His order of acquittal is, therefore, 6et aside and ho 
is ordered to continue the trial from tho point at 
which it was when he passed the order of acquittal. 

C.R.K./K.S. Order set aside . / 
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Horwill J. 

In re Thimmakka and another 
Petitioners . 

Criminal Revn. No. 354 of 1941 and Criminal 
Revn. Petn. No. 33G of 1941, Decided on 9th Octo¬ 
ber 1941, to revise judgment of Joint Magistrate, 
Penukonda, D/- 13th January 1941. 

(a) Madras Co-operative Societies Act (6 of 
1932), S. 52 — Shutting door on face of sales 
officer of society while trying to enter house to 
attach property is not olience under S. 52 but 
one under S. 186, Penal Code — Trial of such j 
offence by Second Class Magistrate held pro¬ 
per. 

Accused slammed the door in tho face of a sales 
officer of a co-oporativo society when bo tried to 
enter tho house to attach some property in tho per¬ 
formance of his duty : 

Held that tho offenco committed was not under 
S. 52 of tho Act but one under S. 18G, Penal Code. 
Even if it was an offence under S. 52 of tho Act, 
an offence under S. 186, Penal Code, was moro seri¬ 
ous and therefore the Second Class Magistrate was 
quite competent to try tho accused for that offenco 
oven though an offence under S. 52 of the Aot could 
1)0 tried only bv a First Class Magistrate. 

[P 553 C 1J 

(b) Penal Code (1860), S. 186 —Shutting door . 
in public servant’s face when he wants to enter * 
it is obstructing him. 

Shutting tho door in tho face of a public servant 
who wants to enter a house to attach some property 
in tho performance of his dutv is obstructing him : 

15 Mad. 221 and (*17) 4 A. I. it. 1917 Cal. 180, Ref. 

fP 553 C 1) 

Penal Code — 

( 36) Ratanlal, Pago 443 N. “Obstruction in tho 
discharge of public functions." 

(*36) Gour, Pago 629 Para. 1875. 

(c) Penal Code (1860), Ss. 21 and 186 —Sales 
Officer whose duty it is to take property in 
execution of decree is public servant. 

"Public servant" denotes a person whose duty it 
is to execute any judicial process and also any officer 
whoso duty it is to take property. I lieroforo, a Sales 
Officer of a Co-operative Society whose duty it is to 
take property in execution of the decrees of the 
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Society is a public servant and a person obstructing 
him is guilty under S. 186. [P 553 C 1] 

Penal Code — 

('36) Ratanlal, Page 50 N. “Clause 4"; Page 441 
N. “Public servant.” 

('30) Gour, Page 153 Para. 150. 

J . R. Gundappa Rao — for Petitioners. 

Public Prosecutor — for the Crown. 

ORDER.—Tbe petitioners were convicted under 
S. 186, Penal Code, by tbe Taluk Second Class 
Magistrate of Hindupur and sentenced to a fine of 
Its. 100 each. The convictions and sentences wore 
confirmed in appeal by the Joint Magistrate of 
Peuukonda. P. W. 1 is a sales officer of the Hindu¬ 
pur Credit Co-operative Societies and in execution 
of a decree went to a certain house in the village of 
Mothukapalli with the intention of entering it to 

6 seize some moveables in the house which is 6aid to 
belong to accused 2, against whom the decree was 
being executed. Accused 1, the wife of accused 2, 
just when P. W. 1 was about to enter the house, 
slammed the door in his face and prevented him 
from entering the house to do his duty. 

The first objection raised by the petitioners was 
that the ofience was really one under S. 52, Madras 
Co-operative Societies Act, which is triable only by 
a First Class Magistrate. The Hindupur Second 
Claes Magistrate ignored the ofleuce under S. 52, 
Co-operative Societies Act, and by trying the ac¬ 
cused under S. 186, Penal Code, clutched at juris- 
'diction and so acted improperly. In the first place, 
'it does not seem that an ofience was committed 
'under S. 52 of tbe Act; but even if there was, an 
joflence under S. 186, Penal Code, is more serious. 

^ The Magistrate was therefore quite competent to try 
the accused for that ofleuce. The second point 
raised was that the house which P. W. 1 sought to 
enter belonged not to the judgment-debtor but to 
his wife, accused 1, and that therefore P. W. 1 
would have committed trespass if he had entered 
into the house. The moveables therein, both the 
accused said, belonged to accused 1. That is a ques¬ 
tion of fact and it has been found against the ac¬ 
cused by the Courts below. It is next contended that 
shutting the door in P.W.l’s face was not obstruct¬ 
ing him. I can however think of no more effective 
method of obstructing P. \V. 1 in the performance 
of his duty of attaching the property inside the 
house than by shutting the door in his face. 15 Mad. 
22H and 20 C. W. N. 857* which havo been cited 
in support of this contention, do not support the 
petitioners in any way. The last question is whether 
d the sales officer was a ‘public servant*. “Public ser¬ 
vant’’ is defined in S. 21, Penal Code. “Public ser. 
vant denotes a person whoso duty it is to execute 
any judicial process and also any officer whoso duty 
it is to take property. It was undoubtedly a part of 
Itho duty of P. W. 1 to take property in execution of 
tbe decrees of tho society. He would therefore con¬ 
iform to the definition of a public servant. The peti- 
,jion fails on all grounds and is dismissed. 

C.R.K./K.S. Petition dismissed. 

1. (’92) 15 Mad. 221 : 2 M. lTjT 120: 1 \VciM33. 
Queen-Empress v. Somanna. 

2. (’17) 4 A. I. R. 1917 Cal. 180 : 37 I. C. 4G • 18 
Cr. L. J. 02 : 20 C. W. N. 857, Nisbi Kantapal v. 
Emperor. 
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SPECIAL BENCH C 

Leach C. J., Lakshmana Rao and 
Krisbnaswa.mi Ayyangar JJ. 

In re Sri K. Rajagopala Ayyangar 
Pleader, Trichinopoly. 

Referred Case No. 9 of 1942, Decided on 13th 
July 1942. 

Legal Practitioner — It is improper for 
pleader or advocate to advance money to his 
client at any time for purposes of action in which 
he is engaged—Since pleader had acted in good 
faith in linancing his client’s litigation no action 
held was called ior. 

In India a pleader, like the advocate combines 
the functions of the solicitor and the barrister in 
England. lie does the solicitor’s part of the work / 
and he pleads in Court. As he fulfils both roles he 
must bo subject to the disabilities of both. There 
would be nothing improper for a solicitor to advance 
monies to his client for purposes of litigation but it 
would he improper for a barrister briefed by a soli¬ 
citor to do so and the higher standard must be 
applied. Dy financing his client's litigation, the 
pleader acquires a personal interest in the litigation. 
This is surely not in keeping with the standard of 
conduct which his profession demands of him. It is 
therefore improper for a pleader or an advocate to 
lend money to his client at anytime for the purposes 
of an action in which he is engaged. [P 554 C 1] 

[Since pleader had acted in good faith in financ¬ 
ing his client's litigation no action held was called 
for J- [P 554 Cl] 

Advocate-General — for the Crown. 0 

V. V. Srinivasa Ayyangar and K. S. Desikan 

— for Respondent (Pleader), 

K. Aravamudha Ayyangar—tor Complainant. 

LEACH C. J. — Three charges of professional 
misconduct were framed against the respondent who 
is a pleader practising in the Trichinopoly District. 
The first two charges were to the effect that he 
financed litigation in which he had appeared in his 
professional capacity. The third charge was that he 
had filed a false fees certificate. It is obvious that 
there is no foundation for the third charge and no 
further reference- to it is necessary. The respondent 
filed a suit on behalf of a childless widow, ono 
Mahamu Animal, for a declaration of her title to 
certain properties and for partition. The petitioner 
in this case was tbe defendant, and there can be no 
doubt that in instituting these proceedings against 1 
tho respondent he has been actuated by malice. 
After the institution of the suit the respondent 
advanced to his client tho sum of Rs. 300 on a pro¬ 
missory note. Out of this money the client paid tu 
tho respondent Rs. 200 for tho expenses of the suit. 
More monies wero required nioo months later and 
tho respondent advanced a further sum of Rs. 432. 
There was then due to him on the promissory note 
Rs. 318 which with the fresh advance made a total 
indebtedness of Rs. 750. As security for tbisRs. 750 
the client executed in his favour a mortgage of her 
interest in some of tho properties in suit. The res¬ 
pondent made no attempt to hide what he was 
doing; in fact the deed of mortgage sets out the facts 
m full. We are satisfied that in making these ad- 
vances the respondent was actuated entirely by a 
desire to help his client who had no ono else to turn 
to for help. He was also satisfied with the righte¬ 
ousness of her case. He was justified in this view 
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a because the suit resulted in a decree in his client’s 
favour. 

The question which the Court is called upon to 
decide is whether in advancing the monies to his 
client for the purpose of the litigation the respon¬ 
dent was doing something which is improper. In 
this country a pleader, like the advocate combines 
the functions of the solicitor and the barrister in 
England. He does the solicitor’s part of the work 
and he pleads in Court. As be fulfils both roles he 
must bo subject to the disabilities of both. There 
would be nothing improper for a solicitor in the 
circumstances of this case to advance monies to his 
client, but it would be improper for a barrister 
briefed by a solicitor to do so and the higher standard 
must be applied. By helping bis client in this way 
the respondent had a personal interest in the litiga¬ 
tion; in fact an actual interest in the subject-matter 
^ of the suit. This is surely not in keeping with the 
standard of conduct which his profession demands 
of him. It would be manifestly improper for a 
practitioner fulfilling the two roles to advance money 
to a person for the purpose of the institution of a 
suit, and it is difficulttoseewhatdiflerencethorecan 
be when money is advanced for the purpose of con¬ 
tinuing the litigation. The only safe rule to lay down is 
that a pleader or an advocate should not lend money 
to his client at any time for the purposes of an 
action in which ho is engaged. As we have indicated 
we fully accept the statement that the respondent 
acted in good faith and in these circumstances wo 
do not consider that any action is called for. It 
will be sufficient in this case to draw attention to 
the rule which we have stated and leave the matter 
there. 

C C.R.K./G.N. Order accordingly. 
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FULL BENCH 

Leacii C. J., Krishnaswami 

AYYANGAR AND SOMAYYA JJ. 
Pothuru Sreeraviulu Chetli and another 

— Appellants 

v. 

Duvvuru Subbarayni Iteddi and others 

— Respondents. 

Second Appeals Nos. 57 and 58 of 1939, Decided 
on 4th March 1942, against decrees of Dist. Court, 
Nellore, in A. S. N 09 . 184 and 183 of 1937. 

• Hindu law—Joint family—Rights of person 
d acquiring member’s undivided share—A and his 
brother B members of joint Hindu family execut¬ 
ing pronote in favour of C for family necessity— 

C suing on pronote attaching family properties 
before judgment, and obtaining decree against 
A and B personally and their sons limited to 
their interest in family properties — A and B 
adjudicated insolvents on their own petition — 
Sons' interest alone sold in execution — Pro¬ 
ceeds distributed among decree-holder and other 
creditors who had obtained decrees binding on 
family and applied lor rateable distribution — 
Purchasers at execution sale suing for partition 
of sons* shares in family properties— Partition 
decree entitling purchasers to sons’ shares 
subject to payment ol other family debts — 
Condition imposed by decree held not sound in 
law—In unique circumstances of case, execution 
sale held conveyed good title to purchasers 
notwitbstanding that other lamily debts were 
left unsatisfied. 


SCBBARAMI REDDI (FB) A. I. R. 

Under the Mitakshara law a member of a joint 
family cannot claim to be given his share in a 
particular asset of the family. The coparceners are 
entitled to joint possession and there is community 
of interest. If a member of the family wishes to 
take his share there must be a partition of the 
whole estate. In the same way a person who has 
acquired the interest of a member of a joint family 
in the family properties must, when he wishes to 
enforce his rights, institute a suit for partition of 
all the assets, and the value of the share acquired, 
is, of course, only arrived at after making provision 
for the payment of the debts of the family. When 
the plaintiff has obtained a decree for partition and 
it appears that the value of the particular property 
does not exceed the net value of the member's 
share, the Court may direct that the particular pro¬ 
perty sball be allocated to the plaintiff, but in 
ordinary circumstances the Court will not go beyond / 
this. (P 555 C 2] 

A and his brother B who were members of a 
joint Hindu family executed a pronote in favour of 
C for family necessity. C sued upon the pronote 
impleading A and B and their sons and obtained 
attachment before judgment of the properties in 
suit. Eventually a decree was passed against A and 
B personally ami against their sons limited to their 
interest in the family properties. Subsequently, A 
and B were adjudicated insolvents on their own 
application. The decree holder's prayer to implead 
the Official Receiver in execution proceedings as 
representing A and B baviDg been disallowed the 
decree-holder was compelled to limit his execution 
application to the interest of the sons in the pro¬ 
perties attached. Thesons’ interests alone accordingly 
were sold and the proceeds distributed rateably g 
among the decree-bolder and other creditors who 
had obtained decrees against tho family and had 
applied for rateable distribution after the order for 
attachment was passed. Tho debts due to them 
were debts which were binding on tho family. Tho 
purchasers of the properties at the execution sales 
having obtained symbolical possession instituted 
suits for partition of tho sons' shares in the pro¬ 
perties. The trial Court granted to tho purchasers 
decrees for partition but at the same time held that 
they were only entitled to tako the shares of the 
sons in the properties in suit subject to the payment 
of other family debts : 

Held that the condition imposed by the trial' 
Court wft9 not sound in law because as the sons* 
interests had already been sold for the payment of 
family debts, the condition imposed amounted to a 
direction that the same properties shall be sold * 
twico over for that purpose. (P 555 C 2] 

Held further that having regard to the terms of 
the decree under which the purchasers had bought 
the interests of the sons it was in consonance with 
both natural justice and the spirit of Hindu law to 
hold that tho salo for tho satisfaction of family 
debts was capable of conveying to the purchasers il 
good title in the unique circumstances of the cast 
notwithstanding that other debts equally binding 
on tho family wore left unsatisfied. [I* 555 C 2j 

, Hindu law — 

(’40) Mulla. Page 294 S. 261. 

(’38) Gour, Page 421 S. 127. 

r. Govindarajachari and -V. Vasudca Bao 

for Appellants. 

K. Kuppu±wam% — for Respondents. 

JUDGMENT.—These second appeals have been 
placed before n l ull Bench for decision because they 
raise a question of Hindu law of some importance 
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and there is no textual or other authority having 
a bearing. On 7th September 1931 Sesbayya Chetti, 
the appellant in S. A. No. 58 of 1939 fileil a suit in 
the Court of the District Judge of Nellore to recover 
an amount claimed by him to be due on a promis¬ 
sory note. The promissory note had been executed 
by respondent 1 and his brother Kami Reddi, who 
is now dead and is represented by his sons, respon¬ 
dents 2, 3 and 4. The defendants to the suit were 
the makers of the instrument and their respective 
sons, the family beiDg joiut. On 20th September 
1931, the plnintifl obtained an interim order for 
attachment before judgment of the properties in suit 
and the interim order was made absolute on 11th 
January 1932. On 7th October 1932 the Court 
passed a decree for Rs. 3118 with interest and cost 
against themakersof the promissory note personally 
and against their sons, limited so far as the sons 
b were concerned to their interests in the family pro¬ 
perties. On 16th November 1932 the two principal 
defendants applied for their own adjudication in 
insolvency, and on 8th March 1933 an order of 
adjudication was passed. On 2nd May 1933 the 
decree-holder asked to bo allowed to implead in the 
execution proceedings the Official Receiver as the 
representative of the makers of the instrument. 
The District Judgo refused the application on the 
ground that execution could not be allowed against 
tho Official Receiver. It is regrettable that an 
arrangement was not made that the interests of all 
the members in tho properties should bo sold in the 
execution proceedings. This could have been done 
by consent with full safeguird to the creditors of 
the insolvents; and if such an arrangement had in 
fact been made the present suits would have been 
c avoided. The result of non-co-operation wa9 that the 
decree-holder was compelled to limit his application 
for execution to the interests of the sons in the pro¬ 
perties attached. On 19th October 1933 the sons’ 
interests in some of the items of the properties were 
sold by tho Court and purchased for R 9 . 10,455 by 
the appellant in Appeal No. 57 of 1939. Their in¬ 
terests in the rest of the properties were sold on 
27th October 1933 and were purchased by the 
decree-holder for Rs. 830. 

It is common ground that the promissory note 
sued upon represented monies borrowed in order to 
meet a family necessity. After the order of attach¬ 
ment had been passed, five other creditors who bad 
obtained decrees against the family applied for 
rateable distribution of the proceeds of sale. Again, 
it is common ground that the debts due to them 
were debts which wero binding on the family. When 
d tho proceeds of the sales wero paid into Court, they 
were paid out to tho decree-holder and the five other 
creditors ratoably. On 19th March 1934 tho pur¬ 
chasers of the properties obtained symbolical pos- 
session and on 16th April 1935 each of them filed a 
suit for partition of the shares of tho sons in these 
properties These suits were numbered as O. S. 
Nos. o2 of 936 and 70 of 1936 respectively. S. A. 
No. o7 of 1339 arises out of the first of these suits 
and S. A. No. 58 of 1939 out of the second. The 
Subordinate Judge of Nolloro, in whose Court the 
suits were tried, granted to the plaintiffs decrees 
for partition but at the same time held that they 
wero only entitled to take the shares of the sons in 
the properties in suit subject to the payment of 
other family debts. The total valueofthc properties 
held by the family was Rs. 25000 and the lumily 
owed altogether Rs. 40000. The plaintiffs appealed 
t> tho District Judge against the decision of the 
Subordinate Judgo that they were only entitled to 
the shares of tho sons, subject to the liability for 
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payment of the remaining debts of the family but 
the District Judgo concurred in tho decision of the e 
Subordinate Judge. Tho question which this Court 
is called upon to decide is whether the condition 
imposed by the Courts below is sound in law. 

l-nder the Mitakehara law a member of a joint 
family cannot claim to begiven his share in a parti¬ 
cular asset of the family. The coparceners are enti¬ 
tled to joint possession and there is community of 
interest. If a membe r of the family wishes to take 
bis share there must be a partition of the whole 
estate. In the same way a person who has acquired 
the interest of a member of a joint family in the 
family properties must, when he wishes to enforce 
bis rights, institute a suit for partition of all tho 
assets, and the value of the share acquired is, of 
course, only arrived at after making provision for 
the payment of the debts of the fumily. When the 
plaintifl has obtained a decree for partition and it 1 f 
appears that the value of a particular property does 
not exceed the net value of the member’s share, the. 
Court may direct that the particular property shall 
be allocated to the plaintifl, but inordmarvcircum¬ 
stances the Court will not go beyond this. The 
appellants limited their claim for partition to the 
sons' interests in the attached properties; and in 
holding that they were only entitled to take the 
sons’ interests in these properties subject to the 
sons’ liability in respect of other family debts, the 
Courts below bud regard merely to the principles to 
which reference has just been made. The appellants 
say, however, that tho Subordinate Judge and the 
District Judge lost sight of an important factor 
which must be taken into consideration under the 
peculiar circumstances which we have here. They 
admit that if the moneys paid into Court had not 
been utilised for the payment of debts due by the 9 
family, they would be compelled to take the sons’ 
interest in the properties in suit subject to the liabi¬ 
lity for payment of the debts due by the family, 
but they say that, inasmuch as tho sons’ interests 
had already been sold for the payment of family 
debts, the condition imposed below amounts to a 
direction that the same properties shall be sold 
twice over for this purpose, a position which no 
Court with the power to apply principles of equity 
could ever contemplate. 

We agree, and in doing so we have regard also to 
the terms of tho decree under which the appellants 
bought the interests of the son9 in the properties 
m suit. 13y the decree all the son* were directed to 
pay from their interests in the properties the de¬ 
cretal amount, and therefore under it the decree- 
holder had the right of bringing to sale the interests ; t 
of the sons as they then stood. By reason of the 
sales which took place on 19th and 27th October 
1933 the value of the sons’ interests in the pro¬ 
perties was realised and applied in full in the dis¬ 
charge of family debts, a burden which tho Courts 
below would subject them to again. The situation is 
undoubtedly unique and consequently the Court is 
called upon to formulate a rule which is in keeping' 
with natural justice and the spirit of Hindu lawt 
We consider that it is in consonance with both to 
hold that a sale for tho satisfaction of family debts' 
is capable of conveying to the purchaser a good title 
in such circumstances as we havo here notwith- 
standing that other debts equally binding on the 
family were left unsatisfied. The creditors who had 
been diligent got their shares of the proceeds when 
the sons’ interests in the properties were sold in 
order to meet family liabilities and we can see no 
warrant for the condition which has been attached 
to the decree obtained by the appellants. The inter- 
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e8ts of the fathers remain and as these have de- 
a volved on the Official Receiver he can realise them 
for the benefit of the creditors who are still unpaid. 
For these resons we hold that the decisions of the 
Courts below are erroneous and the appeals will be 
allowed. This means that the appellants will be 
entitled to a decree for partition free from any con¬ 
dition. It follows that the appellants are entitled to 
their costs throughout. 

C.R.K./G.N, Appeals allowed . 


A. I. R. (29) 1942 Madras 556 
SPECIAL BENCH 
Leach C. J., Wadsworth and 
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Commissioner of Income-tax, Madras — 
b Petitioner 

v. 

Papammal — Respondent . 

O. P. No. 215 of 1941, Decided on 5th December 
1941. 

Income-tax Act(1922.as amended by Act 7 of 
1939), S. 4B—Words “British India 0 in S. 4B 
— Meaning of — Residence in Burma prior to 
1st April 1937 amounts to residence in British 
India. 

The opening words of S. 311, Government of 
India Act, 1935, leave it open to the Court to exa¬ 
mine the Income-tax Act and find out what is 
meant by the term "British India" in S. 4B, 
Income-tax Act. The words “British India" in 
S. 4B must be read in the light of the definition of 
"British India" in S. 3 (7), General Clauses Act, ns 
amended by the Government of India (Adaptation 
of Indian laws) Order, 1937 and not in the light of 
the definition of "British India" in S. 311, Govern- 
rnent of India Act. Therefore, for the purposes of 
S. 4B residence in Burma during any periods prior 
to 1st April 1937 amounts to residence in British 
India during those periods: ('39) 26 A. I. R. 1939 
Mad. 77 (8. B.) and (1940) 8 I. T. R. 1 (Bom.), 
Approved. [P 556 C 2 ; P 557 C 1) 

K. V. Sesha Ayyangar — for Petitioner. 

M. Subbaraya Iyer — for Respondent. 

ORDER—The assrssee is the widow of the late 
Raja Ranianatha Rcddiar, and is the administra¬ 
trix of his estate. Chidambaram Rcddiar, the father 
of Raja Ramanatha Rcddiar, founded a business in 
d Rangoon and this was carried on by his son after 
his death. The late Raja died in Rangoon in 1932, 
possessed of large assets some of which wero in 
Burma and some in the Madras Presidency. The 
assets in the Madras Presidency included immovable) 
property in the Tricbinopoly district. Raja Rama- 
natha Rcddiar had previously married onePnrvathi 
Animal, who in 1915 purchased a house in Sriran- 
gam. This houso has been regarded as ancestral 
property and is reserved for the occupation of tbe 
assessee during her occasional visits to tbe Presi¬ 
dency, She stayed there in 1931, 1936 and again in 
19.17, each time making a stay of more than three 
months. For the year of assessment 1939 40 the 
asscssee made a return of the income of the estate 
to tho Income-tax Ofijcer, Salem, and in this sho 
showed an incomo of Rs. 65,276 from moneylending 
in British India and Rs. 14,950 as remittance of 
profits brought into British India from Rangoon, 
bho contended that she was not resident in British 
ndiu, but this contention the Income-tax Officer 


overruled. He held that she was resident in British 
/ k / • • • \ T meaning of S. 4A (a) (ii) and 4A 6 

a M ul ). Income-tax Act. Section 4A (a) (ii) was 
held to apply as she had maintained a dwelling 
house in Srirangam throughout the year previous 
to the year of assessment. It was held that S. 4A 
(a) (iii) applied because she had been in Rangoon for 
a period amounting to more than 365 days in the 
years preceding the year of account. Burma was 
part of British India until 1st April 1937 when it 
became separate by reason of the provisions of the 
Government of India Act, 1935. The income-tax 
Ulhcer further held that theassessee was "ordinarily 
resident" iu British India within the meaning of 
S.4Bas she had been in Rangoon in nine out of the 
ten years preceding the year of account and as she 
had also been in Rangoon for a period amounting to 
more than two years in the seven years preceding 
that year. The result was that the Income-tax J 
Officer assessed tbe assessee for the year 1939-40 on 
a total income of Rs. 1,15,180 of which Rs. 70,458 
was regarded as income earned in British India and 
Rs. 44,722 as income earned in Burma. Tho appel¬ 
late assistant Commissioner confirmed the order of 
the Income-tax Officer, and at the request of tho 
assessee the Commissioner has referred to this 
Court under the provisions of S. 66(2) the following 
questions : 

"(i) Whether for the purpose of S.4A(a), Income- 
tax Act, being in Burma during any periods prior 
to 1st April 1937 when Burma was part of British 
India amounts to being in British India during 
those periods. 

(ii) If the answer to the first question be in the 
affirmative wbetber on the facts of this case the 
petitioner can be found to be resident and ordinarily 
resident in British India for the year of assessment ^ 
1939-40?° 

Under the Income-tax Act a person is assessed 
for a particular year on the incomo received by him 
in tbe provious year. Section 4 states what tbe total 
income of tho year of account shall bo deemed to 
include. If a person is resident in British India 
during tho year of account all income, profits and 
gains which accrue or are deemed to arise in British 
India during that period nro taxable and similarly 
all income accruing or arising outside British 
India, but there is a proviso to the effect that in 
tbe case of a person not "ordinarily resident" in 
British India income, profits and gains which accrue 
or arise to bin) without British India shall not be 
included, unless they nro derived from a business 
controlled in or a profession or vocation set up in 
India or unless they are brought into or received in h 
British India by him during the year of account. 

The assesseo here says that she is not ordinarily 
resident in British India and is entitled to the 
benefit of tho proviso in respect of the Burma 
incomo until it is brought into British India. Resi¬ 
dence in British India is defined in S. 4 A. Clause (a) 

(ii) states that for the purposes of tho Act an indi¬ 
vidual is resilient in British India in any year if ho 
maintains or has maintained for him a dwelling 
place in British India for a period or periods 
amounting in all to 182 days or more in that year, 
and is in British India for any time in that year. 

Clause (a) (iii) says that an individual is resident in 
British India in unv year if he, having within the 
four preceding years been in British India for 365 
days or more, is in British India during the year of 
account otherwise than on an occasional or casual 
visit. Tho learned counsel for tho assessee has 
conceded that by reason of the maintenance of the 
family bouse iu Srirangam he cannot dispute the cod- 
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a tention of the Income-tax authorities that the 
assesses was resident in British India during the 
year of account, but in order to bring her within 
the Act in respect of the Burma income it must bo 
shown that she was “ordinarily resident” in British 
India in that year. Seotion 4B (a) reads as follows : 

“An individual is not ‘ordinarily resident’ in 
British India in any year if he has not been resi¬ 
dent in British India in nine out of the ten years 
preceding that year or if he has not during the 
seven years preceding that year been in British 
India for a period of, or for periods amounting in 
all to, more than two years.” 

On behalf of the assessee it is said that in defin¬ 
ing the term “British India” regard can only be 
had to what was British India in the year of 
account, and that on the first day of that year 
Burma ceased to be part of British India. It is ad- 
o milted that if the teim must be read as applying to 
British India ns it stood before 1st April 1937 when 
considering residence during the ten or the seven 
years referred to in S. 4B (a) the assessee is out of 
Court, but reliance is placed on S. 311, Government 
of India Act, 193-3, which defines “British India” 
as meaning nil territories for the time being com¬ 
posed within the Governors’ Provinces and the 
Chief Commissioners’ Provinces. If this were the 
definition to be applied the assessee would be on 
sure ground, but the argument overlooks the words 
which precede the definition given in the section. 
The section opens thus : 

“In this Act and, unless the context otherwise 
requires, in any other Act the following expressions 
havo the meanings hereby respectively assigned to 
them, that is to say . . . .” 

c This statement leaves it open to the Court to 
examine the Income-tax Act and find out what is 
meant by the term “British India” in S. 4B, Income- 
tax Act, and in these circumstances regard must be 
had to what is said in S. 3, General Clauses Act 
Section 3 (7) of that Act says : 

“In this Act, and in all'Central Acts and Regu¬ 
lations made after the commencement of this Act, 
unless there is anything repuguHnt in the subject or 

mean, as respects the 
period before the commencement of Part 3, Govero- 

0, J ndia Act > 1935 , territories and places 
within His Majesty’s dominions which were for the 
time being governed by His Majesty through the 

°r“! Inilil " lbr0 “6l‘ an. Governor 
In,l^ n b ° rdiD,lte t0 the Governor General of 
mplna .in '‘ 8 ™ 8 P ecl9 period after that date 
d territories for the time being comprised 

Cmnmi,S. Evinces and the Chief 

to BritJSi ?°r 1 rovlnces - exce Pt that a reference 

before tbi ™ ,ndian law l ,aS5ed or ™ de 

India Act 0f Parl 3 ' Government of 

Borlrr.” 193t> ’ ^ D ° l include a reference to 

AJ b hv d , e l ni r° n Wa3 in8ertedi "theGeneralClauses 
Ac by the Government of India (Adaptation of 

Indian Laws) Order, 1937. which was promulgated 

P r° V,8 .r 3 °/ S ' Government of India 
Act, laJo Can there be any doubt that this defini- 

,tion is the guide to what is meant by "British 
India” in S. IB, Income tax Act? In our opinion 
there can be no doubt. The learned counsel for the 
assessee has [winted t'» S. 993, Government of India 
Act, and says that this indicates that tho Adaptation 
Order cannot affect any Act which camo into force 
^Uer the promulgation of the Order. Section 293 30 
I'ftr as is relevant reads as follows : 

Hia Majesty may by Order in Council to bo 
niiuie at any time after tho passing of this Act pro- 
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vide that, as from such date ns may be specified in 
tho Order, any law in forco in British India or in 6 
any part of British India shall, until repealed or 
amended by a competent Legislature or other com¬ 
petent authority, have effect subject to such adapta¬ 
tions and modifications as appear to His Majesty to 
be necessary or expedient for bringing the provisions 
of that law into accord with the provisions of this 
Act and in particular, into accord with the pro¬ 
visions thereof which reconstitute under different 
names governments and authorities in India and 
prescribe the distribution of legislative and exe¬ 
cutive powers between the Federation and the 
Provinces.” 

The important words here nro “His Majesty may 
by Order in Council to bo made at unv time after 
the passing of this Act,”and by reason of the power 
conferred by this section His Majesty has by Order 
10 Y? u °cil amended the General Clauses Act which / 
applies to the Income-tax Act. If S. 4B. Income-tax 

• 13 ‘° r be re ad in the light of the definition of 
British India” in the General Clauses Act, as we 
consider it must be, there can be no doubt that the 
income tax authorities have formed the correct opi¬ 
nion of the law. What we have said is sufficient to 
dispose of the reference, but there is a decision of 
this Court which supports in full the opinion which 

, Z e *P ressed - case is I.L.R. (1939) Mad. 

There the assessee, who resided in British 
India, owned a saw mill in Burma. In the year of 
ucoount 193G-37, the saw mill business resulted in 
a 1033 and the assessee claimed to be entitled to 
deduot from her income assessable in the following 
year what she had lost in Iiurrna during the year 
of account. Burma became separated from India on 
the first day of the year of assessment. It was held 
that she was entitled to deduct the loss suffered in J 
Burma from her other profits. In that case tho 
Commissioner of Income-tax referred this question : 

Whether the decision of the Assistant Commis¬ 
sioner that tho loss of Rs. 8663 incurred bv the 
petitioner in Burma in the year of acoouot 1936-37 
13 not allowable as a deduction in the year of 
assessment 1937-38 is oorrect in law?*’ 

The Commissioner of Income tax contended that 
as the combined effect of S. 3 and of sub-s. (1) of 
4 was to render the tax for the year 1937-38 
leviable m respect of the income, profits and gains 
wmch in the previous year accrued, arose or were 
received in British India and as Burma was no 
longer a part of British India the loss suffered in 
Burma was not deductible, in other words regard 
could only be had to what was British India in the 
year of assessment. The Court refused to accept h 
this contention and said that as the tax was charged 
on the income of the previous year regard must 
be had to what was British India in the year of 
account. This decision was followed by the Bombay 
High Court in 8 I. T. R. 1.* The question referred 
in this case will be answered in tho manner indi¬ 
cated, and as the nssessee ha3 failed she must pay 
the Commissioner’s costs, Rs. 250. 

C.R.K./O.N, Answer accordingly . 

1- (’39) 26 A. I. B. 1939 Mad. 77 : 180 I. C. 27(T* 
I-L.R. (1939) Mad. 388: (1939) 1 M.L.J. 31 (3.B.)’ 
Commissioner of Income-tax v. Valliainmai \chi 

2- (’40) 1910-8 I.T.R. 1 (Bom.), In re Rawii Dhanji 

and Co. J 
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Pandrang Row and Abdur Rahman JJ. 

XJmade Bajciha Raje Damara Kumara 
Venkatalingama Nayanim Bahadur 
Varu, Rajah of Kalahasti—Appellant 

v. 

Panaganti Parthasarathy Rayanimgar 
and others — Respondents. 

Appeal No. 496 of 1931, Decided on 16th August 
1940, against decree of Sub-Judge, Nellore, D/- 
23rd March 1931. 

(a) Transfer of Property Act (1882) — Inter¬ 
pretation — English law—Applicability—Act is 
not exhaustive — English principles can be 
applied if case is not covered by Act —But if it 
is covered by Act, English law should be dis¬ 
regarded. 

The Transfer of Property Act is not exhaustive 
and does not in terms profess to be so. The Court 
would, therefore, be entitled to apply to a case rules 
of English law as rules of justice, equity and good 
conscience only if it finds that theparticular case is 
not covered by the Act. If on the other hand, it 
finds the case to be covered by the Act, it would 
have to be applied and if there is a difference be¬ 
tween the Indian and the English law, the English 
law, would have to be disregarded by it in deciding 
the case. (P 561 C 2) 

T. P. Act — 

(•36) Mulla, Pago 2 Pts. (1), (n). 

(’31) Mitra, Pago 4, N. 4. 

(b) Interpretation of statutes — Court should 
adhere to grammatical and ordinary meaning of 
words used. 

In construing a section of a statute, it would bo 
the duty of the Courts toadhero to the grammatical 
and ordinary sense of the words used theroin and if 
the meaning of the words is found to bo plain and un¬ 
ambiguous Courts would have to givo effect to them 
regardless of any other consideration, and would 
not be justified in ignoring auy part of the languago 
of the section. (P 561 C 2] 

C. P. C. — 

(*•10) Chitaley, Preamble, N. 7 Pt. 2a. 

(’41) Mulla, Pago 2 Pt. (b). 

T. P. Act — 

(•36) Mulla Page 2 Pt. (p). 

(’34) Mitra, Pago 4, N. 5. 

(c) Transfer of Properly Act (1882 before 
1929), S. 101 — Scope — "Is or becomes"—They 
are used in contradistinction — Word “is" isnot 
redundant — Section includes person who is 
owner ol charge subsequently becoming abso¬ 
lutely entitled. 

The words "or becomes" have apparently been 
used in contradistinction with the word "is." Either 
a person is absolutely entitled to a property on the 
dato on which he becomes the owner of a charge or 
other encumbrance on that property or is already 
the owner of a charge or other encumbrance on im¬ 
movable) property before bo becomes absolutely 
entitled to that property. The first ease would l»o 
covered by the words "or becomes" and the second case 
hy the word "»s." 1 word “is" is not redundant. 
Therefore, it cannot bo said that S. 1U1 appears to 
apply only to tho converse case of the owner of an 
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encumbrance becoming the absolute owner of the 
property : (’15) 2 A. I. R. 1915 All. 242, Dissent. 

[P 562 C 1, 2] 

(d) Transfer of Property Act (1882 before 
1929), S. 101— “Or such continuance would be 
for his benefit’’ — Interpretation of. 

Under proviso 2 or exception inS. 101 even if the 
person did not declare either by express words or 
necessary implication that the charge would con¬ 
tinue but if the Court found that the continuance of 
the charge or encumbrance would be for a person’s 
benefit, it was required to presume, in accordance 
with the natural presumption, that a person would not 
have acted or intended to act against his benefit and 
that he must have intended to keep the charge or 
encumbrancealive and not to permit it to be merged 
with the ownership of the property : (’30) 17A.I.R. 
1930 Cal. 530, Bel. on; (*22) 9 A. I. R. 1922 Bom. 
211, Not foil. (P 562 C 2] 

(e) Transfer of Property Act (1882 before 
1929), S. 101 — Applicability — Existence of 
puisne or intervening incumbrance is not 
necessary to prevent merger. 

There is nothing in S. 101 which limits tho 
application of the last portion of that section to 
those cases only where there are other mortgages or 
intervening incumbrances on the property : Case 
law referred . (P 563 C 1; P 565 C 1) 

(f) Transfer of Property Act (1882 before 
1929), S. 101 — Extinguishment of charge or 
encumbrance—Relevant time for determination 
of question explained. 

Since tbo relevant point of time which should bo 
kept in view in order to ascertain whether the 
charge or encumbrance was extinguished or not is 
that of tbo subsequent acquisition by tbo prior 
holder of a charge or an encumbrance or of absolute 
title to the property, it would bo immaterial to con¬ 
sider tho subsequent circumstances which might 
have led tho person to act differently. [P 564 C 1] 

(g) Transfer of Property Act (1882), S. 101 — 
Section is exhaustive. 

So far as tho Indian law is concerned, S. 101 
codifies tho law of merger and it is exhaustive so 
far as it goe9. (P 564 C 2] 

(h) Transfer of Property Act (1882 before 
1929), S. 101 — Owner becoming charge or in¬ 
cumbrance holder — He can enforce same and 
not merely use it by way of defence. 

There is nothing to S. 101 which would entitle a 
person who has acquired an absolute title to tho 
property or happens to become a charge or an in¬ 
cumbrance bolder of tho property of which ho was 
the owner to plead the charge or incumbrance only 
by way of defence and not to enforce tbo same 
against tho puisne or the mesne encumbrances as a 
plaintiff : Case law referred. (I* 565 C 1] 

(i) Succession — Heir is not personally liable 
for debts of deceased. 

An heir is not personally liable for the debts of 
tbo person of whom he is the representative. 

1 [P 566 C2] 

Hindu law — 

(*40) Mulla, Pago 332 Pt. (c). 

(’38) Gour, Page 492 S. MO. 

(j) Transfer of Property Act (1882 before 
1929), S. 101 — Person only qualified owner and 
not absolute owner — No merger. 

Whore a person who holds >in encumbrance bo. 
comes ii qualified owner and not an absolute owner , 
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there is no merger : (’30) 17 A. I. R. 1930 Cal. 530, 
on. [p 563 c 1] 

(k) Transfer of Property Act (1832 before 
1929), S. 101 — Intention to keep incumbrance 
alive need not be simultaneous with becoming 
absolute owner. 

It ia not correct to say that the owner of a charge 
or encumbrance must simultaneously with his sue- 
ceeding to the equity of redemption, declaro his 
intention to keep the charge or encumbrance alive 
expressly or by necessary implication and if he fails 
to do that, the liability must bo held to be extin¬ 
guished. It would be enough for him to do so within 
a reasonable time. [p 553 q 2) 

(l) Transier of Property Act (1882 before 
1929), S. 101—General principle of extinguish- 
ment of debt by merger in case of debtor and 
creditor is not applicable. 

The general principle of law that a debt is extin. 
guisbed when the same person occupies the position 
of oreditor and debtor in regard to the same debt is 

as that section contains 
two provisos or exceptions. Therefore, it cannot bo 
said as a general rule that the mortgagee's rights 
are extinguished as soon as they come to vest in a 
person who happens to become a representative of 
the mortgagor subsequently. (p 5G9 C 1, 2] 

i ^|. Tr ^ ns,ero ‘ Pro Perty Act (1882 as amended 
in 1929), S. 101 — Amendment of S. 101 is not 
retrospective — Nor can principle underlying 
amended section be applied to cases betore 1929. 

Under general principles of construction retros- 
pective cflect cannot bo given to a statute unless au 
intention to tbut effect is expressed therein in plain 
and unambiguous language or at least unless such 
an interpretation arises by necessary implication, 
luere is nothing in the amending Act 20 of 1929 
which may lead the Court to construe that Act in 
that manner. It is impossible to holdthattbe other 
sections of the enactment were retrospective in 
character simply because only some of the sections 
were stated not to have any retrospective effect. 
■Therefore S. 101 as amended in 1929 cannot besaid 

M»d?„ rc A r ^ p f cli \ e ellect : ( ' 30> 23 A IAL 1036 

Rd d o, r !V?o ) A a ? d n ( ‘ a2) A.I.R.<1932 Mad. 734; 
ife!.on.( J2)19 A.I.R. 1932 All. 489 (F.B.), Dissent. 

principles'un<U f° S9ibl ° f ° r tbe C ° Urts 'W'/tbo 
ground that ?t J,, M l v ie amencled section on the 

diln“ Saf ° KUide l ° f0ll0w as 

good conscience for rU '° ° , l JU . St,CC ' e< l u,t 7 ftnd 
of the Acl "o o( SS 9 a ?r. 08 , th0 P assi "« 
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holding the section ini*’ This would be virtually 
to ignore that r ° b< i ret rospcctivo in effect aud 

he h ? e o amend the law. Nor can 

lurlber held that Ihe amending! Act of iom 
was purely declaratory and was merdj roping 
the Jaw as it existed prior tothat date* (i» P 5 7 0 c 1| 
T. P. Act — 

('36) Mu)la, Page 552, I'ts. (h), (i). 

(’34) Mitra, Page 553. 

rigidly P1CadinRS ~ They should not bc interpreted 

Plead mgs in India arc not up till now drafted 
“ s u "‘ch care and precision as they should be 

tn 'i,.* U WOuld not bo proper or conducive to justice 
J *erpret them very rigidly. [p 570 C 2] 


C. p. c._ 

('40) Chitaley, O. C R. 2, N. 10, Pts. 1, 2. 

(o) Gift _ Real or benaml — Things to be 
considered in determining, explained. 

In order to determine whether a gift is true or 
benami it is necessary to take the position of parties 
their relationship to each other, the surrounding 
circumstances, the motives which could govern their 
actions and their subsequent conduct intoconsidera- 

t,on - [P 570 C21 

Hindu law — 

(’40) Mill la, Page 628, Pt. (v). 

('38) Gour, Page 731, Para 1810, Pace 732, Paras, 
1811 to 1813. 

(p) Gift — Gift between husband and wife — 
Ordinarily presumption is transferee holds for 
benefit of transferor. 

Ordinarily if a transfer is effected as between a 
husband and wife, tbe presumption, in tbe absence 
o any other circumstance to tbe contrary, would be 
that the transferee holds the property for the benefit 
of the transferor. ' [p 570 C 2) 

a whok eed ~ COnS,rUCt,0n ~^ U mUSt be read as 

A document has to be read as a whole and it ia 
impossible to tear a sentence out of the context and 
read it regardless of what was said there both before 
andefter. (P 572 C lj 

(r) Evidence Act (1872), S. 74 _ Copies of 
execution petition or of counter-affidavit are 
not public documents. 

Copies of an execution petition or of a counter 
affidavit are not public documents. They require to 
be proved before they are admitted in evidence. 

[P 572 C 2] 

(s) Benami—Benami and nominal. 

There is considerable difference between the 
benami and nominal Dature of a transaction. 

[P 570 C 2] 

(t) Hindu law _ Joint family - Manager- 

2 l eD .ni°M ^5“ * Udily "“ AUenat,0n ,0r nCCes - 

sity and binding on estate — Renewal of bv 
successor is also valid. ’ y 

famSv ft !im a hi°K- b / U mana G in e member of a joint 
mn wT , b, 1 ,,d "? 8 00 tbe olher members if it is 
made either for legal necessity or for the benefit of 

the estate. An alienation which is found to be for 
c essity and for discharging antecedent debts is 
mding on the estate and a renewal of the sauio by 
the succeeding heir is also valid. (p 573 c 1] 

Hindu law — 

j'40) Mulla, Page 271, Pt. (r). 

( 38) Gour, Pago 444, Pt. (5); Page 507, Pt. (1). 

Hindu law — Impartible estate — Im¬ 
partible estate taken as self acquired property 
by memberof joint family—Other members have 
no right to be maintained in absenceof custom. 

Where a member of joint Hindu family takes an 
impartible estate as his self acquired property, the 
other meml srs arc not entitled as of right to bo 
maintained out of the estate in absence of a custom 
or agreement to that effect : (’3G) 23 A.I R io-ir 
M ad. 828, Iiel. on. (I* 573 C 2 ; P 574 C l ] 

Hindu law — 

C IO) Mulla. Pa«o 615, Pt. (f). 

C68j Gour, Page 705, Pts. (1|, (2). 

hrS M " ger . - McrcI y because same person 
holds rights in one capacity against himself in 
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a another capacity, his rights and duties are not 
extinguished. 

It may at times happen that a person may come 
to occupy two capacities and may hold rights in one 
capacity against himself in another capacity. But 
it would not necessarily follow that his rights and 
duties are on account of that incident extinguished. 

[P 575 C 1] 

(w) Practice—Defendants requesting to pass 
decree so as to affect them in particular manner 
—Prayer may be granted but it should not affect 
plaintiff adversely. 

Two of three defendants requested that their 
slip res may be sold in execution of the decree against 
them all only if the properties of defendant 3 were 
not sufficient to satisfy thedecrce. To this defendant 3 
^ raised no objection : 

Held that this prayer so far as the defendants 
inter se were concerned could be acceded to but as 
the plaintiff was no party to any arrangement it 
was only equitable that the order should not affect 
him adversely. (P 578 C 1] 

P. Satyanarayana Ilac and D. R. Krishna 
Rao — for Appellant. 

V. S. Narasiynhachar t P. V. Rajamannar , 
K. Subha Rao t K . Kuppuswamt, V. S. Subra- 
nianiam and P . S. Raghavarama Sastri — 
for Respondents. 

ABDUR RAHMAN J—This appeal arises out 
of a suit instituted by the present Raja of Kalahasti 
(Yenkatalingnmma by name) on the basis of a 
mortgage deed executed by his father the late 
Rajah of Kalahasti (Timma Nayanim Varu) in 
C favour of his second wife Chinnaraina for a sum of 
Rs. 03,000 on 2nd January 1913, Ex. RR. Tho 
late Rajah of Kalahasti whom it will be more con¬ 
venient to refer in this judgment as Timma, died 
on 5th December 1919 after he had held the 
impartible estate of Kalahasti for about 14 years. 
Timnm had two sons by his first wife Chellamma 
one of whom is the present plaintiff and tho other 
was Akknppa. Akkappa was given in adoption by 
Timma to hiseldcr brother Muddu Venkatappa who 
held the impartihlo estate of Kalahasti after the 
death of his father Venkatappa Nayanim Varu 
(commonly known as the C. S. I. Rajah) up till 
22nd March 1894. Muddu Venkatappa lmd, while 
lie held the impartiblo estate, executed a mortgage 
in 1893 on some of the villages of his estate for a 
large sum of money in favour of a rich Hyderabad 
^ banker Raja Narnslngh Girji. Muddu Venkatappa 
was succeeded by bis adopted son Akkappa who, as 
stated above, was the natural son of Timma and 
remained in possession of tho impartible estate of 
Kalahasti, between March 1894 and May 1905. It 
might he mentioned here that tho estate being 
indebted to tho extent of a sum of Rs.33,48,879-1 G 
wo 8 made over by Akkappa to the Court of Wards 
sometime in 1900 but they relinquished their charge 
of the same on Akkappa's death or to be definite 
three months later. Since then the estate remained 
In Timma’s possession up to the time of his deaih 
when it passed on to tho present plaintiff. During 
his lifetime Timma seems to have been obliged to 
renew the mortgage in Raja Narasinph (Jirji's favour 
for an amount which had by then grown to bo six 
lakhs hut to this we will have to rofer again. Timma 
had a daughter Rangamnm by his 6econd wife 
Chinnamma. She was alivo when Chinnamma died 
in 1919 and passed away in 1925 leaving behind her 
an adopted son Vcnkatarama, who is defendant 5 
in tho present suit. 


Venkatappa Nayanimvaru, (that is the C. S. I. 
Raja) executed a will on 16th February 1881 (Ex. A) 
in favour of his eldest son Muddu Venkatappa under 
which the w’hole of the estate of Ealahasti was 
bequeathed by the former to the latter although a 
charge was created in favour of bis other sods lor 
their maintenance. Timma and his son Venkata- 
lingamma the present plaintiff instituted a suit 
(Ex. B) on 17th March 1890 (O. S. No. 12 of 1890) 
in the District Court of North Arcot for partition 
on the ground that Kalahasti was not impartible 
and that it could not be legitimately bequeathed by 
the C. S. I. Raja to his eldest son. To this suit 
Akkappa who had already been given in adoption to 
Muddu Venkatappa, was impleaded as a defendant 
along with Tiraina’s other brothers. This suit was 
compromised on 1st August 1892 (Ex. C) according 
to which the estate was conceded by all the parties 
to the suit to be impartible and the allowance fixed / 
by C. S.I. Raja in his will for his sons was increased 
to some extent although certain villages which were 
allotted to Timma and his brothers under the will 
were agreed to be relinquished by them. This com¬ 
promise was incorporated in a decree passed on 
30th March 1893 (Ex. C-l). Muddu Venkatappa 
died on 22nd March 1894; but before his death 
objections were taken to certain clauses being 
embodied in the decree. The matter eventually 
came up to this Court and was decided by the judg¬ 
ment appearing in 18 Mad. 410. 1 It was held in 
that appeal that the decree 6bould not have 
embodied matters which did not form the subject 
matter of that suit. This seems to have led to some 
differences between Timma and his natural son 
Akkappa, tho holder of tho impartible estate. 
Akkappa however executed a deed of mortgage in g 
respect of maintenance duo by him in favour of his 
natural father Timma on 14th July 1890 for a sum 
of Rs. 1,00,000, Ex. M. This was followed by 
another agreement executed on 14th October 1896 
(Ex. D) by which Akkappa undertook to raise 
Timma's maintenance from Rs. 600 the sum which 
he had agreed to pay in tho compromise in O. S. 

No. 12 of 1390, to Rs. 650 per mensem from 1st 
July 1S96. On 30th August 1898, Akkappa executed 
a registered promissory note in Timm’s favour 
(Ex. G). On 1st April 1899. Akkappa executed a 
mortgage deed (Ex. F-l) for Rs. 50,000 in Timma’s 
favour for amounts due to him under the promis¬ 
sory note Ex. G and for the balance which had still 
remained unpaid out of the decree in O. S. No. 12 
of 1890. Akkappa was succeeded by his natural 
father Timma under the rule of primogeniture. 
Thus, Timma became a representative of Akkappa, h 
the person who had mortgaged the property with 
Timma—being already a mortgagee of some of tho 
villages of the estate under Exs. M and F-l. 

In the meantimo an Act was passed by local 
Legislature in regard to impartible estates. It was 
tho Madras Impartible Estates Act (2 of 1904) 
under which certain restrictions wore placed on 
impartible estate holders in regard to tho aliena¬ 
tions of such estates. This was duo to the fact that 
in several cases that had gone up to the Privy 
Council, it was held that the impartible estate 
holders could devise or bequeath their estates in 
any manner that they liked without any restrictions 
while the prevention of such transfers was consi¬ 
dered desirable on grounds of public policy, lie Ibftt 
as it may, the effect of the legislation passed in 1904 
on the impartible estate holders was that thij did 

1 . (*95) 18 Mad. 410, Venkatappa Nayanim v. 
Tbimma Nayanim. 
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^ not continue to be absolute owners of the property 
as they were beforo this legislation and could only 
deal with it in certain circumstances mentioned in 
the Act. It was after this legislation that Timma 
succeeded to the impartible estate of Kalahasti in 
1905. A creditor of Akkappa had instituted a suit 
O. S. No. 7 of 1S99 in the District Court of Nelloro 
for a sum of Rs. 5,89,415-9-0 which was decreed a 
couple of months later. This was a simple money 
debt. It was in execution of this decree that the 
equity of redemption of the villages belonging to tbo 
estate which were mortgaged with Raja Narasingh 
Girji and Timma was sold and purchased by defen¬ 
dants 1, 2 and the father of defendant 3. A suit for 
redemption (0. S. No. 1 of 1917) was instituted by 
them in the Court of the Subordinate Judge of 
Nelloro against Raja Narasingh Girji and others. 
This was decreed by their Lordship3 of the Privy 
3 Council finally in 1924: vide 47 Mad. 729.2 They 
however failed to pay the mortgage in Timma's 
favoar. 

Since the sale comprised the villages which were 
mortgaged by Akkappa in favour of Timma in 1899 
under Ex. F-l and since Timma had on account of 
his succession to the Kalahasti estate become subse¬ 
quently a representative of Akkappa, he was ad vised 
to transfer the mortgage Ex. F-l by way of gift in 
favour of his wife Chinamma. This he did by the 
deed dated 19th August 1912 (Ex. PP-1). As the 
sum of Rs. 50,000 for which Ex. F-l was executed 
in 1899 had according to him come to bo more than 
Rs. 1,13,600, Timma in his capacity of the holder 
of the impartible estate and hence as a mortgagor 
and in renewal of the mortgage Ex. F-l executed a 
usufructuary mortgage in favour of his wife for Rs. 
^ 50,000 on 2nd January 1913 (Ex. QQ) and a simple 
mortgage on the same date for a sum of Rs. 63,600 
(Ex. RR). The usufructuary mortgage has been paid 
off and has passed outside the pale of controversy— 
although the question whether the money was re¬ 
ceived by Timma or by Chinnamma is still relevant 
in order to ascertain the legal effect of the other 
deed, Ex.RR which had come into existence on the 
same date. The present suit was instituted in Janu¬ 
ary 1927 on the basis of the mortgage (Ex. RR) by 
Timma's son Venkatalingamma who is also the 
present holder of the impartible estate. It was dis¬ 
missed in March 1931 on a portion of one of the 
issues framed by the trial Court. The portion read 
as follows : 

Whether the plaintiff is entitled to sue thereon 
“ ort 8 a 8® .deed dated 2nd May 1913) seeing 

a the plaintiff's fathor was himself the mort- 
a gagor." 

When the malter eame up in appeal, a Division 

Benoh of this G°Q rt , wUhont going i Dl0 the merits 

of that decision, preferred to have all the issues in 
the suit decided and remanded the suit for that 
purpose m January 1938. The learned Subordinate 
Judge of Nelloro has submitted his findings on the 
other issues as well and the whole appeal has been 
argued before us now. Chinnamma’s daughter 
liangamrna died as stated before in 1925 Venkata- 
rama Nayanim Varu, defendant 5 is her adopted 
ton. Defendant 1 who is no othor than the present 
Raja of I'anagal made a settlement of his rights in 
the property on 4th July 1929 in favour of defen¬ 
dant 6 who, while a minor, unfortunately died in 
England. His father, defendant 7, is his legal re- 
presentative. The defendants who had purchased 

2- (’24) 11 A.I.R. 1924 P. C. 226 : 82 I. C. 993 • 
47 Mad. 729: 61 I. A. 305 (P.C.), Narasingirji v. 

‘ arthasaradhi Nayanim Garu. 

1942 M/71 & 72 


the equity of redemption in the Court sale (defen¬ 
dants 1-2 and father of defendant 3) mortgaged 6 
their rights with the Raja of Venkatagiri with the 
object of paying of! Raja Narasingh Girji and re¬ 
deeming the villages mortgaged with him. The 
Rajah of Venkatagiri was defendant 4 but he died 
pendente lite and his legal representatives are de¬ 
fendants 8 to 10. The dispute between these defen¬ 
dants and the plaintiff was compromised after the 
appeal was remanded for a decision on the remain¬ 
ing issues. 

A number of objections have been raised on be¬ 
half of the defendants. It has been contended on be¬ 
half of defendant 1 that since Timma, who was the 
original mortgagee, became the representative of the 
mortgagor Akkappa, his rights in the mortgage 
which he had taken from his son in 1899 under 
Ex. F-l were, on his succession to the impartible 
estate, extinguished and there wa9 no subsisting / 
mortgage after that day. This contention has found 
favour with the Court below. Mr. Satyanarayana 
Rao, however, contends that in view of Timma's 
declarations both expressly and by necessary impli¬ 
cation, his rights as a mortgagee continued to sub¬ 
sist and in any case, since their continuance was for 
his benefit, they could not be held to have been ex¬ 
tinguished. It was further urged that at all events, 
after the Madras Impartible Estates Act had come 
into existence in 1904, Timma could not be said to 
have been absolutely entitled to the impartible es¬ 
tate to which he succeeded only in 1905. Sec¬ 
tion 101, T. P. Act, WA9 amended in 1929 by Act 
20 of 1929. Since the present suit was instituted in 
1927 and all the rights which have to be dealt with 
in this appeal arose even earlier, they would have 
to bo determined in accordance with the law as it 
existed prior to the Amending Act—unless that Act ^ 
was either retrospective in its operation or it re¬ 
mained unaffected by this new piece of legislation 
which was purely declaratory in character. 

The first question to decide therefore is whether 
there was a merger within the meaning of that sec¬ 
tion (S. 101, T. P. Act). The Transfer of Property 
Act is not exhaustive and does not in terms profess 
to be so. We would, therefore, be entitled to apply 
rules of English law as rules of justice, equity and 
good conscience only if we find that the present case 
is not covered by the Act, as it existed in 1927. If 
on the other hand, we find the present case to be 
covered by the Act, as it existed on the relevant 
dates in this case it would have to be applied and if 
there was a difference between the Indian and the 
English law on that date, the English law would 
havo to be disregarded by us in deciding this case. j t 
Before wo examine the cases which have been cited 
by the learned counsel for the parties it seems to be 
preferable to have the provisions of the old S. 101, 

T. P. Act, beforo us. The section reads as follows : 

"Where the owner of a charge or other encum- 
branco on immovable property is or becomes ab¬ 
solutely entitled to that property, the charge or 
encumbrance shall be extinguished unless ho dec- 
lare3, by express words or necessary implication, 
that it shall continue to subsist, or such continu¬ 
ance would be for his benefit." 

In construing the section, it would be our duty to 
odhero to the grammatical and ordinary sense of 
the words used therein and if the meaning of tbo 
words is found by us to be plain and unambiguous 
we would have to givo effect to them regardless of 
any other consideration, and would not be justified 
m ignoring any part of the language of the section. 
Bearing these principles in mind, let us now exa¬ 
mine the language of the section and ascertain its 
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a meaning. Tho first words which 6eem to be neces¬ 
sary to be borne in mind are “is or becomes.” The 
word “is“ was apparently meant to convey the idea 
that a persou who is absolutely entitled to the pro¬ 
perty may, on account of certain circumstances, 
subsequently become the owner of a charge or other 
encumbrance which was in existence on the date 
when he acquired the property. This might happen 
in various circumstances — the case which we are 
now called upon to decide being one of the illustra¬ 
tions of such instances. The words “or becomes 1 ’ 
have apparently been used in contradistinction with 
the word “is”. Either a person is absolutely entitl¬ 
ed to a property on the date on which he becomes 
the owner of a charge or other encumbrance on that 
property or is already the owner of a charge or 
other encumbrance on immovable property before 
he becomes absolutely entitled to that property, 
k The fir6t case would be covered by the words “or 
becomes” and the second case by the word “ is. “ 

In this connection our attention was drawn by 
Mr. Narasimhachari to an Allahabad case reported 
in 37 All. 309. 3 The facts of that case were that one 
Badan mortgaged his property first to one Umrao 
Singh and then to Bhoop Singh. Umrao Singh 
brought a suit on his mortgage without impleading 
Bhoop Singh (the puisne mortgagee) and obtained a 
decree for sale which ho transferred to the mortga¬ 
gor’s brother Bahai. The puisne mortgagee subse¬ 
quently transferred his mortgage rights to tho 
respondents in that appeal who obtained a decree 
for sale subject to the prior mortgage. Bahai died 
leaving Badan, the mortgagor, as his sole heir. The 
respondents applied for the execution of their decree 
and claimed to be entitled to bring the property to 
c sale free from the prior mortgage. They contended 
that when Bahai died, tho benefit of the prior 
mortgage passed to Badan, the mortgagor, and 
since he was tho owner of the property, the mort¬ 
gagee’s rights became merged and wereextinguished. 
Badan, on the other hand, opposed this contention. 
Tho Court of first instance held against tho merger. 
On appeal, the lower appellate Court overruled tho 
first Court's decision and found in favour of the 
merger. When the case came up before the High 
Court, tho learned Judges were of opinion that tho 
lower appellate Court was right and tho first Court 
wrong. While deciding that caso, tho learned Judges 
expressed themselves in the following manner : 

“Section 101, T. P. Act, was referred to in the 
course of tho argument; but that section appears 
to apply only to theconvcr60 caso of the owner of an 
encumbrance becoming tho absolute owner of tho 
“ property though it is not easy to sec why tho words 
“is or ' were inserted in the section/' 

Having failed to appreciate the meaning of tho 
words "is or", the learned Judges continue to say : 

“There being no legislative provision on the 
question for decision, tho caso must he decided ac¬ 
cording to broad principles of equity and good 
conscience, with such assistance as may bo aflordcd 
by the rc|K>rtcd decisions of the Courts.” 

In our view, tho assumption made by tho learned 
Judges that there was no legislative provision on the 
question for decision, was unjustified. Had the 
learned Judges tried to appreciate the meaning of 
tho word “is*’ as it appears in tho context, wo have 
no doubt that they would have seen that S. 101, 
was in terms applicahlo to the facts of the caso 
which they wero called upon to decide. Unless wo 
hold that the word “is” was redundant and this we 

3. ('15) 2 A. I. It. 1015 All. 242 : 28 I. C. 073 : 37 
All. 309 : 13 A. L. J, 397, Badan v. Murarilal. 


cannot do on the well recognised principles of inter- e 
pretation, it would be impossible to agree with the 
reasoning of the learned Judges in this decision. 
The plain object of the Legislature in placing the 
word “is” was obviously to provide for one of the 
contingencies to which we have referred a little 
while ago. It is true that ordinarily it is the holder 
of a charge or au encumbrance who acquires the 
equity of redemption subsequently—but we can well 
conceive of a case where a person may have ac¬ 
quired the equity of redemption by inheritance or 
otherwise first and subsequently cooie to bo tho 
holder of a charge or an encumbrance, e. g., when 
he inherits the property from two persons one of 
whom was the owner of the equity of redemption 
and the other the owner of a charge or an encum¬ 
brance. We are thus not satisfied, and say so with 
considerable deference, that the case in 37 All. 309 s 
was correctly decided. / 

To resume the construction of S. 101. Tho next 
words which call for our attention aro those which 
begin with the word “unless.” Having laid down 
the general rule of law in regard to cases where a 
charge or encumbrance shall be extinguished, the 
Legislature added two provisos or exceptions, tho 
first being that when the owner of a charge or other 
encumbrance or immovable property as the case 
may be, became absolutely entitled to the property 
or came to own tho charge or enoumbrance, the 
charge or encumbrance was extinguished unless ho 
declared “by express words or necessary implication 
that it" 'would' “continue to subsist." If he did 
so declare, the rule laid down by the section was 
that the charge or encumbrance was not extin¬ 
guished. Proviso 2 or exception went even fur¬ 
ther. Even if such a person did not declare either g 
by express words or necessary implication but if 
tho Court found that the continuance of the charge 
or encumbrance would bo for a person's benefit, iU 
was required to presume, in accordance with the 
natural presumption that a .person would not have 
acted or intended to act against his benefit and that 
he must have intended to keep the charge or en- 1 
cumbrance alive and not to permit it to bo merged 
with tho ownership of the property. This was held 
by a Division Bench of the Calcutta High Court in 
57 Cal. 473 4 and wo are inclined, with respect, to 
agree with that decision and not with certain obser¬ 
vations which aro to be found in 46 Bom. 1009.® 

Tho same view appears to have been taken by I)r. 

Bash llehari Ghose in his well known work on the 
Law of Mortgages at pige 524, Vol. 1 (3th edition). 

In this particular case, Timma was the owner of > 
a clmrgo or encumbrance before he became a repre¬ 
sentative of the mortgagor and became entitled to 
tho property. Leaving the question wbotber he bo- 
camo absolutely entitled to the property or not for 
tho time being out of consideration in view of Act 2 
of 1904, we will have to determine, on tho language 
of tho section, whether tho continuance of the charge 
or mortgage was for Timmn's benefit or wbotber lie 
made any declaration either by express words or 
necessary implication that tho charge or encurn- 
branco which he had acquired in 1899 continued to 
subsist in 1905 when ho became the representatnc 
of his natural son Akkappa tho mortgagor. It has 
been argued by the learned counsel for tho respon- 

4. ('SO) 17 A. I. li. 1930 Cal. 530 : 126 I. C. 413 : 

57 Cal. 473, Sonaull ih Karikar v. Abu byed 

Mohamcd Ismail. Q 

5. ('22) 9 A. I. U. 1922 Bom. 211 : /0 I. O. 9V2 : 

46 Bom. 1009 : 24 Bom. L. K. 720, Bai Kowa \. 

Vali Mahomed. 


1942 


Venkatalingama V. Parthasarathy (Abdur Rahman J .) Madras 563 


a dent that S. 101 has, in the absence of any inter- 
. vening enoumbrancos, no application. In other words, 
the contention is that the doctrine of merger must 
be held to come into operation in every case when 
( tho owner of u property or encumbrance happens to 
become the owner of the encumbrance or property 
unless an intervening encumbrance had been created 
in the meantime, i. e., between the time when ho 
was the owner of the property or encumbrance and 
the date on which he subsequently acquired the 
encumbrance or the property. There is nothing in 
tho language of S. 101, T. P. Act, whioh would 
justify us in imposing a condition which is not to 
be found in the section itself unless it bo that some 
other principle of law is attracted which renders it 
incumbent upon us to read something more in tho 
section; but if as we have said before, the case fulls 
within tho ambit of that section and no other prin- 
b ciplo of law is found which has to be super-imposed 
on tho provisions contained in the section, it would 
bo impossible for us to go to English or to any other 
system of law to find what the Indian law on the 
subject is. We would have in that case to ho govern¬ 
ed by the statute law in force in this country in pre¬ 
ference to any other law and apply it regardless of 
tho principles that are being acted upon elsewhere, 

A number of rulings were cited on behalf of the 
parties in this connexion and since, as we have said 
before, there is nothing in the words of S. 101, T. P. 
Act, itself, it would be better to examine the deci¬ 


sions with the object of ascertaining if it is essential 
for us to introduce any other principle and read the 
provisions of the section subject to that principle. 
The first caso on which great stress was laid by 
the learned counsel for the respondent was that in 

c 40 Cal. 89.0 The facts of that case briefly were that 
a mortgagee brought a suit on the basis of his mort¬ 
gage deed and purchased the mortgaged property 
himself on 19th March 1900 in execution of his 
decree. Nino days later a charge for arrears of land 
revenue arose and the land was sold by the Collector. 
Tho revenue sale purchaser sued to recover posses¬ 
sion and the mortgagee set up his mortgage as a 
defence. This contention, although it found favour 
with the Courts in India, was overruled by their 
Lordships of the Privy Council, who held that the 
mortgage was extinguished by merger. One of the 
reasons given by their Lordships in their judgment 
was that there wore no interests of any kind existing 
on h March, tho crucial date in question, which 
could enter into account or be taken into considera- 
jon so as to impede the full and completeownersbip 

d ? t r? 1 eslat l e V Such ‘ T h®J*lso adverted to tho fact 
that the whole property, and not merely tho equity 
of redempnon. was put for sale by the Court in exe- 
cuUon of the mortgage decree and purchased by the 
decree, bolder and that even if a stranger other than 
he mortice had purchased tho property his posi¬ 
tion would have been the same as that of the mort¬ 
gagee purchaser Mr. Narasin.bachar however drew 
ouraUenuontotheirLordehip 3 - observation appear¬ 
ing at pago 103 which reada as follows- 

“And it would seem to follow as a necessary con¬ 
sequence that when tho mortgagee thus became tho 
purchaser and owner of the subjects mortgaged he 
was not in a position to maintain as against him¬ 
self, or ns against third parties unconnected with 
mortgage transactions upon the properly, tho posi¬ 
tion that his mortgage still remained' an incuru- 
branco thereon.” 


6. Cl3) 10 Cal. 89 : 10 I. C. 210 : 39 I. A. 228 : 16 
• W.N. 985: 10 C.L.J. 600(P.C.), Bhawani Kumar 
v. Mathura Prasad Singh. 


Emphasis was laid by the learned counsel for the 
respondent on the underlined (here italicized) words 
and he urged that their Lordships intended to lay 
down that if a mortgagee became a purchaser and 
owner of the subjects mortgaged—such as Timma was 

after he had succeeded to the impartible estate_he 

or the plaintiff who is no other than Tirama’s legal 
representative would not be able to maintain as 
against third parties—such as hisclient who happens 
to be a stranger purchaser of the property is — tho 
position that Timma’s mortgage still remained alive 
and did not merge in the equity of redemption. We 
do not understand their Lordships to mean anything 
of that kind. They were not intending to lay down 
the whole of the law in that sentence but were 
merely confining their attention to the usual type of 
cases in which a merger ordinarily takes place. This 
would he clear when we find that towards the close 
of the very next paragraph they expressed them- / 
selves as follows : 

“On 19th March 1900, the crucial date in ques¬ 
tion there were no interests of any kind to enter 
into account or consideration so as to impede tho 
full and complete transfer of ownershipof the estate 
as such/* 

If Mr. Narasimhachari’s contention be correct, 
why did their Lordships use the expression “inte¬ 
rests of any kind/* It would bo futile to contend 
that this expression was losely used by tbeir Lord¬ 
ships in the judgment or that they were meaning to 
refer to mesne incumbrances alone when they used 
these words. In the present case, there are interests 
of one kind which have to enter into account or to 
be taken into consideration. We have already point¬ 
ed out that when Akkappa died, the Kalahasti estate 
was very heavily encumbered. It was therefore only g 
natural or, would in any case be beneficial, for * 
Timma to keep tho mortgages which ho had taken 
from Akkappaduring the time that the latter wasthe 
holder of the impartible estate, distinct and separate. 

It might be mentioned here that in order to ad¬ 
vance his argument Mr. Narasimhachari urged that 
Timma’s personal property became liable for tho 
debts due by Akkappa although his liability, he con¬ 
ceded, had to bo limited to tho extent of the estate 
received by the former from tho latter. He argued 
that the decree was not against the estate of Akk¬ 
appa but to the extent of the estate of Akkappa in 
his i. e. Timma’s hands and this meant that even 
his personal property was liable to discharge tho 
debts although to the extent of the estate received 
by him from Akkappa. The contention was so un¬ 
reasonable and would have led to such startling 
results that it would have been impossible for us to 1 
accept it, even if 8.52, Civil P.C., had not been for¬ 
tunately as explicit in this respect as it is. But a 
perusal of that section leaves no room for doubt 
that the contention is entirely wrong and it is tho 
duty of the decree-holder to proceed against tho 
estate of the deceased first and only when no such 
property remained in his legal representative's pos¬ 
session that tho decree-holder is entitled to request 
the Court to proceed against tho legal representa¬ 
tive’s property and this also after ho i.e., tho legal 
representative, fails to satisfy tho Court that he 
bad duly applied such property of the deceased os 
was proved to have come into his possession. The 
next case in tho chronological order on which stress 
was laid by tho learned counsel for the respondent 
wa3 that of 29 M. L. J. 583 ,* where a Bivision 

7. r 16) 3 A.I B. 191G Mad. 875 : 29 I. C. 916 : 29 
M.L .J. 583, Arumughasundara Maharaja I'illai v. 
Narasimha Ijer. 
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a Bench of this Court held that if a mortgagee pur- object, the clause relating to the subsistence of the 

chased the equity of redemption, the mortgage or encumbrance being for the benefit of the purchaser 

encumbrance would be merged in the subsequent can have no meaning. The person who becomes 

purchase in the absence of any mesne encumbrances absolutely entitled to the property cannot reserve in 

on the property. The facts of that case are given his favour and as against himself his own mortgage, 

fairly clearly in theheadnote to that decision which As I read the section it leaves untouched the general 

reads as follows: rule of law that when a mortgagee purchases the 

A mortgaged bis property toM who assigned his equity of redemption the encumbrance in his favour 
mortgage right to B's father in 1892. In 1897 B's is extinguished. It only enacts that where there are 
father obtained a fresh mortgage from A for the other mortgages on the property an intention will 

amount due on the mortgage of 1892. On his father’s be imputed to the mortgagee purchaser that he 

death, B succeeded to his mortgage right. In 1899 intended to keep alive his own mortgage as a pro- 

B purchased A’s equity of redemption in the mort- tection against subsequent claimants. The discus- 

gaged property. In 1903 B soid the same property to sion in the House of Lords in the case already 

A purporting to reserve his rights under the mort- referred to shows that the rule enabling the pur- 

gage in favour of his father. Subsequently, B insti- chaser to fall back on his mortgage is an infringement 

tuted a suit on foot of the mortgages reserved in the of legal rights. Consequently, a strict construction 

conveyance of 1905.** should be placed on this provision of law. I am of 

Trom the facts, it would be seen that at the time opinion that the mortgagee purchaser can use his / 

when the equity of redemption of the mortgaged previous mortgage only as a shield if there are 

property wa9 purchased by B in 1899, there were no mesne encumbrances and that also only in respect 
encumbrances and no reason of any other kind of the properties whioh are covered by such oncum- 
which could have led him to declare either by ex- brances." 

press words or necessary implication that the mort- With very great deferenoe to the learned Judge, 
gagee’s rights which had devolved on him from his wo cannot agree to most of these observations, 

father would continue to subsist separately from the There is nothing in S. 101, T. P. Act, itself, whioh 

equity of redemption subsequently purchased by him provides for the existence of puisne encumbrances, 

or that such continuance would have been for his That is why the learned Judge uses the word "con- 

benefit. Since the relevant point of time which we templates" in the first sentence quoted above. The 

have to bear in mind in order to ascertain whether reason for this conclusion is given by him in the 

the charge or encumbrance was extinguished or next two sentences. The provisos or exceptions 

not is that of the subsequent acquisition by the which have been added to the section lay down 

prior holder of a charge or an encumbrance or of clearly when may a person “reserve in his favour 

absolute title to the property, it would be immato- and as against himself his own mortgage" and 

rial to consider the subsequent circumstances which when that encumbrance would not be extinguished. 

c might have led him to act differently. It is on that It cannot be denied that tho existence of puisne en- ,j 

date that tho Court would havo to ascertain whe- cumbrances may be one such consideration; but to 

ther there was a merger or to use the words of the say that it i 9 tho only consideration does not seem to 

section "an extinction of liability under the charge us to be justified. Thore may be other reasons for 

or incumbrance" and this could only mean whether instance, such as those existing in tho present case 

there was any declaration express or implied by which may lead a previous mortgagee to keep his 

him or whether it was beneficial for him to keep mortgage rights unextinguished or which may lead 

his subsequently acquired rights separately and not tho Court to hold that tho continuance of his pre¬ 
permit them to bo merged in his rights of which he viously acquired rights was for his benefit, 

was already the owner on the date of his subsequent In fact as we read tho section, wo aro of opinion, 
acquisition. If wo bore those considerations in mind that if a purchaser makes a declaration, cither 

wo would havo to respectfully agree with the deci- express or implied, that ho would keep his subse- 

flion of the Division Bench of this Court that thero quontly acquired rights as subsisting and not allow 

was a merger of the mortgagee’s rights, which had them to bo merged, it would bo unnecessary to find 

devolved on B on his father's death, with the equity whether such subsistence was to his benefit or not 

of redemption which he had purchased in 1899. so. Under tho soction he is the sole arbiter of his 

This is because there were no circumstances existing destinies and it seems to be impossible to substitute 

on that date which could havo possibly led the any other person's will for his. Then the learned 

d purchaser of tho equity of redemption in 1899 to Judge adverted to tho general rule of law that whon ^ 

keep the mortgagee’s rights unextinguished and a mortgagee purchases tho equity of redemption, the 

once they wero merged and tho purchaser of tho encumbrance in his favour would be extinguished, 

equity of redemption became tho complete owner of By tho general rule of law, we suppose ho means 

tho property, it would not havo been possible for tho general rule of common law of England. So far 

him later on to separate the mortgagee's rights as the Indian law is concerned, S. 101 codifies the 

which his father had acquired in 1892 or 1897 and law of merger and it cannot be denied that it 'is 

alienate the equity of redemption alone which he exhaustive so far as it goes. If a mortgagee who 

i.e., B had purchased in 1899. Wo have, therefore, purchased the equity of redemption happened to 

absolutely no hesitation in coming to the conclusion fall within tho ambit of this section, there seems to 

that the decision of that case was unassailable. But bo no justification for us to go to the common law 

in concurring with tho judgment delivered by Sir of England. Moreover there aro instances whore a 

John Wallis C. J. as ho then wa3, Seshagiri Avyar person may occupy a dual or a double capacity but 

J., observed that ho understood the decision in 10 these do not seem to havo been considered by the 

Cal. to lay down that when thero wero no en- learnod Judge. We will discuss this question in 
cumhrancea, there would bo an extinguishment of 6omc detail a little later when we examine Mr. 
tho rights under tho mortgago when tho equity of Narasimhachari's arguments which he advanced in 
redemption was acquired. While interpretingS. 101, connexion with cases where debts were hold to have 

T. P. Act, he observed at page 594 as follows: been extinguished by the coalcsence of the rights of 

"It is clear that section contemplates tho oxis- creditors and tho duties of debtors in tho same per- 

tenco of puisne incumbrances. Unless that be tho 6ons. Tho learned .Tudgo then goes on to say that 
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a S. 101 only enacts that when there are other mort¬ 
gages on the property, an intention will be imputed 
to the mortgagee purchaser that he intended to keep 
his own mortgage alive. 

We are afraid we do not find anything in S. 101 
which will lead us to limit the application of that 
section to those cases only where there are other 
mortgages on the property. Then there is nothing 
in the section that the mortgagee purchaser can use 
his previous mortgage only as a shield and cannot 
use his previous mortgage which has not been 
extinguished under S. 101 as a spear or by way of 
an attack. In coming to that decision the learned 
Judge referred to an old decision of this Court in 
7 M.H.C. It, 229® where it was held that the mort¬ 
gage right could only be used as a shield against 
puisno encumbrances. We find nothing to S. 101 
which would entitle a person who has acquired an 

b absolute title to the property or happens to becomo 
a charge or an encumbrance holder of the property 
of which ho was the owner to plead the charge or 
incumbrance only by way of defence and not to 
enforce the same against the puisne or the me9ne 
encumbrances as a plaintiff. See in this connexion 
cases reported in 59 Wad. 44° and 59 Mad. 1042.1° 

The third case to which our attention was drawn 
was that of 30 M, L. J. 391. 11 It is interesting to 
observe that this was the appeal which was brought 
by Tminm himself. It is true that it was held in that 
case that whoro a mortgagee became also entitled 
by inheritance to the equity of redemption, his 
rights under the mortgage would be, unless there 
were puisne encumbrancers against whom he was to 
be protected, extinguished. But this judgment simply 
follows the observations by Sesbagiri Ayyar J., in 

c 29 M. L. J. 5B3 # and advances the position no 
further. 


Two moro cases of Lahore were cited during the 
course of bis argument by the learned counsel for 
the respondent. The first one was that of A. I. R. 
1924 Lab. 377^ whero it was held by a Division 
Bench of that Court that part 2 of S. 101, T. I\ 
Act, would not apply where no intervening encum¬ 
brances existed and where a merger of a lesser 
estate takes place in a greater estate as distinguish¬ 
ed from the merger of a lower in a higher security. 
;V° have already referred to S. 101 in some detail 
m an earlier portion of this judgment and it is un¬ 
necessary for us to repeat the reasons that have led 
us to hold that the last portion of S. 101 could not 
e necessarily confined to those cases alone where 
luero were intervening encumbrances. No reasons 
ave een given by the learned Judges for coming 
to a contrary decision and we have, to some extent, 
discussed the cases on which their opinion was 
based. Ibe only case to which we have not made 
any reference so far was that in 9 Cal. 961,^ where 
» t was held by the Judicia l Committeo that the 

8. (’74) 7 M PI. C.R. 229, Ramu Naikan v. Subba- 
rayn Mudah. 

9. (’36) 23 A. I. R. 1930 Mad. 01 : 100 I C 757 • 
59 Mad 44 : 69 M. I, J. 903, Pollayya Dora v! 
Ananta Patro. 

10. (’36) 23 A.I.R. 1930 Mad. 814 : 103 I. C. 704 
59 Mad. 1042 : 70 M.L.J. 719, Arumugha Batban 
v. Semba Goundan. 

11. (’17) 4 A.I.R. 1917 Mad. 536 : 35 I.C. 224 : 30 
M. L. J. 391, Raja of Kalabasti v. Prayag Dosjeo 
Varu. 

12. (’21) 11 A. I. R. 1924 Lab. 377 : 73 I. C. 764 
Gobind Sarup v. Kuldeep Singh. 

13 ; CM) 9 Cal. 901 : 10 I. A. 62 : 13 C. L. R. 221 
(P. C.), Mohesh Lai v. Bawan Das. 


question whether a mortgage which was paid off 
was kept alive or was extinguished depended upon 
the intention of the parties and the mere fact that 
it had been paid of! could not decide the question 
whether it was or was not extinguished. In coming 
to that decision, their Lordships had referred to 
(1877) 5 Ch. D. 634, 14 where it was held that the 
question “whether a mortgage which wa3 paid off 
was kept alive or extinguished depended on the 
intention of the parties” and since in that case no 
intention to the contrary was expressed or could be 
deduced, it wu3 held that the person who made the 
payment and claimed to be the owner of the estate 
must be taken to have intended that the money was 
to bo applied in extinguishing the charge. While 
stating the rule on the subject their Lordships 
referred to the following observations made by the 
Master of the Rolls in that case : 

“In a Court of equity it has always been held / 
that the mere fact of a charge having been paid off 
does not decide the question whether it is extin¬ 
guished. If it is paid off by a tenant for life without 
any expression of bis intention, it is well established 
that he retains the benefit of it against the inherit¬ 
ance; for, although ho has not declared his intention 
of keeping it alive, it is presumed that his intention 
was to do so, because it is manifestly for his benefit. 

On the other band, when the owner of an estate, in 
fee, or in tail, pays off a charge, the presumption is 
the other way, but in either case the person paying 
off the charge can, by expressly declaring his inten¬ 
tion, either keep it alive or destroy it.” 

Ibis would show as we have ventured to point 
out before, that the existence of another incum¬ 
brance was only one of the reasons which could 
have led a person who acquired an absolute title to q 
the property or a charge or an incumbranco a 3 the 
cose may be, to keep the chargo or encumbrance 
alive aud not the sole reason for its continuance. 
This case cannot thus be said to bo an authority 
for the proposition that a mortgagee or an owner 
of an absolute estate can be held to have kept the 
previous charge alive only when there are interven¬ 
ing incumbrances in existence. It is unnecessary in 
the present case to go into the second reason given 
by the learned Judges of the Lahore High Court to 
hold that 8. 101 was not applicable. We refer to 
what was observed by them in regard to the merger 
of a lesser estate taking place in a greater estate os 
distinguished from a merger of a lower in a higher 
security. They were apparently adverting to a dis¬ 
tinction between what they called an estate and 
security. The other Lahore cose was that in 12 
Lab. L. J. 56 15 where the following observations ^ 
were made by the learned Judges: 

“If there is a mesne mortgage, then it is con¬ 
ceivable that the prior mortgagee who acquires full 
proprietary rights may keep alive his prior mortgago 
and use it as a shield if occasion arises. In tbo 
present case, there was no occasion whatsoever for 
the mortgagee joint family represented by Pratap 
Singh to keep alive three mortgages. It was a 
straight dealing between tbo mortgagee on the one 
side and the mortgagor on tbo other whereby the 
mortgagee obtained the sale deed of tbo equity of 
redemption from the mortgagor and Ibus acquired 
full ownership, the result of the transaction being 
the confluence of the interests of the mortgagor und 

14. (1877) 5 Ch. D. 634 : 48 L. J. Ch. 352 : 36 
L. T. 334, Adams v. Angell. 

15. (*30) 17 A. I. R. 1930 Lab. 020: 128 I. C. 296 : 

12 L. L. J. 56 : 31 P. L. R. 446, Lakhmi Chand 
v. Bkai Santokh Singh. 
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a the purchaser of the equity of redemption. Thus 
the doctrine of merger fully came into operation." 

With great deference to the learned Judges who 
decided that case, we do not find ourselves in agree¬ 
ment with the proposition as enunciated by them. 
According to the learned Judges, it is only when a 
mesne mortgage existed that it would be possible 
for a prior mortgagee of a property who acquired 
full proprietary rights in that property to keep his 
prior mortgage alive and that also by using them 
merely as a shield and not by way of attack. This, 
we have already tried to show, caunot be legiti¬ 
mately inferred either from the words of the section 
which we are called upon to construe or from 
the cases decided by their Lordships of the Privy 
Council to which reference has already been made. 
According to the learned Judes, in a straight dealing 
k between the mortgagee on the one side and the 
mortgagor on the other, it is not possible for the 
mortgagee to keep his mortgage alive and distinct 
from the equity of redemption which he acquires 
subsequently. We cannot, with great respect, assent 
to that statement in the way in which it was stated. 
It would bo so however if there was no reason for 
the mortgagee to keep his mortgagealivo at the time 
when he acquired the equity of redemption or in 
other words when the keeping of these two rights 
separately was not to his advantage or when there 
was no express or implied declaration by him to 
that elTect. Our attention was then drawn by tho 
learned counsel for tho respondent to another deci¬ 
sion of their Lordships in 47 Mad. 190 10 in which 
their Lordships observed that whero there wero 
several mortgages on a property, the owner of the 
property might by paying off his earlier charge treat 
c himself as buying it and standing in tho same posi¬ 
tion as that of his vendor or, to put it in another 
way, ho may keep iho encumbrance alive for his 
benefit and thus come in before a later mortgagee. 
This is not diflerent from what we have understood 
the rulo to bo but learned counsel obviously wished 
to rely on the exception stated by their Lordships 
that this rulo would not apply if the owner of the 
property lmd covenanted to pay the later mortgago 
debt. This limitation was mentioned by their Lord- 
ships for the obvious reason that if a person was 
under a liability to pay, ho must bo, when paying 
his debt, hold to havo discharged his own liability 
and as it would thus follow as a necessary conclu¬ 
sion that the security which depended upon the 
existence of tho debt was extinguished as soon as 
the debt itself was paid oil and ceased to exist. This 
^ is however a different matter and has nothing to 
do with tho case which wo are now called upon to 
decide. Here Tiimna had nover agreed to become 
personally liable for the debts incurred by bis 
predecessor, Akktippa and tho case could not there¬ 
fore fall within the exception enunciated by their 
Lordships of tho Judicial Committee. It might bo 
however useful that even in this decision, 47 Mad. 
190,>0 their Lordships observed os follows : 

“It is further to be presumed and indeed tho 
Transfor of Property Act, S. 101 so enacts, that if 
there is no indication to the contrary the owner has 
intended to keep alivo the previous charge if it 
would be for his benefit." 

This, in our opinion,clinches tho matter and puts 
an end to the contention raised by Mr. Narasimba- 
char. It is true that there is an observation in the 
Law of Mortgages by Dr.Ghose that, "a merger can 

16. ("24) 11 AIR. 1924 IV C. 36 : 79 1. C. 592 : 47 
Mad. 190:51 I.A. 140 (P.C), Maliroddi Ayyareddi 
v * Gopnluhrishnayya 


take place only when a security comes into im¬ 
mediate contact, so to speak, with the ownership, 
or in other words, when they unite without any 
outstanding interest in a third person." But we 
believe that the learned author was contemplating 
the ordinary case where a puisne mortgagee acquires 
an absolute interest subsequently and happens to 
find no intervening encumbrances existing at the 
time. It was however urged that since Akkappa was 
liable to pay the debt and if be bad paid tho debt, 
the security would have been extinguished, his 
heir and legal representative Timma should simi¬ 
larly be, as being so to say a continuation of 
Akkappa’s person held liable to pay and if he paid 
or otherwise became the owner of the mortgagee’s 
rights, the debt should be held to have been paid 
and the security extinguished. This is really the 
same argument put in other words to which refer-! 
ence has already been made. An heir is not per- / 
6onally liable for the debts of the person of whom 
he is the representative and there is no warraut for 
the statement that Timma had made any covenant 
that he would be personally liable to pay tho debts 
of the person to whoso rights bo had succeeded. 

On behalf of the appellant Mr. Satyanarayana 
Rao referred to several cases, two of which 29 Cal. 
154,17 I.L.R. (1939) Mad. 6001* wer e cited to show 
that the existence of mesne encumbrances was not 
tho only reason which could prevont merger from 
taking efiect. Both of these wero cases where pro¬ 
perty was found to havo been mortgaged at tho time 
when it was attached and tho subsequent mortgago 
in one case or sale in the other were effected by the 
mortgagors with the object of paying off the prior 
inoumbiances. After tho prior incumbrances wero 
paid off the persons who had paid these amounts 
when faced with tho attachments effected on the pro- 
porty before tho date3 of their payments but after 
the dates on which prior encumbrances werecrcated, 
claimed to be subrogated to tho rights of prior 
chargo holders nnd urged that the mortgagor's 
liabilities under the prior encumbrances were not 
extinguished. It was hold that tho intontion of tho 
parties in tho circumstances wa9 that the earlier 
mortgages when paid off should not be extinguished 
but kept alivo for the benefit of tho charge holders 
who had paid for the encumbrances created before 
tho attachment although actually paid after the 
attachment hud been effected. The decisions might 
have been, if wo wore otherwise satisfied as to tho 
soundness of tho contention put forward by Mr. 
Narasimhachar capable of being distinguished on 
the ground that tho rights created by tho attach* ^ 
ments were very similar to those created hy mesne 
incumbrances and had to bo governed by the same 
principle. These cases cannot thus support tho 
appellant’s contention. Tho third case referred to 
us was that in A.l.R. 1922 I*. C. 94.1® The*facts of 
this easo were that one Mathuranath Ghosh who 
was a proprietor of a Mausa granted a Mukarrari 
lease respecting Jadua patti in favour of two ar¬ 
sons D and N of a Tewari family. Sometime later 
the proprietor of tho Mausa granted a patni lease of 
the whole Mausa to two other persons T arid A of 
the same Tewari family. Shortly after this T sold 

17. ( 02) 29 Cal. 154 : 29 I. A. 9 : 6 C. W. N. 209 
(P.C.), Pi nobundhu Shaw v. Jogmayu Has*. _ 

18. ( 39) 26 A. I. R. 1939 Mad. 393 : 1*9 I.C. 1^ : 

I. L. R. (1939) Mad. COO : (1939) 2 M. L. J. <2, 
Mahalakshmi v. Somaraju. 

19. (*22) 9 A. I. R. 1922 P.C. 91 : 6G I.C. ool : 49 
I. A. 485 (P. C.), I)uIhin Lacchanabati human v. 

Bodb Nath Tuvan. 
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a his share of tho patni lease to K. It was contended 
in this case that D and N who had acquired the 
Mukarrari lease of the patti in the first instance and 
T and K who took the patni lease of tho whole 
Mausa later were members of a joint family and 
inasmuch as these rights were acquired by members 
of the same family, they should be held to have 
merged. It was denied that D and N on the one 
hand and T and K on the other were members of a 
joint Hindu family. In holding that there was no 
merger their Lordships of the Judicial Committee 
assumed for tho sake of argument that these per¬ 
sons were members of a joint family and observed 
as follows : 

“Hut, if the doctrine of merger i9 appealed to, 
that doctrine may bo taken as it stands. Merger is 
not a thing which occurs ipso jure upon tho acquisi¬ 
tion of what, for the sake of a just generalisation, 
^ may be called the superior with the inferior right. 
There may be many reasons — conveyancing rea¬ 
sons, reasons arising out of the object of the acqui¬ 
sition of the one right being merely for a temporary 
purpose, family reasons and others — in the course 
of which the expediency of avoiding the coalesenco 
of interest and preserving tho separation of title 
may bo apparent. In short, the question to be settled 
in the application of tho doctrine is, was such a 
coalesence of right meant to be accomplished as to 
extinguish that separation of title which the records 
contain? This is in accord with settled law, of 
which two recent instances may be given: namely 
(1003) 1 Ch. D. 631^° and especially the judgment 
of Far well J. in (1900) 2 Ch. D. 368.21 

"The doctrine of merger being thus applied to the 
present case, it is found, on an examination of tho 
c circumstances, that they show with great clearness 
that instead of the mukarrari lease having been 
extinguished by merger, it was, on the contrary, 
kept up, as upon the one hand the source of right 
to the cultivators proceeding from the mukarridars 
and upon tho other, the separate grant of subsist¬ 
ing right to the mukarraridars by their lease in 
respect of which the payment into the patni exchequer 
of the specific l<s. 66, specified in the mukarrari 
lease, continued to be made. The argument of 
Mr. Kenworthy Hrowne, upon the documents made 
this clear. It is not, however, necessary to enter 
upon the details thereof, for both the Courts in 
India, after full investigation, are satisfied in that 
particular. Had there been a true merger in fact, 
and in intention, the wholo of such transactions 
• would, in all probability, have taken a different 

d i , m P ,lrt icular no more would have been 

heard of the mukarrari rent. 

This raises the last question in the case and it 
is one of importance. It was strongly argued by tho 
appellants counsel that it wag sufficient for his pur¬ 
pose to show that mukarraridars ami patnidurs were 
of the same joint family, and that the difference of 
narno of the one set of persons from theother person 
was of no account. 

“ Their Lordships are not of this opinion. Tho 
difference of name, it is not going too far to sav, 
may bo at least an element, and an important 
element, in the question whether merger was ever 
truly intended. There may, under tho law of Eng¬ 
land, bo complete fundamental identity of right 
between the holder under one title and tho holder 

20. (1903) 1 Ch. 1). 631 : 72 L.j'ch. 336 : 88 LI 7 

255 : 51 W. It. 470 ; 19 T. L. It. 280, Capital and 

Counties Hank v. Rhodes. 

21. (1900) 2 Ch.J). 368 : 09 L.J.Ch. 618 : 83 L. T. 

I >5 : 48 W.lt. 684, Ingle v. Jenkins. 


under another, but a convenient method of indicat- Q 
iog intention on the subject is to create, for tho 
purpose of keeping up the separation of title, a trust 
by which merger in the legal sense is clearly avoided. 

In short, although the same person is truly and 
comprehensively the owner of all the rights which 
might have coalesced, the substance of separation 
i9 preserved by the form of title having been allowed 
to merge into one name. 

To apply this doctrine to the Indian joint 
family, when a joint family interest might be 6aid 
to cover rights acquired to property by several indi¬ 
viduals belonging to the family, but when tho 
rights, which might otherwise be merged, are con¬ 
ferred by titles taken in the names of different 
members of the family, and thereby tbe means of 
articulate differentiation is continued as effectively 
as by the artifice employed in England of settingup 
of a trust ad hoc, then it appears to their Lordships / 
that these circumstances are elements for consi¬ 
deration. ** 

It must bo admitted that their Lordships were 
considering the rights created under the Mukarrari 
and patni leases in this case while we are concerned 
hero with a mortgagee’s rights who had succeeded 
to his mortgagor’s estate but sinco their Lordships 
were dealing with tho principles underlying the 
law of merger and also referred to the devices ad¬ 
opted by people in England as a convenient method 
of indicating intention and for the purposo of keep¬ 
ing up the separation of title when there is a fusion 
of two kinds of rights in one person we have quoted 
extensively from tbis judgment. These observations 
would be of great help to us when we are consider¬ 
ing the effect of Timma’s action in making a trans¬ 
fer of his rights to his wife Chinnammarao. Two g 
other decisions were cited by Mr. Satyauarayana 
Itao in this connexion. There are observations at 
pp. 543 and 514 in one of them (1939) 2 M. L. J. 
533,-- which go to support this contention. It is 
true that they are obiter and were not, as it was a 
case of conventional subrogation, necessary for the 
decision of that case. Rut since they were made by 
our esteemed brother Venkataramana Rao J. and 
were based on a consideration of a large number of 
cases, they are entitled to great respect. Tho last 
case on which reliance was placed was a decision by 
their Lordships of the Privy Council in 16 Pat. Ip 
where in holding that the interest of a Kborposhdar 
in tho land granted to him for maintenance by the 
holder of an impartible estate did not merge in tho 
estate on its subsequent purchase by the grantor, 

Sir Shadi Lai who delivered the judgment of the 
Hoard observed at p. 7 as follows : * 

“ There is neither a statutory provision in India 
nor any rule of common law which can be cited in 
support of merger in a case of this character. Nor 
can merger be established on the doctrine of justice, 
equity and good conscience. Even in cases where a 
lesser interest vests in a person who holds the greater 
interest, merger would depend upon the intention of 
that person. If no intention is expressed or implied, 
or the party is incapable of expressing his intention, 
tho Court has to consider wh it is beneficial to him.** 

It is true that this was not a case to which S. 101 
could in terms bo bold to be applicable ; but the 
ob3er\ations make it clear that the language of 

22. (’39) 26 A.I.R. 1939 Mad. 949 : 189 1. C. 435: 
(1939) 2 M. L. J. 533, Subbarayadu v. Lakshmi- 
nurasamma. 

23. (’36) 23 A.I.R. 1936 P. C. 332 : 165 I. C. 347: 

63 I. A. 141 : 16 Pat. 1 (P.C.), Someswari Prasad 
v. Maheshwari Prasad. 
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a o. lux, i. i'. Act, ana, in any case, the principles 
underlying it were taken by their Lordships into 
consideration. The same result was arrived at by 
the House of Lords in (1898) A. C. 32l2‘ when 
reversing the decision of the Court of Appeal that 
in the absence of any evidence in the deed or the 
circumstances of any intention to extinguish the 
charge and when it was for the purchaser’s benefit 
to keep it alive, the assignment of a charge upon 
the property to a person who had purchased its 
equity of redemption was not extinguished, (1898) 
A. C. 321.24 Our conclusion, thus, is that even if it 
be assumed for the sake of argument that Timma 
became absolutely entitled to the villages mortgaged 
to him by Akkappa during his lifetime, there would 
bo no merger under S. 101, T. P. Act, and tho 
provisos or exceptions to the section would prevent 
the subsequent rights from being merged in the 
0 encumbrance which he held previous to his succes¬ 
sion to the impartible estate. 

There is, however, another difficulty in the res¬ 
pondents’ way in this connexion which seems to us 
to be insurmountable. It would be remembered that 
Timma succeeded to tho impartible estate in 1905. 
Whatever tho legal position of the impartible estate 
holders before the Impartible Estates Act came into 
being was, there is no doubt that they could not 
after that enactment be regarded ns absolute owners 
of the estate, their powers of disposal to a large 
extent being limited by virtue of S. 4 of that Act. 
This enactment reduced the status of these estate 
holders to be that of merely qualified owners. If 
that be so, even the first portion of S. 101 would not 
bo applicable to the facts of tho present case and 
c the encumbrances held by Timma before he suc¬ 
ceeded to the impartible estate would not merge in 
the equity of redemption for the simple reason that 
ho could not be held to have become an absolute 
owner of tho property on Akkappa’s death. Ghoso 
in his Law of Mortgage (Vol. 1, page 524, Edn. 5) 
states the proposition thus : 

‘‘Hut I believe tho expression 'absolutely entitled’ 
which occurs in tho section does not imply the 
absence of intervening charges but has reference 
only to tho nature of the estate and is used for tho 
purposo of designating what English lawyers call 
the fee simple as opposed to a limited cslato. 

If I am right in this view no question of merger 
can ariso iu the case of a person who becomes en¬ 
titled only to a qualified estato in tho property 
• • • • 

d To tho same effect was tho decision in 57 Cal. 
473* to which wo hod referred in another connexion. 
Suhrawardy J. who delivered tho judgment in that 
ca«o observed as follows : 

“Where tho full interest and the limited interest 
coalesce, tho limited interest is extinguished. But 
in tho present case, there was no combination of 
tho two interests. The word 'absolutely 1 is used in 
the section to indicato that the interest in which 
tho encumbranco should merge must be the absolute 
interest and not a limited one. And tho incum¬ 
brancer must become entitled to the absolute 
interest. M 

If this reason is sufficient to prevent the extinc¬ 
tion of liability and to avoid a merger, it would be 
unnecessary to go into tho question of intention or 

24. (1898) 1898 A. C. 321 : G7 L. J. Cb. 2.51 : 78 
L. T. 329 : 4G W. B. 589 : 14 T. L. R. 295. 
Liquidation Estates Purchase Co. Ltd. v. Sir John 
Christopher Willoughby. 


that of benefit. But since we have discussed the 
questions of intention and of benefit in 6ome detail 
already it would bo better if we record our conclu¬ 
sions in that respect as well. The impartible estate 
os we have already stated in the beginning was 
heavily encumbered during Akkappa'slifetime(Exs. 
Z-l and Z-2) with the result that it was taken over 
by the Court of Wards some time in 1900 and con¬ 
tinued to be administered by them for about three 
months even after Akkappa's death in 1905. Shortly 
after Timma’s succession to the estate, however, 
the Court of Wards must have considered the task 
of administration of such an encumbered estate to 
bo hopeless and decided to discontinue their own 
administration and delivered possession oftheestate 
to Timma. Timma, thus succeeded to the impar¬ 
tible estate at the time when it was heavily encum¬ 
bered and it would have been obviously to his benefit 
to keep the encumbrances which were already exe- / 
cuted in his favour alive and distinct from tho 
impartible estate which had devolved on him sub¬ 
sequently. This by itself would be enough to hold 
that the liability under the mortgage Ex. F-l was 
not extinguished ; but Timma's conduct almost 
from the time that he succeeded to the impartible 
estate, also leads to the same conclusion. It was 
admitted in para. 10 of the amended written state¬ 
ment of defendant 1 that a sum of R$. 21,045-2-3 
was received by Timma between June 190G and 
September 1908 in regard to his mortgage. This 
payment is supported by Ex. 1 C printed at p. 175 
and Ex. AA-1 printed at p. 151 of the records. This 
would clearly show Timma's intention to keep it 
separate from the equity of redemption to which he 
succeeded in 1905. We also find that he received 
three more payments in 1914 and 1916 towards G 
Ex. RR (Exs. 16, 17 and 18) aggregating to Its. V 
1900. But before this Timma attempted to transfer 
the mortgage Ex. F-l to his wife Chinnamma Rao 
in 1912 (Ex. TP-1) under legal advice and then 
having split up tho amount due under that deed 
into two, executed two mortgage deeds Exs. QQ and 
lilt apparently in his capacity as a representative of 
Akkappa —the mortgagor. Exhibit QQ was a usu¬ 
fructuary mortgage for Rs. 50,000 and Ex. RR a 
simplo mortgago for tho balance of Rs. 63,030 which 
was according to him due at the time ns regards tho 
mortgago Ex. F-l. Tho property covered by Ex.RR, 
it may be remembered, was new and did not form 
a part of the mortgftgo executed iu 1899. 

The criticism by Mr. Nftrftsimhachar in regard to 
this conduct relates first of all to the time when 
this intention might be taken to have been ex¬ 
pressed by Timma. His contention is thut Timma h 
should have declared either expressly or by neces¬ 
sary implication on tho date on which ho succeeded 
to tho impartible estato in 1905 that ho would keep 
tho mortgages executed by Akkappa in his favour 
alive and distinct from the rights which he acquired 
to tho estate on Akkappa's death. There is no doubt 
that the relevant date, in order toascortain Timnm'9 
benefit was when he succeeded Akkappa. We have 
already shown how tho merger of tho encumbrances 
which he held with the equity of redemption would 
not have been for his benefit. As for the intention, 
the contention that the owner of achargoor encum¬ 
brance must simultaneously with his succeeding to 
tho equity of redemption declaro his intention to 
keep the charge or encumbranco alive expressly or 
by necossary implication and if he fails to do that, 
the liability must bo held to be extinguished is not 
sound. It would bo enough in our opinion f or him 
to do so within a reasonable time at least although 
the rule dcducible from (1855) 20 Beav. 453 = 52, 
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0 E.R. 678 26 appears to be as referred to in Halsbury’ 
Vol.13.para. 173 and as stated in Vol. 23, para. 767 
(Haiteham) that his conduot during the remainder 
of hi9 life would be relevant unless of course, he ha3 
already said or done something which would show 
that he has decided not to keep his previous encum¬ 
brance or charge distinct from his subsequently 
acquired rights. Akkappa died in May 1905. Timma 
could not however get the impartible estate from 
the Court of Wards until August 1905 and the 
receipt of money duo under the mortgage deed 
Ex. F-l in June 1906 was not more than ten months 
after he succeeded to the estate. In the absence of 
any other conduct to the^contrary, Timma’s con¬ 
duot in receiving the money towards his mortgage 
(Ex.F-l)in 1906 coupled with his subsequent con¬ 
duct in trying to convey the security to his wife, leave 
no doubt in our minds as to his intention and the 
b expression of that intention from 1906 onwards 
must be held in the circumstances to bo sufficient. 

This is, however, not all. It was argued by Mr. 
Satyunarayana Rao that the mortgage Ex. F-l was 
Timma’s joint family property and since he and 
his son, the present plaintiff, were members of a 
coparcenary, tho rights acquired by Timma under 
Ex. F-l could not possibly merge with the rights 
which he acquired in his personal capacity us a 
successor of the impartible estate and that inas¬ 
much os the capacities in both these case3 were 
diflerent, there could be no merger. In view of our 
decision that there could be no merger of the mort¬ 
gagee’s rights acquired by Timma with those which 
he acquired on his accession to the impartible estate 
under S. 101 either on account of the fact that ho 
had not become absolutely entitled to the estate in 
c 1905 or that the merger was not for his benefit and 
that he had been expressing his intention to the 
contrary from the time it was possible for him to do 
bo, it seems to ua really unnecessary to go into this 
question at this stage although it may bo necessary 
to do so in connexion with the gift which Timma i6 
said to have made in favour of bis wifeChinnamma- 
ltao. We will not therefore discuss this question 
here but reserve it to be discussed, if necessary, later. 

Learned counsel for the respondent then urged 
that even if tho encumbrance be held not to have 
been extinguished under S. 101, T. P. Act, it must 
bo hold to have been 60 independently of that section 
as a person cannot be, on general principles of law, 
held to occupy the position of both a creditor and a 

♦ L? , r r gard 10 lbo £ame deU ‘ Tbc contention 
is that o. 101 is notexhaustivo and does not provide 
for overy case of extinction of liability. When a 
secured debt for instance, it was argued, ceases to 
exist by virtue °( a payment, liability to discharge 
tho debt would ceaso and the security for the debt 
must in consequence be found to have come to an 
end. No exception can bo taken to this statement so 
far as it goes; but it is in our opinion entirely useless 
to the respondent. Security in a case each as sug¬ 
gested by the learned counsel for the respondent, 
would bo extinguished by tho acts of parties as soon 
as tho mortgagor has paid the mortgago money after 
it became due and got the mortgaged property re- 
transferred or got an acknowledgment in writing 
(registered in cases where tho mortgage deed wa 3 
registered) to tho eflect that the mortgagee's rights 
havo ceased to exist or that all the rights in deroga¬ 
tion of tho mortgagor’s interest have been oxtingui- 
shed. It may also be extinguished by other acts of 
parties such as a remission or a gift or by operation 

25 (1855) 20 Bcav. 453 : 52 K. R 6787707x77. 

404, Dutch v. Skelton. 


of law, e. g., a decree for foreclosure. There is then 
no difficulty in agreeing with the contention that 1 
the term “extinction of liability" is more general 
than that of “merger” and the latter provides for 
only one of the methods by which liability is extin¬ 
guished. But the learned counsel goes wrong, in 
our opinion, when he adds that as soon as there is 
an identity of jural persona of a secured creditor 
with that of his debtor, the liability for the debt 
must bo held to have been extinguished and the 
security for the debt discharged. It must be borne in 
mind that we are not dealing here with cases where 
a person under a personal covenant to discharge 
the debt comes to occupy the position of a creditor. 
Cases of that type would be governed by decisions 
such as contained in 47 Mad. 190,10 to which we 
have already referred. But where there in no such 
covenant, the eflect of agreeing to this contention 
would be really to amend S. 101, T. P. Act. It can- J 
not be denied that the case of a secured creditor 
who is or becomes absolutely entitled to the immo¬ 
vable property over which he had a charge or in¬ 
cumbrance would be covered by Part 1 of S. 101. In 
Mr. Narasimbachar’a words there would be an 
identity in such a c.iseof jural persona of the secured 
creditor with that of the debter who is or becomes 
entitled to the immovable property. If this iscorrect, 
there should be an extinction of liability according 
to the learned counsel for the respondent. But the 
section contains two provisos or exceptions—which 
we must ignore if (we) are to get the result desired 
by Mr. Narasimhachar and this, it is obvious, we 
canDOt do. The fact is that the present case falls- 
within the ambit of S. 101 and as long as it falls 
within the provisions of that section, it would bo 
impossible for us to go beyond its terms, however 
plausibly the argument may be put. ^ 

Two English cases were cited by the learned 
counsel for the respondent in this connexion. The 
decision in (1901) 2 Ch. D. 474-6 is governed by the 
same principle on which the decision of their Lord- 
ships of tho Privy Council in 47 Mad. 19016 Wft s 
based. A limited company which had issued cer¬ 
tain debentures and bad thus agreed to pay the 
debts for which tho debentures were issued pur¬ 
chased some 16 debentures itself, subsequently. It 
was held that the result of the purchase of the 
debentures by the company was that in each case 
the debt was absolutely gone and the security had 
therefore also ceased to exist. Inasmuch as Timma 
had neither raised the loan as was done by the 
limited company nor had he, unlike tho company, 
undertaken any personal liability for the same, this 
case can render no assistance to the respondent, h 
The second case was that in (1910) 1 Ch. D 529*7 
where a covenant to which some of the covenantor 
and covenantees were common was held void. This 
is not the plea raised in the present case. The con¬ 
tention just now is that the mortgagee's rights were 
extinguished as soon as they came to vest in a 
person who happened to become a representative of 
tho mortgagor subsequently and this case is no 
authority for that contention. Moreover, as we have 
observed more than once in the course of this judg¬ 
ment that if we find a case covered by a provision 
contained in the statute law of this country, it will 
be our duty to apply it regardless of any considera¬ 
tion as to what the law in any other country is. 

26. (1904) 2 Ch.l). 474 : 73 L..J. Ch. 843 : 91 L.T. 

288 : 53 \\. R. 44, Hummel v. George Koutlegc & 

Sons Ltd. 

27. (1910) 1 Ch.D.529 : 79 L.J.Ch. 291 : 102 L.T. 

417 ; 54 S. J. 307, Ellis v. Kerr. 
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$ Since the present section 101, T. P. Act, after its 
amendment in 1929, would not apply to the facts 
of the present case, it was contended by Mr. Nara- 
eimhachar towards the close of his arguments on 
this point that the section after its amendment by 
Act 20 of 1929 must be held to be retrospective In 
its operation and the present law must be held to 
have been in existence even before the Amending 
Act was passed. In support of this contention, he 
relied on a Full Bench decision of the Allahabad 
High Court in 54 All. 897.-$ Under general princi¬ 
ples of construction, retrospective effect cannot be 
given to a statute unless an intention to that 
effect is expressed therein in plain and unambiguous 
language or at least unless such an interpretation 
arises by necessary irnplicition: See also A.I.R 1938 
Mad. 779.-$ There is nothing in the Amending Act 
20 of 1929 which may lead us to construe that Act 
0 in that manner. It is impossible to hold that the 
'other sections of the enactment were retrospective 
in character simply because only some of the sec¬ 
tions were stated not to have any retrospective 
effect. This, as observed by Yaradachariar J. in tho 
Full Bench case in 59 Mad. 359,“may well be a 
provision inserted ex majore cautela Nor is it 
possible for us to apply the principles underlying 
the amended section on the ground that it would be 
a safe guide to follow as laying down correctly the 
rule of justice, equity and good conscience for cases 
arising beforo the passing of the Act 20 of 1929. 
This would be virtually holding the section to bo 
retrospective in effect and to ignore that tho Legis¬ 
lature must liavo intended to amend or alter tho 
law from what it was before the Amending Act was 
passed, although the change in tho language clearly 
points to tho conclusion that tho Legislature in¬ 
tended to amend tho law. A Division Bench of this 
Court in 56 Mad. 169*1 also takes tho view that the 
Amending Act of 1929 cannot bo held to bo retro¬ 
spective in it9 operation. Wo have, thus, no hesita¬ 
tion in repelling the contention raise 1 by Mr. 
Nara3imhachar that the amended section or tho 
principles embodied in the amended section should 
bo held applicable to a suit which was started two 
years earlier. Nor is it possible to liobl that tho 
Amending Act of 1929 was purely declaratory and 
was merely reproducing the law as it existed prior 
to that date. A comparison of the various sections 
on the old Act with the provisions contained in tho 
Amending Act would show at once that such a con¬ 
tention is unjustified. For tho above reasons we 
must hold that tho rights under tho mortgage 
deed, Ex. F-l, were not extinguished when Timma 
happened to succeed to Akkappa. 

Tho next important question which we have been 
called upon to decide in this case relates to tho 
nature of tho transactions covered by the deed of 
gift dated 19th August 1912 (Ex. PP-1) by Timma 
favouring bis wife Chinnarnnmrao of the mortgage 
which was executed by Akkappa in bis favour on 
1st April 1899 (Ex. F-l) and by the two subsequent 
mortgage deeds which Timma executed ns tho 

28. (*32) 19 A. I. H. 1932 All. 189 : 139 I. C. 107 : 

54 All. *97 : 1932 A.L..J. 627 (F. B ), Totaram v. 

Kumlal. 

29. (’38) 25 AMI. 1938 Mad. 779 : 182 I. C. 937, 

Srinivasalu Naidu v. Damodarasami Naidu. 

30. (’36) 23 A.ML 1936 Mad. 171 : ICO I. C. 137 : 

59 Mad. 859: 70 M.L.J. 1 (F.B.), Lakshmi Amnia 

v. Sankaranaravana Monon 

31. (’32) 19 A.I."it. 1932 Mad. 734 : 139 I. C. 870 : 

56 Mad. 169 : 63 M. L. J. 587, Kanjeo A Mulji 

Bros, v Shunmugham Pillai. 


holder of the impartible estate on 2nd January 
1913. The sum of Rs. 50,000 for which the mort¬ 
gage was executed in 1899 had, according to 
Timma, swelled to Rs. 1,13,630 by January 1913 
when the two mortgage deeds were executed. This 
debt was, as stated before, divided into the two bits, 
one of which was covered by the usufructuary mort¬ 
gage Ex. QQ and the other by tbe simple mortgage 
Ex. RR which forms the basis of tho present suit. 
The plaintiff’s case is that the transfer of title under 
the deed of gift, Ex. PP-1 and the execution of 
deeds of mortgage Exs. QQ and RR were effected 
under legal advice to prevent a merger—the use of 
Chinnamma Rao's name being really benami for 
Timma. It is true that the plea raised in the plaint 
was not happily worded and the plea of benami 
which was attempted to be made out at tbe hearing 
in tbe trial Court and before this Court was not 
expressly taken; but the user of the expression that 
the transaction was nominal seems to havo been 
really intended to convey that Chinnamma Rao’s 
name was benami and that Timma did not inteud 
to part with tho mortgagee’s rights at all. As is 
well known, pleadings in India are not up till now, 
drafted with as much care and precision as they 
should be, and it would not be proper or conducive 
to justice to interpret them very rigidly. Mr. Nara- 
simbachar took some pains before us to distinguish 
between a nominal and benami nature of a transac- 
tion and although we entirely agree with him that 
there is considerable difference between tbe two, we 
think that the cose put forward in the plaint wasj 
not really different from what wa9 attempted to be 
made out at the hearing. We havo, therefore, to' 
decide whether the gift by Timma in favour of his 
wife Chinnamma Rao was a real gift or was benami g 
in character and merely intended to be for his own 
benefit. If tho gift wa3 real, tho suit must fail as 
tho mortgage then could not bo enforced by tho 
plaintiff who is Timma’s son but by Rangamma as 
tho daughter of Chinnaramarao and on hor, i.e., 
Rangamma’s demise, by her son, defendant 5 in the 
suit. Mr. Narasimhachar also attempted to argue 
tho question that if the gift in favour of Chin- 
narnmarao was not real but was merely nominal or 
benami the mortgage deed Ex. RR in favour of 
Chinnammarao would be, as no money could then 
bo said to havo been due to her by tho impartible 
estate, without consideration. Lastly it was con¬ 
tended that Timma was not entitled to effect tho 
mortgage in view of tho limitations placed on 
holders of impartiblo estato by Act 2 of 1901. 

To take up the question as to the natnro of tho 
gift first. It was pointed out to us by Mr. Satya- ' l 
narayana Rao tint tbo device to introduco Chin- 
namnmrao's name was resorted to by Timma with 
the object of keeping his capacity as a mortgagor 
distinct from his capacity as a mortgigeo and oven 
if legal title be assumed to be vesting in her, there 
would l>o a resulting trust in Timma’s favour and 
would bo enforceable on bis death by his son, the 
present plaintiff. In order to determine the nature, 
of this deed of gift it is necessary to take the 
position of parties, their relationship to each other, 
the surrounding circumstances, tho motives which 
could govern their actions and their subsequent 
conduct into consideration. 

As for the position of the parties to tbo deed of 
gift, Ex. IT-1, tho gift was nude by a husband in 
f ivour of his wife. Ordinarily, if a transfer is effec¬ 
ted ns between a husband and wife, the presump¬ 
tion, in tlie absence of any other circumstance to 
tho contrary, would be that tbo transferee holds the 
property for the benefit of the transferor. The cir- 
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oumstances which were prevailing at the time when 
this document was executed by Timraa, if consider, 
ed along with the oral evidence, point to the conclu¬ 
sion that the object of this so called gift was to 
improvise a sohemo by which the mortgage Ex. F-l 
may lie enforced. The Kalahasti estate, as shown by 
Exs. Z-l aud Z-2 was heavily encumbered and 
Timma could not, even after his succession to that 
estate, do very much to reduce that burden. This 
would be clear from the fact that he had himself 
executed a mortgage deed on 4th August 1908 for 
no less than a sum of rupees six lakhs. Since 
Timraa had succeeded to the estate of Kalahasti 
when it was so heavily burdened, he must have 
realized the difficulty of recovering the debt due to 
him under tho mortgigedeed Ex. F-l. The state¬ 
ment made by Mr. Srinivasachari, P. W. 3, who 
was a lawyer of some standing and who had special 
means of knowledge in regard to the facts to which 
ho deposed, is, inouropinion, quite trustworthy and 
was not, in fact, challenged seriously on behalf of 
the respondents. It was not disbelieved by the trial 
Court and we have no doubt that he was a witness 
of truth. He was a senior member of the Chittoor 
Bar and retired from practice some three years ago. 
The statemont of P. W. 2 is also more or le33 to the 


same effect. 

Let us now examine tho circumstances and the 
documents on which Mr. Narasinihachuri has placed 
relianco in order to show that tho deed of gift was 
real. Tho first circumstance on which he relied was 
that the donee happened to he Timma's second wife 
while the plaintiff was the son of the first wife 
Chellamma who had died before Timma married 
for the second time. Chellamma and Chinnamma 
were sisters. It was alleged that there was mis- 
understanding between the plaintiff nnd his father 
Timma at the time when the latter made the gift 
in favour of his wife, and that tho son had institu¬ 
ted a suit against his father (0. S. No. 30 of 1910) 
alleging mismanagement and praying for the ap¬ 
pointment of a receiver. This would have been of 
somo assistance to Mr. Narasirnhachar's clients but 
unfortunately for them wo find that this suit was 
not fought out to the end and was withdrawn. Mr. 
Narasimhachar has been unable to show anything 
on tho record which would lead us to presume that 
he smt was withdrawn because the plaintiff thought 

l ? al . U . coul<1 1101 successfully prosecuted against 
uis lather and not on account of some understand, 
mg baying been arrived at between them. Thoro is 
no reliable evidence on the record to show that 
here was any misunderstanding between tho father 

entid Ti° n A ih ,° dat ° When thc ,ieed of b' ift wns ««• 
n ^'| Ihe | d ? ° nce V L ,lne8s D W - 3 who deposed to 
ll-feelings between tho plaintiff and his father dur- 

ng the cross-examination by defendants 1 . 3 and 5 

' I m ' ■" t . ho cross-examination by the 
phi ntiff that they became friendly a year after the 

until tT f'n I> T d , ° f and continued to do so 
rMini l l t ' ,Ca,h - D< W - 4 "’ho was a more 
fn! i \ , 0fM n , 0t Kay 11 n .Vthing beyond the 

fact that the relations between tho father and son 

were not friendly for some time from 1910 . The 
statement by I*. W. 3 goes no further. On the other 
hand the statement by P. W. 5 who is an old man 
and being as he says a physician for both Timnm 
and plaintiff to the effect that they began to live 
together after the suit was withdrawn, points to a 
different conclusion. 

Gur attention was next invited to a number of 
'•tiers written by Timma to his counsel 1’. W. 3 in 
the case and letters written by P. W. 3 to Timma. 

S t0 U,e bitter, we find the letters by P. W. 3 to 


Timma were not put to P. W. 3 in cross-examina¬ 
tion although his statement, if true, would go to 
show that tho deed of mortgage was transferred by 
Timma to hia wife for big own benefit and simply 
because ho could not bring a suit on the deed him¬ 
self. The letters written by Timma to this witness 
such as Exs. FFF, FFF-3 and GGG-4 aro not very 
material for deciding tho question whether the 
transfer by Timma was real. Since documents were 
executed by Timraa first in his capacity of a mort¬ 
gagee and subsequently in the capacity of being a 
holder of an impartible estate it is only natural 
that in his correspondence with P. W. 3 he would 
keep up the fiction and write to him in regard to 
the money due under the mortgage Ex. QQ in the 
name of his wife. But when the money in regard to 
Ex. QQ was received, and this is extremely impor¬ 
tant, it appears to have been credited to Timma in 
Timma’s accounts (Ex. EEE). This document was / 
challenged before us by Mr. Xarasimhachari as a 
forgery. It hippens to be in the handwriting of one 
P. Govindu and is signed in the end by oue M. Pul- 
liah, the cishier, both of whom died in 1938. It is 
proved by the stitements of P. Ws. 1 and 2 who 
swore before the Court that they could identifv 
their handwriting and signatures. The Court seal 
on this document shows it was originally produced 
in the Chittoor Sub-Court in 1922 in 0. S. No. 15 
of 1922. This 6uit was disposed of in 1927 but be¬ 
fore it was decided, tho plaintiff instituted another 
suit (0. S. No. 1 of 192G) agiinst ltingamma for the 
recovery of the Rs. 50.UU0 in regard to Ex. QQ. 
But when it was discovered that this money had 
been received by Timma himself and was duly 
entered in the Chittas which were produced by the 
plaintiff in 1922 in 0. S. No. 15 of 1922 tho second 
suit had to be withdrawn. Had the document been 
forged in 1922 at the instance of the plaintiff, it is 
impossible to believe tbit he would have forgotten 
this fact in 1925 and brought a suit for the recovery 
50,( ^ 0 “gainst his step-sister. We have seen 
the document ourselves and it appeared to us to be 
genuine. Thc lower Court does not consider it safe 
to rely upon tho solitary entry in this document as 
it does not contiin Timma’s initials and signatures 
but wo consider it to be hardly likely that Timma, 
the Ri]ah of Kalahasti, as he was then, would 
initial or sign the chittas himself. The fact that 
it was filed after Timma’s death does not detract 
from its value. It could not have been produced in 
Court obviously before a litigation started and there 
was no litigation in regard to this matter till 
December 1919 when Timma died. It may be, that 
thc document is in one person’s hand, but if a h 
person continues to bo an accountant for a number 
of years as Govindu was. the fact that the whole of 
the document was in his hand, would notcreateany 
suspicion. To say that the whole document was 
written in ono ink and what appears to be an 
innundo underlying therein, at one time does not 
^eem to us to ho correct and is not, in any case, 
home out by anything on the record. The appear¬ 
ance of tho document and the evidence of these 
witnesses unrebutted as it is, leads us to hold that 
the document was a genuine one and the monov 
was received by Timma himself and credited in hi's 
account. If the money due under Ex. QQ was 
actually received by Timma himself as wo find it 
was, it would throw considerable light on the nature 
of the deed of gift Ex. HIM and of the mortgage 
deeds Exs. QQ and Hit. Similarly when certain 
monies were received by Timma bv sale of certain 
villages covered by Ex. F-l from D. W. 1 and for 
which sale deeds Exs. XVI, XVII and XVIII 
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any plea that any money was due to him under the 
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id, £be statements contained to these sale 
deeds that the sales were effected with the object of 
pay ing off Chinnamma Rao and on account of Ex. QQ 
or Lx. RR show the reason for the sale but do not 
lead us to conclude, in the absence of any other 
evidence, that the money was actually received by 
Ohinnamma Rao and not by Timma himself as 
shown to have been entered in Ex. EEE. Nor do 
certain claim petitions in Chinnammn Rao’s name 
carry the case any further. It was Timma who was 
writing to his lawyer and since the deed of gift was 
executed in favour of Chinnamwa Rao in order to 
enable him to recover the mortgage amount origi¬ 
nally due under Ex. F-l and this fact was known 
to his lawyer, there is nothing surprising in the 
petitions being made in Cbinnamma Rao’s name. 

It was then argued that the plaintiff has made 
0 certain admissions and since he has not gone into 
the witness box to explain them, thev should be 
taken to be more or less conclusive against him. 
These admissions are said to be contained in Exs. Ill 
and V. It must lie remembered, however, that these 
statements appear to have been made not in regard 
to Lx. RR which forms the basis of the present suit 
but in regard to Ex. QQ which has been discharged 
already. Moreover the original document, Ex. Ill, 
doe3 not say, as the translation at page 209 of the 
printed records does, that a sum of Rs. 50,000 was 
due' to the Rani Garu. The word ‘‘due” does not 
appear in the original although there is no doubt 
that after the sum of Rs. 50,000 the word Rani 
Garu does appear in the original. Whether it 
was intended to be conveyed that tho money was 
duo to her or only that the money was payable in 
c her name is not clear. Tho second document on 
which reliance is placed is a copy of tho plaint in 
O. S. No. 1 of 1925 (Ex. V). This suit, as observed 
before, was instituted by the plaintiff against his 
step-sister Rangamma and the plaint contained tho 
plaintiff's allegation in para. 8 that his father was 
executing nominal deeds of sale and gift in favour 
of his wife Rani Cbmnammarao and an assertion in 
para. 9 that tho said deed of gift was void in law 
and passed no interest to his mother and that his 
father was not competent in law to make the gift. 

I hen follows the statement in para. 12 on which 
stress was laid on behalf of tho respondent that 
iwuii Chinnamma Kao wa9 put in possession of tho 
properties. This might have been so but wo cannot 
overlook tho fact that tho suit was for tho recovery 
of tho Rs. 50,000 which she was stated to havo 


w - j - * uiui uuur i i rip 

E^RR 86 ™? 1 *-?' 1 ° r itS successors E *- QQ and 6 
thl' lfc was ““tended, would show that 

the gift to Chinnamma by Timma was real. But no 

f S,°. £ Rimma’s written statement has been pro¬ 
duced m this case, and in the absence of any evi¬ 
dence on the record, it is impossible to hold that 
Iimma had raised no such plen. In this connection, 

this pi 60 ? a CmI misce Ilaneous petition in 

dnein^ i °- f 80 ° f 1939 With the Pro- 

Th* 0 8 i erta t ' n documeDta T evidence on tho record. 
The application is extremely belated. When the suit 

w™ i em ? nded by tbe Hi 6 b Court in 1938, the 
defendants were authorised to file an additional 

st f‘ emeat ftn(1 produce such further docu¬ 
ments, as they considered necessary. They did file 
an additional written statement and produced docu- 
ments. But no reference to the execution petition in 
E. P. No. 29 of 1921 in O. S. No. 9 of 1910 or to / 
the counter affidavit in E. P. No. 29 of 1921 was 
made by them. Moreover, it would be useless for us 
to permit certified copies of documents to be pro¬ 
duced at this stage as we find that they are not 
being admitted by the other side. We are not satis¬ 
fied that copies of an execution petition or of a 
counter affidavit are public documents, and do not 
require to be proved before they ftre admitted in 
evidence. Had we therefore been inclined to accept 
these documents it would have been necessary for us 
to permit additional evidence to be recorded. This 
in the circumstances we would not have permitted. 

The result is that C. M. P. No. 5980 of 1939 is 
dismissed. 

The only other point which was urged by .Mr. 
Narasimhachar to prove the reality of the gift was 
that Rangamma received a sum of Rs. 8000 from q 
defendant 2 in 1924. Bearing in mind her relation¬ 
ship to defendant 1, wo are not inclined to attach 
any importance to this fact. Timma died in 1919 
and two suits at least were brought after his death 
by the present plaintiff, the latter being, as w© have 
said before, O. S. No. 1 of 1925 against Rangamma 
herself. There is no doubt that the contesting 
defendants were, to a large extent, favouring 
Rangamma and this is boruo out even by the position 
taken on behalf of defendant 5 in the present suit. 
Having considered all tho circumstances and docu¬ 
ments which wero referred to us by Mr. Narasimha- 
chari wo aro of opinion that tho deed of gilt 
Ex. PP-1 was not a real gift and was executed by 
Timma benami for his own benefit and that in exe¬ 
cuting Ex. RR Timma conferred rights on Chinn 

Ti t •. a . % .. . 1 
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caJ sed in regard to the mortgage Ex. yQ without • amnia Rao only with tho object of her being able 
any right or authority. Tho suit was withdrawn to renliso tho money for him. Wo have also no 

Aliniirffnl v lien «# n>n« L. l . . i « ....... « . _ 


apparently becaueo it was found to be based on a 
misapprehension and the statement even if taken 
to be an admission, cannot he in view of tho plain¬ 
tiff's discovery that it was wrong, regarded to bo of 
any value. Rut even if it be not so, it contains no 
admission which can bo of any assistance to the 
respondent. Tho plaint has to bo read as a whole 
and it is impossible to tear a sentence out of the 
icontoxt and read it regardless of what was said 
|thoro both boforo and after. If read as a whole, it 
cannot bo construed to say that tho plaintiff ever 
admitted that Chinnamma Rao was the solo owner 

andlUt m0IKJ dUC un(,er ihc mortgages Exs. yQ 

f il ""I 19 ftllo « c<I ‘hat in the suit O. S. No. 1 

oi 1 JW (a suit for redemption by defendants 1 , 2 
and father of defendant 3 against Raja Narasingh 
G rj') which was finally disposed of by their Lor,I- 

Mid 3 von ?V' r,Vy ( V7 nc ' 1 aml U "Ported in 47 
• <29 - 1 inima although a party did not raise 


ft 


doubt that the devices of first making a gift and 
then executing Ex. RR were resorted to by Timma 
in order to enable him to save his mortgage Ex. P-1 
from tho hands of the creditors of Kalahusti estate 
and to bo able to recover his money through Chinn- 
a mill a Rao's agency. Wo have already quoted ex¬ 
tensively from the judgment of their Lordships of 
the Judicial Committee in A.I.R. 1922 P.C. 94 Il > 
which would show that what could bo done in Eng¬ 
land by tho creation of u trust for the purpose of 
keeping up tho separation of title was attempted to 
bo dono by Timma under legal advice by the benami 
transfer of the mortgage to his wife Chinnamma 
Rao to avoid tho complication which had come into 
existence on account of Timma's accession to the 
impartible estato and thus to save the money from 
being lost. Since wo have come to the decision that 
tho gift and tho mortgage made by Timma were 
benami for himself and not nominal, it is unneces¬ 
sary for us to consider any further if tho mortgage 
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Ex. RR was without any consideration at all. The 
contingency could have arisen only if we were of 
opinion that the transfers under Ex. PP-1, Ex. QQ 
or Ex. RR were nominal only. Nor is it necessary 
for us to consider the question as to what result 
would have followed if we had found in favour of 
the reality of gift and transfers. 

The only contention raised by the learned coun¬ 
sel for the respondent, if we arrived at the conclu¬ 
sion that the transfers Ex. RR were bennmi, was 
that even if the mortgage deed (Ex. F-l) executed 
by Akkappa was found to bo binding on tko Kala- 
hasti estate, a fresh security could not be, after 
Act 2 of 1901 had come into existence, created bv 
rimma and the mortgago deed Ex. RR cannot 
therefore be enforced. The only restrictions placed 
on the proprietor of an impartible estate in regard 
to the alienation of such estates are to be found in 

i d °/ * bft * 4 C * • anc ^ a “ er reading the section 
the only question which emerges for decision on 
this point is whether under the circumstances exis¬ 
ting in this caso Timma would have been as a 
managing member of a joint Hindu family (not be¬ 
ing the father or grandfather of the other copar¬ 
ceners) entitled to make an alienation of the joint 
property in such a manner as to be binding on 
shares of other coparceners independently of their 
consent. This resolves itself into the question whe¬ 
ther (bo alienation by Timma, Ex. RR, was made 
either for legal necessity or for the benefit of the 
estate There is no doubt that Akkappa had exe- 
cuted Ex. F-l in 1899 as he owed money which 
he was liable to pay under the promissory note, 
kx. G, and for the balance of what had still re- 

S ed a!! Dpaid 0ut of tbe decree in 0. S. No. 12 of 
c iHJU. These Akkappa was bound to discharge as 

long as he was alive. This is however not enough. 
\U- must find if Timma’s act could bo justified on 
the ground of benefit or necessity to the estate. 
Since there can be no doubt that Akkappa would 
have been bound to maintain the members of his 
family out of the impartible estate in his posses¬ 
sion if the same be regarded for this purpose as 
joint family property and inasmuch as the decree 

“ 9 : S r 12 of 1890 was passed against him in 
r^pect °f tbe arrears of maintenance and some of 
inese had remained unpaid and the promissory note 

te; e 3?w W b?ot eXeCUted by bim partly in respect 0{ in¬ 
gage deed Ex W m P Y abl °, by bim towards mort- 
XhTo L ^ and partly in di schargo of the debt 

Tiru pa thunder ft* ° DG ^ Se3ba Ayya '- * Vakil of 

r£ ; “ i ''"■••• S 

have been entitled to make family would 

It was contended on behalf of the appellant that 
lin ma was in any case incompetent to make a gift 
1C mortgage, Lx. F-l, in favour of his wifo 

a Ha ° 0 " th ° Rr0und tbat il co °sisted of 

a oint family property and could not bo bequeathed 

was" Thp pa| n t| 0had been born as ho undoubtedly 
was. 1 he contention is that inasmuch as the will 

rr 1 by the C - S - L Ua > ab in 1881 (Ex. A 
r^tod the maintenance and other proporty given 
to r, „ ma u n(3cr tbe wil , ag joiDt f /J y * “ 

formed a kind of nucleus out of which the 


mortgage Ex. F-l was taken, it must be held to be 
joint family property. It was also urged that as 
under the Razinama dated 1st August 1892 in 
0. S. No. 12 of 1890, Ex. C, the decree passed 
thereon, Ex. C-l, and the agreement dated 14th 
October 1896, Ex. D, the amount of maintenance 
which was agreed to he given first by Muddu Ven- 
katappa and then by Akkappa was not only for 
1 imma s maintenance but was intended to be made 
also for the plaintiff, the mortgage which was 
taken by Timma must therefore be held to be the 
joint family property of the father, i.e., Timma 
and of his son — the present plaintiff. Mr. Satva- 
narnyana Rao argued that if it could be shown that 
I imma had sufficient nucleus out of which the 
mortgage Ex. F-l could have been secured by him 
the onus must lie on the respondents to show that 
the money belonged to Timma personally and was 
not that of the joint family. It was submitted that / 
not only was the maintenance granted by Akkappa 
to be regarded as belonging to the joint family but 
that the income of the village received by Timma 
under his father’s will along with jewels and other 
immovable property of high value which the former 
had received from the latter must be held to be 
joint family property-the possession of these pro- 
perties being by itself sufficient to raise a presump¬ 
tion as to the joint family character of the money 
due under the mortgage, Ex. 1. 

It would bo remembered that although 0. S. 

No. 12 of 1890 was instituted not only by Timma 
but on behalf of the present plaintiff also vet the 
allowance tbat was fixed in the compromise' Ex. C 
was for Timma alone, and the plaintiff’s namo 
was not even mentioned. The words “and his male 
descendants’’ used in paras. 1 and 4 of the agree- g 
ment Ex. D, do not in our opinion convey the idea 
suggested by Mr. Satyanarayana Rao that the 
maintenance was being granted to Timma and his 
descendants jointly. We take them to mean on the 
other hand that it was granted to him from genera¬ 
tion to generation and could be claimed by bis 
descendants only after his death. The question 

Ztl L Lu® V 6 ? °\ a member of an impartible 
estate holder s family to maintenance arises as a 

result of his co-ownership in the joint family pro¬ 
perty which the impartible zamindari is considered 
to be or is wholly inconsistent with the zamindar’s 
interest in the property does not call for a decision 
in this suit. There are two recent conflicting dcci- 
°° tb ‘ s point in ^is Court for which see 
M . 'in « Mad -,622 s3 and (1939) 1 M.L.J. Short 
.Notes 39, to which one of us was a party. Rased 
as both of them are on certain Privy Council deci- ,l 
sions, wo have no doubt that the difference would 
bo authoritatively settled in due course. But what¬ 
ever the basis of the right of maintenance may be 
there is no doubt that Mudu Venkatappa, who took 
tho impartible estates or even Timma who, so far 
as tho maintenance and tho village given to him 
under the will are concerned, took portions thereof 
under his father’s will must be laken to have done 
eo in accordance with tho Privy Council decision in 
I.L.R. (1939) Mad. 443, 5 * as self-acquired property; 

32. (’39) 26 A.I.R. 1939 Mad. 614 : 189 I C 1«>3 • 

I- L. R. (1939) Mad. 622 : (1939) 1 M. L. j. 831' 
Maharajah of Venkatagiri v. Rajeswararao 

33. (1939) 1 M. L. J. (N.R.C.) 39. Obla Kondama 
Naicker Aiyan v. Raja Vonugopalaswami Orala 
Kondama Naicker Aiyiio. 

34. (’39) 26 A.I.R. 1939 P. C. 95 : 180 I. C. 773 • 

I.L.R. (1939) Kar. P. C. 192 : I.L.R. (1939) Mad. 

443: 66 I.A. 134 (P.C.), Perumal v. Subbulakshmi. 
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a | an< ? in the absence of any custom to that effect, the 
claim to maintenance at all events made by Timma 
in 0. S. No. 12 of 1890 from his brother Mudu 
Venkatappa, although based on their father’s will 
must be held to have been, in consequence of the 
compromise, Ex. C, and according to the decision 
in I.L.R. (1937) Mad. 42,36 made or granted not as 
of right but only by way of grace. It may be that 
the maintenance was granted by Mudu Venkatappa 
to all his brothers—but this did not mean that the 
grant was made to the head of each branch of the 
.family as such and even if each brother’s descendant 
is held entitled to sue subsequently, it would be 
on the basis of the agreement arrived at originally 
between Mudu Venkatappa and his brothers as 
modified by other agreements and not because they 
bad any right to be maintained out of the estate 
independently of any custom or agreement. The 
b village granted to Timma by his father C. S. I. 
Rajah under bis will may be in view of certain 
decisions of this Court, 24 Mad. 429,30 10 M. L. W. 
498,37 48 Mad. 82733 and A. I. It. 1937 Mad. 63130 
regarded as ancestral property but when we find 
that this village was (together with other villages 
mentioned in the will) continued to be enjoyed in 
spite of the will by the holder of the impartible 
estate (for which see para. 6 in Ex. C) and was 
agreed to be given up by Timma at the time of the 
compromise the contention loses all its force. It is 
true that Timma was in possession of family jewels 
of some value which were given to him under his 
father’s will but there is no evidence in this case 
that they were over 6old by him and being unpro¬ 
ductive of any income cannot be assumed to have 
formed a nucleus for or tho means of acquiring the 
c various items contained in the mortgage, Ex. F-l 
even if the same is regarded to bo immovable 
property. 

In these circumstances, tho presumption that tho 
mortgago deed was joint family property would not 
arise in our opinion. It is interesting to observe 
that tho plaintiff alleged in his plaint against his 
step sister Rangamina, Ex. l)DD, that all tho jewels 
(presumably those which are now alleged to have 
formed the nucleus) wore taken away by her. This 
takes us to issuo 5. As to the first portion of tho 
issue it is sufficient to say that nothing has been 
said by the learned counsel for tho respondent, in 
spite of his elaborate arguments, to indicato that 
the mortgage deed Ex. Itli was not truo or invalid. 

As for the question of this deed being without con¬ 
sideration. the only argument put forward was based 
on the assumption that the deed of gift in favour 
(i of Chinnamma Ruo (Ex. PP-1) was nominal or ficti¬ 
tious. It was conceded that if the transfer by 
Timma under the deed were found to be benami 
and not nominal, there would bo no force in this 
contention. Sinco wo have already arrived at tho 
conclusion that the transfer by Timma under tho 
deed of gift Ex. PP-1 was really benami, this part 


35. (‘30) *23 A.I.R. 1936 Mad. 828 : 107 I. C. 92 : 
I.L.R. (1937) Mad. 42 : 71 M. L. J. 508, Subbayya 
Thevar v. Marudappa Pandian. 

36. (’01) 24 Mad. 4*29 : 11 M.L.J. 210, Nagalingam 
Pillni v. Ramaclmndra Tovar. 

37. (’20) 7 A.I.R. 1920 Mad. 20 : 54 I. C. 140 : 10 
M. L. W. 498, Indoji Jithaji v. Kothapalli ltania. 
churlu. 

38. (*20) 13 A. I. R. 1920 Mad. 51 : 90 I. C. 829 : 
48 Mad. 827 : 49 M. L. J. 341, Salaksh Animal v. 
Doraimamka Nadan. 

39. ( 39) 24 A.I.R. 1937 Mad. 631 : 172 I. C. GC6, 
Kosi \ lsweswara Rao v. Varahanarasimharn. 


of the issue must be decided against the defendants. 
The money under Ex. F-l was undoubtedly due and 
would form a good and valuable consideration for 
the mortgage, Ex. RR. 

The present suit was dismissed by the trial Court 
in the first instance, as observed before, in conse¬ 
quence of its finding on the second part of this 
issue. This portion of the issue reads as if it was 
intended to cover the objection regarding the plain¬ 
tiffs locus standi to maintain tho action on tho 
ground of his father Timma being tho mortgagor 
himself rather than tho objection that Timma 
could not, if tho transaction represented by the deed 
of gift, Ex. PP-1 was merely benami for himself, 
execute the mortgage Ex. RR in his own favour. 
Since the point raised by Mr. Narasimhachar was 
that of law, and we were not quite certain that this 
aspect of the question was not intended to be covered 
by the objection raised on behalf of tho contesting / 
defendants and it was actually considered and deci¬ 
ded by the trial Court, we allowed it to be argued 
hero as well. 

It would be remembered that the liability under 
Ex. F-l was 6plit up by Timma in January 1913 
and two mortgage deeds Ex. QQ and Ex. RR were 
executed by him, a9 the holder of the Kalahasti 
estate in favour of his wife, Chinnamma Rao. Wo 
have already held that the gift Ex. PP-1 was not 
real and was effected to avoid a merger and inten¬ 
ded to be for bis (i. o., Timma’s) own benefit. The 
argument advanced by tho learned counsel for tho 
respondents in this connexion was that if tho gift 
in favour of Chinnamma Rao be not held to bo real, 
the execution of the mortgage deeds Ex. QQ and 
Ex. RR by Timma as a mortgagor (in his capacity 
of being Akkappa’s representative) in favour of his Q 
wife as a benamidar for Timma the mortgagee 
would be wholly invalid on tho ground that a per¬ 
son could not execute a deed of mortgage in his 
own favour or in other words, a debtor could not 
make a covenant with himself and thus become 
his own creditor. As observed elsewhere in this 
judgment, Ex. QQ was satisfied in Timma’s life¬ 
time and thus passed out of tho controversy long 
ago. It must not be also overlooked that in view of 
the endorsement made on Ex. F-l on 1st August 
1904 by the Court of Wards (Ex. F-7) the liability 
under tho mortgage deed Ex. F-l was not barred 
by limitation. Moreover, the mortgage deed, 

Ex. RR, executed by Timma even if benami and 
made for his own benefit, was nevertheless, a trans¬ 
fer made with the objectof clothing Chinnamma Rao 
with tho legal ownership in the mortgage, 45 Cal. , 
909, 40 and 46 Cal. 566, 41 although in view of the * 
deed of gift Ex. PP-1 being benami in character 
there was to bo a resulting trust in Timma’s favour 
with the result that if she had succeeded in reco¬ 
vering any money doe under the mortgage deed, 
she would have had to hold it for his benefit and 
repay it to him — vide S. 88, Trusts Act. Since 
Timma succeeded to Akkappa as tho holder of tho 
impartible estate, he would be entitled to renew the 
mortgage Ex. F-l; but this would bo in hiscapacity 
as mortgagor’s representative only. Timma’s posi¬ 
tion could not be worse than if the money under 
the mortgago deed Ex. F-l was paid on behalf of 
the mortgagor's estate to Chinnamma Ruo who had 
the legal title to recover the mortgage money. 

40. (’18) 5 A. I. R. 1918 P. C. 35: 45 I. C. 770: 45 
Cal. 909:45 I. A. 97 (P.C ), Raja of Deo v. Sjed 
Abdullah. 

41. (* 18) 5 A I.R. 1918 P.C. 140:49 I C. 1: 4G Cal. 

66G: 1G I.A. 1 (P.C.), Gur Narajan v. Sheolal Singb. 



i94a 


Venkatalingama V. Parthasarathy (Abdur Rahman J.) Madras 575 


Q Although the mortgage deed wa9 undoubtedly to 
enure lor his (i. ©., Timma's) benefit ultimately, 
yet for the time being it was being made by Timma 
in favour of Chinnammarao who was a difleront 
person and since it was for Timma’s benefit, there 
could be no objection to the plaintiff 6uing as 
Timma's heir for the recovery of that benefit, parti¬ 
cularly as we find that the mortgagor’s rights had 
passed to defendants 1-2 and the father of defendant 
3 in the action. We do not think that there is any 
force in the contention that the document was 
invalid on account of the fact that Timma was 
executing it iu favour of himself. It was not so 
ex facie and the same devise which English lawyers 
adopt to keep two estates distinct by the creation of 
a trust was being resorted to by Timma himself to 
keep the mortgage Ex. F-l in his own favour ulive 
and enforceable. 


b It was not disputed before us that in the absence 
of a merger it might have been possible for Timma 
the mortgagee to enforce the liability under the 
document Ex. F-l even after he had succeeded to 
the impartible estate ; but thi3, it was alleged, was 
due to the fact that there was a pre-existiDg liability 
which the Kalahasti estate was bound to discharge. 
If the pre existing liability could have been enforced 
by Timma even after he had succeeded to Akkappa, 
no objection could be lawfully raised to Timma, the 
mortgagor, executing a deed of mortgage in favour 
of Chinnamma ltao although she might have been 
then really a trustee for the benefit of Timma, the 
mortgagee. It may ut times happen that a person 
may come to occupy two capacities and may hold 
rights in one capacity against himself in another 
capacity. But it would not necessarily follow that 

c his rights and duties are on account of that incident 
extinguished. A manager or karta of a joint Hindu 
family may, in his capacity as a karta, legitimately 
sell a joiut family property for joint family necessity 
or benefit to one of the members of the family or 
oven to himself in his individual capacity as long as 
the transaction is not fraudulent or ho does not take 
any undue advantage of his position. He cannot be 
6 aid in a case like this to bo contracting with him¬ 
self. Ho has really a dual capacity. 

Similarly, after his succession to the impartible 
estate Timma occupied two capacities and was in 
possession of two kinds of property. He was a mort¬ 
gagee to start with and became a representative of 
bis mortgagor independently of his will. Moreover, 

^ia e T 0, "l P r °P er1 ?. even if it was not ancestral, 
would devolve on his widow and other heirs in ac- 

d ! b ° fules of Mitakshara while the 

impartible estate would not be taken bv his heirs 

I r .W, ° S°.v W0Ul ? be eratitled to succeed in ac 
co dance with the rules of lineal primogeniture. To 

RMI A n C 'i in A - h Born. 24,« 
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, Cb ’ c 1) - 6 have no application. In the 

first case, ,. e. A. I. R. 1929 Bom. 24 certain 

( Wd?m Ce3 .i 7 1,0 wero authori6e<l hy their mortgage 
the O !?, b ° property on default hy 

the mortgagor sold it hy auction to a ben tmidar or 
a trustee for themselves and it was held that the 
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transaction did not affect the relations between the 
mortgagor and the mortgagees and the sale was * 
void and unenforceable. This case was so decided as 
first of all the mortgagees were held to have been 
merely authorized to sell the property and not to 
purchase it themselves which if allowed would have 
put them in a position where there would have been 
a conflict of duty and interest (their duty being to 
sell to the best advantage of the mortgagor and 
their interest being to purchase to the best advan¬ 
tage for themselvesjand secondly as the mortgagees* 
capacities were not different and continued to re¬ 
main the same throughout. They worked as mort¬ 
gagees all along and could not sell the property to 
themselves. 

The second case is that of 1694 A. C. ISO. 45 The 
/acts of this case wero that Miss Astwood conveyed 
her property in a wharf at Kingston known as Ast¬ 
wood \\ harf to one Davies by way of a mortgage. / 
The deed contained a power of sale in the event of 
interest being in arrears. After a notice by Davies 
the mortgaged premises were put to auction and 
purchased by one Cobbold, who was the sou-in-law 
of Davies, the mortgagee. Cobbold was acting on 
behalf of Davies and no money had passed. Davies 
however executed a conveyance to Cobbold who iu 
his turn signed an undertaking at the same time to 
convey the property to Davies when called upon to 
do so. After the auction Davies treated himself to 
bo the owner. He remained in possession, improved 
the property and carried on business in his own 
name and on his own behalf. Davies subsequently 
agreed to sell Astwood Wharf to the defendant 
Henderson. In regird to the auction sale that was 
held at Davies’s instance, Lord Macnaghten in 
delivering the judgment of their Lordships of the 
Privy Council observed us follows : ^ 

"The so-called sale was of course inoperative. A 
man cannot contract with himself. A man cannot 
sell to himself, either in bis own person or in the 
person of another. But such a transaction is not ne¬ 
cessarily a fraud or evidence of fraud.** 

Learned counsel for the respondent has relied on 
this passage. The main facts of the case are very 
similar to those in A. I. R. 1929 Bom. 24.»- The 
mortgagee in this case also acted in one capacity 
throughout and having been authorized to sell in 
certain circumstances sold the property really to 
himself. This case would not be an authority for the 
proposition that the representative of a mortgagor 
would not be, after he c*me to occupy that position, 
competent to renew a mortgage or executo a con¬ 
veyance in favour of the representative of a mortga¬ 
gee who had held a mortgage before he came to h 
occupy the position of the mortgagor’s representa¬ 
tive. It is unnecessary for us to go into the eases 
covered hy S. 101, T.*P. Act, again. But indepen¬ 
dently of 8. 101, these cises do not seem to be any 
authority for the proposition contended for. 

The third case is that of (1903) 1 Ch. D. 63G. 4 * 

In this case, a tenant for life had granted lease of 
premises consisting of a dwelling house and a soda 
water factory to himself, his son and a stranger. In 
holding that such a covenant was bad in law, Far- 
well J. observed at p. 843 as follows: 

"Then there only remains the last point, which 
is one of very considerable interest. If there is 
one doctrine better settled than another in a 
Court of equity it is that a man shall not put him- 
self in such a position that his interest conllicts 
with his duty. A man cinnot be both buyer and 
seller, or lessor and lessee. Now to that principle 
there is suid to he ono exception, that under powers 
of leasing, the donee of the power can lease to a 
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a trustee for himself. Assume that it is so. It is a per¬ 
fect anomaly. It is an exception which owes its 
existence to authority, and not, with all respect, to 
common sense. There is no possible ground for it 
that I can see, and I should decline to extend it one 
hair’s breadth. But it is clear to mv mind that 
there is no authority, and no ground for saying, 
that the donee of a power of leasing could lease to 
himself, either alone or jointly with others, without 
the interposition of a trustee. Assume for a moment 
that he can lease to a trustee; that must be because 
you get a perfectly good contract at law, with cove¬ 
nants at law which can be sued upon and recovered 
on; and it may be that the fact that the trustee has 
a right to indemnity over against the lessor may be 
disregarded. However that may be, there is no 
authority to shew that the donee with a power of 
leasing can lease to himself, and I am clearly of 
b opinion that he cannot.” 

Here, as in A.I.R. 1922 P.C.94, 19 it was assumed 
that the lease could have been possible with the 
interposition of a trustee. IsChinnamma Rao’s posi¬ 
tion in the present case not that of a trustee? If it 
is, and wo are of opinion that it is not different 
from that of a trustee, there would be no difficulty 
in holding that the general principlestated in(1903) 
1 Ch. D. 83G U has no application to the present 
case. 

The last case brought to our notice in this con¬ 
nexion was that of (1889) 40 Ch.D. 395. 46 The facts 
of this case were that a sale was made by certain 
mortgagees under powers to sell for an incorporated 
company Farrars Ltd. It was impeached on two 
grounds, the first of which is not relevant in this 
case. But the second was that the defendant John 
c Riley Farrar who was one of the three mortgagees 
was personally interested in the purchase being at 
the time of the sale the holder of certain shares in 
the company. The sale was not sot aside by 
Chitty J. and on appeal being preferred Bindley JJ. 
observed as follows : 

"A sale by a person to himself is no sale at all 
and a power of sale does not authorise the donee of 
the power to tako the property subject to it at a 
price fixed by himself, even although such price bo 
the full value of the property." 

Then follow the words on which particular reli¬ 
ance was placed by Mr. Narasimhachar : 

"Such a transaction is not an oxeroise of the 
power, and the interposition of a trustee, although 
it gets over the difficulty so far as form is concerned, 
does not affect the substance of the transaction." 
d Relying on these words, learned counsel for the 
respondent contended that the interpositionof Chin- 
naimna Rao in this case would not affect the sub¬ 
stance of the transaction although it might have 
helped him in getting ovor tho difficulty so far as 
the form was concerned. We must however remem¬ 
ber that in this case Bindley B..T. was, if we under¬ 
stand him correctly, laying down tho rule that the 
interposition of a trustee would not affect the sub¬ 
stance of the transaction as he was of opinion that 
the power of sale did not originally authorize the 
donee of the power to tako tho property himself and 
that ho could not be permitted to get round tbo 
want of authority and thus commit a breach of faith 
by employing an intermediary or a trustee ami thus 
achieve tbo object which ho could not otherwise 
have. This would not be so in tho present case. 
There can be no breach of faith and no conflict of 
interest and duty in tbo present case. Moreover, 

Bindley B. J. observed a little later in that case as 
follows : 


“A mortgagee with a power of sale, though often 
called a trustee, i9 in a very different position from 0 
a trustee for sale. A mortgagee is under obligations 
to the mortgagor, but he has rights of his own which 
ho is entitled to exercise adversely to the mortgagor. 

A trustee for sale has no business to place himself 
in such a position as to give rise to a conflict of 
interest and duty.” 

This would show the distinction pointed out by 
the noble Lord between the mortgagee with a power 
of sale who was not permitted to employ a trustee 
to carry out a fraud or breach of faith and do what 
he was not authorized to do by the contract, that is, 
to purchase the property himself and the trustee for 
sale (or for mortgage as Chinnamma Rao was) who 
has no business to place himself in such a position 
as to give rise to a conflict of interest and duty. By 
means of the deed of gift, Ex. PP-1, Chinnamma Rao 
was placed in a position to recover the mortgage / 
money under Ex. F-l, which the mortgagee intended 
to keep distinct from his other rights to which he 
had become subsequently entitled on account of 
Akkapp.Vs death. There was nothing in that transfer 
to Chinnamma Rao to which exception could be taken 
on any known principle of law. If we remember 
that Timma the mortgagee came to occupy a differ¬ 
ent capacity on his succeeding to the impartible 
estato of Kalahasti and it was possible for him in 
one capacity to have rights or duties against or in 
respect of the capacity to which he succeeded later, 
tho case would not present that difficulty os it seems 
prima facio to do. That a person may have rights in 
one capacity against himself in another capacity is 
also clear from tho following passage in Salmond’s 
Jurisprudence (Edn. 9) at page 424 : 

"It often happens that a single human being g 
possesses a double personality. Ho is one man, but 
two persons, unus homo , it is said, plurcs persotuis 
sustmet . In one capacity or in one right as English 
lawyers say, he may have l^gal relations with him¬ 
self in his other capacity or right. Ho may contract 
with himself, or owe money to himself, or transfer 
property to himself. Every contract,debt,obligation 
or assignment requires two persons; but those two 
persons may bo the sarao human being. This double 
personality exists chiefly in the case of trusteeship. 

A trustee is, os we have seen, a person in whom the 
property of another is nominally vested, to the intent 
that he may represent that other in tho manage¬ 
ment and protection of it. A trustee tboreforc is for 
many purposes two persons in tho eyo of tho law. In 
right of his beneficiary he is one person, and in his 
own right be is another. In the one capacity he may 
owe monoy to himself in the other. In tho one capa- h 
city he may own an encumbrance over property 
which belongs to himself in the other. He may bo 
his own creditor, or his own landlord; as where a 
testator appointsoneof his creditors as his executor, 
or makes one of his tenants tho trustee of his land. 

In all such cases, wero it not for the recognition of 
double personality tho obligation or encumbrance 
would be destroyed by merger, or confusio , as tho 
Romans called it, for two persons at least arc requi¬ 
site for the existence of a legal relation. No roan 
can in bis own right bo under any obligation to 
himself, or own any encumbrance over bis own pro¬ 
perty : nulli res sun 

In view of tbo facts that tbo mortgage deed 
Ex. F-l was not extinguished l>y merger and was 
enforceable in 1913. Timma was competent, in our 
opinion, to make a transfer in favour of bis wifo 
Chinnamnmrao (although benami for himself) and 
since Chinnamma Rao was a separate person for this 
purpose, tho mortgage, Ex. RK bv limma as a 
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a holder of the Kalahasti estate and in his capacity of 
Akkappa’s representative cannot be held to be in- 
fructuous on the ground that the two capacities of 
the mortgagor and the mortgagee happened to con¬ 
tinue in Tiinma at one time and can be enforced by 
the present plaintiff as an heir to Timma the mort¬ 
gagee against the person who had purchased the 
equity of redemption subject to Timma's mortgage. 
Mr. Narasimhachar wanted us towards the end^of 
his arguments, to permit him to argue tho question 
of subrogation and priority particularly as it was 
considered by the lower Court in its finding sub¬ 
mitted to this Court after the order of remand. This 
point was being raised on the allegation that a large 
sum of money was paid by the first, the second and 
tho father of the third defendants to Raja Nara- 
singirji whose original mortgage was prior in mint 
of time (1893) to that taken by Timma in 1899. It 
o was conceded by the learned counsel for the respon¬ 
dent that no such plea was raised either in his 
client s written statement or iu the written state¬ 
ments of those who had purchased the equity of 
redemption along with defendant 1. He alleged 
however that this question was raised by defen¬ 
dant 4 in his written statement and an issuefissue 11) 
was framed for that purpose. It might bo stated 
hero that the Rajah of Venkatagiri (defendant 4) 
was impleaded as a defendant in the suit us he was 
admitted by the plaintiff to be a subsequent inort. 
gagee of the property in suit and thus interested in 
the equity of redemption (plaint para. 13). It was 
alleged on behalf of defendant 1 that the money was 
paid by him, defendant 2 and the father of defen. 
dant 3 to Raja Narnsingirji by raising a loan from 
the Rajah of Venkatogiri and that a major portion 
c of this amount has been repaid by them during the 
pendency of this suit. 

Tho plea of priority raised on behalf of the Rajah 
of v cnkatagiri was in respect of the transaction 
covered by Lx. 15, i. e., tho mortgage deed executed 
by defendant 1 and his brother in 1919. No such 
plea was raised on behalf of defendants 1 to 3. It 
was apparently not raised as it was considered by 
them that tho Rajah of Venkatagiri who had ad- 

- „ whole of tho ,none y whicb went to pay 
on Raja Narasmgirji had raised it himself. It may 
bo that these defendants paid a little over four lakhs 
f rupees to tho Rajah of Venkatagiri or his heirs 
subsequently and balance of about Rs. 1.50 000 only 

rect oTthoTn t0 b ° > aid t0 in res 7 

fho faeMhn? i 4:,18 °. Ex - 15 * But we cannot forget 
ho fact that when the caso was remanded by the 

d to'put the dofen,lnnt8 were permitted 

thev hnil m a " ntlen statements and although 

plea of subrogation or priority Whi n .l ra ' SC Rny 

°- thS 

have prior'ity for the sum actuaUy duemThemmld 
E rhl! ! ’ 0D * f ° rCK ° 1US own 0-c.. the plZ 

till s) rights to recover any money from some 3*> 
villages which the Rajah of Venkatagiri'sheirs had 
purchased from these defendants. This was done 
while the defendants were present in Court and 
^ithout any objection or demur on their behalf 
this would mean that the plaintiff was permitted 
to change his position to his detriment in conse¬ 
quence of lus compromise with defendants 8 to 10 
ana nothing was said on behalf of defendants (lto3) 
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which may havoled the plaintiffs to think that any 
such plea would be raised on their behalf subse- ® 
quently. The compromise cannot now be annulled 
and the Rajah of Venkatagiri has not naturally 
after the compromise taken care to bo represented 
before us. We failed to see how the lower Court in 
view of these facts, could permit defendants 1 to 3 
to take advantage of the issue framed in consequence 
of tho objection raised by the Rajah of Venkatagiri. 
But this the Court happened to do. After hearing 
his arguments, we told Mr. Narasimhachar that the 
lower Court was not, in our opinion, justified to 
permit his client to take advantage of issue 11 and 
he might, if he was so advised, make an application 
for an amendment of his written statement. This 
application was made by him and was rejected by 
us for the reasons which we have mentioned in our 
order on C. M. B. No. 3448 of 1940. Even after his 
petition was rejected, Mr. Narasimhachar wanted f 
us to decide the question whether the attitude taken 3 
up by the trial Court, in this connexion, was correct. 

We have already stated our reasons for holding that 
it was not so and we say so in this judgment in 
accordance with the learned counsel’s wishes. 

The only question that now remains to be dis¬ 
posed of is that of payments. The lower Court has, 
while disposing of issue 19 held that payments were 
made by defendant 1 to the extent of Rs. 2650. It 
did not apparently read the entire documents Exs. 16 
and 18 or it would not have fallen into this error. 
The payment referred to in Ex. 16 towards the 
mortgage was for Rs. 1100 and not for Rs. 1450. 
Similarly, the payment referred to in Ex. 18 was for 
Rs. 800 and uot for Rs. 1200. This would reduce 
the amount of Rs. 2650 to Rs. 1900 only. 

As to the payment by defendant 2 to Rangamma, 
the matter has been discussed by the trial Court ,J 
under issue 8. Chinnammarao was the mortgagee 
under Ex. RR and even if the mortgage Ex°. RR 
was benami as we have found it to be, she was still 
entitled to represent Timma and give a complete 
discharge. After ChinuammarHo’s death, Rangamma 
would be her heir and was entitled to do the same. 
Defendant 2 was, therefore, justified iu making a 
payment of Rs. 8000 to her. It may bo that tho 
plaintiil is entitled to recover this amount from 
RaDgamma or her heir in requisite proceedings, but 
so far as defendant 2 is concerned, it would not be 
possible for tho plaintiil to make him liable for the 
same amount twice over. The defendants are there¬ 
fore entitled to receive a credit for this amount. 

The receipt Ex. 2 acknowledging this payment is, 
however, an unregistered document and could not 
effect the release of defendant 2’s 6hare from tho /, 
mortgage without registration which it purports to 
do. Defendant 2 is not thus legally entitled to ask 
for a releiso of his share and this his learned coun¬ 
sel conceded before us. What he urged was that the 
plaintiff should be in the event of a decreo being 
passed in his favour, directed first to proceed against 
the share of defendants 1 and 3 and to proceed 
against the share of defendant 2 only if any portion 
of his decreo remained unsatisfied. This request 
was not opposed by the other contesting defendants 
except to a small extent on behalf of defendant 3, 
who made a similar prayer in regard to tho property 
which appears to have fallen to his share in some 
private partition. We pro|>osc to consider these pru- 
>ers towards the end of this judgment. 

As for the sum of Rs. 21,0id the respondents* 
contention was that a credit for the amount should 
be granted to him. The details for this amount are 
to be found in para. 10 of the amended written 
statement of defendant 1. These payments were 


5/8 Madras Madura Mills Co- v. Minakshi S. Devasthanam A. I. R. 


n alleged to have been received by Timma long before 
he executed the deed of gift or Ex. HR and we 
agree with the lower Court that these items must 
have been taken into consideration by Timma before 
he executed the mortgage Ex. RR. If interest was 
calculated in accordance with the terms of the 
mortgage deed, it would have come to much more 
and this shows that these payments must have been 
taken by Timma into account. As for the sum of 
Rs. 12/283-5-10, the details of which are also given 
in the same paragraph of the same written state¬ 
ment, we find that the matter was discussed by the 
trial Court in paras. 58 to 61 of its judgment. These 
amounts appear to have been paid to Timma and 
the only reasons which the lower Court has given 
to disallow them to the defendants are that they 
could not have been appropriated towards Ex. RR 
and that Ex. RR. cannot be reopened now at the 
b instance of the defendants. The defendants were no 
parties to Ex. RR and if any payments were made 
by them which were not taken into account, they 
would be entitled to get that done. We must there¬ 
fore allow these items (of a total of Rs. 12,283-5-10) 
mentioned in para. 10 of the amended written state¬ 
ment of defendant 1 and hold that they were received 
on the dates stated therein. The plaintiff has pro¬ 
duced Ex. KKK which would show that if the sum 
of Rs. 12,283-5-10 be given credit to the defendants 
on the dates on which the various items comprising 
this amount wore received by Timma, a sum of 
Rs. 1,09,896-2-0 would be due in January 1913 in 
respect of Ex. F-l and not the sum of Rs. 1,13,630 
as represented by Exs. QQ and RR. Since Ex. QQ 
was a usufructuary mortgage for a sum of Rupees 
60,000 only, the balance in regard to Ex.RR would 
have to be taken, as shown in Ex. KKK to be 
c Rs. 69,898-2-0 on 2nd January 1913 instead of the 
6um of Rs. 63,630 which is to be found in Ex. RI1. 
Mr. Narasimhachar’s contention that Timma must 
bo presumed to have foregone a sum of Rs. 11,000 
independently of these items did not appeal to us. 

If these items were not to be taken into considera¬ 
tion, something like Rs. 1,24,000 would have been 
due on 2nd January 1913 in respect of Ex. E-l 
while according to Timma's accounts it came to a 
sum of Rs. 1,13,898. The difference between this 
amount and the amount of Rs. 1.09,898-2-0 appears 
to have been mainly due to the calculation of inter¬ 
est from tho dates on which these amounts were 
received. Wo have no reason to assumo Timma’s 
generosity in relinquishing an amount of some¬ 
thing like Rs. 12,000 on tho one hand and dis¬ 
honesty in refusing to allow credit to the items of 
d Rs. 12,283-5-10 received by him on tho other. Wo 
are proparod to do neither and must therefore agree 
with the account given in Ex. KKK and hold that 
Ex. RR should have been for Rs. 59,898-2-0 only 
and not for Rs. 63,630. 

As for the requests made on behalf of defendants 2 
and 3 that theireharesof tho properties which have 
been allotted to them in some private partition or 
compromise may be sold only if tho decree passed 
in favour of the plaintiff remains unsatisfied from 
the properties which have fallen to defendant l's 
share. Since no objection has been raised to this on 
I behalf of defendant 1 there appears to bo no objec¬ 
tion to accede to these prayers so far as the defen¬ 
dants inter so are concerned but the plaintiff was no 
party to any arrangement and it is only equitable 
(that tho order should not affect him adversely. Wo 
would, therefore, order that in realising his decreo 
the plaintiff shall proceed against tho properties 
allotted to defendant 1 and it is only when he finds 
Ihut the whole of the decretal umount would not be 


realised from out of the mortgaged properties which ^ 
have fallen to defendant l's share that he may 
proceed against the other properties which have 
been allotted to defendants 2 and 3. It does not, 
however, mean that if any dilatory tactics are 
adopted by or on behalf of defendant 1 that the 
plaintiff would be disabled from proceeding against 
the properties which have fallen to the shares of 
defendants 2 and 3. We have acceded to the prayers 
made on behalf of defendants 2 and 3 purely for 
the 6ake of their convenience; but if the plaintiff 
finds that he is being inconvenienced by these con¬ 
ditions, he would be entitled to proceed against their 
properties simultaneously with those of the pro¬ 
perties belonging to defendant 1 as well. As between 
defendants 2 and 3, the plaintiff may, subject to 
what we have said, proceed against the properties 
which have fallen to defendant 2’s share before he 
proceeds against the properties belonging to defen- f' 
dant 3. Learned counsel for defendant 2 was agree¬ 
able to this course. For the foregoing reasons, the 
decree passed by the trial Court, and finding on the 
issues after remand are vacated and a preliminary 
decree is passed in favour of the plaintiff with costs 
of this and the trial Court both before and after 
remand. We have already observed tho amount due 
under Ex. RR would bo taken to be Rs. 59,898-2-0 
and not Rs. 63,630. The plaintiff would be entitled 
to the contractual rate of interest upto tho time of 
this decreo and to six per cent, from tho date of the 
decree upto the date of realisation. Time for pay¬ 
ment six months. The compromise arrived at be¬ 
tween the plaintiff and defendants 8 to 10 may be 
recorded and embodied in the decree. The loDg 
pendency of this appeal from 1931 to 1938 has 
attracted our serious attention and wo have felt j 
compelled to have the matter closely examined with 
a view to prevent similar delays in future. 

C.R.K./K.S. Order accordingly. 
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Leach C. J. and Kuppuswami Ayyar J. 

Madura Mills Co., Ltd. through its 
Managers, Messrs. A. and F. Harvey, 
Madura — Appellant 

V. 

Madura Sri Minakshi Sundarcswaral, 
etc ., Devasthanam represented by Exe¬ 
cutive Officer , It. S. Nayudu — 

Respondent. 

Appeal No. 248 of 1939, Decided on 2nd Decem¬ 
ber 1941, against decree of Sub-Judge, Madura, in 
O. S. No. 2 of 1938. 

Madras Religious Endowments Act (2 of 
1927), S. 44B —Inam of land granted in time of 
Karnatic Rajas—Inamdars to guard Sikaram of 
temple by four men night and day—Annual in¬ 
come of inam land not more than Rs. 136 — 
Grant not produced—Inamdars in statement to 
Inam Commission alleging "this land was 
given to our ancestors by the Rojas of Karnatic 
for watching tower of aforesaid temple 
Inamdars held entitled both to melvaram and 
Kudivaram rights in land—Contrary statements 
in mortgage deeds executed by inamdars beld 
immaterial. 

The inam was granted in tho time of the Karna¬ 
tic Rajas und the service to bo i»erformed wa9 the 
guarding of the Sikaram of a temple. The mamdau 
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a were required to provide four men a9 watchers 
throughout day and night. The grant had not 
been produced and the evidence with regard to it 
consisted of the statement made on behalf of the 
inamdars at the time the Inam Commission was 
sitting, the inam register and certain deeds of mort¬ 
gage. The relevant portion of the entry contained 
in the statement to the Inam Commission was as 
follows : ‘‘This land was given to us by the Rajas 
of Karnatic for watching the tower of the aforesaid 
temple”: 

Held that (1) the words implied a gift of the soil 
to the Inamdars who became entitled to both the 
melvaram and the kudivaram : (’24) 11 A. I. R. 
1924 Mad. 833, Disting. [[> 579 c 2] 

(2) the fact that the total income from the lands 
granted was small namely no more than R3. 136 
per annum also indicated that the inamdars were 
entitled to both the melvaram and the kudivaram ; 

- ' [I* 5S0 C 1] 

(3) the recitals by the inamdars in certain 

mortgage deeds executed by them that the land 
mortgaged was their ancestral property in which 
four-fifths of the kist had been remitted in their 
favour as remuneration for the performance of the 
Sikaram kaval servico at the temple were merely 
“self serving” and no importance could be at¬ 
tached to them in view of the entry in the state¬ 
ment to tho Inam Commission. [p 579 q 2] 

King and Partridge — for Appellant. 

K. Rajah Atjyar and T. A. Ramasuami Reddy 

— for Respondent. 

LEACH C. J—This is an appeal from a decree 
passed by the Subordinate Judge of Madura in a 
C suit filed by the respondent under the provisions of 
S. 44 (B), Madras Religious Endowments Act, 1926 
for a declaration that two parcels of land situate in 
the villages of Anuppanadi and Ponmeni were 
granted in respect of the Sikaram kaval service at 
the Shri Minakshi Sundareswaral temple, Madura 
and that the lands were liable to resumption as the 
result of the failure of the grantees to perform the 
service. The appellants bought one of the parcels of 
land and tho appeal is confined to the area which 
they purchased. It measures 5.9 acres. Sub-sec¬ 
tion (1) of S. 44 (B) provides that a sale of the 
wbolo or a portion of an inam granted for the per- 
a , chftrit y 0r service connected with a 

by he BrftTh r aDd ma,le ’ confirrned or ^cognized 
Snh7 fof i !* ^nvernment, shall be null and void. 

w .n'ln'i } lC9 that the Collector resume the 

d L b L° T, P ' irt 1 of an * nnra of this nature if it 

* * ' Lu math or ^Ple has ceased to ex- 

Si ms« hie rS ? ° r 8CrViC0 in Question has become 
impossible of performance. Any party aggrieved bv 

an order of the Collector may appeal to the District 

Collector and ,f the District Collector’s decision is 

against him lie may file a suit in a civil Court for 

determining whether the inam comprises bo“h the 

U10 I 'Y h 7 na,ltl the kud, varam or only the melvaram. 

In th. 3 case it is common ground that tho inam 
was granted m the time of the Karnatic Rajas and 
the service to be performed was the guarding of the 
Sikaram of this temple. Tho inamdars were re¬ 
quired to provide four men as watchors throughout 
the day and night. Tho grant has not been produced 
and tho evidence with regard to it consists of the 
statement made on behalf of tho inamdars at tho 
tune the Inam Commission was sitting, the inam 
register and certain deeds of mortgage. In 1336 the 
deputy Collector, at the instanco of the Devus. 
thunam. inquired into the question whother there 


had been a failure on the part of the inamdars to 
perform the service required of them and in the 1 
course of the inquiry he went into the question 
whether the inamdars were entitled to both tho 
melvaram and the kudivaram. His conclusion was 
that the inam did not confer upon the grantees 
both the varams, but only the melvaram. On this 
basis bo passed an order resuming the melvaram 
and re-granted it to the Devasthanam. The trustee 
01 the Devasthanam appealed to tho Collector, who 
confirmed the Deputy Collector’s order. The result 
wa3 the institution of tho present suit. The Subor¬ 
dinate Judge held that tho inam comprised both 
the varams. Consequently he granted a declaration 
that the lands themselves constituted the inam 
attached to the Sikaram kaval service at this temple 
The appellants say that the Collector came to the 
correct conclusion and as the purchasers of the land 
they are entitled to the kudivaram. The statement / 
presented to the Inam Commission contains in 
col. 4 this entry : 

“ This land was given to our ancestors by tho 
Rajas of Karnatic for watching the tower of the 
aforesaid temple and they were watching the tower 

of the said Meenakshi Amman’s temple and enjoy. 

ing the said manyam land and now we are watching 
the tower of the said Meenakshi Amman temple 
an«l enjoying the inam land.” t 

The land apparently was not then assessed, but 
ir it Lad been it would have been assessed at the 
figure Rs. 43-2-9. On the basis of this statement, 
which has been marked as Ex. B, tho Deputy 
Collector recommended that there should be a jodi 
of Rs. 8-10-2 per annum and this recommendation 
was accepted by the Inam Commission. In holding 
that the inam included both the varains the Sub- n 
ordmate Judge relied on the entry in col. 4 of the 7 
, , • There is there the plain statement that the 

and was ‘given” to ancestors of the inamdars by 1 
the Rajas of the Karnatic for watching the tower 
The words used imply a gift of the soil to the 
inamdars, and consequently the Subordinate Judge 
, r ‘ gbt '*? folding that they became entitled to 
both melvaram and the kudivaram. It has been 

that th ° u ' ,vocate f °r the appellants 

M r r fi K . men of , Ven hatasubba Rao J. in -17 

in' j9 i 8 W reads tho Wora ‘‘ land " in an inam 
grant in a different sense. It is clear from the judg- 

nent in that case that the learned Judge was rnerefy 

interpreting the word in the light of the context. 

K^ant in that case Las nothing in common with 
the statement in Ex. B. For the appellants it is 
said that the statement made in Ex. D should be 

iloo “ .because in a mortgage deed executed iu h 
ihjj aud in subsequent deeds of similar nature tho 
mortgagors stated that the land mortgaged was 
their ancestral property in which four-fifths of the 
tist had been remitted in their favour as remunera¬ 
tion for the performance of the Sikaram kaval 
service at tho temple. We do not attach tho same, 
importance to these recitals as to the statement in' 

Ex. B. There would naturally be difficulty in mort- 
K ,l b'ing the lands if it was confessed that both the 
varains belonged to the mortgagors on terms of 
service. The Subordinate Judge has described the 
recitals in the mortgage deeds ns "self serving” and 
m view of the statement in Ex. B this may verv 
well be the case. * 

There is another factor which supports tho con¬ 
clusion of tho Subordinate Judge and that is that 


1. (’24) 11 A.I.R. 1924 Mad. 833 : 79 I. 0. 619 : 
47 M. L. J. 598, Chidambaram Gurukkal v. Sun- 
dararn Pillni. 
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the total income from the lands granted was small. 
At the time of the inam settlement the total income 
of both the parcels of land amounted to no more 
than Rs. 136 per annum. Assuming the melvaram 
to be a half of the total income this meant Rs. 63 
for the services of four men continuously on duly 
night and day for three hundred and 6ixty five 
days in the year. It works out at less than Re. 1-8-0 
per man per month. It is true that the temple 
authorities have provided watchers with their meals, 
but even taking this into consideration the remune¬ 
ration would be very small indeed. We consider 
that they most have got more than the melvaram 
for the services agreed upon. The Subordinate Judge 
has carefully considered all the factors in the case 
and we can see no reason to disturb his decision. 
Consequently the appeal will be dismissed with 
costs. 


b C.R.K./R.K. 


Appeal dismissed. 
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Leach C. J. and Byers J. 
Kathersa Rowther — Appellant 

v. 

Abdul Rahim Sahib and others — 

Respondents. 

Letters Patent Appeal No. 12 of 1941, Decided 
on 2nd March 1942, against decree of Abdur 
Rahman J., in S. A. No. 226 of 1939. 

•Civil P. C. (1908), O. 8, R. 6 and O. 2. R. 2 
— Defendant who pleads set off is bound by 
O. 2, R. 2. 

A defendant who pleads a set off under 0. 8, 
R. 6 is bound by O. 2, R. 2 and is to be deemed to 
be a plaintiff within the meaning of 0. 2, R. 2 and 
consequently has to suffer the consequences of an 
omission. Therefore, if ho omits to include part of 
his claim to set off which ho is entitled to make, ho 
has for ever lost his right to the part of the claim 
omitted and a subsequent suit in respect of it is 
barred : 32 Cal. 054, ltd. on ; (1885) 54 L. J.Q.B. 
230, Disting. [P 580 C 1; P 581 C 1, 2] 

C. P. C.— 

(’40) Chitaley, O. 2, R. 2, N. 28 Pt. 1; O. 8, R. 6, 
N. 13 Pt. 2. 

( % 4I) Mulla, Page 527 N. M (5) Sot-off." 

T. V . Muthukrishna Ayyar and K. S. Rama - 
moorlhy — for Appellant. 

B . Soynanatha Rao and T. M. Krishnaswami 
Ayyar — for Respondents. 

LEACH C. J.—The question which arises here 
is whether the defendant who pleads a set off under 
O. 8, It. 6, Civil P. C., is to bo doomed to bo a 
plaintiff within the meaning of 0. 2, R. 2 and 
oonsequontly has to sutler the consequences of an 
omission. Although the point of law can bo stated 
shortly, the facts of the case are somewhat compli¬ 
cated and it is necessary in order to appreciate the 
position to refer to them at some length. Sceni 
Rowthor, tho father of defendants 1 and 2, bad four 
Rons, tho other two being named Mohammad 
Abdulla and Abdul Rabiman respectively. Tho 
father died on 1th January 1922, and in tho follow¬ 
ing year tho sons decided to partition the assets 
before discharging tho debts due by the estate. Each 
of the brothers was allotted specific properties and 
ho undertook to discharge specified debts. The terms 
«»f tho partition were set out in a deed dated 1st 
August 1923. Each brother agreed that if he did 


not discharge the debts for which he undertook 
responsibility, any brother called upon to pay could 6 
claim against the defaulting brother a charge on 
the properties allotted to him. In 0. S. No. 522 of 
1915 of the Court of the Town Munsif of Madura, a 
money decree was obtained against the father. He 
failed to pay the decretal- amount and when the 
sons partitioned the estate there was due under this 
decree a sum of Rs. 2543 whioh defendant 1 under¬ 
took to pay. In 0. S. No. 105 of 1914 in the Court 
of the Subordinate Judge of Madura a mortgage 
decree had been passed against the father, and on 
1st August 1923 the amount due to the decree- 
holder was a sum of Rs. 36,000. Under the terms 
of the partition, defendant 1 was required to pay 
Rs. 10,795 of this sum, defendant 2 Rs. 10,090, 
Mohomed Abdulla Rs. 13,495 and Abdul Rabiman 
Rs. 1620. 

Defendant 1 failed to pay the amount due to tho / 
decree holder in O. S. No. 522 of 1915. The result 
was that the decree-holder attached property which 
had been allocated in the partition to defendant 2. 

On 12th September 1925 tho attached property was 
sold and the purchaser obtained possession. The 
value of the property was Rs. 3000. Defendant 2 
and Mohamed Abdulla failed to pay their shares of 
the decree obtained against the father in O. S. 

No. 105 of 1914 and in order to avoid a sale of the 
properties which had been allotted to defendant 1 
and Abdul Rabiman, they were compelled to pay 
what was outstanding. In this connection defen¬ 
dant 1 had to expend Rs. 2691-5-4. In O. S. No. 26 
of 1931 of the Court of the District Munsif of 


Palni defendant 1 sued to recover from defendant 2 
and Mohamed Abdulla tho Rs. 2691-5-4. Defen¬ 
dant 2 pleaded that ho was only responsible for 
Rs. 1151-6-3 of this amount and that he was enti¬ 
tled to recover from defendant 1 a sum in excess of 
tho pecuniary jurisdiction of tho Court, namely in 
excess of Rs. 3000, by reason of tho default which 
defendant 1 had made in paying tho amount due to 
tho decree-holder in O. S. No. 522 of 1915. By this 


9 


plea of set off lie sought to defeat defendant l's suit 
and at the same timo leavo himself free to bring a 
suit for any balance which might be due to him. 
Tho District Munsif held that defendant 2 was in¬ 


debted to tho plaintiff, tho present defendant 1, in 
tbo sum of Rs. 1151-6-3 as claimed by defendant 1 
but that more than this sum was duo by defendant 1 
to defendant 2 and on this basis ho dismissed tbo 
suit. On appeal the learned Subordinate Judge, 
Dindigul, agreed with this decision, as did Abdur 
Rahman J. on second appeal to this Court. 

On 13th November 1935, defendant 2 assigned to ;* 
the present appellant tbo balance of tho amount 
owing to him by defendant 1, after giving credit for 
tbo Rs. 1151-6-3. On 2nd September 1936 tho 
appellant instituted in tbo Court of tho Subordinate 
Judge of Dindigul tbo prosent suit to recover from 
defendant 1 the balance of bis indebtedness to 
defendant 2. Tho pleas raised by way of defence 
included the contention that tho suit was barred by 
reason of the provisions of O. 2, R. 2, Civil P. C., 
and that all that tbo appellant bad received was a 
mere assignment of a right to quo which meant that 
the suit could not be maintained. The Subordinate 
Judge held that tho suit was not barred by reason 
of O. 2, R.2, but he upheld tho contention that the 
assignment was tho assignment of a more right to 
sue and therefore the suit was bad. On appeal the 
District Judge of Madura disagreed with the bub- 
ordinate Judge that thero had been an assignment 
of a mere right to sue and also disagreed with him 
on the question of the applicability of 0. 2, K. 2. 
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a The District Judge considered the provisions of that 
rule were fatal to the suit. Tho appellant then ap¬ 
pealed to this Court and his appeal was heard by 
Abdur Rahman J. who agreed with the District 
Judge that 0.2, R. 2 was a bar. The present appeal 
is from the judgment of Abdur Rahman J. under 
Cl. 15, Letters Patent, tho learned Judge having 
given the requisite certificate. 

Order 8, R. 6 (1) states that where in a suit for 
the recovery of money the defendant claims to set 
off against tho plaintiff's demand an ascertained 
sum of money legally recoverable by him from the 
plaintiff, not exceeding the pecuniary limits of the 
jurisdiction of the Court, and both parties fill the 
same character as in the plaintiff’s suit the defen¬ 
dant may present a written statement containing 
the particulars of the debt sought to be set off. Sub¬ 
rule (2) says that this written statement shall have 
b the same effect as a plnint in a cross suit so ns to 
enable the Court to pronounce a final judgment in 
respect both of the original claim and of the setoff. 
Therefore the defendant who pleads a set off is in 
the position of a plaintiff. Moreover his written 
statement has to be stamped according to the value 
of the relief he claims. Order 2, R. 2 (1) says that 
every suit shall include the whole of the claim 
which the plaintiff is entitled to make in respect of 
the cause of action, but ho may relinquish any por¬ 
tion of his claim in order to bring the suit within 
the jurisdiction of any Court. Sub-rule (2) says that 
when a plaintiff omits to sue in respect of, or in¬ 
tentionally relinquishes any portion of his claim, he 
shall not afterwards sue in respect of the portion 
omitted or relinquished. Sub-rule (3) states that 
when a person is entitled to more than one relief in 
c respect of the same cause of action, he may sue for 
all or any relief, but if he omits any, except with 
tho leave of the Court, he shall not be allowed to 
sue later for the relief omitted. This rule makes it 
quite clear that a cause of action cannot be split up 
although reliefs may be if the Court agrees. If the 
plaintiff omits part of the claim which he is en¬ 
titled to make in respect of the cause of action, he 
has for ever lost his right to the part of the claim 
omitted. 

The question whether the defendant wbo pleads a 
set off is bound by O. 2, It. 2 was discussed by a 
Bench of the Calcutta High Court in 32 Cul. 654* 
and it was held that he was. Tho position is discus- 

ak i at hy Mookerjee J. whose judgment 

Aodur Rahman J. accepted as embodying a correct 
statement of the law. Wo agree. Order 8, R. G (2) 
requires the written statement put in by a defen- 
“ .lant plending a set off to be such as to enable tho 
Court to pronounce a final judgment both in res¬ 
pect of the plaintiff s claim and of the defendant's 
claim. 


On behalf of the appellant, Mr. T. V. Mutbu- 
kr.shna Iyer says that the District Munsif who 
tried 0. S. No. 26 of 1931 was content to proceed 
with the case on the lines of defendant 2's written 
statement and therefore, his client, who stands in 
the shoes of defendant 2, should be allowed to 
adopt the case which was indicated in the written 
statement. It is manifest that defendant 2 ought not 
to have been allowed to rest his plea of set off on 
the written statement which he filed. His claim 
against defendant 1 was for Rs. 3000 and interest 
from 12th September 1925, which therefore was in 
excess of tho jurisdiction of the Disirict Munsif's 
Court. There were two courses open to defendant 2 


L ('05) 32 Cal. 654 : 1 C. L. J. 364, Nnwbut I’at- 
tuk v. Mahesb Narayun Lai. 


when defendant 1 sued him. Ho could either set up 
his own claim by way of set off and confine it to the 6 
sum of Rs. 3000, the limit of the pecuniary juris¬ 
diction of the Court, or he could file a separate suit 
in the Court of the Subordinate Judge and ask the 
Subordinate Judge to transfer defendant l’s suit to 
his Court and try the two suits together. He adopted 
neither course and merely stamped his written 
statement to the value of Rs. 1151-6-3. The fact 
that defendant 2 succeeded in persuading the Dis¬ 
trict Munsif to dispose of defendant l’s suit on the 
lines indicated by defendant 2, does not mean that 
he is now outside O. 2, R. 2. For the reasons given 
in 32 Cal. 654, 1 we consider that O. 2, R. 2 has ap¬ 
plication, and this nienns that the appellant cannot 
carry the matter further. 

Before us, as before Abdur Rahman J. the appel¬ 
lant laid great stress on the decision of Mathew J. 
in (1885) 54 L. J. Q. B. 236. 2 That case had refe- / 
rence to the practice in County Courts in England 
in 1885 when there was no right of counter claim. 
The defendant could plead a set off, but merely in 
bar of the suit. He could not ask for a decree in his 
favour for aDy balance that might be due. Abdur 
Rahman J. considered that this case had no appli¬ 
cation and we again agree. The position is now very 
different in England because a defendant can bring 
a counter claim, and under the provisions of 0. 19, 

R. 3 of the Rules of the Supreme Court, the Court 
has power to pronounce a final judgment in the 
same action both on the original and on the cross 
claim. We are bound by the provisions of the Civil 
Procedure Code and our reading of 0. 8, R. 6 in 
conjunction with 0. 2, R. 2 is that the appellant 
was precluded by the course taken by defendant 2 
in the former suit from bringing this present action. a 
Consequently the appeal fails and will be dismissed 7 
with costs of respondent 1, 

We trust that this decision will see an end to 
litigation in connexion with the estate of Seeni 
Rowther. It is now over 20 years since he died and 
the attitude adopted by defendants 1 and 2 with 
regard to their liability to pay their shares of the 
debts of the estate does not redound to their credit. 

The sons got possession of all the assets, but-some 
of the creditors were kept out of their money for a 
long tune. The present suit was instituted some six 
years ago and has been pressed in four Courts with 
tho same result in each of them. 

C.R.K./ K.S. Appeal dismissed. 

2. (1885) 54 L. J. Q. B. 236:1 Cab. & E. 471, Web- 
stor v. Armstrong. 
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King J. 

Gopal Naicker—Appellant 

v. 

Alajirisami Naicker — Respondent. 

Second Appeal No. 629 of 1940, Decided on 26th 
February 1942, against decree of Sub-Judge, Tuti- 
corin, in A. S. No. 136 of 1938. 


(a) Limitation Act (1908), Art. 181—Prelimi¬ 
nary mortgage decree directing payment by 
instalments — Decree-holder on any deiault 
entitled at his option to sell mortgage property 
for instalments remaining unpaid—New cause 
of action accrues on every fresh default. 

Where a preliminary mortgage decree provides 
for the payment of the mortgage money in instal- 
incuts and in the case of default in the payment of 
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a aQ y instalment entitles the decree-holder at his 
option to proceed to sell the mortgage property for 
the whole of the amount of the instalments still 
remaining unpaid together with the sum which he 
had provisionally relinquished, a new cause of 
action accrues under Art. 181 on every fresh default 
and not only once on the occurrence of the fir 9 t 
default: 16 All.237;(’21) 8 A.I.R. 1921 Lah.42 and 
(’27) 14 A.I.R. 1927 P.C. 146,2ie/. on; (*18) 5 A.I.R. 
1918 Bom. 163 and (’34) 21 A. I. R. 1934 All. 534, 
Dissent. [P 532 C 1, 2] 

Limitation Act — 

(’42) Chitaley, Art. 182, N. 136. 

(’38) Rustomji, Page 1813 Pt. 2. 

(b) Limitation Act (1908), S. 19 — Mortgage 
—Preliminary instalment decree — Payment of 
instalment does not amount to acknowledgment. 

b A payment of an instalment under a preliminary 
mortgage decree directing payment of mortgage 
money by instalments cannot, in any sense, amount 
to a recognition of the right of the decree-holder to 
apply for a final decree. It is merely a payment 
under the preliminary decree and is no more an 
acknowledgment of anything than a prompt pay- 
ment would have been. [P 532 C 2] 

T. L. I enkatarama Iyer —for Appellant. 

A. Swaminatha Iyer and S. Thyagaraja Iyer 

— for Respondent. 

JUDGMENT. — This appeal arises out of a 
mortgage suit in which a preliminary decree was 
passed in June 1933. It provided for the payment of 
the mortgage money in seven annual instalments of 
Rs. 115 each in Juno of each year; and also that if 
c there were default in the payment of any instal¬ 
ment the decree-holder might then proceed to sell 
the mortgaged property for the whole of the amount 
of the instalments still remaining unpaid, and also 
for the sum of Rs. 262 which he had provisionally 
relinquished. No instalment was in fact paid in 
either 1934, 1935, 1936 or 1937. On 22nd Juno 
1938, before the 1938 instalment had become due, 
the decree.holder applied for a final decree, conced¬ 
ing however that though the first instalment had 
not been paid he could not claim it as still due. The 
judgment-debtor contended that the application was 
barred by limitation. This view was accepted by the 
learned District Munsif of Koilpatti, but on appeal 
a final decree was granted by the learned Sub-Judge 
of Tuticorin. This is a second appeal by tho first 
judgment-debtor. It i3 common ground that tho 
article in tho Limitation Act which applies to this 
d case is 181, and that time begins to run when "tho 
right to apply accrues.*' The essential point at issue 
is whether that right accrues only onco on tho 
occurrence of the first default, or as often as any 
default occurs. Tho appellant’s learned advocate 
relies in the first placo upon the language of the 
compromise decree itself. No doubt tho language of 
the translation runs that in default of payment . . . 
such and such amounts "shall bo collected by tho 
plaintiff" but I am satisfied that there is nothing 
at all in tho original Tamil to connote the idea of 
compulsion, and it is clear from tho judgment of 
tho learned Subordinate Judge that it must have 
been practically tho agreed background of the dis¬ 
cussion before him that the respondent was given 
by the decree an option to enforce its penalties or to 
refrain from doing so. It would certainly require 
tho most explicit language before one could accept 
the interpretation that a creditor who has agreed to 
niako a concession should bind himsolf to withdraw 
it the moment any default should occur. 


The authorities which have been brought to my 
notice in this matter of the interpretation of Art. 181 
where periodical payments have to be made are 
almost equally divided. There is none in Madras 
which is binding upon me. 16 All. 237* and 2 Lah. 
155 2 lay it down that every fresh default gives rise 
to a new cause of aotion, and in my opinion the 
ante-penultimate paragraph in the judgment of the 
Privy Council reported in 5 Rang. 422* (see p. 426) 
is to the same effect. On the other hand 42 Bom. 
728* and 56 All. 921* are very definitely to the 
contrary. It is the former of these two views which 
very emphatically commends itself to me. 42 Bom. 
7284 is mainly based upon the principle that provi¬ 
sions for payment in instalments are intended to 
benefit not the creditor but the debtor; but I am 
unable with respect, to see why such a principle 
should continue to be applied when the debtor 
refuses to carry out those provisions, going even so / 
far as—in the Bombay case—refusing to make any 
payment for six years. In 56 All. 921* it is pointed 
out with undoubted force that the right to apply 
has certainly accrued whenever a first default occurs 
but the learned Chief Judge does not say why this 
fact should prevent a second right to apply from 
accruing when a second default occurs, and with 
respect I cannot understand what Mukherji J. 
means when ho says "A right to apply may accrue 
on several occasions but for the purposes of limita¬ 
tion the first occasion when tho right to apply 
accrues must be taken as the crucial date." The 
limitation Act does not specifically use tho word 
"first" in Art. 181 as it does, e.g., in Art. 130 or 
Art. 131. And it seems to me that to read tbo word 
"first'* into Art. 181 in a case like the present is to 
nullify the real significance of the decree which g 
provides that the enforcement of tho penalty may 
follow upon any default, and, as I read it, that the 
decree-holder is at no time bound to enforce the 
penalty. 

It seems to me further that if the view contended 
for by appellant’s learned advocate be accepted limi¬ 
tation must begin to run as soon os tho first default 
occurs, and nothing can stop it running. Let me 
take a hypothetical case, and suppose that the 1934 
instalment, instead of not having been paid at all, 
had been paid a month late, then tbo instalmentSj 
for 1935 and 1936, had boon paid punctually, and 
finally there bad been a fresh default in 1937. It is 
argued for tho appellant that the tardy payment in 
1934 would serve as an acknowledgment under S. 19, 
but I am quite unable to see how such a payment 
could in any sense amount to a recognition of the 
right of tho decree-boldor to apply for a final decree.! 

It is merely a payment under tho preliminary decree 
and is no more an acknowledgment of anything than 
a prompt payment would have been. It seems there-, 
fore that the intervening payments could not pro¬ 
vent tho period of limitation which had commenced 

1. (’94) 16 All. 237 : 1894 A.W.N. 61. Muhammad 
Islam v. Muhammad Ahsan. 

2. (’21) 8 A. I. R. 1921 Lab. 42 : 63 I. C. 664 : 2 
Lah. 155 : 80 P. L. R. 1921, liar Gopal v. Ram 
Rach pal. 

3. (’27) 14 A.I.R. 1927 P.C. 146 : 101 I. C. 736 : 5 
Rang. 422 :.54 I. A. 272 (P. C.), Maung Sing v. 

Mo Tok. 

4. (’18) 5 A.I.R. 1918 Bom. 163 : 47 I. C. 313 : 42 
Bom. 728 : 20 Bom.L.K. 773, Rnichand Motichand 
v. Dhondo Laxman. 

5. ('34) 21 A.I.R. 1934 All. 534 : 149 I.C. 598 : 06 
All. 921 : 1934 A. L. J. 772, Ramprasad Ram v. 
Jadunandan Upadbia. 
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yj, In 1934 from continuing to run, so that in the cir- 
cunistances which I have supposed to exist, the 
decree-holder, because of his clemency in accepting 
the first instalment one month late, would be pre¬ 
vented from taking advantage of the subsequent 
default. Such a result would certainly seem to me 
to frustrate the clear intentions of the parties to the 
agreement. I am accordingly of opinion that the 
view of the learned Subordinate Judge is right and 
must bo upheld. The appeal is dismissed with costs. 
Appellant must pay the court-fee to Government. 
Leave refused. 


C.R.K./G.N. 


Appeal dismissed. 
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Somayya J. 

1 Kannoli Narayan’s wife Janaki 

— Appellant 

v. 

Kaiprath Sreedevi Amina's son Kanaru 
Ambalavasi and others — Respondents. 

Second Appeal No. 1160 of 1940, Deciilel on 11th 
December 1941, against decree of Court of Sub- 
Judge, South Malabar at Calicut, in A. S. No. 85 of 
1040. 

• Transfer of Property Act (1882), S. 55 (5) (b)— 
Contract to the contrary” — Property sold free 
from encumbrance—Buyer's right to retain out 
of purchase money amount of encumbrance— 
Vendee to pay off creditor of vendor — Vendor 

j . ^ pay off mortgage not 

do *?8 so—Vendee is entitled to retain that sum 
^ “Neither direction to vendee to pay off creditor 
nor undertaking by mortgagor vendor to pay off 
mortgage or allowing vendee to pay it off and 
recover from him held contract to contrary. 

Part of the sale consideration of a property was 
reserved with the vendee for payment to a simple 
money creditor of the vendor. As part of the same 
sale transaction tho vendor undertook to pay a 
mortgage existing on tho property sold and to free 
the property from encumbrance. In case the vendor 
laded to do it, the vendee was to pay it of! himself 
and entitled to recover the same from the vendor, 
n V fu'*° r ^V* ed to P a y the mortgage where- 

S»ir e h? nde0 , <lid not pay the simp!o money 
>ut sought to retain the money reserved : 

th 0 sale was freo from encumbrances 

j o t a? 0 l !i h 0 r i th , 0 dircction given to tho vendee 

1 !, , eed |! ,at tho amount reserved was to 

t J . 0 cr ®ditor nor the mortgagor's under¬ 
pin mortgago and giving liberty to 

nnt n " ^ at SUm in caso the vendor did 

"°‘ P “ y ‘ t0 ^over it from him was a contract 

hnnnn ^ f WUb,n tho m * a °ing of S. 55 and 

hence the vendee was not precluded from retaining 

the sum reserved for payment to the simple creditor? 

An Pe S« °/i. , • M 0,/ - : ( ’ 35) ' 2 ' 2 A ' l - I{ - 1935 

All. 463, Rcl.on. [P 5-33 C 1, 2; P 584 Cl 2' 

T. P. Act- P 585 C lj 

('36) Mulls, Page 307, Note "Free from incum- 
brances. 

(’34) Mitra, Pago 260, N. 314. 

F. G. Krishnamurthy and P. Suryanarayana 
(amicus curicp). 

JUDGMENT. — This appeal involves the ques- 
tion whether an undertaking by a vendee to pay 
a creditor of the vendor precludes tho vendeo from 
retaining that sum when the mortgagor who undor- 
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took as part of tho same contract of sale to pay oflf A 
a mortgage on the property did not do so. Defen.I 9 
dant 20 was the owner of the property, and he sold 
it to defendant l under a sale deed Ex. I, dated 
20th June 1935. The consideration for the sale deed 
was a sum of Rs. 1935-15-1 out of which a sum of 
R 3 . 302-12-4 was reserved with the vendee for 
payment to the plaintiff, who is a simple money 
creditor of the vendor. As part of the same sale 
transaction the vendor undertook to pay a mortgage 
existing on this and other properties and to free 
tho property from that encumbrance as well. The 
wording is : 

The properties in the A schedule are included 
in the simple mortgage executed in favour of M. A. 
Subramania Iyer of Chakkirar Matam being docu¬ 
ment No. 1397 of 1934. That amount will be dis¬ 
charged without any delay, but if it is not so done 
and if the properties therein are sold and if there is / 
any balance due for which you are made liable, then 
you can pay the same and be entitled to recover.” 

Finding that defendant 20 did not pay the mort¬ 
gage due to Subramania Iyer, defendant 1 declined 
to pay the amount of Rs. 302-12-4 to the plaintiQ. 
Thereupon defendant 20 assigned his right to 
recover this sum of Rs. 302-12-4 treating it as 
unpaid purchase money together with his vendor's 
lien to the plaintiff. The plaintiff as the assignee of 
the right of defendant 20 to recover this sum as 
unpaid purchase money filed this suit to enforce 
recovery thereof by sale of the property covered by 
the charge. Both the Courts rejected the plaintiff's 
claim and the plaintiQ appeals. His learned advo¬ 
cate urge3 that in this case there is a contract that 
tho vendee should pay this sum of Rs. 302-12-4 to 
the plaintiQ and that there is also a contract by 3 
which the vendor himself was to pay and discharge 
the mortgage debt duo to Subramania Iyer and 
that therefore the provisions of S. 55, T. P. Act, do 
not apply because that section begins by saying, ‘‘in 
the absence of a contract to the contrary.” The 
learned advocato urges that the right given to the 
vendee to retain the unpaid purchase money in 
case the mortgages on the property are not dis- 
charged by a vendor in tho case of a sale free from 
encumbrances is taken away in this case, because 

, 13 a c ° ntract to the contrary. Section 55, 
cl.5 (b) runs thus : 

Ihe buyer is bound to pay or tender, at the 
time and place of completing the sale, the purchase 
money to the seller or such person as he directs ; 
provided that, where the property is sold freo from 
encumbrances, the buyer may retain, out of the u 
purchase money, the amount of any incumbrances 
on the property oxisting at tho date of the sale, aDd 
shall pay the amount so retained to tho persons 
entitled thereto.” 

This section expressly gives to the buyer a right 
to retain out of tho purchase money the amount of 
any encumbrances on the property existing on the 
date of the sale, whoro the property i9 sold freo from 
encumbrances. In this case it is undoubted that tho 
property was sold freo from all encumbrances in 
favour of Subramania Iyer. There is an expressi 
contract that the mortgagor shall pay that mort¬ 
gage himself and ho undertakes to do that without 
any delay. So tho condition that tho sale should bol 
free from encumbrances is satisfied. So, tho buyer! 
may retain the amount of that encumbrance if the 
vendor does not discharge that encumbrance. In 
this case tho vendor undertook to discharge it 
immediately; ho did not do so; and tho vendeo 
pnrna facio is entitled to retain out of tho purchase 
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a money enough to pay tbe encumbrance in favour of 
Subraraania Iyer. In this case the sum retained is 
admittedly much less than the sum due to Subra- 
mania Iyer. What is said is that the right given 
under 6. 55, cl. 5 (b) is subject to a contract to the 
contrary and that the contract to the contrary is 
found in the direction given in the sale deed that 
the amount is to be paid to the plaintiff. He, as 
I said before, was and continues to be a simple 
money creditor of the vendor. Is this a contract to 
the contrary is the question. And again, is the 
mortgagor’s undertaking to pay Subramania Iver’s 
mortgage and giving liberty to the vendee to’pay 
that sum in case the vendor did not pay and to 
recover it from him a contract to the contrary? 

A very similar case arose for decision before a 
Bench of this Court in Appeal No. 48 of 1940* which 
b is an unreported case the judgment having been 
delivered only on 6th November 1941. It is enough 
to refer to one sale deed in that case for a sum°of 
Its. 2500 out of which Rs. 1300 was directed to be 
paid to a simple money creditor of the vendor. 
There was also an undertaking by the mortgagor to 
discharge other named encumbrances which were 
existing on the property. The prior mortgages which 
were existing on the property and which the vendor 
had to discharge were not discharged till June 1937. 
The vendee did not pay amongst other things the 
sum of Rs. 1300 to the creditor as directed by the 
sale deed. The vendors conveyed to the plaintiff the 
right to recover from the vendee the unpaid pur¬ 
chase money and also tbe right to recover the 6um 
by enforcing the unpaid vendor'sebargo. The plain¬ 
tiff to whom this right was assigned paid off the 
c encumbrances which the vendor had to pay and 
brought the suit out of which the appeal arose for 
recovering the purchase money from the vendee. 
By the time of thesuit the properties were free from 
the mortgages which had existed on the date of the 
sale. The vendee who wasdefondant 1 in the action 
paid the amount of Rs. 1300 into Court soon after 
the plaint was filed. Among other questions, one 
question was whether the vendee was liable to pay 
interest from tbo date of the mortgage or only from 
the date when the encumbrances existing on the 
date of the sale were cleared. After setting out the 
terms of S. 65, cl. (5) (b) the learned Judges discuss 
the question whether there was a coutrnct to the 
contrary which would preclude the vendee from taking 
advantage of tbo right given in that section, and they 
fiay, "With regard to the sum of Rs. 1300 it is argued 
for tbe appellant that there is a contract to the 
d contrary. Section 65, cl. 5 (b) of courso applies only 
in caso there is no contract to the contrary as is 
mentioned in the very opening clause of S. 65. 
That contract to the contrary, be states, is the 
undertaking of tho vendors themselves to discharge 
the two mortgages Exs. B and C. The fact that 
they have undertaken to discharge Exs. B and C 
makes this a sale free from U1030 particular encum¬ 
brances and thoreforo if thero is no contract to tho 
contrary, S. 65, cl. 5 (b)rnust apply. Wo are unable 
to see how the covenant by the vondors that they 
"ill themselves discharge Exs. B and C can ho 
called a contract to the contrary. Exhibits B and 
C were mortgages undoubtedly existing upon the 
land which was sold and S. 65,cl. 1 (g) lays it down 
that, in the absence of any contract to the contrary, 
it is tho vendors who must discharge those mort¬ 
gages. Tho specific contract therefore entered into 


1. Appeal No. 48 of 19i0 # Kota Veerabhadrayya v# 
Aangam Subbarao. 
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by the vendors in this sale deed that they would 
discharge Exs. B and C is a contract which i 3 only 
in the fullest accordance with the general law as to 
the rights of buyer and seller enunciated in S. 55 
and in no sense whatever can it be called a contract 
which is contrary to any such provision of law. 
Section 55, cl. 5 (b), therefore, can be put forward 
by defendant 1 in this case in support of his claim 
that ho had a right to retain purchase money be¬ 
cause the sale to him was free from encumbrances 
and his vendors did not in fact discharge thel 
encumbrances." 

It is true that in this case the learned Judges 
did not expressly deal with the question whether 
the direction in the sale deed to pay Rs. 1300 to the 
simple money creditor was a contract to the con¬ 
trary; but it is clear that they did not regard it as 
such. It is difficult to see how this amounts to a 
contract to the contrary. It is only a case of the f 
mortgagee retaining this amount as theagent of the 
mortgagor and would be bound to obey the mort¬ 
gagor’s directions as regards the disposal of that 
amount. Under the sale deed the vendor directs 
him to pay it to a particular creditor of his. There 
is nothing iq law in such cases to prevent a vendor 
from varying that direction and to direct the vendee 
to pay it to himself or to any other person. In this 
case no doubt the sale deed contained a direction 
that the vendee should pay this amount of rupees 
302-12-4 to the plaintiff who is a simple money 
creditor of the vendor. 

The case of the plaintiff is that soon afterwards 
seeing that the vendee did not pay the plaintiff, tho 
vendor called upon the vendee to pay that amount 
to himself and finding that he would not pay it 
assigned his right to recover that amount together ff 1 
with a charge for the unpaid purchase money to 
the plaintiff by a separate deed. At any rate there¬ 
fore as soon as theoriginal direction in the sale deed 
was varied by a request to the vendee to pay the 
amount to the vendor himself, the position is that 
of an ordinary sale whero there is some amount 
loft with the vendee which would ordinarily be 
payable to the vendor himself but which might be 
retained by the vendee under S. 55, cl. 5 (b) in case 
the salo is free from encumbrances and that to tho 
extent of tho money required to pay off the earlier 
encumbrance. In this view there is no point in the 
argument based upon thisdirection to pay the plain¬ 
tiff. That is evidently why tho learned Judges did 
not think it necessary to deal specifically with this 
aspect of tbe case. But it is undoubted that the caso 
before tho Bench is on all fours with tho present 
case and that this case is indistinguishable from 
that case. I am therefore bound by the decision of 
the Bench. Mr. Y. G. Krisbnamoorthi whom I re¬ 
quested to help me ns amicus curiae as the respon¬ 
dents do not appear drow my attention to the above 
decision as well as to a few other decisions of tho 
Allahabul nml Calcutta High Courts. One decision 
reported in A.I.R. 1935 All. 463- may be referred to 
as it appears to me to have some bearing on this 
question. There tho vendor undertook to deliver 
possession to the vendee and thero was a direction 
that the vendee should pay a part of the purchase 
money loft with him to a third party, a creditor of 
the vendor. The money was not paid. But the 
vendor did not deliver possession to tbe vendee. 
Finding that tho vendee did not pay the amount to 
the named creditor tho vendor filed the suit out of 

2. (’35) 22 A.I R. 1935 All. *16* : 154 I. C. 305 : 

1985 A.L.J. 255, Abdul Wahid v. Slier Muhatn- 
med Khan. 
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a which the appeal arose for recovery of that amount 
by enforcing the vendor’s lien. 

The defence wr 9 that the vendor was under a 
duty to deliver possession and that until the vendor 
delivered possession he was not entitled to call upon 
the vendee to pay the purchase money. Under S. 55, 
cl. 1 (f) the seller is bound to give, on being so re¬ 
quired, the buyer or such person as he directs, such 
possession of the property as its nature admits. The 
vendor did not deliver possession on being required 
to do so by the vendee. But the vendor wanted that 
the money which was left with the vendee with a 
direction that it should be paid over to a creditor of 
his should be paid to him ns unpaid purchase 
money. It was held that the vendee was entitled to 
put forward non-delivery of possession ns a valid 
defence. It would ho noticed that the obligation 
. under S. 55, cl. 1 (f)as well os the right under cl. 5 (b) 
are all subject to the words “contract to the con¬ 
trary which are contained in the opening portion 
of the section. The direction to pay the purchase 
money to a third party and the undertaking by the 
vendee to do so were not obviously treated as a con¬ 
tract to the contrary. This decision might not be 
directly in point, but the principle of it seems to me 
to apply to this case. But in any way the decision of 
King and Lakehmana Bao JJ. in Appeal No. 48 of 
1940* is directly in point and following it I dismiss 
this appeal. As the respondents do not appear in 
this case, I requested Messrs. Y. G. Krishnamoorthy 
and 1>. Suryanarayana to help me and I am very 
much indebted to them for the assistance that they 
have rendered. Leave refused. 

C.R.K./K.S. Appeal dismissed. 

D 
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Chandrasekhara Ayyar J. 

Ratnavelu Pillai and another — 

Petitioners 


v. 

Varadaraja Pillai and another _ 

Respondents. 

90 n!i Vi J Rovn - Petn - No - 838 of 191 °. Decided on 
ririivilTni 1 e 4 , 1 ’. t0 revise or der of Dist. Munsif, 

liru\adi, D/. 5th March 1940. 

dir ( ectinl V n| P -' ?;, (l908) - Ss - 149 and 115-Order 

d Revision lies ‘° P3y additional court-iee- 

plaintiff to pay additional 

L H an hC T raC °. Urtca119 "P° n Q plaintiff to 

cccd for ., that purpose, it does refuse to pro- 

Court a‘ b ‘o fi U T‘ P roper s,,m * s P ut »n to 
Court. A specific order refus.ng to proceed with the 

suit is not contemplated by the Code. If the order 

directing payment of additional court-feo is not 

comphed with, it is followed by an order dismissing 

the suit, and once there is such a dismissal, thero 

can be no revision because the remedy is by wav of 

an appeal against a decree : (’28) 15 A. 1. It. itjog 

Mad. 410, Ilcl. on; (’39) 20 A. I. R. 1939 Mad. 380 

Not foil. [p 585 C 2] 

Q p Q _ 

<’40) Chitaley, S. 115. N. 27 b I’t. 1; S. 149 
N. 14 Pt. 2; O. 7 It. 11 N. 12. 

(’41) Mu I la, Page 427 Pt. (a); Page 474 Pt. (m); 
Pago Oil Pt. (d). 


(b) Court-fees Act (1870), S. 7 (v) (c) _ 
Words “net profits" in S. 7 (v) (c)—Meaning. ‘ 

The words “net profits" in S. 7 (v) (c) must be 
construed to mean the net income or yield from 
the land after deducting from the gross yield the 
charges of lftbour and cultivation and not profits to 
the holder or owner of the land. [P 586 C 1] 

V. Iiamaswaviy Iyer — for Petitioners. 

S. NarasimJia Iyengar — for Respondents. 

ORDER. — A preliminary objection is taken 
that no revision lies against the order directing the 
plaintiffs to give the market value of the land and 
pay court-fees thereon. The plaintiffs paid court-: 
fees on the basis of the net profits from the land* 
for the previous year claiming to come within S. 7, 
cl. (4) (c). Court-fees Act, and the proviso to the 
Madras Act which brings in the method of court- 
fee calculation provided in S. 7. cl. (v). Kumara. / 
swarm Sastri and Wallace JJ. in 51 Mad. 664* 
overruled the preliminary objection and held on a 
consideration of the authorities that such an order 
can be the subject of interference under S. 115, 
Civil p. C. My attention has been drawn to the 

of^f ,0n bj Sir Sidne y fcurn J. in (1939) 1 M. L. J. 
317- to the contrary where 51 Mad. 664l was con¬ 
sidered. Apart from the fact that the Reach deci¬ 
sion is binding on me, it must also be pointed out 
that the facts in (1939) 1 M. L. J. 3172 could not 
really be distinguished from those in 51 Mad. 664* 
on the ground mentioned, namelv. the Judge re- 
fusing to proceed with the suit until the proper 
court-fee is paid. Wherever a Court calls upon a 
plaintiff to pay additional court-fee and adjourns 
the suit to a later date for that purpose, it does re¬ 
fuse to proceed with the suit until the proper sum q 
>s put into Court. It is only in this sense that the 
Bench in 51 Mad. 664 1 appear to have thought 
that there was a refusal. It does not look as though 
there was a specific order refusing to proceed with 
tbe suit. As a matter of fact, no such order is con-, 
tempiated by the Code. If the order directing pay-' 
ment of additional court-fee is not complied with, 
it is followed by nn order dismissing the suit, and 
once there is such a dismissal, there can he no re- 
vision because the remedy is by way of an appeal, 
against a decree. I overrule the preliminary objec¬ 
tion on the strength of the Bench decision. 

On the merits I think that the District Munsif 
gave a wrong meaning to the words "not profits” 
occurring in S. 7 cl. (v)(c). Court-fees Act. If a land 
pays revenue, the valuation of court-fees is either 
under cl. (a) if the revenue is permanently settled, , 
or under cl. (b) if it is not so settled. If the land '* 
rays no revonue, or has been partially exempted 
from such payment or is charged with any fixed 
payment in lieu of 6uch revenue, it is provided that 
tbe calculation is to be on 15 times the net profits 
that arose from tho land during thoyear next before 
tbo date of presenting the plaint, or on the value of 
tbe land, if no sucli net profits Lave arisen. Having 
regard to the distinction made in the sub-clause 
between cases of land subject to payment of revenue 
and cases of land not subject to payment of revenue 
but which had yielded net profits, it is legitimate 
to hold that tho term hns been used to mean net 
income or yield from the land and not profits to the 


( 28) 15 A. I. R. 1928 Mad. 416: 108 I C 539- 
ol Mad. 061 : 55 M L. J. 345, Kulandavelu 
Nachmr v. Lamaswarm Pandia Tbulavan 

2 /i<S I- , B - 1939 Mad - 380: 166 I. C. 153: 
(1939) 1 M. L. J. 317, Manaithunaiimtha Desikar 
v. Uopalu Chetliar. 
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3 bolder or the owner of the land. Profits ordinarily 
mean excess of returns over outlay. In Wharton’s 
Law Lexicon, the word is stated to mean “the ad¬ 
vantages which land yields in the shape of rent, 
issues, or other emoluments.” In the context in 
which the words “net profits” are used in the 
Court-fees Act they mean the net income from the 
land after deducting from the gross yield the charges 
of labour and cultivation. It is only if we take into 
iaccount the fact that melwaram was duo and pay¬ 
able on this land that we arrive at the result reach¬ 
ed by the District Munsif, namely, that far from 
there having been any profits, the position was 
really the other way round, the liability far exceed¬ 
ing the income. But if we understand net profits 
in the sense in which I think they have been used 
in the Court-fees Act there is no such difficulty. It 
is common ground that in the year preceding the 
^ filing of the plaint the net realization from these 
lands was Rs. 10G. I allow the revision petition and 
set aside the order of the lower Court. Costs here 
will be costs in the cause. 

C.R.K./G.N. Petition allowed . 

* A. I. R. (29) 1942 Madras 586 

Erishnaswami Ayyangar J. 

In re T. A. Balakrislma Odayar — 

Insolvent. 

Insolvency Petition No. 552 of 1927, Decided on 
29th August 1941. 

• (a) Presidency Towns Insolvency Act (1909), 
S. 68 — Settlement by Official Assignee with 
5 creditor of insolvent without leave of Court is 
not Invalid. 

Tho omission of the Official Assigneo to seek and 
obtain the leavo of tho Court doe3 not render the 
acts of tho Official Assigneo under els. (c) to (i) of 
S. 68 (1) invalid or inoperative; only tho Official 
Assigneo will loso tho benefit of a protection ho 
would have got for himself had ho obtained tho 
leave. Therefore, a settlement entered into by tho 
Official Assignee and a creditor of tho insolvent is 
valid and binding on tho parties, even though the 
Official Assigneo has done so without applying for 
and obtaining leave of tho Court : English and 
Indian cases referred, [P 586 C 2; P 588 C 2] 

(b) Presidency Towns Insolvency Act (1909), 
S. 68 (1) (h) — Scope. 

d Clause (h) of S. G8 (1) does not make any distinc¬ 
tion between compromises of claims in suits already 
instituted and those in respect of claims not brought 
heforo tho Court. (P 596 C 2] 

V. Thyagarajan , Official Assignee , in persoyi . 

/?. Gopalaswami Ayyangar — for Insolvent. 

ORDER. — This is an application taken out by 
tho Official Assignee with respect to a settlement 
mado by his predecessor in office, of a claim to pre¬ 
ferential payment made by tho respondent. By that 
settlement tho then Official Assignee had agreed to 
pay to tho respondent a sum of Rs. 12,000 against 
a claim of Rs. 24,000 or thereabouts. In pursuanco 
of tho settlement, he paid a sum of Rs. 6000 and 
thero still remains a balance of Rs. 6000 to be paid 
on foot of the settlement. The Official Assignee who 
entered into this settlement did so without applying 
for and obtaining leave of the Court under S. 68, 
Presidency Towns Insolvency Act <3 of 1909). Tho 
present Official Assignee has very properly placed 


the matter before the Court with the request that 
tho Court may either give its approval to the settle¬ 
ment or give such other directions as the Court may 
consider it proper. The question thus raised by the 
present application is one of considerable importance 
likely to recur frequently and it is desirable that 
I should take this opportunity to lay down the cor¬ 
rect rule for guidance in future. Section 68, Presi¬ 
dency Towns Insolvency Act, enacts as follows : 

“(1) Subject to the provisions of this Act, the 
Official Assignee shall, with all convenient speed, 
realise the property of the insolvent, and for that 
purpose may—(a)sell all or any part of the property 
of the insolvent; (b) give receipts for any money re¬ 
ceived by him; and may by leave of the Court, do 
all or any of the following things, namely: (c) carry 
on the business of the insolvent so far as may be 
necessary for the beneficial winding up of the same; 

(d) institute, defend or continue any suit or other * * 
legal proceeding relating to the property of the in¬ 
solvent; (e) employ a legal practitioner or other 
agent to take any proceedings or do any business 
which may be sanctioned by the Court; (f) accept 
as tho consideration for the sale of any property of 
the insolvent a sum of money payable at a future 
time or fully paid shares, debentures or debenture 
stock in any limited company, subject to such stipu¬ 
lations as to security and otherwise as the Court 
thinks fit; (g) mortgage or pledge any part of the 
property of the insolvent for the purpose of raising 
money for the payment of his debts or for tho pur¬ 
pose of carrying on tho business, (h) refer any dis¬ 
pute to arbitration, and compromise all debts, claims 
and liabilities, on such terms as may bo agreed 
upon; (i) divide in its existing form amongst tho 
creditors according to its estimated value, any pro- (1 
perty which, from its peculiar nature or other spe¬ 
cial circumstances, cannot readily or advantageously 
be sold. 

(2) The Official Assigneo shall account to tho 
Court aud pay over all moneys and deal with all 
securities in such manner as is prescribed or as tho 
Court directs.” 

Tho powors and duties of the Official Assignee fall 
into two categories. Those in sub-s. (1), els. (a) and 
(b) can bo exercised without tho Official Assigneo 
seeking tho leave of tho Court. But in regard to 
tho others described in els. (c) to (i) the section says 
that ho may do all or any of them by leave of tho 
Court. Tho point that arises for consideration is 
whether and how far the omission of tho Official 
Assigneo to seek and obtain tho leave of tho Court 
affects tho validity of acts done by tho Official n 
Assigneo under cl9. (c) to (i) aforesaid, more parti¬ 
cularly tho question of the validity of compromises 
entered into by him without leavo of Court. It may 
at once bo mentioned that cl. (h) does not make any 
distinction botweon compromises of claims in suits 
already instituted and those in respect of claims not 
brought before the Court. Tho contention of the 
respondent is that tho absenco of leave does not 
render the act of the Official Assigneo invalid or in¬ 
operative; only tho Official Assignee will lose the 
benefit of a protection ho would have got for him¬ 
self had he obtained the leave. At first sight the 
proposition may seem, as it did seem to mo, to run 
counter to tho language of the section. l»ut a con¬ 
sideration of tho history of the section nod of the 
principle underlying it. as explained by the mnk- 
ruptcy Court in England in cases which have^cornel 
before it on similar provisions in tho English ank- 
ruptcy Acts, has convinced mo that tho respondent 
is right. 


6 
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a In (1857) 2 C. B. (X. S.) 1 = 140 E. R. 310,1 the 
Coart had to consider the effect of S. 153, Bank¬ 
ruptcy Act, 1849—12 and 13 Victoria, Chap. 106, 
which enacted that the assignees with the leave of 
the Court upon application to such Court, but not 
otherwise, may commence, prosecuto or defend any 
action at law or any suit in equity which the bank¬ 
rupt might have commenced, prosecuted or defen¬ 
ded and in such coses the costs to which they may be 
put in respect of such suit or action shall be'nllowed 
out of the proceeds of the estate of the baukrupt. 
The action was ono brought in the name of the 
Official Assignee for the recovery of a debt due from 
the defendants to the bankrupt and had been com¬ 
menced without obtaining the leave of the Court. 
The defendants moved for a rule calling upon the 
plaintiff tc show cause why all proceedings in the 
, cas ? should not be stayed on the ground that the 
0 action bad been brought without first obtaining the 
leave of the Court pursuant to S. 153, Bankruptcy 
Act, aforesaid. It was urged that the object of the 
section manifestly was to prevent the estate of 
the bankrupt from being squandered by bringing 
reckless actions. For the plaintiff it was answered 
that the section merely enacted a provision for the 
internal management of the bankruptcy and the 
only persons who could complain of a breach 
were the creditors and such breach could not be 
mnde the ground of objection by the defendants. 
The point being a now one, the Court took time to 
consider it but in the end pronounced its judgment 
discharging the rule. Williams J. who delivered 
the judgment of the Court, conceded that the 
language of tho section at first sight appeared 
strongly to support tho rule. But on consideration 

c the learned Judge was of opinion, “. 

.that the statute intended to make tho 

obtaining of the requisite leave a matter only be¬ 
tween the assignees and tho Court of bankruptcy, 
and not at all between tho assignees and the other 
party to the suit. The enactmont, it must be ob- 
served, extends to the defence by the assignees of 
actions which tho bankrupt might have defended, 
as well as to the commencement and prosecution of 
actions which ho might have commenced and pro- 
Becuted. And, if the assignees were to defend such 
an action without having obtained tho leave of the 
Oourt of bankruptcy, it is difficult, if not impossible 
o suggest how tho Court of common law in which 

e action was ponding could interfere with the 
defendants proceedings.** 

The learned Judge also explained that tho neg- 
<* ect of the Official Assignee to obtain the requisite 
leave would only result in his not being allowed his 
costs out of the bankrupt’s estate and might also 
subject J 1 '™ to the disciplinary jurisdiction of tho 
Cour . (1879 13 Cb. D. 123^ is a case in which the 
Court had to construe tho effect of S. 27. Bank- 

ruptcy Act of 1809-32 and 33 Victoria. Chap.7l_ 
which ran as follows : 


;'Thc Trustee may, with tho sanctiou of tho com- 
mitteo of inspection, do all or any of the following 
things: (1) Mortgage or pledge any part of the pro¬ 
perty of tho bankrupt for tho purpose of raising 
money for tho puymont of his debts; (2) Refer any 
dispute to arbitration, compromise all debts, claims, 
and liabilities, whether present or future, certain or 

1. (1857) 2 C. B. (N.S.) 1 : 26 L.J.C.P. 151 : 3 Jur. 
(N.S.) 156 : 5 W. It. 487 : 140 E. R. 310, Lee v. 
Gangster. 

2- (1879) 13 Oh. D. 123:48 L. J. Ch. 737: 28 W.It. 
338, Leoming v. Lady Murray. 


contingent, liquidated or unliquidated, subsisting or 
supposed to subsist between the bankrupt and any ‘ 
debtor or person who may have incurred any liabi¬ 
lity to the bankrupt, upon the receipt of such sums, 
payable at such times, and generally upon such 
terms as may be agreed upon; (3) Make such com¬ 
promise or other agreement as may be thought 
expedient with creditors, or persons claiming to bo 
creditors in respect of any debts provable under tho 
bankruptcy; (4) Make euch compromise or other 
arrangement as may be thought expedient with res¬ 
pect to any claim arising out of or incidental to the 
property of the bankrupt, made or capable of being 
made on the trustee by any person or by the trustee 
on any person; (5) To divide in its existing form 
amongst the creditors, according to its estimated 
value, any property which from its peculiar nature 
or other special circumstance? cannot advantage¬ 
ously be realised by the sale. The sanction given / 
for the purposes of this section may be a general 
permission to do all or any of the above-mentioned 
things, or a permission to do all or any of them in 
any specified case or cases.” 

In this case the trustee in bankruptcy brought an 
action for the recovery of a sum of money due on a 
policy of insurance effected on the life of the bank¬ 
rupt. The defendants to tho action were the in¬ 
surance company and also another person who 
claimed a portion of the insurance amount on a 
mortgage alleged to have been executed by the bank¬ 
rupt. The action was settled on a compromise by 
which the trustee agreed to the payment of a part 
of the policy amount to the claimant. The trustee 
having resigned his office, was succeeded by auother 
trustee who refused to be bound by the settlement 
on the ground that neither the consent of the com¬ 
mittee of inspection nor of the Court of bankruptcy ® 
bad been obtained for the arrangement, and accord¬ 
ingly commenced the action for the recovery of tho 
money paid to tho claimant. The defendant having 
demurred Jcssel M. R. upheld the demurrer on tho 
ground that the power conferred by the section 
was a power for tho trustee to do certain things so 
as to bind the creditors of the bankrupt and tho 
creditors only, and that the caso was not dissimilar 
to a compromise made by him out of Court in which 
caso a person taking under the compromise would 
not be entitled to say that the trustee mado it with¬ 
out the consent of the committee. To some extent 
the decision is complicated by a reference to S. 83 
of the Act of 1869 which conferred a power on the 
trustee to sue and be sued without the consent of 
the committee and by the further circumstance 
that there wa^ an order of Court made on consent h 
in the way. But I do not think that this affects the 
correctness of tho principle which underlies the de¬ 
cision. This is made clear by the decision in (1914) 

2 K. B. 701 8 in which tho Court had before it "an 
application by tho trustee for an order that the 
debtor's solicitors should deliver up to him all books, 
papers, and documents in their possession belong¬ 
ing to the bankrupt together with a full cash 
account showing tho dealings" with him. The sanc¬ 
tion of the committee of inspection lmd not been 
obtained at the time when the motion was com¬ 
menced, indeed no committee of inspection hud been 
appointed at the time, but tho defect was made 
good Inter, and the question resolved itself into a 
question of costs as the defendants expressed their 
readiness to comply with the motion. Section 57, 

3. (1914) 2_K. B. 701: 83 L. J. K. B. 1316: 110 
L. 1 . 940:58 S.J.416, In re Branson; ex parte tho 
Trustee. 
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a Bankruptcy Act of 1883, 46 and 47 Victoria, 
Chap. 52—contained the following provision : 

“The trustee may, with the permission of the 
committee of inspection, do all or any of the follow¬ 
ing things : (1) Carry on the business of the bank¬ 
rupt, so far ns may be necessary for the beneficial 
winding up of the same; (2) bring, institute, or de¬ 
fend any action or other legal proceeding relating 
to the property of the bankrupt." 

Horridge J. stated the point for decision in the 
following words : 

“The question i3 whether the obtaining of that 
sanction is a matter for the protection of the estate 
so that the trustee may not incur solicitors’ cost9 
without getting the sanction of the committee, or 
whether the section creates a condition precedent to 
the right of the trustee to take proceedings against 
any third parties. " 

b The learned Judge’s decision was, "that the 
obtaining of the consent of the committee of inspec¬ 
tion to the taking of proceedings is merely a provi¬ 
sion for the protection of the estate and is not one 
which the respondent or the defendant in any pro¬ 
ceedings by the trustee is entitled to avail himself 
of in answer to those proceedings.’’ 

The effect of these cases is, in my opinion, to lay 
down the proposition that the want of leave does 
not vitiate the act of the Official Assignee or render 
it null and void as between him and third parties, 
whatever its consequence may be in relation to his 
right to get bis costs, charges and expenses out of 
the estate. There are also a few Indian decisions to 
which reference may bo made. In 47 Cal. 535* at 
p. 557 the facts were theso : The mortgagee under 
certnin mortgages executed by an insolvent brought 

C suits to enforce them, impleading the Official 
Assignee as a party. The subject-matter of the suits 
was referred to arbitration with the consent of the 
Official Assignee nnd an award came to be passed. 
Tho award was attacked on the ground that the 
Official Assignee had not obtained tho leave of the 
Court beforo consenting to the reference. Rankin J. 
as ho then was, accepted tho principleof the English 
decisions referred to above nnd observed : 

“The Official Assignee is a person in whom there 
is vested by law nil the property of the bankrupt; it 
is his property, of course not that ho mnv deni with 
it for himself, but that ho may deni with it ns n 
trustee for the benefit of the creditors, but in law it 
is his property; and it seems to mo to be settled 
now by tho authorities, that those provisions which 
have come into our Insolvency Act from the English 
Act, nnd which require tho leave of tho Court, are 

1 administrative provisions only; they are matters 
between tho Court and the trustee; they are matters 
which may give creditors personal rights of action 
against the trustee; they are not matters which can 
be set up when the trustee ns the person in whom 
tho bankrupt’s property is vested is meeting his 
enemy in the gate nnd is at arm’s length with the 
third party outside tho bankruptcy altogether. That 
seems to bo the result of (1857) 2 C.B. (N.s ) I,l tho 
other case which was decided by Sir George Jcssel, 
(1879) 13 Ch.D. 123,-’ ami the Inst case before Hor¬ 
rid^* J., (1911) 2 K.B. 701.3 I do not think it is a 
matter with which the other party to nn notion has 
any concern at all, whether the trustee has behaved 
himself vis-a-vis his Court, vis n-vis his constituents 
the creditors, or whether he has done that which 
ho is not strictly entitled to do. They are entitled 

4. (’20)7 A.I.It. 1920 Cal. 113 : 55 I.C. 747 : 47 
Cal 555 : 31 C I,.l. 150 (F.B.). Laduram Nath- 
mull v. Nandnlal Karuri. 
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to look to the trustee just as they would be entitled 
to look to the insolvent had he never been adjudi- * 
cated, and I am, therefore, against Mr. Sircar’s 
contention that the Official Assignee having assented 
to this submission on his own authority the award 
is invalidated by reason of that fact.” 

The learned Judge, however, felt bound to set 
aside the award upon other grounds. An appeal was 
preferred against the decision of Rankin J. but the 
point did not arise in the appellate Court and there 

IiVm 6 / 016 nothlDg sai . d in Bs judgment on it. In 
42 M. L. J. 53, 6 which was a case which pro¬ 
ceeded on the language of S. 20, Provincial Insol. 
yency Act 3 of 1907, Spencer and Ramesam JJ. 
beld, following the English decisions referred to 
above that, where an Official Receiver institutes a 
suit without the leave of the Insolvency Court, it is 
not a valid defence to the suit tosavthat 6uch leave 
had not been obtained. The obtaining of the leave / 
was held to be a matter between the receiver and 
the Court whose officer he was, and the want of 
leave could not be relied on by defendants in a suit, 
tho only result being that tho Official Receiver 
would be prosecuting the suit at his own risk in the 
matter of costs and cannot charge them on the in¬ 
solvent s estate if ho loses. A contrary note appears 
to be struck in 17 C.W.N. 578,® which was decided 
by Fletcher J. sitting on the original side. The 
suit was one by the Official Assignee to recover 
damages from the defendant company for failure to 
deliver goods in pursuance of certain forward con¬ 
tracts entered into by the insolvent. After holding 
that the Official Assignee was in fact carrying on 
tho business of the insolvent in respect of these 
contracts, the loarnod Judge doubted whether tho 
Official Assignee had the power to do so without tho g 
sanction of the Court. He observed, “that the only 
two powers tlmt he (the Official Assignee) has got 
in acting of his own motion are, fir6t of all, to sell 
the property and, secondly, to givo receipts." 

But the expression of this opinion was not only 
obiter, but made without reference to the decided 
cases on tho point. In the light of the decisions re¬ 
ferred to above, I am convinced that tho settlemeut 
arrived at between the Official Assignee and the 
respondent is valid and binding on tho parties andi 
that effect must bo given to it. My direction to the 
Official Assignee is that he is bound to fulfil the 
terms of the settlement. The Official Assignee will 
pay the costs of the respondent out of the estate in 
his hands. 

C.R.K./K.S. Order accordingly. 

5. (’22) 9 A.I.H. 1922 Mad. 51 : 69 I.C. 908 : 45 
Mad. 167 : 42 M.L.J. 53, Official Receiver, Coim¬ 
batore v. D. D. Kanga. 

6 . ('13) 17 C. W. N. 578 : 18 I.C. 756, C. E. Grey 
v. Walker, Goward Sc Co. 
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Somayya J. 

Y enugopala Naidu — Appellant 

v. 

Valambal Ammal and others — 

Respondents. 

Second Appeal No. 996 of 1939, Decided on -Itfi 
December 1941, against decree Sub-Judge, 
Tnchinopoly, in A. S. No. 131 of 19-17. 

(a) Administraiion — Suit tor — Court is not 
bound to make order lor administration ot estate 
when question between parties can properly be 
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a determined without such order — Creditor 
obtaining money decree against heir at law to 
extent of assets of deceased in his hands and 
filing suit for administration of estate of deceased 
—Administration order held should be refused 
as plaintiff could obtain all relief under S. 52 
(2), Civil P. C., by application in execution of 
his decree. 

It is not obligatory upon tho Court to order 
administration of the estate where the question 
between tho parties can be properly determined 
without an administration order, even though the 
plaintiff bo an infant or though tho testator has 
directed his executors to take proceedings to have 
tbe estate administered by the Court: (’36) 23 A.I.R. 
1936 Bom. 423, Hcl. on. (p 539 c' 2 ] 

The creditor filed a suit and obtained a decree 
b f^a'nst the heir at law to tho extent of the assets of 
the deceased in his hands and instead of proceeding 
to execute his decree filed a suit for the admini- 
stration of tho estate of the deceased : 

Held that the Court was not bound to order an 
administration in a case where there were no cir- 
cumstances calling for such action. Since the plain, 
tin could get under S. 52 (2), Civil P. C., all the 
remedy that he wanted by merely filing an application 
in execution of his decree his action foradmini«tra- 
tion must fail. [P 590 C11 

C. P. C. — 

(’40) Chitalcy, S. 52, Notes 4 and 13 and 0. 21, 
11. 13, N, 2. 

(’41) Mu 11a, Page 219, N. “Scope of the Section" 
and Pages 729.730, N. “Administration Suit.” 


(b) Civil P. C. (1908), S. 47-Creditor obtaining 

money decree against heir at law to extent of 

assets of deceased in his hands—Suit by creditor 

for administration of deceased's estate whether 
barred by S. 47 (Quote.) wnetner 

Where a creditor files a suit and obtains a decree 
against the heir at law to the extent of theLseJs 
? h ‘ S baDds U is doubtfuI whether ho 

tw i i h 11 !? au aC J‘°? for tbe administration 

a suit 7 24 *cif deceased. Section 47 would bar such 

(28) 15 Tv 

K. V. Srinivasa Iyer - for Appellant. 

N ’llu d r?l hari ’ N ' Pa ^anatha Iyer and 
Sur ^arayana - for Respondents. 

appe,lant fi |ed ‘he suit 

d of tho estate of om NaTvlna \ a ' im , mis . tra | tion 

«-n after 

trust deed in favour of oneSr n- ”7 1 exeCuteda 
cate of Tricbinopol • tow‘°co n Si? ‘ dv °* 

to sell tho properties and to clear Je .* 7^° 

deceased. Respondents 2 to 0 and ll^ 1 ’ 13 ° f tb °, 
tho alienees oithcr from tbe tru ? so,no l of 

widow direct. These alienations arc attacke l^'s I ° 
nominal and fraudulent transactions and t b ? " g 
for the administration of tho entire £ !u“ 
Court. Both the Courts found that all th f lbC 
lions complained of were properly effected ioTa 
-roper price in order to discharge tho debts of the 
husband Nnrayami Iyer. Both the Courts therefore 
held that all the alienations are valid and bindim- 
on tho estate of the deceased Naravana Iyer There 
no to differ from the findings of both the 

attend n° Urt3 °”i ‘H?®* P ° int9 ' Th « circumstances 

ending on each alienation aro fully set out in tlm 
Judgment of the trial Court. Iu appeal the qU-atlon 


whether the alienation in favour of respondents 3 to . 
G aro binding was practically given up. One aliena- 
tion in favour of respondent 11 was seriously ques¬ 
tioned and the Subordinate Judge found that that 
alienation wasbindingas well. Having gone through 
the findings and the circumstances of each alienation 
1 ho d that the various alienations are binding on the 

estate and on the plaintiff. 

The plaintiff is a money decree-holder who filed 
a suit against defendant 1 in the year 1935. He 
obtained u decree against the assets of the deceased 
in the hands of defendant 1. Instead of proceeding 
o execute the decree ho filed the present suit to 
have the estate administered on the ground that tho 
heir at law is wasting the property and has not 
administered the property as she ought to have done. 
Both the lower Courts held that under the circum- 
stances of this case there is no justification for 
the plaintiff filing this action and that the estate / 
need not be administered by tho Court. It is argued 
by the appellant that every creditor has got a right 
of having the estate of an intestate administered by 
tbe Court and relies upon a decision of this Court 
m A. I. R. 1928 Mad. 713=27 M. L. W. 544 1 
Reliance 13 placed upon the observations of Srinivasa 
AvyangarJ m tbat judgment. The learned Judge 
pointed out that the creditor of a deceased has two 
remedies, one to file a suit against the heir at law 
or the executor for a decree against the assets 
of the deceased in the hands of the heir at law 
which is the smaller remedy. It was pointed out 
that there is also another remedy, that is, by wav 
of an administration action. But the question is 
assuming that 11 creditor has got both tho remedies! 
if he fi es a suit and obtains a decree against the 
heir at law to tho extent of theassets of the deceased „ 
in bis hands, is he entitled to filo an administration 9 

X ,0 “* nd > T° '.u SiSt upon the Court administering 
the estate In this connection it is to be remembered 
that the Court is not bound in every case to ad- 
minister the estate as pointed out in A. I R l<m 
Bom 423; at p. 429. It is clear on tho auihodty 
that the Court is not bound to make an order for 

be?w«™ t,0 . D ° f tbQ 6311410 wb0D tbe question 

Sth™?. ? Part ‘f Ca ° 1,0 proper1 ^ determined 
without such an order. The order may be refused 

even if the testator has directed the executor to 
tht CouTt e< Thf 1 10 b3 ';°. tbe “ tat0 administered by 

s-> c s.m h /«: w 8 49. la,j jowa tn *- te ™ s 

It is not Obligatory upon tbe Court to order ad- 
ministration of the estate where the question be- 

with" l n G part,e ? can b e jiropcrly determined 

an administration order, even though the 7» 
p aiutifl bo an infant or though the testator has 
directed his executors to take proceedings to have 
luo estate administered by the Court. M 

w P f ei0nt ca5e tbe Plaintiff's complaint is 
that defendant 1, the heir at law against whom ho 

nfts pbtained a decree has wasted several of the pro- 
per ties by effecting alienations of several portions of 
iue estate in favour of near relations which are 
really not binding on the creditors. As I said before 
ail these alienations have been found to be valid and 
binding on the estate. Even apart from this findin- 
under S. 52 (2). Civil 1«. C.. tho plaintiff can get all 
t ho remedy that he wa nts by merely lilingan nppli- 

1 . (“26) 15 A.I.R. 1928 Mad. 713 : 109 I C s7-> ■ -7 

M.L.W. 514 (F B.) Rajah of Knlahnsti'v.'Venkat- 
app.i r^ayanim Bahadur. 

2. ('3G) -.'3 A. I. H. 1930 Bom. 423 : 107 I.C. 529 : 

8G4 ' Kiasondas v. Jivatlal 

1 ratapshi & Co. 
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a cation in execution of his decree. Section 52 (2) 
specifically provides for the very contingency which 
is complained of by the appellant. Section 52 (1) 
and (2) run thus : 

"(1) Where a decree is passed against a party as 
the legal representative of a deceased person, and 
the decree is for the payment of money out of the 
property of the deceased, it may be executed by the 
attachment and sale of any such property. 

(2) Where no such property remains in the pos¬ 
session of the judgment-debtor and he fails to 
satisfy the Court that he has duly applied such 
property of the deceased as is proved to have come 
into his possession, the decreo may be executed 
against tho judgment-debtor to the extent of the 
property in respect of which he has failed so to 
satisfy the Court in the same manner as if the 
decree had been against him personally.* 1 

k Thus, under cl. (2) where no property remains in 
the possession of the judgment-debtor and he fails 
to satisfy the Court that he has duly applied the 
property of the deceased which is proved to have 
come into his possession, the decree may be executed 
against the judgment-debtor personally to the extent 
to which he has failed to satisfy the Court in the 
same manner as if the decree had been against him 
personally. If in execution of his decree the appel¬ 
lant files an application under S.52(2) and satisfies 
the Court that respondent 1 came into possession of 
some property and respondent 1 fails to satisfy the 
Court that she administered the estate properly and 
to account for all the property, the decree may be 
executed against her personally. 

Further it is doubtful whether a creditor who 
has obtained a decreo is entitled to file another 
c action which in substance is really for tho recovery 
of his debt. Though in form an administration 
action, his object is not so much to benefit the other 
creditors but to benefit himself and recover his debt 
in full. Ho has already filed a suit and obtained a 
decree—why then should become toCourt by means 
of another action styled an administration action 
and seek recovery of his debt in this action ? Ho 
|has already obtained a decreo for tho recovery of 
his debt. lie has only to attach a portion of the 
estate of tho deceased and to proceed to sell it. 
Instead of attaching a sufficient portion of the estate 
of the deceased which it is his duty todo, if he files 
a separate suit, it looks as if S. 47 may be a bar. 
There is authority for this position in the decision 
of the Calcutta High Court in 24 Cal. 473. 5 But 
whether it is so or not, I am satisfied that the np- 
pellant's action must fail on the other ground that 
d the Court is not bound to order an administration 
in a case where there are no circumstances calling 
for such action. In this caso the plaintifl could well 
have attached all tho properties immediately after 
ho obtained his decree in 1935. He did nothing of 
tho kind and if instead of proceeding in execution of 
his decree he chooses to file an administrative action, 
the Courts are not bound to take up tho administra¬ 
tion of tho estate on their shoulders. In this caso 
both the lower Courts have found that under tho 
circumstances of this caso tho non-completion of tho 
administration by tho trustee was duo to tho plain- 
till’s own default in not carrying out tho terms of 
the salo deed under which ho purchased some pro¬ 
perty for which in addition to tho amount of his 
decree ho undertook to pay a further sum which ho 
failed to pay. In the result tho second appeal fails 
and is dismissed with costs of tho contesting re 3 - 

3. (*97J 24 Cal. 473, Jogemaya Dasi v. Thaekomoni 

D.iQl. 
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pondents 2 to 6, one set, to be divided among them, 
No leave. ® 

C.R.K./G.N. Appeal dismissed . 
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Leach C. J. and Bell J. 

Sowdra Bai and others — Appellants 

V. 

Saraswathi Ammal — Respo?ident. 

City Civil Court Appeal No. 43 of 1940, Decided 
on 6th February 1942, against decree of City Civil 
Judge, Madras, D/- 13th August 1940. 

Contract Act (1872), S. 72— Money paid by 
R under influence of mistake that A was first 
mortgagee and R second mortgagee of M who 
was represented by O as M — R held entitled to / 
return of amount paid. 

Where money is paid to another under the influ¬ 
ence of a mistake, that is, upon the supposition 
that a specific fact is true, which would entitle tho 
other to tho money, but which fact is untrue, and 
the money would not have been paid if it had been 
known to the payer that the fact was untrue, an 
action will lie to recover it back. There is nothing 
in S. 72 to suggest that it should only be applied 
when there is privity between tho payer and payee. 
[Privity held existed between payer and payee.] 
English cases discussed. (P 591 C 1 ; P 592 C 1] 

One G falsely representing himself to be M , tho 
owner of a house and induced A to lend to him 
1 *9. 2000 on a mortgage of the property. Tho real 
owner had no knowledge of tho fraud. Again falsely 
representing himself to be J/, G induced R to 9 
advance Rs. 3500 on a second mortgage of the pro¬ 
perty. R was to pay to A Rs. 2000 in discharge of 
tho first mortgage. Believing that G was AI and 
that A was first mortgagee of the property ll paid 
to A tho Rs. 2000. When the fraud was discovered 
R instituted suit to recover from A the Rs. 2000 as 
a payment made in mistake of tho facts: 

Held that R was entitled to a decree for tho 
return of Rs. 2000. U' 592 C 1] 

C. S. Vcnkalachariar, S. Rajam Iyengar , P.i?. 

Sundarcsan — for Appellants. 

K. V . Ramachandra Iyer — for Respondent. 
LEACH C. J.— On 7th January 1938, one 
Gangadara Mudali falsely representing himself to 
bo Govindharaja Mudali tho owner of a house and 
land known as No. 5, Muthia Naicken Street, . 
Purasawalkam, Madras, induced the appellants to 1 
lend to him Rs.2000 on a mortgage of the property. 

Tho real owner had no knowledge of the fraud. 

As Gangadhara Mudali had no interest in the pro¬ 
perty tho mortgage deed of course conferred no 
title. Again falsely representing himself to bo 
Govindaraja Mudali Gangadhara Mudali induced 
tho respondent on 11th February 1938 to advance 
Rs. 3500, on a second mortgage of the property. 

Out of tho Rs. 3500 which tho respondent agreed to 
advance sho was to pay to the appellants Its. 2000 
in discharge of the first mortgage. V. G. Sambasiva- 
murthi Mudali, tho son of Govindaraja Mudali, 
was a party to this second transaction, but again 
his father had no knowledge of what was happening. 
Believing that Gangadhara Mudali was Govindaraja 
Mudali and that tho appellants were first mortga¬ 
gees of the property tho respondent paid to them 
the Rs. 2000. When tho fraud was discovered the 
respondent instituted the present suit in City Civil 
Court to recover from tho appellants the Rs. 2000 
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0 as a payment made in mistake of the facts. The 
case was tried by the principal Judge of the City 

Cl S*iF°£ rt, J? 0 held that the respondent had 
n d ® 3 :. 2000 ‘0 the appellants under a mistaken 
belief that the mortgage executed in her favour had 
been executed by the true owner and it was that 
mistake which had induced the payment. Con¬ 
sequently ho granted the respondent a decree for 
the return of the payment of R 3 . 2000. The appeal 

BtatiT h ' 3 deC,Slon - yeclion 72, Contract Act 

“ A I™ 0 ? t0 , wL v° ra money bas been paid, or 
anything delivered, by mistake or under coercion 

must repay or return it.- There is here no arnbi’ 

rL 7 ney 13 ?f ,d J° a person bymistabe he 

s bound to repay ,t. That the Rs. 2000 was paid 

Sief e that^ev Dt ‘° the a PP ellants ^ the mistaken 
belief that they were prior mortgagees is not onen 

to question and if the words used in S. 72 are to be 

For en thS7nnIn D 7 r aD 7 tbe decree -ust stand! 
the ^se nn h-‘ t ,u’ bovvever - contended that 
(185011 i within the principle laid down in 
S N. 210=156 E.R. 1180.1 and that 

Ksl • , tb , LD t’ lls b common law a payment made 
by mistake cannot be recovered unless there is some 

Snlnlf b .ct"' e en the payer and the payee. Conse¬ 
quently, it is 6aid that the section should he read 

l 8 a U w e i t w C il! h 5 qUalifiC l &ti0nS imp03edby ‘he common 
law. I w 11 discuss these contentions presently but 

before doing so I consider it dcsirable^o quote the 

E IlTr a IarkC ' iD (1841 > 4 W q 54=l 52 

h.lt. 34- as it appears to me that S. 72, Contract 

whtl b0d “ ?S tb ° P rmc ‘P le there stated, a principfe 

Smi , 0 *& tbe House Lords in 

B said ' 1 ° (1841) 9 * W - 542 p ark6) 

unLVfh:lfl h ic" b or.ra„ ia r?,; 0 ^ 

supposition that a specific fact is true wh'icif'wo^ 1 
eamle the other to'the mope,- b«'wS ,lc '» 

and , tbe m0Dey would not have been paid if 
it had-been known to the payer that the 
untrue, an action will lie tS/e J er it ba!^ U 
18 against conscience to retain it- thonnh n a > 
-ay be necessary in those cases\n wffih iheZrtt 

Th C : i SoTthar e bCeD 

from recoverin,? bv a | ft P M ri0D - 8 ° pny ‘ ng is Preluded 
of the ineana of kno7 C ?- T availin o himself 
from the cases cUed ^l 86 ,n 1 b ' 3 F°'™ T ‘ seen ' 9 - 
dictum of Baylev J * i? n*oi\ « ee , n founde(1 °n tbe 
with all resp/cuo thl? (1 * 27) . 6 * C - 671^ and 

can be sustained i n point o^X-' VJ 0 “°f tb ,' nk U 
money is intentionally^,) , If ; ,ndced - ‘ho 

truth or falsehood of the fn'o7 7“ , reference to the 
to waive all inquiry into uV*!? P !“ intlfl -eaning 
receiving shall have the m „ n d , tb , at tbe P ors °n 
ther the fact Lc true or false ° VeDtS ' wbe ' 

entitled to retain it; but if it'jjl . ,S Ce 1 rtainly 
prcssion of the truth of a faa wbi f tbe im ' 

-ay generally speaking, bo recovw^d f' S b U ? truei U 
careless the party paying may bowever 

t.ng to use due diligence to inquire into X- 
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1« (lHi>6) 1 U. A N. 210 • V\ r t 

R. Ii. 526 : 156 E. R. 1180, Aike^v^si 

2. (1841) 9 M. A w. 51 : ft L J Ex in « t 
107 : 60 It. It. 666 : 152 E. R 24 Keilv v \ f Ur ’ 

3. (1926) 1926 A. C. 670 : 95 L. J.K. Hf 9.3 °7'- 
L. 1 548 : 32 Com. Cas. 8 : 70 8. j. f-jg . 49 t 

Gi,L 6 ^. R - E - J0 - * C 0- Ltd. , Waring £ 

4 j E ‘ A C ' 671 : 9 Lowl. A Ry. 731 . 5 

■ J. K, B, 239 ; 30 B.H. 498 , Milnes v. Duncan, 


f“® b a °f s t e tbe receiver was not entitled to it nor 
intended to have it.” ' or 

In his speech in 1926 A.C. 6703 Lo rd Shaw quoted 
in full the judgment of Parke, B. and it was accept¬ 
ed a. governing the case. There a gross fraud had 
been Perpetrated as in this case. The facts in (1856^ 
1J. ^ N. 210 Lave nothing in common with the 
fact, here In 1846 one Edwin Carter made a will 
by winch be gave his property to his eight brothers 
and sisters in equal shares. In 1847 the testator 
died. In 1850 one of the brothers, George Carter 

ia r .r 3 Tfi 0 " " 0m Short, Wo S 

in 18o3. The sun was by Short's widow who was 

‘7 S0la of his will. George Carter lit 

as °- debtad t0 a baQ k to which in 1855 ho con. 

Iubtfrt h fn 7 ere3t ,n tbe estate of Edwin Carter 
subject to charges previously created by him As 

Sartor, * l “. *r 4200 IroTdkor, 

&. Car e b&d mor ‘S a ged his interest in his 
th ers . e ? tate * the conveyance to the bank 

CvteMhr 1r,X ° f th ° T U1 ° f Short a PP lied ^ George 
Carter for payment of the £200. He referred her to 

the bank, which thereupon paid her the £->00 in 

accordance with the terms of the conveyanw which 
t had obtained from George Carter After aII th.a 

^ SappoooJ, a later will o( £dwh, C, r ^ wi 
produced, and under it Georoo paria, if: , wa * 

ceived an annuity of £100 whfeb was to cmm upon 

to S the ft e Dga t Q aS3lgnn,ent - Tbe bank ‘ben applied 
she refund “in' 1 * ° f , repay “ tnt of ‘be £200, and as 
!nHif.lil d C0 “I ,ly w, ‘b the demand a suit was 
instituted against her. It was held that the bank 

vwis not entitled to recover tho money. Iu the course 
of his judgment Bratmvell, B. said : “ inecour5e 

n order to entitle a person to recover back 
money paid under a mistake of fact, tbe mistake „ 
m». 3 t he as to a fact which, if true, would make^he * 

iTtrue K 8 l7 ble pay the money : not where 
should'pay W the^onTy." m&kC U tbat ba 

£90n iS t7,J e b °^ ne in mind that George Carter owed 

Srr ? a 

the responden^werTviaTms^f^^ 6 Qppella "‘ 8 and 

to think thnr tui ^ re f nc » ft., was disposed 
(1856 1 H A N 2I01 Se c7V 0DS 0, k B ~mwdl. B., in 

exhaustivn Bintor 210 ? u,d not be token to be an 
they mnat bo coTfi en 7 f lbe law ' Ho considered that 

take “ as to tU ** t0 CiSes wber0 the ouly “ie- 
courao of hi« uature ot ‘be transaction. In the 
course of his argument on behalf of the appellants, , 

1 . « Q # A ® # ' eDka tachariar referred us to (1864) 5 B ^ 

ihttorfr 122 E , I V 1090 ° lD tba ‘ case one Keys 
hi * i • d ° VCS3e belonging to the defendant the 

was C i e ‘“L Pa f yftb,0 r ev r y f0ur week9 ad vance! It 

event oTno ' 1:00 0f tb °. cburter l ,ar ‘J ‘bat in tho 
event of hod. payment of the hire, the owner was to 

due mi l K t0 retn 1 ke , hi6 Ship> A 6,,,u 01 ^120 was 
Thor* d Key s applied to the plaintiO to assist him. 

2e0 nT. U th6 P r UQ 1 bandcd Koys a cheque for 
f, 0, made Payable to the defendant or order on 

he understandi” 8 that Keys should inform tl.e’de 
that Th* b ' lt l . be i Cb Tt " aS eiven on ‘be condition 

it the vessel should he allowed to proceed on a 
5 * 7 ( 1938) I K. B. 49: 106 L.J.K.B. 544 • 157 L T 

^.Morgan v. 7 r 8 b 5 c 3 ro^ L,H ' 786; < 1937 ^ 3 ^LK.a 

6 q ( n 5 n ? t 9 / 68 :122 e - r - 1090; 31L - j - 

b' R HV2 w 7' T ' ( *\ s ) 614 la w.«. 231; 136 
i\, bJJ, \\atson v. KusidJ, 
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a dant, but did not tell him of the condition. As the 
whole of the £120 was not paid, the defendant took 
possession of his ship. Thereupon, the plaintiff sued 
the defendant to recover the money. It was held 
that us defendant received the cheque without 
notice of any condition and for valuable considera¬ 
tion, the plaintiff was not entitled to recover. It may 
be mentioned that in (1926) A. C. 670 3 where (1841) 
9 M. & W. 54- was applied, Lord Shaw observed 
that (1864) 5 B. & S. 96S 6 applied to a different set 
of circumstances and had no real bearing upon cases 
depending upon payments having been made under 
a mistake in fact. The class of case ruled by (1864) 
5 B. & S. 968 6 was in his opinion confined solely to 
that of payments made under a condition not com¬ 
municated to the receiver, a condition as to the 
future conduct which it was hoped, expected or 
stipulated should follow the payment. 

It is not necessary to decidewhetherunderIndian 
law (1856) 1 H. & N. 2101 and (1864) 5 B.&S.968" 
would apply in cases where the facts were similar. 
It is sufficient to say that the facts in the present 
caso are not analogous to the facts in either of those 
two cases. The observations of Parke B., in (1841) 9 
M. <fc VV. 54 2 are directly in point and they fit in 
with S. 72, Contract Act. In support of the conten¬ 
tion that if the respondent is entitled to proceed, 
she must show some privity between her and the 
appellants, stress has been laid on this passage in 
Addison’s Law of Contracts (11th Edn., p. 462): 

"It is necessary in order to maintain this action, 
that a certain amount of money belonging to one 
person should have improperly come into tho hands 
of another and that there should bo somo privity 

between them.*' 
c 

This statement is based on (1864) 5 B. & S. 968° 
and (1886) 11 A. C. 84. 7 There is nothing in S. 72 
to suggest that it should only bo applied when there 
i3 privity between tho payer and the payee; but as¬ 
suming that this is essential, I consider that the 
condition is fulfilled hero. The appollants thought 
that they were tho first mortgagees of the property 
and tho respondent thought she was tho second 
mortgagee who was discharging a prior encumbrance. 
That thero is privity between a first and second 
mortgagee has already been accepted by this Court: 
see 44 Mad. 644* and (1940) 2 M. L. J. 513.® It is 
true that the appellants were not mortgagees but 
they regarded themselves as such. In my judgment 
there is hero sufficient privity, if privity is an essen¬ 
tial factor in this action. For these reasons I consi- 
, der that tho decree passed by tho trial Court is in 
accordance with law and I would dismiss tho appeal 
with costs. Tho respondent has filed a memoran¬ 
dum of cross-objections and the learned trial Judge 
directed tho parties to pay their own costs. As tho 
plaintiff succeeded she should have been given her 
costs. Therefore tho memorandum of cross-objec¬ 
tions should bo allowed with costs. 

C.R.K./R.K, Appeal dismissed . 

7. (1886) 11 A. C. 84 : 55 L. J. P. C. 14 : 54 L. T # 
256 : 34 W. R. 417, Colonial Bank v. Exchange 
Bunk of Novo Scotia. 

8 . (’21) 8 A.I.lt. 1921 Mad. 102 : 62 I. C. 393 : 11 
Mad. 511 : 40 M. L. J. 218, Askaran Sowkar v. 
Vcnkataswami Naidu. 

9. (’ll) 28 A. I. K. 1911 Mad. 113 : 195 I.C. 697 : 

I. L. It. (1911) Mad. 53 : (1910) 2 M. L. J. 513, 
Periaswaini Chettiar v. Itnumswami Goundan, 
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Abdor Rahman and Somayya JJ. 

L. K. Minakshi Ayyar and another — 

Appellants 

v. 

Janaki R. Achalier and others — 

Respondents . 

Appeals Nos. 328 of 1939 and 372 of 1940, 
Decided on 3rd March 1942, against decree of Sub- 
Judge (Principal), Madura, D/- 31st March 1939. 

(a) Civil P. C. (1908), O. 34, R. 10—Redemp¬ 
tion suit—Mortgagee is entitled to costs unless 
his conduct disentitles him. 

In a suit for redemption, the Court is bound to 
give the mortgagee his costs of the suit unless tho / 
Court is of opinion that his conduct has been such 
as to disentitle him thereto. [P 593 C 2) 

C. p. C._ 

('40) Cbitaley, O. 31, R. 10, N. 3, Pt. 1. 

• (b) Mortgage — Redemption — Mortgagee 
should not be made to pay costs of person 
redeeming unless his conduct has been vexa¬ 
tious or unreasonable. 

A prior mortgagee should not be made to pay tho 
costs of tho second mortgagee who wants to redeem 
the prior mortgage unless the prior mortgagee’s 
conduct has been vexatious or unreasonable. 

[P 593 C 2] • 

Before filing a suit for redemption of the prior 
mortgage by the subsequent mortgagee, tho subse¬ 
quent mortgagee had deposited the amount under g 
S. 83, T. P. Act. Tho prior mortgagee refused to 
accept the deposit and wanted tho mortgagor to ho 
impleaded as the mortgagor had disputed tho right 
of the subsequent mortgagee : 

Held that tho conduct of the prior mortgagee in 
taking that objection was neither vexatious nor 
unreasonable and that be should not be made to 
pay the costs of tho subsequent mortgagee. 

[P 593 C 2] 

C. p. C._ 

(*40) Cbitaley, O. 34, R. 10, N. 3. 

(c) Transfer of Property Act (1882), S. 83 — 
Mortgagee accepting tender is not entitled to 
any further relief as against mortgagor or per¬ 
son making deposit. 

After tho mortgagee accepts the tender under 
S. 83 ho is not entitled to claim any further relief 
as against tho mortgagors or the person making 
the deposit. He is bound to accept the deposit in 
full settlement of all his claims. If ho is not pre¬ 
pared to do it, then he ought to decline to accept 
the amount deposited. [P 594 C 1] 

T. P. Act — 

(’36) Mulla, Page 502, Pt. (x). 

(*34) Mitra, Page 508, N. 508. 

(d) Transfer of Property Act (1882), S. 72 (d) 

— Amount spent by mortgagee in suit for 
making good his title to property as against 
mortgagor can be added to mortgage money. 

Where tho mortgagors did not recognise the 
right of the mortgagees prior to the suit and the 
mortgagees were forced to file a suit for making 
good their own title to the property as against tho 
mortgagors, the caso is covered by the language of 
S. 72 (d). The mortgagees should be allowed to add 
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4 the amount which is spent for the suit to the prin¬ 
cipal money secured by their mortgage and to re¬ 
cover it under the provisions of S. 72 of the Act. 

[P 594 0 1] 

T. P. Act — 

(•36) Mulla, Page 457, Pt. (a). 

(’34) Mitra, Pago 451, N. 446. 

O. V. Baluswami — for Appellants. 

D. Ramaswami Ayyangar, V. S. Rangachari 
and V. Mcenakshisundaram—lor Respondents. 

SOMAYYA J. — There are two appeals, A. S. 
Nos. 328 of 1939 and 372 of 1940, both arising out 
of 0.8. No. 12 of 1939 which was a suit for redeinp. 
tion of a mortgage executed by defondants 2 to 5 in 
favour of defendant 1 under Ex. B dated 26th Janu- 
ary 1934. Defendants 2 to 5 executed a subsequent 
mortgage in favour of the plaintiffs under Ex. A 
b on 27th August 1937 and the plaintiffs filed the suit 
out of which the appeals aiise for redeeming the 
prior mortgage in favour of defendant 1. Before 
filing the suit the plaintiffs deposited the amount 
which they considered to be due under the mort- 
8 a 8« Ex. B in 0. P. No. 45 of 1933. This was on 
29th Ootober 1933. They made the present defen¬ 
dant 1 the prior mortgagee alone a party and asked 
for tho usual reliefs grantable under S. 83, T. P. 
Act. To thi3 a statement of objections was filed by 
the respondent und two reasons were given by him 
for not accepting the amount deposited in Court. 
One is that the mortgagors who executed Ex. B to 
him and Ex. A to the plaintiffs (who were the peti¬ 
tioners therein) were disputing the right of the 
plaintiffs petitioners and therefore it would be un¬ 
safe for him to receive the amount and hand over 
c P oss& =sion in the absence of the mortgagors. There¬ 
fore he said that unless the mortgagors were made 
parties to that petition, it would not bo safe for him 
to receive tho amount and to hand over possession 
to the applicants. It appears that the mortgagors 
refused to register the mortgage in favour of tho 
plaintiffs and resort was had to proceedings by way 
of compulsory registration. The document'was com- 
pulsorily registered in February 1933. The petition 

S \ 83 ’ T- Act > was filed °r. 29th October 
1J38 and notice thereof was given to the mort¬ 
ice respondent on 18th November 1938. The res- 
« a ' e ftnothor reason for not accepting tho 
lan! wt ai ? (1 \. tha i t ’ S tbut tbere were crops on the 
Wh Ch s‘nn , he Lad raised - He said M The P property 
reswndLt d .n/ 1?rlgn8 l has been cuItivatcd ^ytho 
harvested •• w d - ,n short wh,le cr0 P 3 would bo 
i ,. U 13 now by tbe Subordinate 

time 8 of the ^r, r ° P3 Were five ninths old at the 

in February 'the' lhal they Were barvested 
n ; raj ,‘ tho next year. As the mortgagor 

passed an order rfr. 11 ) tbo a Ppl*cation tho Court 

cioiinir the n.i r *" ^ dated 29th November 1938 

drni J ' ?in ° n , lL f. ero ""'' «>»« U» respon- 

in his counter fr \ * 1 reasons stated by him 

jii nib counter aiiidavit to *\ * » 

si tizr™t n n 

The low er Court has decreed redemption and to that 
extent there is no objection by any party. Defer/ 
dant 1 is tho appellant in A. S. No 323 of 1939 
and be objects to the order made by the lower Court 

?* C0 ; U and as regards mesne profits prior 

to the date of suit. As regards the costs, the apnel- 
lant objects to his being made liable to pay tho 
costs of the plaintiffs which is the direction made 
it i ? wer Court - Issue 2 was raised regarding 
the liability of defendant 1 for costs of the suit and 
1942 M/75 A 76 


on that issue tho lower Court states thu 3 : 

“As regards costs, since the deposit under S. 83 6 
wa3 good and since defendant 1 refused to receive 
the money and be redeemed he is liable to pay the 
costs.” J 

The rule as to costs in a redemption action is 
laid down in 0. 34, R. 10, Civil P. C. : 

“In finally adjusting the amount to be paid to a 
mortgagee in case of a foreclosure, sale or redemp¬ 
tion, the Court shall, unless in the case of costs of 
tbe suit the conduct of the mortgagee has been 
such as to disentitle him thereto, add to the mort¬ 
gage money such costs of the suit and other costs 
• • • • 

So tho Court is bound to give the mortgagee his 
costs of the suit unless the Court is of opinion that 
his conduct has been such as to disentitle him 
thereto. The law is staled in Fisher on the “Law 
of Mortgage” (Edn. 7) at page 752 thus : / 

Rule as to costs of suit. — Tho mortgagee is 
entitled as of right to the costs properly incurred 
by hitn in an action of foreclosure, or redemption 
and this right extends to an equitable mortgagee! 
including a mortgagee by deposit whether with or 
without a memorandum of deposit. But he may 
forfeit these costs by misconduct, or may even have 
to pay the costs of such an action in a case where 
he has acted vexatiously or unreasonably." 

Tho appellant only asks that he should be relieved 
of the liability to pay costs of the plaintiffs in this 
action. In the lower Court he no doubt asked for 
costs of the suit to be paid to him. But in valuing 
tbe memorandum of appeal he has confined it to 
the costs which he was asked to pay the plaintiffs, 
and we are therefore not concerned with his rights 
to get costs from tho plaintiffs. Hence tho only 
question is whether ho has been rightly made to ? 
pay tbe costs of the plaintiffs. We have therefore to 
6ee whether his conduct has been vexatious or 
unreasonable. In this case having regard to the 
fact that the mortgagors did not submit to register¬ 
ing the document without resort to compulsory- 
registration and to the fact that even after the peti 
t.on was filed on 29th October 1933 by the present 
plaintiffs under S. 33, T. P. Act, a notice was 
issued by tho mortgagors under Ex. J dated 14th 
November 1938 disputing the right of tbe present' 
plaintiffs, at any rate to get redemption of tho prior 
mortgage unconditionally, we do not think that 
there was anything unreasonable in the conduct of| 
the mortgagee in insisting upon the mortgagors' 
being made parties to the petition before submitting 
to redemption. It is unnecessary to consider whe¬ 
ther strictly the mortgagors are necessary parties 
to an application under 8. 89 of the Act. What wc 
are concerned with is whether the conduct of tho 
mortgagee in tbe circumstances of this case is such 
as to be properly characterised as vexatious or un- 
reasonable. Far from beiDg vexatious or unreason 
able, we think there was every justification for him 
to make tho request which be did that the mortgn-, 
gors should also be made parties before any further! 
orders are passed on that application. Since the 
plaintiffs did not take any steps to implead the 
mortgagors, the Court had no option but to pass an 
order which it did, namely closing the application. 

Tho word “closed” is really not proper. The peti¬ 
tion should have been formally dismissed. We are 
clearly of opinion that there i3 nothing vexatious or 
unreasonable in tho conduct of the mortgagee in 
refusing to accept the amount in the absence of 
the mortgagors. 

This is enough to dispose of the appeal filed by 
defendant 1 in so far as it relates to costs. Beought 
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a not to bavo been made liable to pay the costs of the 
plaintifls. The next question is whether the plain¬ 
tiffs are entitled to any inesne profits prior to the 
date of suit. The lower Court has found that the 
mortgagee was entitled to the income from the pro¬ 
perty upto the date when he got notice of the 
application under S. 83. This comes to a few hund¬ 
reds of rupees. The amount which the plaintiffs 
deposited under S. 83 did not admittedly includo 
this amount. The deposit under S. 83 is therefore 
open to this objection as well, that the amount 
which was deposited is not the full amount due 
under the mortgage. It is argued by the learned 
advocate for the respondents that the mortgagee 
may be entitled to a portion of the income from the 
date of the commencement of the cultivation upto 
the date of the notice to him, but that his clients, 
the plaintiffs were bound ODly to deposit Rs. 5728. 
b His argument is that it is not as a mortgagee that 
ho is entitled to the income during this period. We 
are unable to accept thi9 contention. After the 
mortgagee accepts the tender under S. 83, T. P. 
Act, ho is not entitled to claim any further relief as 
against the mortgagors or the person making the 
deposit. He is bound to accept the deposit in full 
settlement of all his claims. If ho is not prepared 
to do it, then he ought to decline to accept the 
amount deposited, and that is the course which 
defendant 1 adopted in this case. Wo think that ho 
adopted the right course. In faot, there was no 
other alternative for him to pursue. If the lower 
Court’s finding is correct that the prior mortgagee, 
defendant I was entitled to the income upto the 
date of his receiving the noticoofthe petition undor 
S. 83 and he was entitled to it only in his character 
as a mortgagee there being no tender of that amount, 
C the deposit is not proper. We therefore set aside 
tho decree for inesne profits upto the date of the 
suit. We think however that the plaintifls aro 
entitled to the mesne profits from tho dato of suit 
upto the dato when tho harvest was completed. The 
harvest was completed, according to tho evidenco of 
D. W. 1, on 23rd February 1939. The plaintifls will 
therofore bo entitled to mesne profits from 12th 
January 1939, the dato of the plaint, upto 23rd 
February of that year. 

Mr. ltainaswami Ayyangar, tho learned advocate 
for the respondents, then urges that if he is not to 
get tho costs of the action from defendant 1 the 
prior mortgagee, ho is at least entitled to do so from 
the mortgagors or that ho is entitled to add, the 
costs to his mortgage amount under S. 72 (d), T. 1\ 
Act. The mortgagors did not recognize the right of 
(l the plaintiffs prior to the suit. Thoy would not 
register the document which they executed. They 
issued the notice Ex. J on 14th November 1938. 
Tho plaintifls were therefore justified in filing this 
suit and tho suit is really one for making good their 
own titlo to tho property as against tho mortgagors. 
The case is therefore covered by the lauguago of 
S. 72 (d) and wo consider that they should be 
allowed to add tho amount which is S|>ont for the 
suit to tho principal money secured by their mort- 
gftgo and to recover it under the provisions of S. 72 
loft bo Act. 13ut they will not be entitled to so add 
the costs of this Court. 

In A. S. No. 323 of 1939 there is also an objection 
as to tho rate of tho mesr.o profits granted by tho 
lower Court. It is said that during the year in 
question there was scarcity of water and that defen¬ 
dant 1 did not realise as much as ton bags of paddy 
per acre from tho tenants. The lower Court has 
pointed out that apart from the interested statement 
of defendant 1 there is nothing to show that tho 


full amount was not realised by him. We accept e 
the finding of the lower Court on this question. 
The result is that A. S. No. 328 of 1939 is allowed 
except as to the quantum of mesne profits and A. S. 
No. 372 of 1940 also succeeds. In A. S. No. 328 of 
1939 the plaintifls respondents will pay the C03ts of 
the appellant therein. Otherwise the parlies will 
bear their own costs of this appeal. In A. S. No. 372 
of 1940 the respondents will pay tho costs of the 
appellants. Tho amounts paid to the Court guar¬ 
dians in each case will be added to the coats of the 
appellants in the respective appeals. 

C.R.K./K.S. Order accordingly . 
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Horwill J. 

Arunachala Reddy — Petitioner 

v. 

Sellamuthu Goundan and others — 

Respondents . 

Criminal Revn. No. 705 and Petn. No. 663 of 
1941, Decided on 18th December 1941, to revise 
order of Second Class Magistrate, Turayur, D/- 28th 
April 1941. 

(a) Criminal P. C. (1898), S. 247—Allegations 
in complaint constituting warrant case—Magis¬ 
trate can adopt summons procedure if he comes 
to conclusion that only minor olfence has been 
committed —Magistrate without giving any rea¬ 
sons ordering complaint filed under S. 427, 
Penal Code to be taken as under S. 426, Penal 
Code and acquitting accused under S. 247, 
Criminal P. C., acts without jurisdiction. 

It is open to a Magistrate, who entertains a com¬ 
plaint and records a sworn statement to come to the 
conclusion that although the complaint allegations 
constitute an oflence triable under the warrant pro¬ 
cedure yet in fact a minor oflonce was committed, 
that he may adopt a summons procedure if the 
offence appears to bo one to which the summons 
procedure could be applied, and that he may proceed 
with the case as if the complaint was one of the 
minor charge only. But where the Magistrate with- 
out giving any reasons orders that a complaint of 
an oflence under S. 427. Penal Code be taken on fie 
for oflence under S. 426, Penal Code and acquits 
tho accused under S. 247, Criminal P C. he acts 
without jurisdiction. U oJo u 

Cr. P. C.— 

(’41) Chitaloy, S. 247, N. 3. 

(’41) Mitra, Pago 87G, N. 795A. 

(b) Penal Code (1860), Ss. 426 and 427 _ 

Distinction. 

The only distinction between an oflenco punish¬ 
able under S. 426, and ono punishable underS. 427 
is tho extent of tho damage done. [I oJb t 1J 

Penal Code — 

(’36) Ratanlal, Page 1066, Pt. (6). 

(’36) Gour, Pago 1486, Pt. (4). 

G. Goiuilaswami — for Petitioner. 

A. V. Naraj/anasuami Iyer — for ltesponden s. 

Public Prosecutor — for the Crown. 

ORDER. — The petitioner filed a complaint 
against a number of persons in which £ 
in oflence punishable under S. 42 • . 

The Magistrate recorded tw ?worn sUtcment . but 
there was nothing in it at variance vutb the alle b a 


/ 
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d tions made in the complaint. The Magistrate, with- 
oat giving any reasons, ordered the petition to be 
taken on file for an offonce under S. 426, Penal 
Code. When the accused came before the Court, the 
complainant was absent; and so the Magistrate 
passed an order, purporting to be under S. 247, Cri¬ 
minal P. C., acquitting the accused. As tho offence 
disclosed was one puuisbable under S. 427, Penal 
Code, the case was a warrant case. The question is 
whether tho Magistrate could legally pass an order 
under S. 247, Criminal P. C., which does not apply 
to warrant coses. 

Mr. Narayanaswami for the accused contends, 
jand I think rightly, that it is open to a Magistrate 
who entertains a complaint and records a sworn 
statement to come to the conclusion that although 
jtho com plaint allegations constitute an offence triable 
.under the warrant procedure yet in foot a minor 
o offence was committed, that he may adopt a sum- 
|moas procedure if tho offenco appears to be one to 
which the summons procedure could be applied, 
jand that he may proceed with tho case as if the 
complaint was one of the minor charge only. It 
does not however appear from the order passed by 
the Magistrate that ho disbelieved any part of the 
complainant's story. In fact, he was not in a posi¬ 
tion to judge the extent of tho damage caused, and 
the only distinction between an offence punishable 
under S. 426, Penal Code and one punisbablo under 
8. 427, Penal Code, is the extent of the damage 
done. It would therefore appear that tho Magistrate 
in issuing processes and mentioning S. 426, Penal 
Code, acted under a misapprehension and overlooked 
tho facts that if the extent of the damage was 
greater than Rs.SOtho offence would bo one punish¬ 
able undor S. 427, Penal Code and that a warrant 
'procedure would have to be adopted. I therefore 
think that the Magistratoacted without jurisdiction 
in acquitting tho accused. In view, however, of the 
fact that the accused were acquitted so long ago as 
2Sth April 1941, I do not think that justice requires 
that they should be embarrassed any further by a 
prosecution in a case like the present one. The 
petition is therefore dismissed. 

C.R.K./K.S. Petition dismissed. 
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Krishnaswami Ayyangar J. 

T. E. Embaru — Applicant 

d Vedavalli Ammal — Respondent. 

19?i S TWi 1 , 48 °. f * 938 and Appln. No. 2177 of 
1911, Decided on 15tb October 1941 . 

0 I U d R S l£ liB !ln 0 w" <° ri Slnal Side Rules). 

Cnnrf 8_ Whether order of 

Court is judicial or ministerial —Test—Order of 

'uffrpn **■ 

judicial —No appeal lies under O. 13 R. 19 

The question whether an order of a Court is judi- 
ciai or ministerial is not to be determined by the 
nature of the considerations which weigh with the 
Court in passing that order or tho fact that the 
Court is called upon to exercise a discretion before 
it makes the order. Tho Master of the High Court 
in refusing or granting leave to bid at an auction 
eale on an application under O. 18. R. 8, acts in a 
ministerial and not judicial capacity and hence no 
appeal under O. 13, R. 19 lies from his order : 3 k 
C u ■ 717 (I’.C.) and ('29) 16 A. I. R. 1929 Mad. 903 
lieL on • [P 596 C 1J 


V.V. SrinivXth Aiyanqar instructed by V Su«. 

dararajan — tor A^licant. 

N. Panchanatht Aiyer — for Respondent. 

JUDCJMENt —A preliminary objection is taken 
to the maintainability of this appeal which is one 
against an order of the Master granting to the 
decree-holder leave to bid at the auction sale of the 
mortgaged property directed by tho decree. On the 
dale of the order there was a sum of over Its. 16 000 
due to the respondent who is thedecree-ho|d er ' The 
order of tho Master permitted him to bid for the 
property for the market value wLich is stated in 
he proclamation to be Its. 13,000 an amount much 
less than the amount due to the decree-bolder under 
the decree. The right of appeal from an order or 
decision of the Master is granted or recognised in 
0..13. R. 19. Original Side Rules. Itsaysf 

m ny . persc 7 . a,7 ^ cted a °y ord °r or decision 0 / 
the Master or he First Assistant Registrar, Original . 

Side, m respect of all matters judicially dealt with 

fTom'toa Judge.” °' theSe ru,C3 “V a PP«*l there- 

The ground on which the preliminary objection 
is founded is that, in giving leave to bid, the Master 

was not exercising a judicia!, but merely an ad- 
m.mstrat.ve or ministerial function and this rule 
doe 9 not permit an appeal from such an order The 
question whether, in giving or refusing leave to bid 
the Court exercises a judicial or an administrative 

li 2 C 7 7 s ^n^ered by a Bench of this Court in 
122 I C. 161,1 and it was held that an order giving 

cr refusing leave to bid is a ministerial order and 
not a judicial one That decision was given under 
u * 21, K. 72, Civil I. c., and it merely followed „ 
a ruhng of the Privy Council in 38 Cal. 7172 9 
A though the present case arises not under the 
Civil I rocedure Codo but under the Original Side 
Rules, it seems to me that I am bouud to follow the 
rulings mentioned above, which determine the 
character of the order when the Court gives or 
refuses leave to bid. Order 18, It. 8 of the Original 
Side Ru |es routes to applications for leave to bid 

the hat i R ° ap P licjtion tor leave to bid at 

ChUh “ ay b6 T‘ ie Master’s Summon in 
Chambers, supported by affidavit setting forth any 

. an ,r dv -‘ a ^us Lie cannot 

nertv under i S f n ° ra '* ilh rcgftr<1 10 ea,es ol pro- 

moiedu o in 8 0 CoUrt - 0rder 2y TdaUa 10 the 
, tj ? J c o&rd to suits on mortgages and 

charges. Rule 6 of this order says : * ** 

in of n, 0 r , t « fl 8 ed Property shall be conducted * 

in manner prescribed by O. 18 of these rules, pro. 

'ided that, if leave to bid is grunted to the plaintiff 
or applicant, and, unless the Court othorwiseorders 
the sum allowed to be bid shall be not less than the 
whole amount then duo for principal, interest and 

S 9;a ?t; °T 01 r, pr v rt * 

lots, not less than tho market value of each lot in 
respect of which the bid is made.” 

The general rulo is that leave to bid is not to be 
granted unless tho decree-bolder is prepared to bid 
f" lbUn J ’ 10 amount d,ie to him for prin- 

f‘ pa ''l 1 ,Dler J e3t “ nd «nd that that course should 

« followed unless tho Court otherwise orders In 
tho present c ase tho Court (which term includes a 

1; C29) 16 A. I. R. 1929 Mad. 903 fl oTt ~C~777 

• Ula^nnatba Mudaliar v. M. Aldganna * 

2 /'iiiqi) p a i n\n . it 1 ^ 1 Mudaliar. 

( II) 3B Cal. 717 : 11 1. C. 545 : 38 I A l->f, • 

G L. B. li. 25 : 15 C. W. N. 862 : 14 c I t 24 \ 

(P.C.), Ko Tha Hnyin v. Ma Hnyin I, 
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Master) has made an order departing from the 
a ordinary practice, which it is of course entitled to 
do. The question for consideration is whether when 
the Court "otherwise orders” the Court acts judi¬ 
cially or in an administrative capacity. I quite agree 
that, before the Court "otherwise orders;” it has to 
take into account the facts and circumstances of the 
case. But I am not satisfied that, when a Court in 
granting or refusing leave to bid is acting in a 
ministerial capacity the mere fact that certain con¬ 
siderations have to be taken into account before 
making its order, is a good reason for holding that 
the order for that reason becomes a judicial one. 
Even when a Court acts in a ministerial capacity it 
does not mean that the Court is entitled to act 
arbitrarily. The question as to the nature of an 
order is not to be determined by the nature of the 
considerations which weigh with the Court or the 
b fact that the Court is called upon to exercise a 
discretion before it makes tbeorder. I am of opinion 
that the Master in the present case acted in a 
ministerial capacity and his order therefore is not 
liable to be appealed against. The preliminary 
objection succeeds and the appeal is dismissed with 
oosts. 

C.R.K./G.N. Appeal dismissed. 


A. I. R. (29) 1942 Madras 896 

Leach C. J. and Byers J. 

Saith Parasuram Byas — Appellant 

v. 

Sub-Collector, Rajalimundry and another 
_ Respondents. 

Appeal No. 144 of 1910, Decided on 26th March 
1942 against decree of Dist. Court, East Godavari 
at Rajahmundry, D/- 23rd February 1939. 

Land Acquisition Act (1894), Ss. 15, 23 and 

24 _ Lessee of land from East India Company 

for 99 years — Acquisition of land by Govern¬ 
ment-Market price of lessee’s interest in land 
is his lessee's interest plus added value of pros¬ 
pect of having land converted into ryotwari 
tenure at end of lease under Madras Govern¬ 
ment Order of 28th October 1898 under which 
lessee cannot as of right have leasehold con¬ 
verted into ryotwari tenure. 

Where the land which was leased by the East 
India Company for 99 years is acquired by the Gov. 
ernment under the Act, all that has to be determin- 
ed under 3. 23 is what tbo valuo of lessee’s interest 
was in the market when the notification uuder S. 4 
of tho Act appeared. Tbo market valuo must bo 
based on all the rights tho lessee had and on his 
potential rights. Therefore tho market prico of tbo 
lessee’s interest in tho land acquired is his lessee’s 
interc-t plus tho added vnluo arising from tho 
nrosncct of having tho land converted into a ryot- 
wari tenure at the end of tho leaso under tho order 
of tho Government of Madras dated 28th October 
1898 under which tho lesseo i9 not entitled as of 
right’ to have tho leasehold converted into ryotwari 
tenure though Government would ordinarily take 
such course : (’29) 1C A. I. R- 1929 1 . C. 112, Pel. 
on; (1872) 7 Q. B. 728, Expl.\ (1867) 4 Eq. 310. 
PeJ. [P 597 Cl] 

V. Oovindarajachari — for Appellant. 

Government Pleader — for Respondents. 

JUDGMENT. _ This appeal raises an inter¬ 
esting question with regard to tho market price of 


certain land in the town of Rajahmundry acquired 
by the Government in proceedings instituted under 0 
the Land Acquisition Act. When the notification 
was issued under S. 4 of the Act on 25th January 
1937, the appellant and respondent 2 appeared as 
claimants to the land. The question of the respective 
interests of the appellant and respondent 2 has not 
yet been decided, but the appeal can proceed on the 
footing that the appellant is entitled to the amount 
awarded in the proceedings. The District Judge of 
East Godavari has found that on the date of acqui¬ 
sition the market value of the land which measured 
11541 square feet was Rs. 1676-13 0, to which was 
to be added the solatium of 15 per cent. A lease of 
the land for a term of 99 years was granted to 
Arbuthnot and Co , by the East India Co., on 4th 
July 1848 and therefore the term expires on 3rd 
July 1947. The appellant claims to be the succes¬ 
sor in title of Arbuthnot and Co. Tho figure of / 
Rs. 1676-13-0 represents the free hold value of the 
land but tbe District Judge held that the lessee was 
only entitled to one eighth of that value, relying on 
a statement in the Land Acquisition Manual pub¬ 
lished by tho Government of Madras. The appellant 
does not claim to be entitled to compensation on 
the basis of full ownership, but he says that under 
an order of the Government issued on 28th October 
1898, he would, if the land had not been acquire!, 
bo entitled at the expiry of the lease to hold the 
land on ryotwari tenure and the fact that there 
existed this right added to tho market value of his 
interest in the property as the lessee on the date of 
notification. Tho order of tho Government of 
Madras dated 28th October 1893, on which tho 
appellant relies, cancelled the orders of the Govern¬ 
ment previously issued under which leases for 93 ^ 
yeare could be converted into permanent holdings 
with a fixed assessment. Tho order directed that 
such leases would bo dealt with in future in accor¬ 
dance with the following principles : 

"(i) Where tho lease has actually expired and tho 
land has legally reverted to tho Government, ordi¬ 
nary ryotwari pittas will be issued, the lands being 
classed ns dry or wet in accordance with ordinary 
settlement principles. 

(ii) Where tho leaso is still running, the lease- 
holder will ordinarily bo ghon the option of taking 
an ordinary ryotwari patta subject to periodical re¬ 
vision. If,* however, tbo rent reserved under tbe 
lease is higher than tbe settlement rates, tbe lease 
should bo allowed to run to its term, a ryotwari 
patta reserving for tho unexpired term an assess¬ 
ment equal to tbo rent reserved under tbo lease. 

(iii) Where tbe leased lands are in town3, tbo • 
rates prescribed for the assessment of town sites 
should bo applied instead of rates calculated in tbo 
ordinary settlement principles.” 

Mr. Oovindarajachari contends that tbo appel¬ 
lant is much in the same position as a lessee whose 
leaso gives to him tho right to a renewal, and in 
this connexion be has referred to tbo decision m 
(1867) 1 Eq. 310. 1 Mr. Govindorajacbari is putting 
his case too high when be says that tbo order of the 
Government of 28th October 1898 givos him a right 
to hold tbe land under the ryotwari tenure. 1 be 
order docs not go to this extent, but it indicates that 
Government will ordinarily convert such leaseholds 
into ryotwari tenure and regard tbo lessee as being 
entitled to a patta. Although this docs not amount 
to an absolute right, tbe fact that this is the course 
which Government ordinarily takes would ten ! I > 

1. (1867) 4 Eq. 310 : 36 L. J. Ch. 440 : 16 L. T. 

113, Dogg v. Midland Railway Co. 




1942 


M. Raju v. C. Mahalakshmamma (Wadsworth J .) Madras 597 


a increase the value of the lessee’s interest. Section 23, 
Land Acquisition Act, provides that the market 
value to be taken is the market value on the date of 
the notification, which means the market price rul¬ 
ing immediately before the publication of the notifi¬ 
cation. Therefore the market price of the appellant’s 
interest in the land acquired was his lessee's inte¬ 
rest, plus the added value arising from the prospect 
j°f having the land converted into a ryotwari tenure 
at the end of the lease. Mr. D. A. Krishna Variar, 
who has appeared on behalf of Government, has 
^ggested that the lessee’s right to compensation 
could not bo anything more than that based on the 
unexpired portion of the lease, because the Govern¬ 
ment having decided to acquire the land would not 
be prepared to follow the course laid down in its 
own order of 28th October 1898. But this argument 
[overlooks the fact that all tb it the Court is concern- 
fc ed with is what the value of tho lessee's interest was 
in tho market when the notification appeared and 
the market value must be based on all tho rights 
which the lessee had and on his potential rights. 

In 56 M. L. J. 750 2 the Privy Council held that 
the value of the land which in itself was worthless, 
but had a potential use for salt works was the 
market value of the potentiality. Anticipating the 
argument that there was not an absolute right in 
the appellant to have the lease converted into ryot¬ 
wari tenure, Mr. Govindarajachari referred to the 
case in (1*72) 7 Q. B. 728.8 There a volunteer corps 
obtained land on lease for the purpose of using it as 
a rifle range. There were three blocks. The land at 
both ends was held by the corps under lease; but 
the intermediate land was held under a licence 
which could be terminated at any time. The respon- 
C dent company acquired the land at one end and the 
question was what was the principle on which com- 
pensation should be awarded. It was suggested on 
behalf of the respondent company that as the inter¬ 
vening land was held merely under a licence which 
depended on the will of tho owner, the acquisition 
of the adjoining portion meant no loss in respect of 
the land held under licence. In this connexiou 
Coekbnrn C. J. said : 

“What matters it that between the two there 
intervenes a piece of land which does not belong 
to tho parties claiming compensation, except this 

ii? , «» n ?! rauch a3 tbeir ri « ht t0 use ‘bat land as 
oMninli# ra ?„ 8e dc P ended on the Will or licence 

o! lh. k»d, il precri- 
m there no reason to suppose 

i * ‘ rn l" d ’ nd K ‘ ve t , hem notice that the licence or 
permission given should be withdrawn I see no 

whole 0 stile 0 f h t» • Ury 6b ° Uld n0t ’ look ‘ nR at tbo 
rb n .° , tb ' D « 8 ’ COme ,0 the conclusion that 

!?.»?«»#? h ‘ S - T ot E0 P rc ' ca rious a tenure 
tut that they might infer that the existing state of 

uTnu ^? U hp d r 001 be a,lcrc d; and that tbatwhichlmd 
bren u,ed before as an entire rifle range would have 

been so continued and, consequently, that the land 

he the’in! 6 , “ W ® U,d n0t lost but for 

the the intervention and act of the companv and 

therefore there should be some compensation for 
this loss. 

Before the land acquisition proceedings were in. 
et'tuted here, there was no reason to believe that 
Govern ment would not grant to the lessee ryotwari 

2. (’29) 1C A. I. R. 1929 I*. C. 112 : 115 I. C. 730 : 

50 M.L.J. 750 (P.C.), YallubbaJas Naranji v. The 
Collector. 

3 * 7 Q It. 728 : -11 L.J.Q.B. 331 : 27 L. T. 

442, Holt v. Gas Light and Coke Co, 


tenure at the end of his period or during it if he . 
applied, and if the holding of the land under the 
ryotwari tenure had a value, that value increased 
the market price of the lessee's interest. The Dis¬ 
trict Judge has not taken into consideration this 
lactor and the case will be remanded to him to decide 
in the light of this judgment what the value of the 
lessee s interest in this land really is. The parties 
will bo at liberty to adduce fresh evidence 6hould 
they go desire. The appellant is entitled to costs, 
but we do not think that he should be given full 
costs because he has stamped his memorandum of 

T> PP TJ-?° n tbe baS ‘ 3 tbat be ' 8 entitled to the fall 
Its. 1676-13-0. An order for half the usual costs will 
meet the case. The court-fee will he refunded. 

C.R.K./G.N. Order accordingly. 
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Wadsworth and Patanjali Sastri JJ. 

Matlapalli Haju and others — 

Appellants 

v. 

Challe Mahalakshmamma and another 

— Bespondents. 

Appeal No. 48 of 1941, (converted into an appeal 

vt' J '°‘ 609 of 194 °)' nnd Civil Misc. Petn. 

No. 483 of 1941. Decided on 6th April 1942, against 
order of Sub-Judge, Cocanada, D/- 31st August 

li/iU, 

Madras Agriculturists Relief Act (4 of 1938), 

— Decree — Application to scale down — 
Uncertified payments can be proved. 

, j! J°. r tbe purpose of scaling down a debt cm- 9 
bodied in a decree, the Court finds it necessary to 
ascertain what payments have been made towards 
that decree, the bar in O. 21, It. 2, Civil P. C., 
would not prohibit tbe proof of payments which 
have not been certified: (’41) 28 A. I. R. 1911 Mad. 

v V* 1 ' , [P 598 C 1,2] 

V . V t yanna — for Appellants. 

K. Alangachary — for Respondents. 
™ A | DS , W0RT , H ~ Tbis a l’P eal arises out of 

an application under S. 19 of Madras Act 4 of 1938 
seeking to scale down a compromise decree. The 
appe ants here who arc the legal representatives of 
the deceased defendant 1, applied to tbe lower 
court alleging in general terms tbat the decree 
obtained by respondent 2 and transferred by him 
to respondent 1, had been satisfied by tbe payments 
marie if the benefit of Act 4 were given to the appli- h 
cants who were agriculturists. Tbe counter affidavit 
tiled by respondent 1 alleged that a substantial 
amount is still due under the decree and denied 
• v!' a b ° a PP |,cants were entitled to the benefits of 
the Act. When the case came on before the lower 
Court, tho right of the applicants to the benefits'of 
toe Act was established and tbe contentions urged 
centred round certain specific allegations relating 
to consideration and interest. We are now only 
concerned with tbe allegation of tho appellants that 
the interest due upto 1930 had been satisfied. The 
rights of plaintiff respondent 2 here were assigned 
under Ex. A in November 1929. The deed of trans¬ 
fer says nothing about outstanding interest. It is 
alleged that in the lower Court the appellants filed 
certain receipts establishing the payment of tho 
interest due for 1030 and that these receipts were 
not exhibited owing to an error or misunderstand¬ 
ing in the lower Court. The memorandum of cal- 
eolations filed on behalf cf the appellants clearly 
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a assumes that all interest upto the beginning of 1930 
was discharged and that interest had to be paid for 
the subsequent years. The memorandum of calcula. 
tions filed on behalf of the decree-holder assumes 
that interest due for the year 1929-30 had not been 
paid and this interest was treated as contributing 
to the amount claimed by the decree-holder. The 
lower Court in its judgment says nothing about any 
contention regarding the interest for 1929-30 but 
proceeds to discuss a contention that interest was 
not payable for the three subsequent years. Quite 
clearly this discussion is due to a misunderstanding, 
for the appellants in their memorandum of calcula¬ 
tions concedo that interest for the years 1931 to 
1933 was payable. It is suggested for the respon¬ 
dents that the lower Court has not considered the 
question of these uncertified payments towards the 
interest of 1929-30 because of the implications of a 
i> decision of ours in the case of 1940-2 M. L. J. 293.1 
In that case we were concerned with the scaling 
down of a decree under S. 8 (1) and S. 19 of the Act. 
We dealt with the contention that tho petitioner 
could not prove uncertified payments made towards 
the decree because of the terms of O. 21, II. 2, Civil 
P. C. \Yo pointed out that S. 19 was merely con¬ 
cerned with the amendment of the decree in accord¬ 
ance with tho terms of Act 4 of 1938 and with tho 
addition of a power to the Court to enter satisfaction 
when tho scaling down process under the Act 
resulted in tho extinction of the decree. Then after 
pointing out that the section is not concerned with 
execution we proceeded to deal with tho proviso 
which relates to payments made in respect of tho 
decreo and provides that they shall first bo applied 
in payment of all costs as originally decreed and we 
: pointed out that in making these appropriations the 
trial Court is not acting as an executing Court and 
that consequently tho provisions of O. 21, R. 2, 
Civil P. C., do not bar the petitioner from proving 
payments which have not been certified in the 
manner necessary for establishing them in an exe- 
cuting Court and we held that the judgment-debtor 
can prove payments which have not been certified 
for the purpose of satisfying tho decree regarding 
costs. Then follows the sentence : 

'Tor any other purpose, thcro is no express pro¬ 
vision allowing tho petitioner to prove payments 
made after the decree and not recorded by tho 
Court and it seems to follow that he would havo to 
establish those payments in tho ordinary way by 
getting them certified in Court if he wants them to 
be taken into consideration as payments towards tho 
decree." 

^ This sentonco is not part of the decision itself 
and is an observation which perhaps goes further 
than was necessary for the case or was justified by 
the view taken on the effect of the statutory provi¬ 
sions. No doubt S. 19 of tho Act necessitates the 
taking into account of all payments mudo towards 
tho decree, whether certified or not, which ft fleet 
the scaling down process under tho Act. For in¬ 
stance, in order to apply S. 8 (2) and S. 8 (3) of tho 
Act to a decreo debt it is necessary to know what 
payments have been made and the Court conducting 
thie enquiry under S. 19 of tho Act, not being an 
executing Court would not he subject to the prohi¬ 
bition in O. 21, R. 2, Civil i\ C. Wo are clearly of 
'Opinion that if for the purpose of sealing down a 
debt embodied in a decree, tho Court finds it neces¬ 
sary to ascertain what payments havo been made 

1. (’41) 28 A. I. R. 1941 Mad. 56 : 195 I. C. 752 : 

1. L. R. (1940) Mad. 917 : (1910) 2 M. L. J. 293, 

Ramutuurii v. Sitaranmyya. 


towards that decree, the bar in O. 21, R. 2, Civil ^ 
P. C., would not prohibit the proof of payments 
which have not been certified. To tho extent to 
which the decision quoted seems to suggest any 
other view we wish to make it clear that that was 
not our intention. 

The appellant has filed a petition to admit in 
appeal documents relating to those alleged uncerti¬ 
fied payments. It is not clear to us that this 
evidence was positively tendered and rejected in tho 
lower Court. But what is clear is that tho lower 
Court has not correctly understood the nature of 
the contention before it regarding tho discharge of 
interest for the year 1929-30. Unfortunately the 
pleadings did not bring out clearly tho points 
really at issue between the parties in this respect 
and it is probably the fault of those responsible for 
presenting the appellants’ case in the trial Court 
that the Court misunderstood the nature of the real / 
contention. This is not in our opinion a proper caso 
for admitting this evidence in appeal, but it is a 
proper case for sending the matter back to the trial 
Court in order that a finding may be recorded on 
the question whether any amount was duo for 
interest for 1929-30 having regard to the evidence 
of payments, whether certified or not which was 
available. 

We allow the appeal, but, having regard to the 
way in which the case was apparently presented 
before the lower Court we think it proper that tho 
appellants should pay tho respondents’ costs in this 
Court. The application is remanded to the lower 
Court for fresh disposal in the light of this judg¬ 
ment after recording a finding on tho question 
relating to tho interest for 1929-30. Both parties 
will be ]>ermitted to file fresh evidence on this g 
question. Tho costs in tho lower Court to abido by 
the result. Wo regret that under tho rules wo are 
obliged to allow a refund of tho court-fee paid on 
the memorandum of appeal. The petition to admit 
fresh documents in appeal i9 dismissed. 

C.R.K./R.K. Case remanded . 
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WADSWORTn J. 

Titti Krishnamurthi — Petitioner 

v. 


Sri J aqannadhapadhi Ehadanga and 
another — Respondents. 

Civil Rovn. Petn. No. 2151 of 1910, Decided on ^ 
23rd March 1912, to revise decree of Special Deputy 
Collector, Chicacolo Division, D/- 16th Juno 1910. 


Madras Agriculturists Relief Act (4 of 1938), 
S. 3 (ii), Proviso (b) — Assessment to property tax 
under Madras Local Boards Act not challenged 
in appeal within time — Sch. 4 of aforesaid Act 
does not empower President or Panchayat to 
cancel assessment — Expunction of asscssee's 
name from registers by Panchayat cannot affect 
assessec's legal position — Asscssee must be 
deemed to be assessed within S.3(ii), Proviso•(□) 
Madras Act 4 of 1938 — Under S. 3 00. 
Proviso (b) Madras Act 4 of 1933 Court cannot 
question legality of assessment. 

Schedule I of Minims Local Hoards Act .Iocs not 
empower (lie President or tho Panchayat to cancel 
nn assessment which has ome been made and has 
not been challenged in appeal within tho time 
allowed. It is open to tho Panchayat to writo oil a 
tax as irrecoverable or as an administrative act, 
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a instead of writing of! the tax to expunge the name 
of the person assessed from its registers. But this 
administrative act will not affect the legal position 
of the person taxed, so as to make a person who has 
been assessed into ono who has not been assessed, 
and the assessee whose name has been expunged 
must be deemed to bo assessed within S. 3 (ii), 
Proviso (b) of Act 4 of 1938. It is certainly notopen 
to tho Court dealing with a matter under S. 3 (ii), 
Proviso (b) of Act 4 of 1938 to go into the question 
whether a person who has in fact been assessed, 
has been assessed legally or illegally. [P 599 C 1) 

B. Jagannadha Das — for Petitioner. 

Kasturi Seshagiri Rao — for Respondents. 

ORDER. — Tho only question in this revision 
petition is whether tho petitioner is excluded from 
the definition of agriculturist on tho ground that he 
b paid profession tax for two years preceding 1st 
October 1937 so as to come within proviso(b) toS.3 
(ii) of the Madras Act 4 of 1938. The facts are 
clearly established. Tho petitioner was assessed to 
profession tax for four years from 1933 to 1937. 
Apparently he mado a protest in 1937, but there 
was no appeal filed in respect of any tax for any of 
these four years. In 1938 when tho arrears of tax 
were demanded he objected that he had no property 
within the limits of tho Panchayat Board and did 
not carry on any trade within those limits. There¬ 
upon tho President took legal advice and on being 
advised that tho tax was not projjerly payable, ho 
requested the orders of the Inspector of Local Boards 
whether he should enforce the collection of the tax or 
write it off as irrecoverable. The Inspector advised 
the Panchayat Board that the demand was illegal, 
c and that it should not be written off, but should bo 
expunged from the tax register. These proceedings 
were in March 1939 and it is reasonable to a 9 sumo 
that when this reference to the Inspector of Local 
Boards was made, everyone was aware that the 
importance of assessment to profession tax was in 
tho light of Act 4 of 1938 something more than the 
actual liability to tax. 

The learned Deputy Collector has held that tho 
cancellation of the assessment by tho President on 
the order of tho Inspector of Local Boards was 
invalid and will not affect the assessment so far as 
proviso (b) is concerned. It seems to mo that this 
view is correct. The rules in Sch. 4 to the Local 
Boards Act 14 of 1920 give a right of appeal against 
tho impositionof tho tax and arighttothe Panchayat 
to cancel or modify any order passed by tho Presi- 
idont reducing or remitting a tax; but in tbeabsenco 
d o an> appeal it is provided that tho assessment or 
demand of any tax shall be final. No power is 
conferred either upon the President or upon the 
l anebayat to cancel an ass^gment which has once 
been made and has not been challenged in appeal 
|within tho time allowed. It is open to tho Panchayat 
to write off a tax as irrecoverable and no doubt the 
Panchayat may as an administrative act, instead of 
writing off tho tax, expunge tho name of the person 
assessed from its registers. But this administrative 
act will not affect tho legal position of the person 
taxed, in order to nmko a person who has been 
jassessed into ono who has not been assessed, and it 
is certainly not open to tho Court dealing with a 
matter under Act 4 of 1938 to go into the question 
whether a person who has in fact been assessed, has 
boon assessed legally or illegally. In this view, I dis¬ 
miss this civil revision petition with costs. 

C.R.K./G.N* Petition dismissed. 


Ramaswami ( Byers J .) Madras 599 
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Byers J. 

Province of Madras represented by 
Collector of Madura — Appellant 

v. 

0. N. Ramaswami Ayyar, Dewan and 
authorised agent of Kannivadi 
Zamindar — Respondent, 

Second Appeal No. 963 of 1940, Decided on 6th 
March 1942, against decree of Dist. Court, Madura 
in A. S. No. 183 of 1939. 

Madras Estates Land Act (1 of 1908), S. 20A 
—Appeal to District Judge against proceedings 
under S. 20A — No second appeal lies from 
order of District Judge. 

The distinction between suits and application is 
carefully preserved both in the Code of Civil Pro¬ 
cedure and also in tho Madras Estates Land Act. 
Hence the deoision of the District Judge in an 
appeal against proceedings under S. 20A, Madras 
Estates Land Act, although styled as a decree, is 
only an appellate order and not a decree within the 
meaning of S. 100, Civil P. C. Consequently no second 
appeal lies against such an order : ('34) 21 A I R 
1934 Mad. 103, liet. on; 11 Mad. 309(FB), Disting. 

[P 600 C 1] 

Government Pleader — for Appellant. 

V. Govindarajachari — for Respondent. 

JUDGMENT. — This appeal has been brought 
against a decision of the District Judge of Madura 
in A. S. No. 183 of 1939 against a decision of the g 
Collector of Madura under S. 20A, Madras Estates 
Land Act. It is sufficient to state for the purpose of 
this appeal that an application was filed under S. 20A, 
Madras Estates Land Act by the Zamindar of Kan¬ 
nivadi in respect of four plots of land which he 
sought to have converted into ryoti land on the ground 
that they wero "old road" which was no longer re¬ 
quired for public purposes. The collector threw tho 
burden of proof on the zamindar to how that tho 
reversionary right did not vest in the Government as 
the land appeared to have been lakbiraj land. On 
appeal the learned District Judge held that tho bur¬ 
den of proof had been wrongly cast on the zamindar 
and on tbo evidence available he came to the con- 
elusion that the reversionary right vested in the 
landholder. The order of the collector was set aside 
and the four plots wero ordered to be registered as 
ryoti land. Against this decision this second appoal ,l 
has been brought. A preliminary objection ha 9 been 
raised by Mr. Govindarnjuehnri on behalf of tho 
respondent that no second appeal lies. This objec- 
tion is well founded and must bo upheld. He con¬ 
tends that proceedings under S. 20A. Madras Estates 
Land Act, take the form of an application by the 
landholder, a ryot or any other person interested 
and the right of nppeal regarding suits or applica¬ 
tions is provided by S. 189 of tho Act. This section 
refers to Parts A and B of the Schedule which deal 
separately with tbo right of appeal in suits and 
applications. Proceedings under S. 20A of the 
Act aro referred to ns serial No. 5 in Part B and a 
right of appeal to the District Court is provided 
against an order directing tho conversion of tho 
land into Government ryotwari or landholder's 
ryoti land. So far as tho Madras Estates Land Act 
is concerned, tho right of second appeal in the case 
of applications is limited under S. 190 of tho Act to 
orders passed on appeal by a District Collector 
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' a under several specified sections of which S. 20A is 
not one. 

It is conceded that second appeals lie in the case 
of suits because these result in decrees and the first 
appellate proceedings before the District Court take 
the form of decrees also within the meaning of 
S. 100, Civil P. C. Mr. Govindarajachari relies on 
S. 104 read with 0. 43, R. 1, Civil P. C., and he 
argues that since the initial proceedings take the 
form of an application, the order of the collector 
thereon is an order and not a decree and the appel¬ 
late order cf the District Court is also an appellate 
order and not a decree. The distinctions between suits 
and applications and between decrees and orders 
are clearly recognised in theCode of Civil Procedure 
and I am unable to see bow the learned Govern¬ 
ment Pleader can contend that an appejl against 
proceedings under S. 20A, Madras Estates Land 
0 Act results in a decree and not merely in an appel¬ 
late order. He has cited the case of 11 Mad. 309,1 
but that case does not afford much help in deciding 
this question. That case related to the question 
whether an order by a Forest Officer under S. 10, 
Madras Forest Act was subject to second appeal,’ 
while in the present case we are concerned with the 
right of appeal in proceedings under an entirely 
different statute. The learned Government Pleader 
has contended that the order of the District Court 
conclusively determines the rights of the parties 
nnd is therefore a decree within the meaning of the 
definition contained in S. 2, Civil P. C. But this 
argument overlooks the reference in the definition 
o a suit. The distinction between suits and appli¬ 
cations is carefully preserved both in the Code of 
Civil Procedure and also in tbo Madras Estates Land 

c Act. This distinction was discussed at considerable 
length in the Full Bench decision in 57 Mad. 271. 2 
In my opinion, the decision of the District Judge 
although styled as a decree, was only an appellate 
order and was not a decree within the meaning of 
S. 100, Civil P. C. Consequently no second appeal 
lies and it is ordered to be dismissed with costs. 
Leave to appeal is refused. 

C.B .K./R.K. Appeal dismissed. 

1. ( 88) 11 Mad. 309 (F.B.), Kamaraju v. Secretary 
of State. 

2. (’34) 21 A.I.R. 1934 Mad. 103 : 147 I C. 614 : 

5 1 Mad. 271 : 6G M. L. .1. 43 (F.B.), Rajagopala 
Chettiar v. Hindu Rein-ions Endowments Bonrd. 
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into an agreement purporting to close previous „ 
dealings and to create a new obligation. The opening 9 
words of S. 3 (1) (ii) make it clear that the Court 
can exercise the power under S. 3 (1) (ii) although 
the parties have by agreement closed their previous 
dealings and created a new obligation: 42 C W N 
665 Bel. on; (’40) 27 A. I. R. 1940 Cal. 211, tfoi 
J olL (P 601 C 1 J. 

V. Rangachari — for Appellant. 

K. Krishnamurlhi — for Respondents. 

JUDGMENT. — The only question arising for 
determination in this second appeal relates to the 
construction of S. 3. Usurious Loans Act, 1918. Tho 
facts are simple and not in dispute. The appellant 
brought the suit to enforce a mortgage for a sum of 
Ks. 800 carrying interest at Be. 1-0-6 per cent, per 
mensem payable annually and in default of such 
payment compound interest at Be. 14 6 percent. / 
per mensem with yearly rests. On 26th July 1937 
there was a payment of Bs. 700 which was endorsed 
on the bond thus: M B9. 617 being interest in full 
due upto this date according to the terms of the 
bond and Bs. 83 towards the principal of the bond 

.The balance of the principal of the bond is 

Bs. 717." The suit was for recovery of this balance 
of Bs. 717, no interest being claimed from 26th July 
1937 upto 14th October 1939 when the suit was 
filed. It was argued in the Court below that the rate 
of interest provided in case of default was excessive 
and should be reduced and that the payment already 
made for interest at the rAte stipulated should be 
re appropriated on the basis of the reduced rate 
under the provisions of the Usurious Loans Act! 

This argument was accepted by the Court below 
which reduced the rate to 12 3/8 per cent. p«r 
annum compound and adjusting, on this basis, the 9 
piyment already made passed a decree for Bupee 3 
663-15-0 as payable on the date of suit with pro¬ 
portionate costs. The appellant did not question 4 he 
finding of tho lower Court that the dofault rate of 
interest was excessive but he urged that tbo Court 
had no power under the Usurious Loans Act in the 
circumstances of Ibis case to reopen the appropria¬ 
tion of the payment made on 26th July 1937 in 
terms of the endorsement referred to above. It was 
contended that S. 3 ( 1 ) (ii) which empowers the 
Court to reopen an appropriation already made 
applies only to cases whero there has been an 
agreement between tho parties purporting to close 
previous dealings and to create a new obligation, 
and as there was no such agreement in the present 
case it had no application hero. Clause (ii) of S. 3(1) 
so far as it is material here runs as follows: h 


Tahkonda Sulbar^n — Appellant 

Malladi Sitarama Lahshmi Kara - 
simham and others — Respondents . 
Second Appeal No. 940 of 1911, Decided on 10th 
April 1942, against decree of Dist. Court, Kistna, 
in A. S. No. 263 of 1940. 


Usurious Loans Act (1918), S. 3 (1) (i) and 
(ii) — There is no redundancy or overlapping 
between els. (i) and (ii) oi S. 3 (1) —S. 3 (1) (ii) 
is not confined to cases where there has been 
agreement purporting to close previous dealings 
and creating new obligation. 

<1 . oes not constitute a repetition 
of 0.3(1) (i) and envisages a different class of cases, 
rhero »s no redundancy or overlapping in els. (i) 
«nd (n) of S 3 (1). The operation of S. 3 (1) (ii) is 
ot C0D bned to cases where the parties have entered 


"The Court may exercise all or any of the follow¬ 
ing powers, namely, may. 

(ii) notwithstanding any agreement purporting to 
close previous dealings and to create a new obliga¬ 
tion, reopen any account alreidy taken between 
them and relieve the debtor of all liability in res¬ 
pect of any excessive interest, and if anything has 
been pau4or allowed in account in respect of such 
liability, order the creditor to repay any sum which 
it considers to be repayable in respect thereof.'* 

The appellant sought to read the words “not¬ 
withstanding any agreement purporting to close 
previous dealings and to create a new obligation*' 
as limiting tho application of the provision only to 
cases where the parties have entered into an agree¬ 
ment purporting to clo?e previous dealings and to 
create a new obligation. I am unable to accept this 
construction. The opening words are, in my opinion, 
inserted in order to make it clear that the Court 
can exercise the power although the parties have by 
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fl agreement closed their previous dealings and created 
a new obligation and the words cannot have the 
effect of confining the operation of the provision to 
cases where there ha9 been such an agreement. It 
was suggested that unless the operation of the 
clause is so restricted, there would be a redundancy, 
as the words "reopen any account already taken 
between them and relieve the debtor of all liability 
iu respect of any excessive interest" in cl. (ii) were 
practically a repetition of cl. (i). I see no force in 
this suggestion. The words quoted do not constitute 
a repetition of cl. (i) and they envisage a different 
class of cases. Clause (i) deals with cases where the 
parties have entered into no subsequent agreement 
in relation to the original transaction of loan, and 
confers upon the Court the power to reopen the 
transaction and reduce the excessive interest, while 
cl. (ii) provides for eases where the parties have sub- 
° 6equently made payments, appropriations or adjust- 
ments towards the debt on the basis of the stipulated 
rate of interest, and it empowers the Court in such 
cases to reopen such appropriations or adjustments 
with a view to give relief to the debtor by reducing 
excessive interest and even to direct a refund if any 
sum is found to be repayable to the debtor on the 
basis of such reduction. In this view there would 
be no redundancy or overlapping in els. (i) and (ii) 
and it is not necessary on any such ground to 
restrict the operation of cl. (ii) to cases where the 
parties have entered into a subsequent agreement 
^purporting to close previous dealings and to create 
a new obligation. Such a restriction of its scope 
seems to be unwarranted by the terms of the clause 
and would deprive it of much of its usefulness. 
My attention was drawn to the observations of 
C Henderson J in A. I. R. 1940 Cal. 2111 where the 
learned Judge construed cl. (ii) in the manner con¬ 
tended for on behalf of the appellant. The learned 
Judge observed that he was not prepared to follow 
an earlier decision of Edgley J. in 42 C. W. N. GG32 
giving a more extended meaning to that clause. But 
he thought it unnecessary to refer the matter to a 
Division Bench as he was disposing of the case on 
another point. The observations relied on arc thus 
obiter and with due respect I am unable to agree 
with them. The construction placed upon the section 
by Edgley J. is, to my mind, the correct one and 
I nave no hesitation in agreeing with it. The appeal 
therefore fails and is dismissed with costs. Leave 


^C.ILK./G.N. _____ Appeal dismissed. 

l r tt-v 2 o 7 4V l -,J 9 * 0 Cftl * 211 : 1Q 8 I- c - 864 : 44 

2 C C38l'42 3 C A W h M CLa /ir V - Aksba y Kuinar - 
j. Nichols. ‘ 6a ’ GhaDas > am Uas v. 
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llORWILL J. 

P. C. Eandaswamy Pillai — Petitioner 

v. 

Municipal Prosecutor, Palghat — 

Respondent. 

Criminal Bevn. Case No. 178 of 1912 (Criminal 
Revn. I’ctn. No. 1G5 of 1912), Decided on 1st July 
1912, to revise judgment of l-'irst Class Bench 
Magistrates, Palghat, D/- 5th February 1942. 

Madras District Municipalities Act (5 of 1920), 
Ss. 180 and 181 — Word "encroachment" in 
S. 180-Meaning of — S. 181 deals with windows 
etc., which in normal open position project over 


road—Window when fastened back not project¬ 
ing over road nor when it was shut — Only in 
process of opening and shutting its panels 
swinging six inches beyond road — Momentary 
swinging of panels over portion of road in 
opening and shutting window held was not 
encroachment within S. 180—Nor was it hit by 
Section 181. 

A person constructed a window, the panels of 
which when swung open passed six inches beyoDd 
the road boundary. When the window was fastened 
back it did not project over the road, nor did it 
when it was 6hut. It was only in the process of 
opening and shutting that the panels of the window 
swung over a small area of the street for a moment 
or two : 

Held that (1) by an encroachment within S. 180 
was generally unlerstood something that hung more f 
or less permanently over the road and not something J 
which momentarily passed over some portion of the 
road. The swinging of the panels over the road for 
a moment or two in the process of opening and 
shutting them did not amount to encroachment 
within S. 180; [p eOl c 2] 

(2) Section 181 dealt with windows etc., which in 
their normal open position projected over the road 
and since the position of the window when open 
was almost parallel to the wall it was not hit by 
Section 181. [p 601 C 2 ] 

S. V. Yenkatasubramaniam — for Petitioner. 

A. S. Sivakaminathan /or Public Prosecutor _ 

for the Crown. 

ORDER—The petitioner constructed a window, 
the panels of which when swung open passed six 
inches beyond the road boundary. He was therefore ^ 
called upon by tbo executive authority of the Pal¬ 
ghat Municipality under S. 181 (2), District Muni- 
cipalities Act, to alter the window so that no part 
of it when open projected over the 6treet. As he did 
not do so, he has been prosecuted and convicted and 
ordered to pay a fine of Re. 1. The surveyor reported 
that when the window was fastened back it did not 
project over the road, nor did it when it was shat. 

It was only in the process of opening and shutting 
that the panels of the window swung over a small 
area of the street. The question is (1) whether that 
swinging over the road for a moment or two would 
nmount to an encroachment and (2) whether, more 
specifically it came within the mischief of S. 181 (2) 
of the Act. By an encroachment is generally under¬ 
stood something that hangs more or less perma¬ 
nently over the road and not something which ; t 
momentarily passes over 6omo portion of the road. 

It also appears from the wording of S. 181 that 
wlmt is prohibited there is tho erecting without 
licence of a window, door, gate, or bar that, when 
in its normal open position, projects over the street. 1 
1 ho position of the window in question when it is' 
open is parallel to or almost parallel to tho wall, 
and so would appear not to be hit by this section, 
which deals with windows etc., which in their nor- 
nial open position project over the road. In allow¬ 
ing this appenl and ordering the Gne to be refunded 
I leave open the question whether, if it should bo 
subsequently found that the window in question 
does project over the road longer than is necessary 
for the opening and shutting of the window, the 
petitioner would contravene the provisions of tho 
Act. 

C.R K./G.N. Order accordingly. 
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Wadsworth and Patanjali Sastri JJ. 
N. Namberumal Chetty — Appellant 

Y. 

P. Ramayya Naidu alias Jayarama- 
krishna Naidu — Respondent. 

Appeal No. 26 of 1941, Decided on 29th January 
1942, against order of Mockett J., in Appln. No. 862 
of 1941, D/- 2nd May 1941. 

Madras Agriculturists Relief Act (4 of 1938), 
S.3(ii) Proviso (c)—Property tax paid by recei¬ 
ver of mortgaged property is on behalf of 
mortgagor — Mortgagor cannot claim to be 
agriculturist—Position of receiver explained. 

A receiver appointed under 0. 40, R. 1 in a 
b mortgage suit represents whoever may be found 
ultimately entitled to the property as the result of 
the suit. When a receiver in such a suit pays 
property tax on the property, he certainly is not 
paying that property tax on his own individual 
account : (’31) 18 A. I. R. 1931 Mad. 626 ; (*33) 20 
A. I. R. 1933 Mad. 293 ; (’21) 8 A. I. R. 1921 Mad. 
704 and (1864) 11 H. L. C. 115, Ref. [P 602 C 2] 

The payment of the tax by the receiver is a pay¬ 
ment on behalf of and as representative of the 
mortgagor if ho is the true owner and therefore the 
mortgagor is disqualified by proviso (c) to S. 3 (ii) 
from claiming to be an agriculturist. The fact that 
as the result of execution, the whole of the hy- 
potheca has been swallowed up without satisfying 
tbo mortgages and that the intorest of tho nominal 
owner in the property was negligible does not affect 
C tho question. [P 603 C 1] 

O. Ramahrishna Iyer and K. R. Vartna — 

for Appellant. 

V. Radhahrishnayya and R. Narasimham — 

for Respondent. 

WADSWORTH J. — This appeal is preferred 
against tho decision of our learned brother Moc¬ 
kett J. on a notico of motion preferred by a judg¬ 
ment-debtor under Ss. 19, 20and 23of Madras Act 4 
of 1938 praying the Court for roliefs in respect of a 
dccrco on mortgagos. Tho decree in question was 
passed on 3rd August 1937 nnd made absolute in 
November of that year. Tho motion was resisted 
on tho ground that tho debtor was precluded by 
proviso (c) to S. 3 (ii) of Act 1 from claiming to bo 
an agriculturist, ho having been assessed to pro¬ 
perty tax in tho City of Madras on property of a 
d rental valuo above the proscribed limit. 

The facts nre that, during the two years preced¬ 
ing 1st October 1937, tho debtor was the owner of a 
number of houses in Madras which form part of 
tho hypotheca of tho mortgages on which thedecrco 
was passed. The mortgage suit was filed in 1934 and 
a receiver was appointed under O. 40, R. 1, Civil P. C., 
at tho instance of tho mortgagee. The receiver was 
during tho relevant period in possession of all these 
houses and he actually paid tho property tax there¬ 
on. Of the houses, one house No. 46 Pusala Gengu 
Rcddi Street, was actunlly shown in tho municipal 
assessment register in the name of tho receiver and 
this houso was valued at a rental value of Its. 918 


cipal assessment register showed the house property 
owned by the judgment-debtor in the names of four 
individuals, one being the receiver, another being a 
living relative of the jadgment-debtor and the 
other two being deceased relatives of the judgment- 
debtor. If the payment of tax by the receiver in 
respect of the property standing in the receiver’s 
name can be deemed to amount to an assessment of 
the judgment-debtor himself, the value of that item 
is sufficient and it is unnecessary to consider the 
assessment in respect of the other items. 

Our learned brother Mockett J. has held that 
although a receiver appointed under S. 69 (a), T. P. 
Act, is deemed to be the agent of tho mortgagor, a 
receiver appointed in a mortgage suit under O. 40, 
R. 1, holds the properties for the benefit of the 
mortgagee alone and he bases this view upon a deci¬ 
sion of Madhavan Nair J. in 54 Mad. 565* a deci¬ 
sion which has come in for considerable criticism / 
by the Bench which decided 56 Mad. 546. 2 It is 
pointed out in this latter decision that a simple 
mortgagee by getting a receiver appointed in the 
course of the suit cannot enlarge his security and 
such a receiver is, like a receiver in other cases, 
appointed for the protection of the property for the 
benefit of all tho parties to the suit in accordance 
with their respective rights, as they may eventually 
be established. No doubt the mortgagee has a cer¬ 
tain preferential claim to the profits received in the 
Court, and to that extent it may bo said that the 
appointment of the receiver is for the benefit of the 
mortgagee ; but it does not follow that the recoivor 
is tho representative of tho mortgagee and not tho 
represontativoof the mortgagor, or that tho acts of tho 
receiver are acts done only on behalf of the mortgagee 
and not on behalf of tho mortgagor. Wo need only g 
refer to the decision in 44 Mad. 971 s following tho 
case in (1864) 11 H. L. C. 115 4 as an illustration 
of the true position of a receiver, as seen from tho 
effect of a payment by the receiver in saving limita¬ 
tion. 

It seems to bo well established that a payment 
towards interest under tho mortgage by tho receiver 
will save limitation as against tho mortgagor. We 
havo no doubt that tho true position is that a rccei- 
ver appointed under O. 40, 11. 1 in a mortgage suit 
represents whoover may bo found ultimately entitled 
to tho property as tho result of tho suit. When a 
recoivor in such a suit pays property tax on the pro-; 
perty, ho certainly is not paying that property tax 
on his own individual account. Wo had in a rocont 
case—A. A. O. No. 339 of 1938—to consider a con¬ 
tention that a payment of poruppu by tho trustee of 
a charity would disqualify tho trustee in his iodivi- 1 
dual capacity from claiming the benefits of Act 4 of 
1938 having regard to proviso (d) to S. 3 (ii). Wo 
thon pointed out that a differentiation must bo 
made with reference to the capacity in which tho 
person makes the payment and that a payment 
made by a person in respect of properties held and 
managed by him on behalf of a charity, inu3t bo 

1. (’31) 18 A. I. It. 1931 Mad. G2G : 133 I. C. 504 : 

54 Mad. 565 : 61 M. L. J. Ill, Maharajah of 
Pithapuram v. Gokuldoss Goverdhandoss. 

2. (’33) 20 A. I. It. 1933 Mad. 293 : 141 I. C .371 : 

56 Mad. 516 : 64 M. L. J. 632, Ponnu Chcttiar \. 


per annum. Tho other houses stood in the names 
of three different individuals, ono being the judg¬ 
ment-debtor’s adoptive mother, another his ndop. 
tivo aunt and tho third a nialo relative of the judg¬ 
ment-debtor. The mother and the aunt were both 
dead before tho relevant period ; tho male relative 
was living. Tho position therefore is that the muni- 


Sambasiva Iyer. _ _ AA . . 

3. (*21) 8 A. I. It. 1921 Mad. 704: 63 I. C. 100 : 44 
Mad. 971 : 41 M. L. J. 423, Govindasami I illai v. 

Dasai Goundan. , . Af . r 

4. (1SG4) 11 n. L. C. 115 : 10 Jur. (N. S.) 855 : 11 
L. T. IN. S.) 68 : 13 W. R. 20 : 4 N. R. 520 : 145 
R. R. 79, Cliinnery v. Evans. 
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, regarded as a payment made by a different person 
Applying the reasoning of that case to the present 
faots, when the receiver was assessed to property 
tax and paid that tax, he was not so assessed in his 
individual capacity. It follows that he was assessed 
as a representative of somebody else. Mr. Rad ha- 
krishnayya has contended that he was assessed as 
an officer of Court with reference to properties in 
custodia legis. That is no doubt true ; but the Court 
was under no liability to pay this tax and when the 
receiver paid the tax, though he did so under the 
orders of Court, he did not pay the tax as the re- 
presentative of the Court or on behalf of the Court 
He was assessed and he paid the tax in his capacity 

he fo,mri eP f reS | enl .l tlV0 ° f whoever nii 6 b ‘ ultimately 
° d to be . l . he °, wner of the property as the re- 
suit of the pending litigation. On the facts of the 

Anrlnr U ‘.V 0 Vl hl ^ aPpliCati ° n ^056, it WOuld 
appear that besides the mortgagee-plaintiff, there 

wore certain puisne mortgagees who were parties 

and there was a third party claimant, defendant 9. 

lhe judgment in the suit affirmed the ownership 

dLl o Su r ! 8fl8 , 0r aDd re i ccted tbe claim ol defen- 
# io2o lbat Jud G ment wns pronounced before Act 4 
of 1938 came into force. Though the receiver was 
directed by the Court to pay the surplus profits of 
the land into Court, presumably for the benefit of 
the mortgagee, his first duty was to pay the taxes 
on the property out of the profits. He was not to 
pay those taxes in his personal capacity nor was he 
to pay these taxes in discharge of any liability im¬ 
posed upon the Court whoso officer he was. He was 
to pay those taxes in discharge of a liability imposed 
by law upon the owner of the property and the 

3K3-L D f ess * r,l J bo tba P^£on who might 
ultimately be found entitled to the property as the 

result of the suit. The ownership of this property 
was only questioned so far as defendant 9’s claim 
was concerned. All the mortgagees necessarily must 
support the title of their mortgagor. Defendant 9 
was found not to be entitled to the property. It 
seems therefore to follow that tbe payment of the 
tax by the receiver was a payment on behalf of 
and as representative of tho mortgagor who is tho 
applicant boro. 

culion a3 M bCen f U ? ge3led tbatl as the resillt of exe- 
owed un w'M W * °- the b J po,beca been swall- 

theffite P rest of OU U Sall3fying i tbe n,0rt « a S« s a " d that 
was 'negligible lh T ° ll ^ ni,nal ‘he property 

question At h ‘ ,° m3 t0 U3 n0t ,0 ofIoct tho 

tho nnlv „ 1 ° 1 me wben these taxes were paid 

only person^[abio ? alitlp< ^ to »bo property and" the 

d or hia representative"for ^ tbe . Inor, « a K or 

in tho suit. When the A* * purp0Ee ' the receiver 

when ho paid the tax I 1 '"- WaS as3esscd and 
presentative of n,* 4 *’ 1 wn9 primarily as tho re- 
n mortgagor that ho made tho 

payment. since wo have lirl.l « .1 

Person in th. position “ ''T'™ 1 b / » 

mi a.se.^ment of tho estate whioh 1 ^1 1 
trustee ; and similarly the assessment of a receive 
to property tnx must bo deemed to be ii.a A 

an.l the payment in pureuanco of that asses/ 
ment must be deemed to bo a payment by ih It 
owner. In this view we hold that’ll,e assessment 
of the receiver to properly tax on a property of „„ 

mon U t of C H a ValU ° eiC f ed , in « Ks * 000 » the assess- 
; , r 0 owner of that property on whose 

esnt A ° * "as paid and that therefore tho appli¬ 
cant was disqualified by proviso C to S. 3 (ii) / r0 m 
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claiming to be an agriculturist. In tbe result, there¬ 
fore, we allow the appeal with costs and set aside 
the order of the learned Judge who heard theappli- 

cation \\ e fix the advocate's fee at Ks. 100 in the 
appeal. lul - 

C.R.K./K.S. _ Appeal allowed. 

A. I. R. (29) 1942 Madras 603 

Horwill J. 

In re Dashinamurlhi — Petitioner. 

Criminal Revn. Case No. 192 of 1942 (Criminal 

194 V "‘ ?! tn - N °' 179 ,° f 1942) ’ Deci(Jed on 3 <>th June 
194., to revise order of Presidency Magistrates 

Egmore, Madras, D/- 28th February'l942. 8 

(a) Criminal P C. (1898), S. 370 (i)_ Magis- 

trate merely saying that he believed prosecu- 

inH v ? i * nesses without noting their evidence I 

S f ny re,erence t0 defence evidence 

— o. J70 (i) is not complied with _ Magistrate 

6 K b h rief stateme nt Of reasons for con¬ 
viction which would necessitate reference to 
prosecution and defence evidence. 

Section 370(i) cannot be said to be complied with 
here the Magistrate merely says that ho believed 
the prosecution witnesses without noting what the 
prosecution witnesses said and without any refer! 
ence to tbe defence evidence. Under S. 370 (i) the 
Magistrate should give a brief statement of tbe rea¬ 
sons for conviction which would necessitate a refer- 
ence to what the prosecution witnesses had said, so 
that it would be shown that that evidence if be- 

liwf«iA W K U i d K eStab L ,Sh tbe 0ffence with Which 

accused had been charged. If there are no defence 
witnesses, it would then be sufficient if tho Magis. 9 

huVtb7n S A hat hC 5 e ! levcd tbc P rose cution witnesses 
but when there is defence evidence which is incon- 

S n t n ‘: 1 ‘ ‘J 18 I' r03 f c ution story, some brief rea- 

fflf SSiST* why the ^ 

JilJi j bital ®y* S. 370, N. 4 Pts. 1 and 5. 

( 41) Mitra Page 1232 N. 1057 : "Clause (i) _ 
Reasons for conviction.” V ' 

43Q b) C M min . al P ' C - (1898) - Ss ' 370 ('), 441 and 

bv nm7f B ' Strate n0t com P*ying with S. 370 (i) 

rLAA • g / eaSOnS for c °n v ic‘'°n — High 
Court m revision sending for record of case 

Magistrate can submit report under S. 441 and 

remedy defect in original order — In such case 

High Court will not interfere. 

' Vbere • t ,u e ° rder passed a Magistrate does not * 
comply with the requirements of S. 370 (i) by omit- 
ting to give reasons for conviction and tho High 
Court m revision calls for the record of the case the 
Magistrate can submit a report under S. 441 and 
remedy tbe defect in tbe original order by giving a 
inef statement of tho reasons for conviction. In 
such a case the High Court will not interfere in re- 
viston : ( 23) 10 A. I. U. 1923 Mad. 185. Ret. on 

Cr. P. C. - tP 601 0 1] 

('ll) Chitaloy, 8 . 370, N. 4 Pt. 8 ; S. 439 N 1 Pt 
2; S. 441 N. 1 Pts. 2 and 8 . * L L 

(’ 11 ) Mitra Page 1233 N. 1057 : "Clause (i) _ 
Reasons for conviction;" Pago 1429 \ 1005 

Pago 1470 N. 1225. N ' 1 “ 0i>, 

- ( Di S 7rUr? S CU A POliCC AC ‘ (3 0f 1888 >- S ’ 75 

imnr S onme., COn A UC ( l - 0ne month's rigorous 
imprisonment and hne of R$ 25 hekj vefy 

ere—ract that accused was fined for similar 
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Q offence four years ago held not sufficient for 
imposing heavy sentence — Eight days' impri¬ 
sonment before release on bail held sufficient. 

The accused was sentenced to one month's rigo¬ 
rous imprisonment and a fine of Rs. 25 under Sec¬ 
tion 75 : 

Held that the sentence was very severe for con¬ 
duct that was not very disorderly. The fact that 
four years ago the accused was fined one rupee for 
similar offence was not a sufficient reason for im¬ 
posing such a heavy sentence. Eight days’ imprison¬ 
ment of accused in jail before his release on bail 
was ample punishment. [P 604 C 1, 2] 

jD. T . Sundararajan — for Petitioner. 

E. V . Ramaseshan for the Croicn Prosecutor — 
for the Crown. 

. ORDER. — This petition was admitted because 
0 the learned Magistrates did not comply with the re¬ 
quirements of S. 370 (i). Criminal P. C. They 
should have given a brief statement of the reasons for 
the conviction. They merely said that they believed 
the prosecution witnesses without noting what the 
prosecution witnesses said and without any refer¬ 
ence to the defence evidence. A brief statement of 
the reasons for conviction would necessitate a refer¬ 
ence to what the prosecution witnesses had said, so 
that it could be shown that that evidence if believ¬ 
ed would establish the oflence with which the ac¬ 
cused had boon charged. If there had been no 
defence witnesses, it would then have been suffi¬ 
cient if the Magistrates had said that they believed 
the prosecution witnesses; but when there is defence 
[evidence which is inconsistent with the prosecution 
story, some brief reasons should also be given why 
c the defence evidence should be discredited. 

As this petition was admitted, I had either to 
send the case back again for the Magistrates to give 
a brief statement of reasons as required by S. 370(i) 
or to rend through the evidence myself and decide 
whether the conviction was justified by the evi¬ 
dence. The vacation has intervened since this peti¬ 
tion was admitted, and it is perhaps unlikely that 
after more than four months have expired the 
Magistrates would remember very much about what 
the witnesses said. I have therefore been compelled 
to perform a duty which the Magistrates them¬ 
selves should have performed. When the records 
were called for from the Presidency Magistrates, 
they could themselves have submitted a report 
under S. 441, Criminal P. C. If that had been dono 
and the report had remedied the defect in the ori. 
ginal order, it would not have been necessary for 
anything further to have been dono by this Court 
as was the case in 46 Mad. 253.1 That unfortu¬ 
nately was not done. I have been through the evi¬ 
dence and I see no reason why the evidence of 
P. Ws. 2 and 3 should not be believed. It is usually 
not difficult to get a friend or two to support one 
when one is in difficulty. The two defence witnes¬ 
ses were interested in the accused and I think that 
interest, a sufficient reason for not accepting their 
evidence in rebuttal of the evidence of the prosecu¬ 
tion witnesses. 

Had the order of the Magistrates been in accor¬ 
dance with the requirements of S. 370 (i). Criminal 
P. C., I in nil probability, would not have interfer¬ 
ed with the sentence; hut after going through all 
the evidence, I foci tho sentence is excessive; for it 
is almost the maximum sentence that could be im- 

1. (’23) 10 A.I.R. 1023 Mad. 185 : 71 I C. 212 : 24 
Cr. J Jm J. 84 : 40 Mad. 253 : I I M. L. J. 81, In rc 
l>crwjsh Hussain. 


V. Saramma a. I. R. 

posed. Section 75, City Police Act provides for a 
maximum punishment of one month's rigorous * 
imprisonment or a fine of Rs. 50 or both. The 
punishment imposed was one month's rigorous im¬ 
prisonment and a fine of Rs. 25. That seem 9 to me 
to be a very severe sentence for conduct that was 
not very disorderly. It is true that four years ago ( 
the accused was fined one rupee for a similar 
offence; but that is no sufficient reason for the im¬ 
posing of such a heavy sentence as has in this case 
been imposed. The accused was eight days in jail 
before be was released on bail by this Court, and 
I feel that that is ample punishment for the oflence 
committed by him. The imprisonment is therefore 
reduced to the term already undergone and the 
order for payment of fine set aside. The order under 
S. 106, Criminal P. C. # is unobjectionable in the 
circumstances and will stand. 

C.R.K./G.N. Order accordingly . f 

A. I. R. (29) 1942 Madras 604 

King J. 

Avasarala Kamaraju Pantulu and 
another — Appellants 

v. 

Balia Saramma — Respondent. 

Second Appeal No. 37 of 1941, Decided on 16tb 
March 1942, against order of Dist. Court, East 
Godawari at Rajahmundry, D/- 30th August 1939. 

(a) Limitation Act (1908), Ss. 4 and 12 — 
Construction — S. 12 assumes that time requi¬ 
site lor obtaining copy of decree must begin ^ 
before prescribed period is over — S. 4 presup¬ 
poses that prescribed period has expired and 
cannot extend period prescribed under Act — 
Application for copy of decree made under S. 4 
on date on which Court reopened — Extension 
granted by S.4 cannot be combined with exten¬ 
sion sought under S. 12. 

Section 12 assumes that the time requisite for 
obtaining the copy of decree must begin before tho 
prescribed period is over. Under S. 4 the right to 
present a suit or appeal or application on the day 
upon which a Court reopens is a special right which 
cannot extend the period of limitation prescribed in 
the Act as S. 4 presupposes that that period has al¬ 
ready expired. Therefore under S. 4 the only privi¬ 
lege which is granted to the suitor or appellant is 
(hat ho may file his suit or appeal on a date after 
the expiry of tho prescribed period if that period h 
lmd expired while the Court was not sitting. If he 
delays in making his application for a copy until 
that day, then he is applying for a copy when tho 
period of limitation has already expired and the ex¬ 
tension which is granted to him by tho application 
of 8. 4 cannot be combined with the extension 
which be seeks under S. 12 : ('35) 22 A. I. K. 1935 
1\ C. 85. Pel. on; (’21) 8 A. I. R. 1921 Mad. 654 
(Judgment of Ramesam J.), Approved'. Case law dis¬ 
cussed. [I‘ 606 C lj 

Limitation Act — 

(•42) Chitalev. S. 1 N. 7; S. 1 N. 10 Ms. 3-o; 

S. 12 N. 24 Ms. 13-15. 

(’38) Rustomji, 1’ago 75 Ft. 1; I nge 21» iNoto 

"Application for copy, made on re-opening oi 

Court." 

(b) Limitation Act (1908), S. 5-Order refus¬ 
ing to excuse delay under S. 5 — No second 
appeal lies. 
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a No second appeal lies from an order refusing to 
excuse delay under S. 5. rp 6 q 6 C 11 

C. P. C _ 

(’40) Chitaley, Ss. 100 & 101 N. 44 Pt. 6 
(’41) Mulla, Page 373 Pt. (w). 

(c) Limitation Act (1908), S. 5 - Court has 
discretion to excuse delay under S. 5 — Court 
holding that no sufficient grounds existed for 
excusing delay — Decision cannot be interfered 
with under S. 115, Civil P. C. 

Under S.5 it is a matter for the Court’s discre. 
tion to decide whether it should excuse the period 
of delay or not, and when it has decided that no 
sufficient grounds existed for excusing the delay it 

und D e°r Tns p- TO ? Urt ' 3 »f revision 

under S. 115, Civil P. C., to interfere with that 

* deC,S,0n - CP 60G C 1 ] 

w c. p. c — 

(•40) Chitaley, S. 115 N. 13 Pt. 4; N. 20 Pt. 1. 

( 41) Mulla, Page 427 Pt. (u). 

Limitation Act— 

(’42) Chitaley, S. 5 N. 39 Pt. 2. 

D. Narasaraju — for Appellants. 

M. S. Ramchandra Rao — for Respondent. 

JUDGMENT.—This is an appeal by two would- 
be appellants in the Court of the learned District 
Judge of East Godavari. They attempted on 21 st 
July 1939 to obtain a favourable order from the 
learned District Judge under S. 5, Limitation Act 

I-l X , CU ^ ng , a de V ° f 19 day3 in P res enting their 
appeal. The learned District Judge refused to excuse 

that delay and dismissed the petition and as a 

natural consequence of that order the appeal was 

15 IhT.t' Th ,°- a y gUmcnt pu ‘ forwar d before me is 
that the application made by the appellants before 

th® Dl3tnCt Jud 8 e was really unnecessary, that 
there was no delay to be excused at all, and that 
when they first presented their appeal on 7th July 
it was in fact presented in time. y ’ 

! a ? S a . nd dat€S are a3 followa : The decree of 
the first Court against which the appellants desired 
U> appeal was passed on the 2nd May 1939. A few 

aSd S hLn° r » thO i :O u rt , rOS0 for tbe summer vacation, 
and both it and the District Court re assembled after 

,l 2 ? r vacati ° D ° n , lh ° 19th June - The period 

S , . 0 th OO J?„."o do,, S , “ dl? '„ h : 

ThS now PI i ,n L the Court of first instance. 

righf of presenUn R ,D th? at in03mucb 113 th ey bad a 
had also S riaU\ f , . np P cal on l9th June they 

appcu .3 2 ls trlS!".S 55 

and also upon a case in 27 Mad 21 3 r, J A ; 

spp-saisii 

nounced on the very last day the Cou rt was sTtti^ 
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so that it was physically impossible for any appli- 

dav I hnv a f° P V ‘° baVe been made on ‘be same 

Ma 7 drL h hv .hf. ; eferred , t0 other decisions in 
Madras by the learned counsel for the appellants- 

therp^a* l , , “ Mad ‘ 8l7 - 5 Ia 13 *£d. 610^ 

there i s a brief reference to the Allahabad and Bom- 

bay decisions but on the facts of that case it was 

unnecessary to express any agreement with those 

decisions In 44 Mad. 8175 oneof thelearned Judges 

appears to approve of the Allahabad and Bombay 

fhe^Jhev ^ 1 the °‘ b ^ r learned Judge doubts whe* 
ther they are correct. In 12 M. L. \V. 46(,c which 

has been cited by the learned counsel for the re 3 

Sln CD 07 a M 0t i her B , ench of ‘bis Court refused to 
wilT! 27 M Mad - 213 unle ss the facts of that case 
were id all respects reproduced. It seems to me that 

in these circumstances there is no direct authority 

resnVcf Tim TO ‘ 3 bmd ' Dg Up ° n me and witb 

44 Mad u g M eUlen f W ‘ th Ramesa “ J- in / 

Rome's 8 • bolding that the Allahabad and 

for the tlZ'u QS / e ( Crrcd t0 ‘be learned counsel 
wrong! appe,,ants m 3 “PPort of this appeal are 

thi In n nI°. P - ,li0n . th - e r / al cIue t0 ‘be decision of 
thia appeal is contained in a judgment of the Privv 

Council reported in 57 All. 2427 That jud-men* 

contains an analysis of S. 4, Limitation Act’ and 

shows that S. 4 by its very language cannot extend 

Iffit o P r e n ° d prescnbed for ‘be presentation of any 
PPSa 0 r . a PPbcation. Its purpose is merely 

!nnr! r anJ SU j° r ° r Qpplicant ‘o file bis suit or 
application on a date after the expiry of the pres- 

Cu Pe :‘ 0d,f bat P r 6ri<>i hQd espired while the 
3“^ S »‘b 8 ‘ B WaS ‘berefore held in 57 
Il l' 2 ■ }. there wa3 no Possibility of adding to 

ne?m P f n< | d ? exten ?‘ on g™»ted by S. 4 a further „ 
period which was said to fall within S. 14. In my 9 

opinion although in the decision in 57 All. 2127 

‘„S rt was concerned only with the question of 
combining the periods under S. 4 and S. 14 the 

s P u!h C attem f t th f t d0C ! Si0n wiH app *J equally to any 
sucb attempt at combination. I have already had a 

somewhat similar case to deal with in a judgment 

5 *. aw ars-Artras? 

M?? E - ss 

have that force. Section 4 presupposes by its very 

oxD?r U e ( tf°Rn t | iat , the P re scribed period had already 
„„, p ® d ; j nd under s - 19 11 WQ3 necessary that the 

S ed? T,‘ shoald bo mado wi ‘bin the pres- h 
cribed period. It seems to me that the same prin- 

cipies will apply to S. 12 as they do to Ss. 14 and 19 

limiter 12 Sa - V9 t i iat " in computing the period of 
ltmita“on prescribed’ for any suit, appeal or appli¬ 
cation, the day from which such period is tobe 


*' ( .? 1 A 2 ; 5 . Boni - 589 : 3 Rom - L. It. 244, Pandari 
nath Sakharam v. Sauker Narayan. 

2 - (’97) 19 All. 312 : 1897 A. W N 76 
nisn v. Mobamcd Mamud. ' S, ^ aJa ‘ u n- 

, < 0,) 27 , Mad 21 : 13 M. L. J. 300, Saminath* 
!yer v. Venkatasubba Iyer. ba 


4 ‘ ( ’ 2 °) 7 A. I. R. 1920 Mad. 359 : 56 I. C. 67 • 43 
Mad. 640 : 38 M. L. J. 465, Subramanyam v 
Narosimham. 

Sm .y. 2 }) 8 A. I• R- 1921 Mad. 651 : 63 I. C. 924 • 
44 Mad. 817 : 41 M. L. J. 84, Ummathu v. 
iathurnraa. 

6 ; C20) 7 A. I. It. 1920 Mad. 1025 : 63 I. C. goo . 
12 M. L. W. 460, Mosilamani v. Arunca Mudalf ’ 
7 :_^ 22 A - 1- R - 1935 P. C. 85 : 155 I C 205 • 

v 7 n "v 2 p : , 62 i A ‘. 80 (1> - C Maqbul Ahmad 
v. Onkar Prat up Nar&insing. 

a??) “\ r A r L R * ,J? 37 ^ Ia< i- 367 : 169 I. C. 653 ; 
(1937) i M. L. J. 262, Chidambaram Chottiar v . 
\enkatasubba Naick. 



606 Madras 


Chellathammal v. K. Pillai 


a reckoned shall bo excluded aod also the time re¬ 
quisite for obtaining a copy of the decree. Section 12 
therefore assumes that the time requisite for ob¬ 
taining the copy of decree must begin before the 
prescribed period is over. It has already been held 
jthat under S. 4 the right to present a suit or 
appeal or application on the day upon which a 
Court reopens is a special right which cannot extend 
the period of limitation prescribed in the Act. The 
section presupposes that that period has already 
expired. It seems to me therefore that under S. 4 
the only privilege which is granted to the suitor or 
appellant is that he may file his suit or appeal on 
that particular day and that particular day alone. 
If ho delays in making his application for a copy 
until that day, then he ie applying for a copy when 
the period of limitation has already expired and 
following the principles laid down in 57 All. 242 7 
b I must hold that the extension which is granted to 
him by the application of S. 4 cannot be combined 
with the extension which he seeks under S. 12. It 
is clear, therefore, to my mind that the appeal in 
question was time-barred when it was presented on 
7th July and the view of the appellants themselves 
that it was necessary for them to apply under S. 5, 
Limitation Act, was the correct one. 

The question then arises whether the learned 
Judge was right in refusing to excuse the delay. On 
this point it is contended for the respondent that 
no second appeal lies in this case and it seems to 
mo that, strictly speaking, that is so, inasmuch as 
there has been no first appeal in existence; and this 
appeal is not really an appeal against an order of 
the District Judge dismissing the appeal but an 
appeal against an order refusing to excuse the delay, 
against which no second appeal is provided. I have 
however heard the legal arguments involved in this 
'case because they appeared to mo to be important, 
and there is no renson why I should not treat this 
second appeal as if it were a revision petition. 
Having inado that decision I am now unable to 
interfere with the learned District Judge’s order. It 
is a matter for his discretion to decide whether he 
should excuse the period of delay or not, and when 
he has decided that no sufficient grounds existed 
for excusing the delay I do not think it is within 
my powers of revision under S. 115, Civil P. C., to 
interfere with that decision. In the result tho 
appeal must fail and is dismissed with costs. 

C.R.K./G.N. Appeal dismissed. 


A. I. B. 
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Leach C. J. and Krishnaswami 
Ayyangar J. 

Chellathammal alias Ammamuthuam- 
mal—Appellants 

v. 

Kalilhccrtha Pillai and others — 

Respondents. 

Letters Patent Appeal No. 57 of 1011, Decided on 
2nd April 1012, against judgment and decree of 
Soinnyya J., Reported in A. Lit. (29)1942 Mad. 300. 

(a) Hindu law—Adoption—Widownot autho¬ 
rised by husband to adopt cannot do so unless 
she receives assent ot nearest sapindas — 
Nearest reversioners improperly withholding 
assent — She can adopt with assent of remoter 
reversioners. 

In tho Madras Presidency a widow who has not 
boon authorised by her husband to adopt a son to 
bun cannot do so unless eho has rccoivcd the as¬ 


sent of his nearest sapindas. She can lawfully 
adopt with the assent of the remoter reversioners if 6 
the nearest reversioners improperly withhold their 
assent. [p 607 c jj 

Hindu law— 

(’40) Mulla, Page 524 S. 462. 

(’38) Gour, Page 185 Pt. 2; Page 188 Pt. 8. 

(b) Hindu law—Adoption—Widow—Sapinda 
improperly withholding assent — It may be 

ignored—Two out of six sapindas assenting_ 

Rest improperly withholding assent—Adoption 
by widow is valid. 

\\ here a sapinda improperly withholds his assent 
to an adoption by the widow who ha9 not been au¬ 
thorised by her husband to adopt, the assent may 
be ignored. Consequently, where two out of six 
sapindas give their assent and the rest improperly 
withhold their assent the adoption is valid.lt is not / 
a question of a majority assenting, but whether 
those dissenting, if they form the majority have 
dissented from improper motives: 26 Mad. 627 and 
23 Mad. 486, Rel. on. [p 607 C 1] 

Hindu law— 

(’40) Mulla, Page 525 Pt. (v). 

C38) Gour, Page 190 Pt. 1, Page 181 Pt. 3. 


(c) Appeal — Letters Patent — Finding that 
person was insane cannot be challenged. 

A finding that a person was insane during cer¬ 
tain period cannot be challenged in Letters Patent 
Appeal. [p 607 C 1] 

C. P. C.— 

(*40) Chitaley, Let. Pat. (Cal) Cl. 15 N. 14. 

(’41) Mulla, Page 1408 Note “Points on which 
appeal may bo heard. M g 

(d) Hindu law— Adoption—Widow—Motive 
for adoption is immaterial. 

Tho widow’s motive in making an adoption is 
immaterial:'(*41) 28 A. I. It. 1941 Mad. 937 (F.B.), 
Rel. on. [P 607 C 2j 

Hindu law— 

('40) Mulla, Page 532 Pt. (y). 

(’38) Gour, Page 180 Pnra. 516. 

(e) Hindu law — Adoption— Widow —Whe¬ 
ther spiritual point of view or property consi¬ 
derations are paramount (Quire). 

Whether in tho case of an adoption by a widow 
the spiritual point of view or property considerations 
are paramount. (P 608 C 2] 

Hindu law— , 

(•40) Mulla, Page 532 S. 4C9. 

(’38) Gour, Pago 180 Para. 516; Page 188 Pt. 1. 

•(f) Hindu law — Adoption — Widow—Joint 
family — Only surviving coparcener insane — 
Widow can adopt with assent of nearest divid¬ 
ed sapindas : (1942) 1 M.L.J. 23=(’42) 29 A.I.K. 

1942 Mad. 300, REVERSED. 

Tho widow of a member of a joint family can 
adopt a son to her deceased husband with the as¬ 
sent of the nearest divided sapindas when tho only 
surviving coparcener is insane :(1942) 1 M.L.J. 25: 

(•42) 29 A.Lit. 1942 Mad. 300, REVERSED , Case 
law discussed. [P 607 C 1; I’ 608 C 1) 

Hindu law— 

(•40) Mulla, Pace 525 Pt. (b). 

(•38) Gour, Pago 189 Para. 538. 

A'. R. Rangasuami Aipjanjar and S. Venka - 
(esan — for Appellants. 

R. Sundaralingam — for Respondents. 



1942 


Chellathammal V. 


a LEACH C. J. — The question in this appeal is 
one of Hindu law and there is no authority which 
'has direct bearing upon it. The question is whe¬ 
ther the widow of a member of a joint family can 
adopt a son to her deceased husband with the as¬ 
sent of the nearest divided sapindas when the only 
surviving coparcener is insane. It is well settled law 
in this Presidency that a widow who has not been 
authorised by her husband to adopt a son to him 
cannot do 60 unless she has received the assent of 
his nearest sapindas, and that she can lawfully 
adopt with the assent of the remoter reversioners 
if the nearest reversioners improperly withhold 
their assent. It has never been decided whether she 
can go outside the family when there are no joint 
sapindas capable of advising her, or, if there are, 
they refuse their assent on improper grounds. On 
6th January 1926, ono Sethuramalingam Pillai 
b died leaving two widows and a daughter, defendants 
1, 2 and 3 respectively. Sethuramalingam Pillai 
was joint with his brother, Kalitheertha Pillai, the 
plaintiff. They were the only coparceners. In 1926 
Kalitheertha Pillai became insane and remained 
insane until the year 1931. On 11th December 1930 
the widows adopted defendant4. Tbe nearest sapin¬ 
das of Sethuramalingam Pillai outside tbe family 
were six in number. Two of them gave their assent 
to the adoption, but four of them refused their as¬ 
sent on the ground that Kalitheertha Pillai was 
sane. On 23th July 1933 Kalitheertha Pillai insti¬ 
tuted a suit in the Court of the Subordinate Judge 
of Tinnovelly in which ho challenged the validity 
of the adoption and asked for a decree for possession 
of the family estate. The Subordinate Judge held 
that the plaintiff was insane when the adoption was 
c made and that tbe widow was entitled to make tbe 
adoption with the assent of two of the sapindas, in¬ 
asmuch as tho other four had improperly withheld 
their assent. Consequently, he declared that defen¬ 
dant 4 was entitled to a moiety of the properties. 
On appeal the District Judge of Tinnevelly agreed 
with the Subordinate Judge. Tbe plaintiff tbeu ap¬ 
pealed to this Court and the appeal was beard by 
Somayya J. who held that in tbe case of a joint 
family a widow is not entitled to seek tbe advice of 
divided sapindas and therefore is not in a position 
to make an adoption. Tho learned Judge having 
given tho requisite certificate defendants 1 to 4 
have preforred this appeal under the provisions of 
U. 1 o, Lettere Patent. 


The learned advocate for the appellant has taken 
Itic preliminary objection that the assent of twoof tho 
8.x sapindas was not sufficient, but on this question 
joomayya . . agreed with tbe judgments below and I 
consider that ho was right in so doing. Where a 
flapinda improperly withholds his assent it may be 
jignorec . It is not a question of a majority assent¬ 
ing, but whether those dissenting if they form the 

T i lft i , %i <llSSe i nted ,rom im P r °per motives: 

" ? ^ Ia< ; W ,in t d 23 ,8G - 1 2 The finding of 

the District Judge that he was insano at the time 

of be adoption cannot be challenged in this Court 
and as the four sapindas refused their assent on the 
bftB.8 of the untrue allegation that ho was sane 
their refusal can only be regarded as being impro¬ 
per. In arriving at the conclusion that tho widow 
cannot go outside tho joint family when she requires 
the assent of the sapindas, Somayya J. relied on 
tbe observations of tho Privy Council in 12 M. I. A 


1. ( 03) 26 Mad. 627 : 13 M.L.J. 239, Subrnhman- 
yam v. Venkamma. 

2. (1000) -23 Mad. 486 : 10 M. L. J. 73, Venkata- 

krishnamma v. Annapurnamma. 


K. Pillai (Leach C . J.) Madras G07 

397, 3 1 Mad. 69,* 41 Mad. 998,° and the decision 
of this Court in (1940) 1 M. L. J. 779.0 It was in ‘ 
12 M.I.A. 397 3 that the Privy Council decided that 
in the Dravida country a Hindu widow, not having 
her husband’s permission, may if duly authorised 
by his kindred, adopt a son to him. In delivering 
the judgment of the board .Sir James Colvile said: 

“The question who are the kinsmen whoseassent 
will supply the want of positive authority from the 
deceased husband, is the first to suggest itself. 
Where the husband’s family is in the normal con¬ 
dition of a Hindu family, i. e., undivided, that 
question is of comparatively easy solution. In such 
a case the widow, under the law oi all the schools 
which admit this disputed power of adoption, takes 
no interest in her husband’s share of the joint 
estate, except a right to maintenance. And though 
the father of the husband, if alive, might, as the 
head of tho family and the natural guardian of the / 
widow, be competent by his sole assent to authorise 
an adoption by her. yet if there be no father, the 
consent of all the brothers, who, in default of adop¬ 
tion, would tako the husband's share, would proba¬ 
bly be required, since it would be unjust to allow 
the widow to defeat their interest by introducing a 
new coparcener against their will.” 

Sir James Colvile then proceeded to discuss the 
position when the widow has taken by inher.tance 
the separato estate of her husband, which was there 
the case, and observed: 

“It i9 not ensy to lay down an inflexible rule for 
the caso in which no father-in-law is in existence. 
Every such cose must depend under the circum¬ 
stances of the family. All that can be said is, that 
there should be such evidence of the assent of kins¬ 
men as suffices to show, that tbe act is done by the 
widow in tbe proper and bona fide performance of ® 
a religious duty, and neither capriciously nor from 
a corrupt motive," 

In subsequent cases tbe Privy Council indicated 
that the widow's motive might not be a factor and’ 
in 1941-2 M. L. J. 803/ a Full Bench of this Court 
held that the widow s motive was not material. 

The necessity of obtaining the assent of the sapin¬ 
das. however. remains. One of the questions discus¬ 
sed in 1 Mad. 69 4 was whether an adoption bv a 
widow was lawful when she had not received 'the 
assent of her husband's undivided brother, but had 
received that of a more remote relative who was 
separate in estate. The Privy Council held that such 
consent was not suflicient and their Lordships ob¬ 
served : 

"lhere seem to be strong reasons against the con¬ 
clusion that, for such a purpose ns that now under ^ 
consideration, she can at her will travel out of that 
undivided family, and obtain tbe authorisation re¬ 
quired from a separated and remoto kinsmen of her 
husband." 


3. (*67-69) 12 M. I. A. 397 : 10 \V. R. 17 : 1 Beng. 
L. It. 1 : 2 Suther 135 : 2 Sar 361 (P C.), Collec¬ 
tor of Madura v. Moottoo Jtamalinga Sethupathi 
4- (’70-78) 1 Mad. 69 : 3 I. A. 151 : 3 Sar. 583* : 
3 Suther 263 (P.C.), Sri Viradn I'ratapa Ragbu- 
nada Deo v. Sri Brozo lushoro Patta Doo. 

5. (*i8) 5 A. 1. R. 191H p. C. 97 : 48 I. C. 706 : 41 
Mad. 998 : 45 I. A. 20>(P.C.), Yecrabasavaraju v. 

Balasnrvaprasada Run. 

6. (’10) 27 A. 1. R. 1940 Mad. 950 : 19l I. C. 845: 
(1910) 1 M. L. J. 779, Yajjulu v. Gopalukrish* 
nanjina. 


7. (*41) 28 A.I.R. 1911 Mad. 937 : 198 I C 236 • 
I. I, It (1942) Mad. 173: (1941) 2 M.L.J. 803 
(I'-B ), Kunakarainam v. Narusimharao. 
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a This decision is direct authority for the propo¬ 
sition that a widow cannot ignore an undivided 
sapinda but it does not decide whether she can seek 
the assent of the divided kinsmen when there is an 
undivided sapinda alive but so mentally afflicted as 
to be incapable of advising her. In 41 Mad. 99S 5 
the Privy Council again stated that the requisite 
authority in the case of an undivided family is to 
be sought by the widow within that family and that 
she cannot at her will travel outside and obtain the 
authorisation required from separated and remote 
kinsmen of her husband. In that case all the un¬ 
divided sapindas were dead and the widow did not 
seek the consent of the nearest separated sapindas. 
The fact that she ignored them was sufficient 
ground for holding the adoptiou to be invalid. While 
recognizing that in the cases to which reference has 
been made the Judicial Committee was not called 
6 upon to decide the question now before the Court, 
Somayya J. has read 1941-1 M. L. J. 77S 6 as being 
directly in point, but we do not share that opinion. 
The Bench which decided that case was composed 
of my learned brother Krishnaswami Ayyangar and 
myself. There the appellant as the nearest sapinda 
challenged the adoption made by a widow nearly G1 
yoArs after the death of her husband. The widow 
claimed authority to adopt under a will and also 
averred that the appellant and other sapindas had 
given their consent. The Subordinate Judge held 
that the will was a forgery, that the appellant was 
the only living sapinda and that he had not given 
his consent. The Subordinate Judge dismissed the 
suit, however,on the ground that the appellant had 
refused his consent from an improper motive. The 
appellant had not been asked why he had refused 
c his consent and there was nothing in the evidence 
which indicated that he had refused it improperly. 
The Subordinate Judge assumed that the appellant 
had refused his consent on the ground that his 
rights as a reversioner would come to an end if the 
widow adopted a son to her husband and he consi¬ 
dered that this would be an improper motive. My 
learned brother and I held that the Subordinate 
Judge was not entitled to make this assumption, 
that the burden was on the respondents to provo 
improper motive and that as the burden had not 
been discharged the appellant was entitled to suc¬ 
ceed. The Court was not considering the question 
whether the widow could look to divided sapindas 
for advice when there was an undivided sapinda 
alive and he had improperly withheld his consent, 
although it was recognized that in view of the deci¬ 
sion of the Judicial Committee in I. L. R. (19.*H) 
d Mad. 551 s that there was no residuary power in the 
widow to adopt when there was no sapinda alive. 

The Hindu law regards the adoption by a widow 
of a son to her deceased husband as a meritorious 
act. In 12 rat. 612° the Privy Council referred to 
the well established doctrine of the religious efficacy 
of sonship and their Lordships said that great cau¬ 
tion should be observed in shutting the door upon 
any authorized adoption by the widow of a sonless 
man. As I had occasion to point out inl.L H. (1910) 
Mud. 454*® the Judicial Committee in 12 Pat. 642® 


recognized the importance of an adoption from a 
spiritual point of view and indicated that the matter 
of succession to property is a secondary considera¬ 
tion. It is true in 12 M. I. A. 397,^ Sir James Col- 
vil,considered it would be unjust to allow the widow 
to defeat the interests of undivided brothers by in¬ 
troducing a new coparcener, but assuming that, in 
spite of what was said in 12 Pat. 642,® property 
considerations are piramount in the case of an 
undivided family—it is not necessary to decide that 
question here because there was no undivided 
sapinda capable of assenting—is the widow of a co¬ 
parcener to be precluded from seeking the advice of 
divided sapindas when she wishes to adopt a son to 
her deceased husband and there is no undivided 
sapinda capable of advising her ? I can see no valid 
reason for a negative answer to this question. The 
religious significance of the aot of adoption is fully 
recognized by her personal law and it seems to me / 
that the principle which applies in the case of the 
divided family can with equal justice be applied 
here. In 57 Bom. 157** the Privy Council held that 
in the Bombay Presidency a Hindu widow can make 
a valid adoption, although her husband died undi¬ 
vided and she has not obtained the consent of his 
surviving coparceners. The Hindu law as adminis¬ 
tered in the Bombay Presidency has always given 
greater latitude to the widow in this respect than 
the law as administered in the Madras Presidency 
gives her, and the position in the two provinces is 
not the same, but the decision of the Judicial Com¬ 
mittee in 57 Bom. 157 11 provides another indica¬ 
tion that property is not the deciding factor in the 
situation. I would allow the appeal and restore the 
decree of the Subordinate Judge with costs here and 
in the second appeal. ) 

KRISHNASWAMI AYYANGAR J.-I agree. 
C.R.K./G.N. Appeal allowed. 

II. (’33) 20 A. I. R.” 1933 I\ C. 1 : 141 I. C. 9 : 57 
Bom. 157 : GO I. A. 25 (P.C ), Bhimabai v. Guru- 
nath Gowda Kandappa Gowda. 
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Kino J. 

Veer Sha/i Sahib — Appellant 

v. 

Abdul Kharim and others — 

Respondents. 

Appeal No. 185 of 1910. Docided on 10th March . 
1912, ngainst appellate orderof Sub-Judge, Dapatla, 1 
I)/- 11th April 1940. 

Civil P. C. (1908), O. 22, R. 6 and O. 21, Rule 

92_Order conlirming sale under O. 21, R. 92 

is necessary corollary of order refusing to set 
it aside—Application by judgment-debtor to set 
aside sale under O. 21, R. 90 —After conclusion 
of hearing judgment-debtor dying —Subsequent 
order dismissing application and conlirming 
sale is valid by reason of O. 22, R- 6 even 
though passed without impleading judgment- 


8, (’38) 25 A. I. K. 1938 I'. C. 34 : 172 I. C. 724 : 
I.L.R. (1938) Mud. 551: 32 3.L.R. 329: 05 I A. 93 
(P C ), Balosubrbinanya v. Subbayn Thevar. 

9, (’33) 20 A I K. 1933 P.C. 155 : 113 I.C. 411: 12 
Pat. 612: GO I A. 242 (P.C.), AnmrcnJra Mansing 
v. Sanntan Singh. 

10, (’40) 27 A I R. loio M a d. 356 : 198 I C. 250 ; 
I. L. R. (1910) Mad. 454 : (1910) 1 M. L. .1. 400 
(l*. LJ.), Seshanmia v. Vcnkatanarasimharao. 


btor’s legal representatives. 

Under O. 21, R.92 where an application under R, 00 
disallowed, the Court must mate « n « Je .J 
tiling the sale. An order under O. 21. «• ■*- c _ 1 
mine the salo is therefore n necessary corollary of 

order refusing to set it aside No 
[i be made between an order refusing to set aside a 
0 and an order confirming a sale as if they «or<- 
mateand were orders necessarily to be passed up'3 


3 
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a separate proceedings. Consequently where after the 
conclusion of tho hearing of an application under 
0. 21, It. 90 by the judgment-debtor to set aside a 
sale the judgment-debtor dies, an order dismissing 
tho application thereafter and continuing the sole 
is valid by reason of 0. 22, It. 6 even though passed 
without impleading tho judginent-d-btor's legal 
representatives. jp gq 9 q 

C. F. C_ 

(•■10) Chitnley, O. 21, It. 92, N. 2. Pt. 1; 0. 22. 

R. G, N. 2. 

(’ll) Mulla, Page 899, Pt. (y); P. 939, Pt. (y). 

K. Krishnamurthy—lor Appellant. 

JUDGMENT.— The main question involved in 
this appeal is whether an order of the District 
Munsif of TenaIi dated 31st December 1938 con¬ 
firming a sale held in execution is void or not. Tho 
5 respondents who are the legal representatives of the 
judgment-debtor stated that the order was void 
!because it was passed after tho death of their father 
and without their having been impleaded in the exo- 
jCution petition. On the other hand, tho decree-holder 
iwho appeals argues that the provisions of 0. 22, 
IK. G, Civil p. C.. read with tho provisions of 0. 21. 
K. 92 justify the order confirming the sale even 
though the respondent’s father wus dead at the 
^time it was passed. It seems to me that this conten¬ 
tion of the appellant is bound to prevail. The facts 
'are that there was an application by tho respondent’s 
father to set aside the sale and that application 
came up for arguments before the District Munsif in 
October 1938 when the applicant was still alive 
Arguments were heard and judgment was reserved 
and judgment.was not delivered dismissing the an- 

C R UC oo 10 n l o SCt aS | de tho tftle until 31 *t December. 
O. 22, It. fi provides that a suit shall not abate by 

reason of the death of a party between the conclu¬ 
sion of tho hearing and tho pronouncing of the 
judgment and 0. 22, R. 12 shows that R. 6 in 
u. 22 will apply to proceedings in execution as well 
as to suits. The ordor therefore refusing to set aside 
the ealo is valid by the provisions of R. 6 of O. 22. 
tule 92 of 0. 21 provides that where an application 
under R. 90 is disallowed, the Court shall make an 
order confirming tho sale. An order confirming the 
“i* , ls therefore a necessary corollary of an order 
closing to set it aside. Tho learned Subordinate Judge 

(<lifToren'til. Cr i T W aprcalcd against has carefully 

aside a aau . ‘f W< * n aQ order refusin * to 

thrv and “ D order confirming a sale as if 

bo sc par a to and were orders necessarily to 

d taKbl.C fT',*." P rocee< Iings. It to mo 
even if it Uphold , an y such distinction, and 
there w. fL Kranted * or technical reasons that 
ho CoSrt T rate ft PP ‘ cal ' on s to be dealt with by 

«‘a’ 0r r an ”?dc,“ firm 

£ bale, it would still necessarily follow that 

tiinR arK T CDl8 WrrC being heanl ’ both tho peti- 

if O 22 Cr R fi", 8 tborefore ‘fi- provisions 

PI, • ,r;. K - 6 ' nu8t "PPly to the final order in both 
the petitions. It would be an absurd position if an 
‘order refusing to set aside a sale is declared vahd 
and an order confirming a sale should be declared 
void when tho subject-matter of both tho orders is 
e-sentially the same and tho arguments in both the 
orders are the same. For these reasons 1 am of opi- 
"ion that the vi. w of the learned District Munsif 
! n CU£C >■ *° fi® preferred to tho view of the 

• •irn.d Subordinate Judge and the order of tho 

• ‘strict Munsif of Tenali confirming the sale is not 
-oid. 

1" 'ho result the application which has given ri=e 
'■> l'-' M/77 A 78 
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to this appeal must necessarily be dismissed. The 
appeal is allowed and the respondents' application 
dismissed with costs throughout. 

C.R.K./G.N. Appeal allowed. 

A. I. R. (29) 1942 Madras 609 

Horwill J. 

In re Bellemkonda Kanakayya _ 

. Petitioner. 

Criminal Revn. Case No. 163 of 1942 (Criminal 

i94-> n to ■ K °' l 31 0{ 1942,1 Decided °" l6t July 
194 to revise judgment of Special 1st Class Made. 

trate, Guntur, D/- 8th December 1941. 

(a) Madras Prevention of Adulteration Act 
(3 Ol 1918), Ss. 15 and 5 _ Object") s 15 1 

°nde D r‘s “A h" S ' 5 ~ ° missl °° >« give notice 
under S. 15 does not make oflence cease. 

H an accused commits an offence under S. 5 bv 

aduItcrated k’bce for sale, it does not cease 

n«rt ^f ft a y o0ence because of an omission on the 
part of the Sanitary Inspector to comply with the 

IZTTa ° S- 15 r g,ViD « a DOt,ce ' 1D writing 

that ho had taken the ghee for the purpose of 

?;" a| y fi /®; Sect *onl5 has been enacted for ^heprotcc! 
lion of the vendor, so that he himself might if he so 
wished have the ghee analysed privately so that he 
might be satisfied that it was really adulterated in 
the manner and to the extent indicated by tho 
public analyst Section 15 is not in any way con- 
nccted with the prosecution or the trial so^as to 
make it an indispensable preliminary to either If 
an accused contends that he would have had 'his 

P . ar fl t P f lhe f? m P* e massed but for the failure to 
give him notice in writing under S. 15 the Court 3 
would have to cons.der the reasonableness of that 

P , h \ M . _ IP 610 Cl] 

(3 ol lSJif'lt M CVC ?'L° n °‘ Adulteration Act 
(J ol 1918), Ss. 14 and 5 — Sanitary Inspector 

demanding commodity under S. 14 — Parting 

with commodity does not amount to sale i 

Sanitary Inspector not acting under S 14 hm 

hand y,CndCring T° nCy a ndaccusedvo.umariW 
hancUng over goods-Transaction is sale-Faa 

but fnr° a n S a i Were rCqUircd not for consumption 
u t for analysis is immaterial _ Owner of shon 

« U .Cbee ior sale - Servant 

ing1uo: h sa r .e gU,,ty * 6 * Ilin « « h “ n ° r °* •««- 

The parting with a commodity when it is 
emanded by the Sanitary Inspector in the exercise 
of h's powers under S. 14 does not amount to a sale & 
within S.5. If the Sanitary Inspector does not eier- 
cise his powers under S. 14 but merely tenders the 
money and the shop owner or his servant volun¬ 
tarily bands over the goods, then thero would bo a 

ihatS / aCt thSt subsequently found 

t at the goods were requ.red not for consumption 

tmt for analysis, would make no difference to tho 

nature of the transaction that had been entered 

' DU ’■ [P610C2] 

A was the owner of a shop where he kept and 

ollcrcd ghee lor rale. B was working in tfiTsboo 

and his duty was to sell the ghee to customers The 

Sanitary Inspector entered the shop, exercised 

powers under S. 14 and demanded a sample , ro * 

K who was then selling articles in his master’s 

“" ,ple wa f f °und to be adulterated 
ghee and both the accused were prosecuted ■ 

Held that (1) in displaying the ghee in bis shop 
.1 was ofleung it for sale within S. 5 . [1‘ 610 C 2] 
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A. I. R. 


(2) Since the offering of ghee for sale was done 

by A , and Bhad no right to interfere with anything 
that his master had done or to remove from the 
shop any articles that his master had placed there 
for sale and did nothing to make the offer of ghee 
for sale more attractive B could not be said to have 
offered ghee for sale. [P 610 C 2] 

(3) Nor could B be said to be guilty of selling the 

ghee. [P 610 C 2] 

G. C. Venhatasubba Rao — for Petitioner. 

A. S. Sivdkaminathan for the Public Prosecutor 

— for the Crown. 

ORDER. —Accused 1 in this case was the owner 
of a shop where he kept and offered for 6ale certain 
ghee which was found on analysis to be adulterated 
to the extent of 35 per. cent. Accused 2 was working 
in that shop and his duty was to sell the ghee to 
b customers. The Sanitary Inspector entered the 6hop 
exercised hiB powers under S. 14, Madras Proven- 
tion of Adulteration Act, and demanded a sample 
from accused 2, who was then selling articles in his 
master’s absence. When this sample was found to 
bo adulterated ghee, both the accused were prose- 
cuted. The Sub-Magistrate of Guntur thought that 
both of them were guilty. In appeal, the Special 
First Class Magistrate came to the conclusion that 
because accused 1 was absent and no notice was 
given to him as required by S. 15 that it was in¬ 
tended to have the sample analysed, the trial and 
conviction of accused 1 was vitiated. He however 
considered that the conviction of accused 2 was 
right because ho thought that he must be deemed 
to have offered this adulterated ghee for sale. 
Acoused 2 has therefore preferred this revision poti- 
c tion against the affirmation by the appellato Judge 
of his conviction. 

Tho Special First Class Magistrate 6eems to have 
acquitted tho man who was guilty of an offence 
under tho Act and to have convicted the man who 
was innocent. Accused 1, in displaying this ghee in 
his shop, was offering it for sale; and S. 5 of tho Act 
makes punishable the offering of ghee for sale. If 
tho accused commits an offence under S. 5 by offer¬ 
ing adulterated gheo for sale, it does not cease to 
become an offence because of an omission on the 
part of the Sanitary Inspector to comply with tho 
requirements of S. 15 in giving a notice in writing 
that ho had taken tho gheo for the purpose of 
analysis. Section 15 seems to have been enacted for 
the protection of tho vendor, so that he himself 
might, if ho so wished, have tho gheo analysed 
privately eo that ho might bo satisfied that it was 
d really adulterated in the manner and to tho extent 
indicated by tho public analyst. Accusod persons not 
infrequently tako advantage of tho notice given to 
them under 8. 16, and get tho ghee analysed priva¬ 
tely for tho purpose of defending themselves against 
any charge that the authorities might prefor against 
them. If notice is not given, an accused person may 
have caueo for complaint that ho was not given a 
proper opportunity of defending himself. That argu¬ 
ment would of course bo available as much to an 
employee as to tho owner. Section 15 does not 
suggest that it is in any way connected with the 
prosecution or tho trial 60 as to make it an in- 
dispensable preliminary to either. If an accused 
contends that he would have had his part of tho 
6aniplo analysed but for the failure to give him 
notice in writing, tho Court would have to consider 
the reasonableness of that plea. 

The learned Public Prosecutor concedes that the 
petitioner was not offering ghee for sale. It is the 
[owner, who displays articles in the shop and there- 


by invites the public to purchase them, who offersi 
them for sale. The petitioner has no right to inter¬ 
fere with anything that his master had done, or to 
remove from the shop any articles that his master 
had placed there for sale. That does not of course! 
mean that he could escape liability for doing any 
illegal act. He could not, for example, sell adul¬ 
terated ghee, for that would be punishable under 
S. 6; but the offering for sale was presumably done 
by his master. As far as we know, the appellant 
did nothing to make the offer more attractive. The 
charge against the petitioner was of offering ghee 
for 6ale; but it was argued that he would be guilty 
of selling the ghee. A sale is a voluntary transac¬ 
tion, even when it is preceded by an agreement to 
sell. When a person exhibits articles in his shop 
he is making a general offer to sell them, and any 
person who come9 into the shop and offers the price 
accepts his offer; but the intending purchaser can- ) 
not use physical force or threats to compel the 
owner to part with the goods. If he docs, the tran¬ 
saction is not a sale. If the Sanitary Inspector had 
not exercised his powers under S. 14, but had merely 
tendered the money and the petitioner had volun¬ 
tarily handed over the goods, then there would have 1 
been a sale; and the fact that it was subsequently 1 
found that the goods were required not for consump¬ 
tion but for analysis, would make no difference to- 
tho nature of the transaction that bad been entered 
into. In this case, the petitioner would presumably 
not have parted with the goods voluntarily when he 
knew that they would be used for the purpose of 
bringing a case against him and his master. Tho 
petitioner was not therefore guilty of selling ghee., 
Lakshmana Rao J. in a similar case held that the 
parting with a commodity when it is demanded by 
tho Sanitary Inspector in the exercise of his powers 
under S. 14 of the Act did not amount to a sale. The 
petitioner not having committed either tho offence 
of selling ghee or of offering it for sale, ho is entitled' 
to be acquitted. The petition is therefore allowed 1 
and the conviction and sentence set aside. The fine, 
if paid, will be refunded. 

C.R.K./G.N. Petition allowed. 
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Wadsworth and Patanjali Sastri JJ. 

Vali Chetti Munuswami Chctti — 

Petitioner 

v. 

Vali Chetti VenJcatasioami Chetti and 
others — Respondents. 

Civil Rovn. Fetn. No. 2022 of 1939, Deoided on 
28th August 1941, to revise order of Court of Small 
Causes, Madras, D/- 13th February 1939. 

(a) Madras Agriculturists Relict Act (4 of 
1938), S. 19 —Proceeding under S. 19 is not pro¬ 
ceeding in execution of decree but one which 
gives new statutory remedy. 

A proceeding under S. 19 is not a proceeding in 
execution of tho decree, but ono which gives a now 
statutory remedy, whereby the decree as originally 
passed is modified in tho light of a defence not open 
to tho defendant at the time of the original trial 
and a fresh decree is substituted for that whic » >as 
been passed. Therefore, tho proceedings undor fc. 1J 
are not proceedings under tho decree ong^ J 
passed. ^ J 

(b) Madras Agriculturists Re, ief Act (4 of 
1938). S. 19 — Proceedings under b. 19 when 
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a can be regarded as separate and not mere con¬ 
tinuation of suit, stated. 

For the purpose of the procedure under S. 19 in 
respect of adding parties, setting aside ex parte 
orders and so on, it may be convenient and proper 
to regard the whole of the proceedings as a separate 
petition and not a mere continuation of the suit. 

[P612C 1] 

(c) Madras Agriculturists Relief Act (4 of 
1938), S. 19—Decree amended—Appeal lies but 
order refusing to amend is not appealable. 

When under S. 19 a decree is amended a regular 
appeal lies against that amended decree, but there 
is no appeal against an order refusing to amend a 
decree. [P 612 C 1] 

(d) Madras Agriculturists Relief Act (4 of 
b 1938), S. 19 — Proceedings under S. 19 after 

Court comes to conclusion that decree should 
be amended are proceedings in suit—Presidency 
Small Cause Court passing decree without 
contest — Court amending decree under S. 19 
after contest — Judgment-debtor can file new 
trial application under S. 38, Presidency Small 
Cause Courts Act. 


c 


d 


Though the initial stages of a proceeding under 
S. 19 that is until the Court comes to the conclusion 
that tho petitioner is entitled to reopen the suit 
may properly be regarded as proceedings outside the 
suit and not in any way ancillary to the decree, but 
when it baa been decided to reopen the suit and to 
give effect to tbo defences under S. 19 so as to pass 
an amended decree, these later stages of the pro- 
ceedings may properly be regarded as proceedings 
in the suit, resulting in a decree in the suit. Conse¬ 
quently, where a decree passed without contest by a 
Presidency Small Cause Court is amended by that 
Court on tho application by the judgment-debtor 
under S. 19, Madras Act 4 of 1938 after contest, 
the judgment-debtor if he is dissatisfied with tho 
amended decree on the ground that full effect has 
not been given to the defence which he urged under 
S. 19 can properly filo a new trial application under 
S. 38, Presidency Small Cause Courts Act: C. R. P. 
No. 2307 of 1939, Approved; (’41) 28 A. I. R. 1941 
Mad. 362, Dialing. [p 612 C 1] 

(e) Presidency Small Cause Courts Act(1882), 

“ Independent proceeding not a suit_ 

Order passed with contest—Whether order can 
be questioned under S. 38 (Quare). 

Whether an order in on independent proceeding 
w ic » is not a suit, though it has been contested 
and ends in a decretal order can be called into 
question under Section 38. [p gp2 C 2] 

S. A. Seshadri Ayyangar — for Petitioner. 

D. Ramaswami Ayyangar and T.P. Kannabiran 


. — for Respondents. 

the T i l>e P etit ‘ oner here was 

the judgment.debtor under a decree of the Presi- 

?93t^U , ? C .°V- Th ° ‘ ,CCree w " 3 P 3 «ed in 

934 without contest. After Act 4 of 1938 came into 

force a petition was filed under S. 19 of that Act to 
scale down tho decrco and tho decree was scaled 
down, but not to the extent which tho judgment- 
debtor thought proper. Tho judgment-debtor, there- 
fore, filed a new trial application under *S 38 
Presidency Small Cause Courts Act. This applica¬ 
te" was rejected on the ground that the suit out of 
which tho amended decree arose was an uncontested 
exit. The present revision potition is preferred 
against this order and it is contended that although 
tho original suit was uncontested, when once the 


application under Act 4 of 1938 was allowed, the 
suit was reopened and it became a contested suit * 
and against the amended decree a new trial appli¬ 
cation would lie. Section 38, Presidency Small 
Cause Courts Act, provides that : 

“Where a suit has been contested, the Small 
Cause Court may, on the application of either party 
made within eight days from the dato of the decree 
or order in tho suit .... order a new trial to be 
held, or alter, set aside or reverse the decree or 
order 

The explanation says : 

"Every suit shall bo deemed to bo contested in 
which the decree is made otherwise than by consent 
of or in default of appearance by the defendant." 

Now it is not denied that the original decree in 
the small cause suit was passed without contest. 
Nor is it denied that the application under S. 19 of 
Act 4 of 1938 was contested and resulted in an t 
amended decree and that the amendment did not go 1 
so far as the judgment debtor alleged to be proper 
Pandrang Row J. in C. R. P. No. 2307 of 1939 
held in a similar case that the effect of a proceed¬ 
ing under S.19 of the Act was to reopen the suit for 
the purpose of applying tbo provisions of tho Act to 
the decree passed in tho suit and that the applica¬ 
tion must be deemed to bo an application in the 
suit and after the suit was reopened, as was the 
case in this application, the suit must be deemed to 
be a contested one. If this position is correct, the 
civil revision petition must succeed. 

It has, however, been contended by Mr. Rama- 
awami Ayyangar for the respondents that this posi¬ 
tion requires reconsideration and a reference has 
been made to the decision of one of us in 1940- 
2 M. L. J. 9401 where it was observed that an 
application under S. 19 of Act 4 is not ancillary 3 
to the decree, but destructive of the decree and is 
not to be deemed an application in the suil, but 
aD entirely separate proceeding. The question under 
consideration in that case had nothing to do 
with tho Presidency Small Cause Courts Act. The 
question was as to tho applicability of S. 141, Civil 
1. C., to proceedings under S. 19. It is no doubt 
now established that a proceeding under S. 19 
of the Act is not a proceeding in execution of the 
decree, but ODe which gives a now statutory remedy 
whereby the decree as originally passed is modified 

11 * gbt °‘ a defence not open to the defendant 

at the time of the original trial and a fresh decree 
is substituted for that which has been passed. It 
follows that the proceedings under S. 19 are not 
proceedings under the decree originally passed aud 
at any rate until tho Court comes to the conclusion h 
that the petitioner is entitled to reopen the suit, 
the proceedings cannot properly ho said to be pro¬ 
ceedings in tho suit. But when that first stage has 
been passed and tho petitioner has established that 
ho is an agriculturist entitled to have the decrco 
already passed modified with reference to Act 4 can 
it be said that tho proceedings thereafter aro not 
proceedings in the suit ? 

It is possihlo to look at tho matter in both ways 
and for cerlain purposes, the whole of tho proceed. 

»ngs under S. 19 may ho regarded as separate pro¬ 
ceedings not within tho suit, or it is possible to 
regard tbo proceedings un.ler S. 19 as falling natu 
rally into two stages, the first being that st.ge 
which precedes the establishment of the right to 
reopen the decree, the second stage being that which 
follows tho reopening of the suit an d decides to 

1. (’41) 28 A.I.R. 1941 Mad. 362 : 1940-2 M. L. J. 

940, Satynnarayunu v. I’eddi Naidu. 
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what extent this new defence introduced into the 
a suit by the provisions of Act 4 is entitled to succeed. 
For the purpose of the procedure under S. 19 in 
respect of adding parties, setting aside ex parte orders 
and so on, it maybe convenient and proper to regard 
the whole of the proceedings as a separate petition 
and not a mere continuation of the suit. But when 
we are considering what is the remedy resulting 
from an amended decree, other considerations may 
arise. We have repeatedly held that when under S. 19 
of the Act a decree is amended a regular appeal lies 
against that amended decree, while there is no 
appeal against an order refusing to amend a decree. 
That line of decisions gives some support for the 
distinction between the proceedings anterior to the 
Court’s finding that the petitioner is entitled to have 
the decree amended and the further proceedings to 
decide how effect is to be given to the new defence. 
b If the petitioner is found not to be entitled to the 
benefits of the Act then the proceedings end with 
an order on the petiiion which does not in any way 
affect the decree already passed. The suit is not 
reopened and there is no particular reason for re¬ 
garding those proceedings as proceedings in the suit. 
But if the Court decides that the petitioner is en¬ 
titled to the benefits of the Act and that the decreo 
already passed has to be reopened in the light of 
the new defence, it does seem reasonable to regard 
the Court at this later 6tage, when deciding to what 
extent the defence under the Act must result in the 
modification of the decree, as having reopened the 
suit and as acting in continuation of the suit, just 
as if a fresh issue had been permitted to be raised 
and decided. On this view, effect would be given to 
the remedy whioh under the Presidency Small 
Causo Courts Act is provided for a judgment-debtor 
c against whom a decree has been passed after con- 
tost, which decree requires him to pay more than 
according to his contentions is payable. To bold 
otherwise would be to regard these proceedings 
which result in an amended decree as proceedings 
against whioh the petitioner has no remedy except 
in the rare cases where the decree can he called in 
question under S. 115, Civil P. C. Wo are therefore 
of opinion that though the initial stages of a pro¬ 
ceeding under S. 19 may properly ho regarded as 
proceeding outside the suit and not in any way 
ancillary to the decreo, when it has been decided to 
reopen the suit and to give effect to the defences 
under Act 4 of 1938 60 as to pass an amended 
decree, these later stages of tho proceedings may 
properly be regarded as proceedings in the suit, re¬ 
sulting in a decree in tho suit and the defendant 
d who is dissatisfied with such an amended decree on 
tho ground that full effect has not been given to 
the defence which he urged, can properly filo a new 
trial application under S. 38, Presidency Small 
Causo Courts Act. 

In this view, it is unnecessary to go into tho fur¬ 
ther question which has been elaborately argued, 

1. o., whether S. 38, Presidency Small Cause Courts 
Act confers ft right to ask for a new trial when an 
order has been passed in a contested proceedings 
which proceedings cannot properly bo described as 
a suit though analogous to a suit. We have bad 
quoted before us cases in whioh it 1ms been hold 
that proceedings under Chap. 7, Presidency Small 
Cause Courts Act cannot be tho foundation of a now 
trial application, and there arc other cases dealing 
with applications to set aside an ex parto order in 
a garnishee proceeding (21 M. L. .1. 525-) and pro- 

2. ('ll) 21 M.L.J.525: 8 I.C.856: (1911)1 M.W.N. 

*52, Murugappa Chetty v. ltunganayakalu Chetty. 


ceedings under 0. 21, R. 50 (2), Civil P. C., (32 
Bom. L. R. 1009 5 ) with reference to which it has 6 
been held that S. 38 has no application. But it is 
by no means clear that S. 38 would not apply to 
certain types of proceedings and the argument based 
on the language of S. 3G which make3 a decree and 
order of the Registrar in a suit or proceedings sub¬ 
ject to the same provisions in regard to a new trial 
as if made by a Judge, is one which has a good 
deal of force. As, however, it is unnecessary in the 
view which we have taken to decide this question, 
we leave the matter open and do not decide one way, 
or the other whether an order in an independent 
proceeding which is not a suit, though it ha3 been 
contested and ends in a decretal order can be called 
into question under S. 38. In the result, therefore, 
we allow the civil revision petition with costs and 
remand the new trial application to the Small Cause 
Court for fresh disposal in the light of this judg- / 
ment. 

C.R.K./G.N. Petition allowed . 

3. (30) 17 A.I.R. 1930 Bom. 412 : 128 I. C. 17 : 32 
Bom. L. R. 1009, Kanji v. Jivraj Dayal. 
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Mockett J. 

Vankineni Peda Venkata Subbayya — 

Petitioner 

v. 

Jillillamudi Venkayya and another — 

Respondents . - 

Civil Revn. Petn. No. 1797 of 1940, Decided on 
21st February 1941, to revise order of Court of 
(Principal) Sub-Judge, EUore, D/- 18th October 
1940. 

(a) Madras Debt Conciliation Act (11 of 
1936), Ss. 7 and 9—Application dismissed other¬ 
wise than under S. 7—Further application does 
not lie. 

Section 7 only contemplates tbe circumstances 
under which an application once dismissed can bo 
restored : (’40) 27 A. I. R. 1940 Mad. 31. Not 
approved, fP 613 C 2] 

There is no provision in the Act for tbe bearing 
of a further application, when an applicition has 
been dismissed for any reason other than those 
specified under S. 7 for example under S. 9. 

P CP 613 C 2] 

Part 2 of S. 7 and the absence of a similar provi¬ 
sion in S. 9 is conclusive that debtors cannot nmko 
more than ono effective application for the conci¬ 
liation of a particular dobt : (’ll) 28 A. I. It. 1941 
Mad. 350, Approved. [P 013 C 2) 

Tho intention of S. 25 also is that the judgment- 
debtor is not entitled to obtain a stay more than 
once : (’40) 27 A. I. R. 1940 Mad. 31, Approved. 

[P 613 C 2) 

(b) Madras Debt Conciliation Act (11 of 
1936), Ss. 4 and 25 — Application by creditor 
mu9t be in regard to his own debt. 

The applications contemplated by 'he Act by 
creditors are in respect of their own del ts and not 
tbe debts of third parties. When the application is 
made by a single creditor with reference to a single 
dobt there is nothing in 8. 25 to authorise the 
staying of proceedings regarding other debts duo by 
tho same debtor to other creditors notwithstanding 
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that those other debts may be taken into considera¬ 
tion by the Board: C. R. P. No. 2122 of 1939, Rel.on. 

[P 614 C 1] 

V . Viyanna — for Petitioner. 

V . Sxtryanarayana and M , Y. Nagaramayya — 

for Respondents. 

ORDER. — This petition raises a point under 
Madras Act 11 of 1936 (The Madras Debt Concilia¬ 
tion Act). The short facts are that the petitioner 
obtained a mortgage decree in March 1936 for 
a large sum. On 19th September 1938, it was 
scaled down under Madras Act 4 of 1938. 23rd 
October 1939 was the date fixed for sale. Respon¬ 
dent 2 then put in an application to the Debt Con¬ 
ciliation Board. That application was marked No. 62 
of 1939 and all the creditors were made parties to 
it. Respondent 1 in this petition was respondent 5. 
b Following on that application on 18th October 1939 
a stay of sale was ordered in respect of the present 
petitioner's sale. This order necessarily was made 
under S. 25 of Act 11 of 1936. On 24th June 1940 
the application was dismissed under S. 9 (b) of the 
Act. So it will be seen that the application before 
the Board was pending from October 1939 until 
June 1940. Section 9 (b) provides that an applica¬ 
tion may bo dismissed if in the opinion of the 
Board the applicant fails to pursue his application 
with due diligence. On 19th July 1940 the applica¬ 
tion to restore the original application was dismissed. 
The sale was posted to 30th September 1940. On 
4th September 1940 an application (No. 29 of 1940) 
was filed before tho Debt Conciliation Board by the 
present respondent 1, who, be it remembered, was 
respondent 5, in the application No. 62 of 1939. 
The particulars of his application, which have to be 
c furnished under S. 6 of the Act, were that the 
debtor owed him Rs. 2500 on a promissory note 
dated 21et Juno 1934 and Rs. 925 interest as per 
Act 4 of 1938, But in the beginning of his prayer 
he said, “I pray that the settlement may be made 
along with tho debt due to Vanikenni Venkata 
Subbayya, creditor." Now, that is the name of the 
present petitioner and it must be borne in mind 
that an application to the Board based on that 
decree debt had already been dismissed for default 
under S. 9 (b) by the Board. But nevertheless as 
this application was made, the Subordinate Judgo 
granted a Btay of the sale which was ordered in 
favour of this petitioner for 30th September 1940. 
Against that order this civil rovision petition has 
been filed. 

It is necessary, I think, that I should express my 
view with regard to tho general scheme of the Act 
so far as it is relevant to a decision of this petition. 
Section 4 provides for an application for settlement 
of debts (a) by tho debtor and (b) unless the debtor 
has already made an application, by anv of his 
creditors to a Board to which the debtor might 
have applied. Section 5 provides that the applica¬ 
tion should be in writing and signed and verified in 
tho manner prescribed by tho Codo of Civil Proce¬ 
dure. Section 6 sets out tho particulars which must 
bo given by a debtor and sub s. (2) sets out what a 
creditor has to do. Efe has to do this : hie applica¬ 
tion must contain tho following particulars : (a) the 
place whoro tho debtor resides and (b) tho amount 
and particulars of hia claim against such debtor. 
Section 7 provides that the application shall be 
rejected, if it does not comply with any of the 
requirements mentioned in Ss. 5 and 6 and that 
the rejection of an application under this section 
Hhall not preclude tho applicant from making a 
fresh application. There is therefore express provi¬ 


sion for the making of a fresh application by the 
applicant when an application has been dismissed 
for non-compliance with S 9 . 5 and 6. I do not find 
any provision in the Act for the hearing of a further 
application, when an application has been dismissed 
for any other reason for example, under S. 9. 
The next important section to be considered is the 
proviso to S. 9, which says that when such an 
applicant, i. e., the applicant whose application has 
been dismissed, is a creditor, the Board, instead 
of dismissing such application, may substitute the 
debtor or any other creditor who shall thereafter 
be deemed to be the applicant for the purposes of 
this Act. Section 25 provides that when an applica¬ 
tion has been made to a Board under S. 4 any suit 
or other proceeding then pending before a civil 
Court in respect of any debt for the settlement 
of which application has been made shall not be 
proceeded with until the Board has dismissed the 
application. Now, in my view, the applications con¬ 
templated by the Act by creditors are in respect of 
their own debts and not the debts of third parties. 
Apart from tho reasonable supposition that the Act 
need not be supposed to concern itself with making 
provision for altruistic or meddlesome persons to 
intervene in the affairs of others, I think the parti¬ 
culars to bo furnished under S. 6 show that the 
particulars of the claim in respect of which an 
application is made are confined to tho creditor- 
applicant's claim, because the words “particulars 
of his claim against such debtor" are used. I think 
therefore that this application must be taken to be 
an application only in respect of the debt said to be 
due by tho debtor to the applicant, namely, Rs. 2500 
and the amount for interest to which I have already 
referred. If that is so, S. 25 ha3 no application, 
because the application before the Board is not in 
respect of the debt due by the judgment-debtor to 
the present petitioner but in respect of a debt due by 
that judgment.debtor to tho present respondent 1. 
The authorities that have been cited to me are, 

I think, consistent with this view. 


e 


t 


0 


Stodart J. in a short judgment reported in (1939) 

2 M.L.J. 727 1 held that though there is nothing to 
prevent a debtor filing one application after another 
nod under S.25 he can obtain stay of a suit or other 
proceeding so long as an application is pending, the 
judgment-debtor is not entitled to obtain a stay 
more than once. I entirely agree that that must l>e 
the intention of the section, but I expressly guard 
myself against agreeing with the statement of the 
learned Judge that there is DOthing to prevent the 
debtor filing one application after another under the 
Debt Conciliation Act, because I have endeavoured h 
to point out that S. 7 only contemplates tho cir¬ 
cumstances under which an application once dis-, 
missed can be restored. Burn J. in (1940) 2 M.L.J.) 
923- found himself “practically in agreement" 
with Stodart J. In that case the learned Judgo 
decided that debtors could not make more than ono 
effective application for tho conciliation of a parti¬ 
cular debt and the learned Judge sets out. as 1 have 
endeavoured to do, that the second part of S. 7 and 
the absenco of a similar provision in S. 9 is con¬ 
clusive that fresh applications in the coso of effective 
applications cannot be made. The learned Judge 
also points out that if that wa3 the case, repeated 
applications under S. 25 could be inado so as to 
postpone the execution of a decree indefinitely. In 


1. ( f 40) 27 A.I.R. 1940 Mad 31 : (1939) 2 M. L. J. 
727, In re Ellappa Chettiar. 

2. ('41) 28 A.I.R. 1941 Mad. 350 : (1940) 2 M.L.J. 
923, Natesa Aiyar v. Singaravelu Pillai. 
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a my view exactly the same argument can be applied 
here, for it would be possible for friendly creditors 
to put in separate applications at the long intervals, 
which the machinery of this Act appears to make 
possible and there would be no reasonable prospect 
of a decree being ever executed at all. Wadsworth J. 
in an unreported decision (C.R.P. No. 2122 of 1939) 
said as follows: 

"Section 25, Debt Conciliation Act, provides for 
the stay of proceedings in respect of any debt for 
the settlement of which an application is made. 
When the application is made by a single creditor 
with reference to a single debt, there is nothing in 
S. 25 to authorise the staying of proceedings regard¬ 
ing other debts due by the same debtor to other 
creditors and I do not think that the mere fact that 
those other debts may be taken into consideration 
by the Board would warrant the Court in staying 
& proceedings without statutory authority. If there 
is a lacuna in S. 25, it must be supplied by the 
Legislature." 

I entirely agree with the learned Judge. In my 
opinion applications by a creditor are intended to be 
made with regard to his own debts and not with 
regard to the debts of third parties. For the reasons 
which I have given I consider the learned Subordi¬ 
nate Judge had no jurisdiction to grant a stay in 
this case. Disorder will bo set aside and in con¬ 
sequence the sale will proceed as soon as may bo. 
Owing to the use or misuo of the machinery of this 
Act a decree of 1936 is still not executed in 1941. 
The petition will be allowed with costs against 
respondent 1 here and below. 

C.R.K./G.N. Petition allowed. 

c * A. I. R. (29) 1942 Madras 614 

Mockett and Kunhi Raman JJ. 
Krishnaswamy Reddiar alias Rajah 
Cludambara Rcddiar — Petitioner 

v. 

Venugopala Reddiar by his agent Y. A. 
Laksluninarasnnha Ayyar and others 

— Respondents. 

Civil Revn. Petn. No. 1354 of 1940, Decided on 
31st October 1941, to revise order of Sub-Judge, 
Trichinopoly, D/- 14th August 1940. 

(a) Civil P. C. (1908), Ss. 16, 17 and 20-Plea 
that Court has jurisdiction — How and where 
cause of action arose not alleged — Plea held 

d technically defective. 

A plea in the plaint that the Court has jurisdic¬ 
tion to entertain the suit is technically defective 
where it does not allege how and where the cause of 
action arose in terms of Ss. 16, 17 and 20. 

(P 615 C 2) 

C. p, c. _ 

(’40) Chitaley, O. 7 It. 1. N. 8. 

('41) Mulla, 0. 7 It. 1, Noto “Facts showing that 
the Court has jurisdiction.” 

(b) Jurisdiction — Immovable property in 
foreign territory —British Court will not enter¬ 
tain suit affecting property — Nor will British 
Court recognize foreign judgment adjudicating 
title to immovable property within British juris¬ 
diction. 

It is a bn^ic principle of private international 
law that no British Court will entertain a suit affec¬ 
ting immovable property in a foreign country, nor 
will a foreign judgment adjudicating on tho title to 


immovable property within British jurisdiction re¬ 
ceive recognition in a British Court. [P 616 C 21 * 

q p q _ J 

('40) Chitaley, S. 16, N. 2 Pt. 4; Ss. 13 and 14, 
Note 9. 

( 41) Mulla, S. 16 Page 106 Pt. (i); S. 13 Page 95 
Note "A British Indian Court will not give 
effect to a foreign judgment pronounced by a 
Court without jurisdiction." 

(c) Government of India Act (1935), S. 292- 
Effect. 

The effect of S. 292 is that the existing law of 
India continues to operate and therefore the Civil 
Procedure Code continues in force subject to altera¬ 
tion, repeal or amendment. [P 617 C 1] 

(d) Government of India (Adaptation of Indian 

Laws) Order, 1937, Cl. 2 (2) — Meaning of, ex- f 
plained. * 

The meaning of cl. 2 (2) is that just as the Inter¬ 
pretation Act, 1889 affects the construction of Acts 
of Parliament, so equally can it bo called in aid in 
construing the meaning of tho Order. [P 617 C 1] 

(e) Government of India (Adaptation of Indian 
Laws) Order, 1937, Cl. 10 — Word "authority" 
in Cl. 10 includes Court. 

The word "authority" in cl. 10 is all comprehen¬ 
sive and includes a Court. [P 617 C 2] 

(f) Government of India Act (1935), S. 46 (2) 
—Act affects Its own territory and not foreign 
territory. 

By the Government of India Act the supremo 
Legislature has thought fit to make far-reaching 
changes over territories subservient to it. It is not 9 
a case of cession of territory to a foreign State. It is 
u re arrangement within the Empire. The supremo 
rule remains. The British Legislature had absoluto 
authority within its own territorial limits to dispose 
of tho rights of its subjects and all property within 
its limits—tho law of eminent domain, a phrase of 
publio international law. It is not a case of the 
British Legislature passing an Act purporting to 
affect foreign territory. The Act affects its own 
territory. (P 620 C 2] 

• (g) Civil P. C. (1908), Ss. 16, 17 and 20 — 
Civil Procedure Code is not confined to proce¬ 
dure — Jurisdiction does not come under pro- 
cessual law — Statute affecting procedure or 
substantive right — Whether retrospective — 
Right to institute suit or file appeal is substan¬ 
tive right— S. 46 (2), Government of India Act, h 
affects that right and Court's jurisdiction and 
hence is not retrospective and does not apply to 
actions pending on 1st April 1937 — Effect of 
various enactments held to preserve to Courts 
jurisdiction which they held before 1st April 
1937 in regard to actions then properly before 
them. 

Tho Civil Procedure Code is not confined to pro¬ 
cedure. No doubt, tho Court derives its jurisdiction 
to entertain a suit from the Civil Procedure Code, 
and so far as the procedure governing trial is con¬ 
cerned, it is also derived from the Code. But 
jurisdiction anti procedure are distinct. Jurisdiction 
does not come under processual matter. As a gene¬ 
ral rule statutes affecting processual law have a 
retrospective operation but statutes atfecting Mib- 
stantive rights cannot be held retrospective unless ft 
clear intention to that effect is manifested. Tho 
right of a party to institute a suit or to tile an 
appeal in u particular Court is ft substantive right 
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a and not merely a matter of procedure. The Govern, 
ment of India Act, 1935, by S. 46 (2) affects that 
right and the jurisdiction of the Court and in the 
absence of an express provision that pending actions 
will be affected by the Act of 1935 and in the ab¬ 
sence of any speoial provision relating to such 
aotions, the new Act of 1935 cannot affect prejudi¬ 
cially suits instituted prior to 1st April 1937 and 
which were pending on that date: (1905) A. C. 369, 
Rcl. on; A. A. 0. No. 613 of 1938, Approved] Case 
law discussed. (P 620 C 1, 2] 

The combined effect of the India and Burma 
Existing Laws, 1937, S. 1, sub ss. (1) and (2), Gov¬ 
ernment of India (Adaptation of Indian Laws) Order, 
1937, paras. 1, 9, 10 and 11 and the Interpretation 
Act (1889), 52 and 53 Vic., Chap. 63, S. 38 (b), (c), 
(d) and (e), is expressly to preserve to the Courts the 
. jurisdiction which they held before 1st April 1937 
' in regard to litigation then properly before them. 

[P 621 C 2] 

Consequently, where a 6uit in respect of immova¬ 
ble and moveable properties, part of which i3 situa¬ 
ted in British India and part in British Burma was 
properly instituted in British Indian Courts which 
had jurisdiction to entertain it and which wa3 
pending on 1st April 1937, S. 46, Government of 
India Act, cannot affect the right of the plaintiff to 
continue that suit and tho Court’s jurisdiction to 
deal with it cannot bo said to have been taken away 
by tho Government of India Act under S. 46 (2) 
thereof. [P 621 C 2] 

C. P. C. — 

(’40) Chitaley, Preamble N. 3 Pts. 1 to 3. 

(*41) Mulla, S. 1 Page 3 Ft. (w). 

0 (h) Civil P. C. (1908), S. 115-Suit in respect 

of immovable and moveable properties situate 
in Burma and British India properly filed in 
British Indian Court in 1932 — Suit becoming 
ready for trial only in 1940 — After passing of 
Government of India Act (1935), defendant 
raising plea that Court ceased to have jurisdic¬ 
tion over Burma properties by reason of S. 46 
(2) of that Act—Plea upheld—High Court held 
could entertain revision as it raised important 
question of jurisdiction though point could be 
taken on appeal. 

Tho suit in respect of properties immovable and 
moveable partly situated in British India and partly 
in Burma was properly filed in the British Indian 
Court in 1932. The suit had a chequered career and 
became ready for trial only in 1940. In tho interval 
p tho Government of India Act of 1935 was passed, 
and according to S. 46 (2) of that Act, it was de¬ 
clared that Burma shall cease to be part of India. 
This provision came into force from 1st April 1937. 
Therefore, on tho coming into force of 3. 46 (2), 
Government of India Act 1935, tho defendant rais¬ 
ed an additional plea that tho Court had ceased to 
havo jurisdiction to proceed with the trial of the 
suit so far as it related to tho properties situated in 
British Burma. Tho plea was upheld and the plain¬ 
tiff went up in revision against the order upholding 
tho plea : 

Held that the revision petition unquestionably 
raised an important question of jurisdiction and 
could bo entertained by the High Court under Sec¬ 
tion 115, Civil P. C. Though the point of jurisdic¬ 
tion could be taken on appeal, it would be a very 
grave hardship on the petitioner to do so. Immense 
expenso might bo incurred for obtaining tho neces¬ 
sary evidence from Burma, which might possibly bo 
thrown away were the final decision as to jurisdie- 
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tion to be against the plaintiff in the appeal. As the 6 
decision of the High Court in revision would be 
final so far a9 the question of jurisdiction was con¬ 
cerned, it was convenient and proper to decide it in 
revision. [P 616 C 1, 2] 

q p _ 

(•40) Chitaley, S. 115, N. 8 Pts. 13 and 14, N. 9 
Pt. 2; N. 11 Pt. 1. 

(’41) Mulla, 8. 115 Page 413, Note “Alternative 
remedy by way of suit or otherwise**; Page 418 
Pt. (h). 

T. JJ. Venkatarama Sastri and K . S. Sankara 
Ayyar — for Petitioner. 

Sir A. Krishnaswami Ayyar (Advocate-General) 
and K. G . Srinivasa Ayyar —for Respondents. 

MOCKETT J.—It is unnecessary to set out the 
complicated facts which are the basis of the suit, 
the subject of this civil revision petition. The fol- J 
lowing statement of the essential facts is sufficient. 
The plaintiff filed O. S. No. 55 of 1932 in the Court 
of the Subordinate Judge of Trichinopoly against 
the defendants, who both reside in Rangoon. The 
prayer in the plaint is as follows : 

“(a) For a decree directing the defendants to 
deliver tho properties in Sch. C, Parts 1, 2 and 3, 
together with profits from date of suit and declar¬ 
ing that the plaintiff is solely and absolutely en¬ 
titled to the assets described in Sch. C, Part 4. 

(b) In case the plaintiff is held not entitled to 
that relief, for a decree directing the division of the 
properties in Schs. A, B and C into one-fourth, 
three eighths, and three eighths shares allotting 
Schs. A and B to the plaintiff and charity and 
adding 60 much property from Sch. C as may be 
necessary to make them a just moiety of three- g 
fourths and one-fourth respectively of the entire 
estate. 

(c) For a decree that the plaintiff is entitled to the 
trusteeship of the charity and to the management 
of the properties attached thereto described in 
Sch. B, together with what may be added to them 
on the just ascertainment of one-fourth share for 
the charities.” 

It is common ground at the Bar that a large part 
of the properties concerned are immovable proper¬ 
ties in Burma, the others being within the juris¬ 
diction of the Court of the Sul>ordinate Judge of 
Trichinopoly. Paragraph 20 of the plaint states : 

“The cause of action arose at Srirangam, Tiru- 
vanaikoil, Manakkal, etc., villages in the Trichi¬ 
nopoly District, within the jurisdiction of this 
Court, in February 1932 when Raja Ranmnatha 
Reddi died and when plaintiff becamo awaro of tho h 
unfair allotment to Krishnaswami Reddi’s share 
out of Chidarabara Reddiar’s estate.” 

This plea is technically defective as it does not 
allego bow and where the cause of action arose in 
terms of Ss. 16, 17 and 20, Civil P. C. It is however 
obvious from a reading of the plaint that part of 
the cause of action arose in Trichinopoly and part 
in Burma. The defendants never suggested other¬ 
wise, and under S. 21, Civil P. C., they would not 
have been permitted to take this technical point of 
pleading as to jurisdiction at the trial bad events 
followed their normal course. The defendants did 
in fact take an objection relating to court-feo, as a 
result of which tho petitioner, in the words of his 
affidavit filed in I. A. No. 1280 of 1938, “paid a 
very heavy additional court fee of Its. 7910 rendered 
pay a bio in respect of properties situate in Burma, 
on 11th January 1938.** As an important question 
concerning jurisdiction is beforo us I am noticing 
the above, but actually it has not been contendod 
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a before us that, hnd it not been for the following 
circumstances, this suit was not properly brought 
in the Court of the Subordinate Judge of Trichino- 
p°\y. 

On 1st April 1937 the Government of India Act, 
1935, came into operation. Section 46, sub-s. (2) 
is as follows : “Burma shall cease to be part of 
India/ 1 On 16th November 1938, six years after 
the plaintiff had filed his suit in Trichinopoly, the 
defendants filed a petition praying for leave to file 
an additional written statement. The affidavit in 
support of that petition alleges (1) that the proper¬ 
ties are situate partly in British India within the 
local limits of this Court's jurisdiction and partly 
in British Burma which formed part of British 
India when this suit was instituted ; and (2) that 
out of the suit properties certain named items in 
the schedule are situate in Burma. Paragraph 4 is 
b as follows : 

“Under the Government of India Act, 1935, 
S. 46 (2), Burma including British Burma has 
ceased to be part of India including British India 
from 1st April 1937. This Court, being a British 
Indian Court, has, therefore, ceased to have juris¬ 
diction over the said properties in British Burma 
from the said date. I am advised that there has 
come into existence a total want and absence of 
jurisdiction in this Court, in respect of the said 
pronotes by reason of the said enactment and that 
a decree passed by this Court in respect of the pro¬ 
perties in Burma will be a nullity." 

Leave to file the additional written statement 
was granted. Paragraph 2 of that statement alleges: 

“There has como into existence from 1st April 
1937 a total want and absence of jurisdiction in this 
c Court in so far as the said properties are concerned 
by reason of the separation of Burma from India." 

An additional is3uo 33, directly raising the juris¬ 
diction of the Court was framed as follows : 

“Has this Court now jurisdiction in respect of 
the properties situate in Burma included in the 
plaint Sch. C in view of S. 46 (2), Government of 
India Act, 1935 ? M 

Tho suit was rightly posted for arguments on this 
issue, because, in tho words of tho learned Judgo in 
para. 2 of his judgment, “It was said that a deci¬ 
sion on this point will save a lot of oral evidence 
in tho case as the bulk of tho properties claimed 
in this suit aro situated in Burma and questions 
have been raised regarding tho ownership of those 
properties." 

Tho learned Judgo has decided that he had no 
d jurisdiction to try this suit regarding tho moveables 
and immovables situated in Burma. If that deci- 
eion is right, tho plaintiff must commence proceed- 
ings again in Burma regarding the property in 
Burma. Tho issues in that suit will bo, as far as 
I can judge from a perusal of them, identical with 
those raised affecting tho Indian property and re¬ 
maining within the learned Judge's jurisdiction. 
They involve a decision inter alia as to the fact 
and validity of certain adoptions, the validity of a 
will, partition deed and trust deed, and questions 
of construction of the documents. Against that 
decision this civil revision petition has beon filed. 

It unquestionably raises an important question of 
li Ur l^r 0t J,? n An< * Cun k° entertained by us uuder 

*}°' ? vil 0- Sir Alladi Krishna9wami Ayyar, 
on behalf of the respondents, did not suggest that 
it is not a proper case in which wo should decido 
the point in revision. I think it right to state that 
although it might bo possible to say that this suit 
should proceed and that tho point of jurisdiction 


should bo taken on appeal, it would be a very grave 
hardship on the petitioner to do so. Immense ex- t 
pense might be incurred for obtaining the necessary 
evidence from Burma, which might possibly be 
thrown away were the final decision as to jurisdic¬ 
tion to be against the plaintiff in the appeal. As it 
6eems to us that our decision in this civil revision 
petition will he final so far as the question of juris- 
diction is concerned, we have thought it convenient 
and proper to decide it now. The point that we have 
U) decide may be stated in this way. Has the juris- 
(liction of the Court of the Subordinate Judge of 
Inchinopoly, as from 1st April 1937, entirely ceased 
to exist in so far as a suit filed therein before that 
date affects immovable property in Burma? The res¬ 
pondents contend that the answer should be ‘‘Yes-” 
the petitioner contends that the jurisdiction of the 
Courts relatiog lo matters pending before 1st April 
1937, has been saved or at least has not been speci- / 
fically taken away and that the Subordinate Judge 
can continue to try the suit and can pass a deoree 
affecting the immovable property in Burma? It is af 
basic principle of private international law that no 
British Court will entertain a suit affecting immov- 
able property in a foreign country, nor will a foreign 
judgment adjudicating on the title to immovable 
property within British jurisdiction receive recogoi- 
tion in a British Court. This well known principle 
has been treated as axiomatic before us and it is 
unnecessary to quote authority for it. The decisions 
of tho highest Courts are unanimous. I am more 
than content to adopt the statement on the subject 
by Prof. Dicey in Edn.5 of his work on the Conflict 
°^Laws, at p. 203, which reads as follows : 

“Subject to the exceptions hereinafter mentioned, 
the Court has no jurisdiction to entertain an action q 
for(l) the determination of tho title to, or the right 
to the possession of, any immovable property situated 
out of England." 

Tho exceptions do not apply in this case. Tho 
respondents have, therefore, relied on this general 
principle. They contend that on and after 1st April 
1937, so far as the jurisdiction of his Court was con¬ 
cerned the Subordinate Judge had no more right to 
pass a decree relating to immovable property in 
Burma than ho had to order delivery to the plaintiff 
of a house in Bangkok. Tho petitioner's contention, 
however, is that this general principle, formidable 
ns it may seem, is not applicable to the special cir¬ 
cumstances before us. Mr. K. S. Sankara Iyer has 
argued that when a supremo Legislature thinks it 
proper to separato territories subservient to it into 
different entities for purposes of rule and adminis¬ 
tration, there is nothing startling in tho proposition h 
that when doing 60 it should have, for the purpose 
of tiding over the inevitable dislocation and incon¬ 
venience that may result, preserve in part the status 
quo preceding the day on which tho separation takes 
place so A9 to prevent that inconvenience and pos¬ 
sible injustice to the subjects affected wherever they 
may l>o, and ho argues that the Legislature would 
only if it were unavoidable interfere with actions at 
law in course of trial. Counsel pursues this argu¬ 
ment by pressing tho contention that an interpreta¬ 
tion upon tho various enactments should be given, 
if possible, so as to ensure so reasonable a result. 

The ultimate decision must rest on a consideration 
of tho Government of India Act and other legisla¬ 
tion, Buch consideration being according to tho ap¬ 
propriate canons of construction. The first provisions 
for consideration are Ss. 292 and 293, Government 
of India Act. They correspond withSs. 148 and 149, 
Government of Burma Act, except of course that in 
tho Burma Act tho word “Burma'* 13 substitute*! 


1 

-J 


194a 


Krishnaswamy V. Venogopala (Mockett J .) Madras 617 


for “British India.” Section 292, Government of 
India Act, is as follows : 

“Notwithstanding the repeal by this Act of the 

Existing law of Government of India Act, but 

India to continue in s . ubject , . lhe °‘ b fr provi- 
force, Bl0ns of lhl3 Act, all the law 

in force in British India im¬ 
mediately before the commencement of Part 3 of 
this Act shall continue in force in British India 
until altered or repealed or amended by a competent 
Legislature or other competent authority.” 

The effect of this section is that the existing law 
of India continues to operate. It is hardly necessary 
therefore to say that the Civil Procedure Code con¬ 
tinues in force subject to alteration, repeal or amend- 
inent. Section 293 is as follows : 

"His Majesty may by Order in Council to bo 

b Adaptation of exist- ,nR,Ie Rt time ftfler tbo 
ing Indian laws, etc. P aES,n K of * b <8 Act provide 

that, as from 6uch date as 
may be specified in the order, any law in force in 
British India or in any part of British India shall, 
until repealed or amended by a competent Legis¬ 
lature or other competent authority, have effect sub¬ 
ject to such adaptations and modifications as appear 
to His Majesty to be necessary or expedient for 
bringing the provisions of that law into uccord with 
the provisions of this Act and, in particular, into 
accord with the provisions thereof which reconstitute 
undor different names governments and authorities 
in India and prescribe the distribution of legislative 
and executive powers between the Federation and 
the Provinces : Provided that no such law ns afore- 
said shall bo made applicable to any Federated State 
by an Order in Council made under this section In 
e this section the expression “law” does not include 
an Act of Parliament but includes any ordinance 
order, byelaw, rule or regulation having in British 
India the force of law." 

Under this section the Government of India 
(Adaptation of Indian laws) Order, 1937, was made 
by His Majesty in Council. Clause 2 (1) states that 
the expression ‘Indian law' means a law as defined 

' n ..™! 293 I of tbe AcL Sub c,ause < 2 ) as follows : 

lhe Interpretation Act, 1889, applies for the 
interpretation of this order as it applies for tbe in¬ 
terpretation of an Act of Parliament.” 

mcan 'iR of this sub-clause is clear : Just as 
Acts of r P '?. at ' 0n Act RfIeots tbe construction of 
aid in < in r a . ,ftment ’ , 6 ° e ' JURl1 ^ can il be called in 

Cl.™o(9Tot t ^rS ^<i ‘„ b r e Bl «“ ni,,8 °' ,bis 0rjcr - 

d mo< lifv 0 Tn r . OV181 r S 0f tbis 0rder wb ‘ch adapt or 
wSh 8 °, 118 10 Rlter tb0 “nnner in 

- «- * aw ».*r 
cisable Rlmll ‘ \ . bi Powers are oxer- 

regulation duly mado or issued ‘or^nMhi r " °i 
done, before the commencement of this Order 8 - a^d 
any such notification, order commit™™, V. , 
ment by-law rule, rcgu.aBonT 

voked, varied or undone in tho Jiko manno/ to tho 
ike extent and in tho like circumstances^s if ! 
bad been made, issued or done after the commence 
ment of this Order by tho competent authority and 
underand in accordance with the provisions then 
applicable to such a case.” 

Clause (10) states : 

"Save as provided by this Order, all powers 
which under any law in force in British India or in 
any part of British India, were immediately before 
the commencement of Part 3 of the Government 
o India Act, 1935, vested in or exercisable by, any 


person or authority shall continue to be so vested 
or exercisable until other provision is made by 6ome 0 
Legislature or authority empowered to regulate the 
matter in question.” 

It has not been contended that the word "autbo-' 
nty” does not include a Court. I consider that it 
must include a Court. The word seems to me all- 
comprehensive. According to the Oxford Dictionary 
it includes "power”, "right to enforce obedience” ; 
delegated power" and “person having authority'* 
Clause (11) states : 

"Nothing in this Order shall aflcct the previous 
operation of, or nnything duly done or suflered 
under any Indian law, or any right, privilege, obli- 
gation or liability already acquired, accrued or in¬ 
curred, under any such law . . .” 

Tbe India and Burma (Existing Laws) Act, 1937, 
also requires consideration. It is an Act to explain 
and amend Ss. 292 and 293, Government of India / 
Act. Section 1, sub-ss. (1) and (2) read : 

"L (1) For tho purposes of Ss. 292 and 293, Gov- 

eminent of India Act, 1935, 
Continuance and which provide for the exist- 
adaptahon of cer - ing laws of British India to 
fain existing laws in continue in force therein 
India and Burma, after the date of the com- 

V and 1 mencement of Part 3 of the 
Edn\ VIII % c. V, 6aid Act, subject to the power 

of His Majesty in Council to 

make such adaptations and modifications in any such 

law ns appear to His Majesty to be necessary or ex¬ 
pedient for bringing the provisions of that law into 
accord with tho provisions of the said Act : 

(i) A law passed or made before the said date by 
a Legislature or other competent authority in 
British India, and not previously repealed, is, for 
the removal of doubts, hereby declared to be a law 9 
in force immediately before that date, notwith¬ 
standing that it, or parts of it, may not then be in 
operation, either at all or in particular areas ; 

(ii) any such law which immediately before the 
said date has extra-territorial effect as well as 
eiTcct in British India, 6ha)l, subject to any such 
adaptations and modifications as aforesaid, continue 
to have extra-territorial effect ; 

(iii) the power of His Majesty in Council to make 
in an existing Indian law such adaptations and 
modifications as aforesaid shall be deemed to in¬ 
clude power to declare any such law, or any part 
thereof, to be repealed, if it appears to His Majesty 
in Council that its continuance is unnecessary or 
inexpedient in view of the provisions of the said 
Act ; 

(iv) nothing in the said sections shall be constru- h 
••d as continuing any temporary Act in force beyond 
tho date fixed for its expiration. 

(2) Paragraphs (i) to (iv) of tho preceding subjec¬ 
tion shall apply also in rela- 

V and 1 lion to Ss. 148 and 149, 
Edw. VIII , c. 3. Government of Burma Act, 

1935, (being the sections of 
that Act corresponding to tho said sections 292 and 
293) with the following adaptations : 

(a) references to British India and to an Indian 
law shall be construed respectively as references to 
Burma and to a Burma law ; 

(b) for tho words 'in viow of the provisions of 
the said Act' thero shall be substituted the words 
'in view of the separation of India and Burma*." 

Section 1 (i), (ii) of the above Act is expressed in 
tho clearest terras. Tho Interpretation Act of 1889, 

S. 38, enacts, sub s. (2) : 

“Where this Act or any Act passed after the 
commencement of this Act repeals any other enact- 
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c ment, then unless the contrary intention appears, 
the repeal shall not : 

(a) revive anything not in force or existing at the 
time at which the repeal takes effect ; or 

(b) affect the previous operation of any enactment 
so repealed or anything duly done or suffered under 
any enactment so repealed ; or 

(c) affect any right, privilege, obligation, or liabi¬ 
lity acquired, accrued, or incurred under any enact¬ 
ment so repealed ; or 

(d) affect any penalty, forfeiture, or punishment 
incurred in respect of any offence committed against 
any enactment so repealed ; or 

(e) affect any investigation, legal proceeding, or 
remedy in respect of any such right, privilege, 
obligation, liability, penalty, forfeiture, or punish¬ 
ment as aforesaid ; 

b and any such investigation, legal proceeding or 
remedy may be instituted, continued or enforced, 
and any such penalty, forfeiture or punishment 
may be imposed, as if the repealing Act had not 
been passed.•’ 

It is argued for the petitioner that the intention 
of the Legislature to be derived from a combined 
reading of the above Acts and order indicate an 
intention generally to preserve the rights and liabi¬ 
lities of subjects engaged in litigation in British 
India before tho passing of the Government of India 
Act. That the general intention of the Legislature 
was to preserve the rights of parties and not to 
affect legal proceedings in being before 1st April 
1937 seems to me clear. Clause 10 of tho Order in 
Council continues tho powers exercised by any per¬ 
son or authority under any law in force in British 
r India or in any part of British India immediately 
before tho commencement of Part 3, Government 
of India Act, 1935 which appears to be the date 
selected as the dividing lino between the old and 
the new regime. I do not think that the provisions 
of Part 3 are relevant. Part 3 came into operation 
on 1st April 1937 by tho Government of India 
(Commencement, etc.) Order, 1936. Clause 11, 
Government of India (Adaptation of Indian Laws) 
Order, states that nothing in the Order shall affect 
the previous operation of, or anything duly done or 
suffered under, any Indian law, or any right, pri¬ 
vilege, obligation or liability already acquired, ac¬ 
crued or incurred under any such law, or any 
penalty, forfeiture, or punishment incurred in res¬ 
pect of any offence already committed against any 
such law. As to the interpretation of tho Act, the 
Interpretation Act of 1839 is obviously of great 
^ importance. The Government of India Act, 1935, 
repealed tho Government of India Act of 1915 
wholly and virtually the whole of the Acts of 101 1 > 
and 1919. Section '223, Government of India Act, 
specifically provides that tho jurisdiction in tho 
existing High Courts shall be tho samo as imme¬ 
diately before 1st April 1937. 

The learned Advocate-General argued as follows. 
Tho effeot of S. 38, eub-s. (2), Interpretation Act, 
1889, is that tho repeals under the Government of 
India Act, 1935 shall not affect any right, etc., ac¬ 
quired or accrued under any enactment so repealed 
and similarly it shall not affect any legal proceed¬ 
ing or remedy in respect of any such right, and this 
means that only any rights expressly given under 
the repealed Acts are preserved. The legal proceed¬ 
ing must he directly tracealdo to the Act repealed. 

It only affects legal proceedings and tho remedies 
given by the repealed Act, for example,suits against 
tho Secretary of State. If this argument is sound it 
would follow that a suit filed in British India 
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against the Secretary of State before let AprU 1937, 
involving immovable property in Burma could be ° 
continued in British India notwithstanding the 
apparent conflict of jurisdiction involved by the 
coming into force of S. 46 (2), Government of India 
Act, 1935. I am asked to hold that nothing under 
any Act repealed by the Government of India Aot, 
1935 has any relation to the suit, the subjeot of 
this civil revision petition. I am unable to accept 
this contention. In the Act under which the High 
Court had its existence and exeroised its jurisdic¬ 
tion, S. 101 was, among other sections, repealed. 

But the Code under which the High Courts referred 
to in S. 219, Government of India Act, 1935 are to 
function and under which the Courts subordinate 
to the High Courts function, is to continue in force 
in British India until altered, repealed or amended 
by a competent Legislature. It i9 hardly necessary 
to state that an appeal in the suit before me would / 
ordinarily lio to the High Court of Madras. There 
is no express reference to existing suits in which 
the jurisdiction of India and Burma may clash, 
there is no express provision for suoh a position. So 
we have, as argued by the respondent, tho implica¬ 
tions of private international law as a result of 
S. 46, Government of India Aot, on tho ono hand, 
and on the other a number of provisions, all in my 
opinion pointing in the same direction, the pre¬ 
servation of rights and positions generally existing 
before 1st April 1937. It is necessary toconsider the 
principles governing construction in tho special 
circumstances of this case. A number of authorities 
have been cited, and it is convenient first to refer 
to tho decision of tho Judicial Committee in 1905 
A. C. 369.1 The question there involved was whe¬ 
ther the right of appeal from the Supreme Court of g 
Queensland to His Majesty in Council had been 
taken away by the Australian Commonwealth Judi¬ 
ciary Act, 1903 and Lord Macnaghten at p. 372 
says this : 

“ As regards the general principles applicable to 
tho case there was no controversy. On the ono hand, 
it was not disputed that if the matter in question 
be a matter of procedure only, the potition is well 
founded. On the other hand, if it bo more than a 
matter of procedure, if it touches a right in exis¬ 
tence at tho passing of the Act, it was conceded 
that, in accordance with a long lino of authorities 
extending from tho timo of Lord Coke to the pre¬ 
sent day, the appellants would be entitled to suc¬ 
ceed. Tho Judiciary Act is not restrospectivo by 
express enactment or by necessary intendment. And 
therefore tho only question is, was the appeal to 
His Majesty in Council a right vested in tho appol- 
lants at the date of the passing of the Act, or was 
it a mere matter of procedure ? It seems to thoir 
Lordships that the question does not admitofdoubt. 

To deprive a suitor in a pending action of an appeal 
to a superior tribunal which belonged to him as of 
right is a very different thing from regular pro. 
cedure. In principle, their Lordships see no differ¬ 
ence between abolishing an appeal altogether and 
transferring the appeal to a new tribunal. In either 
case there is an interference with existing rights 
contrary to tho well known general principle that 
statutes are not to be held to act retrospectively 
unless a clear intention to that effect is manifested.*’ 

This is a clear pronouncement by tho Judicial 
Committee on how legislation affecting a party’s 
rights already accrued should bo approached. Equally 

1. (1905) 1905 A. C. 369 : 74 L. J. P. C. 77 : 92 
L. T. 733: 21 T. L. It. 513, Colonial Sugar Retim¬ 
ing Co. v. Irving. 
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. dear is Sulaiman J. in 1941-1 M. L. J, P. C. G5 2 3 * at 
page 97 : 

•‘Undoubtedly, an Act may in its operation be 
retrospective, and yet the extent of its retrospective 
character need not extend so far as to affect pend¬ 
ing suits. Courts have undoubtedly leaned very 
strongly against applying a new Act to a pending 
action, when the language of the statute does not 
compel them to do so. It is a well recognised rule 
that statutes should, as far as possible, be so inter¬ 
preted, as not to affect vested rights adversely, 
particularly when they are being litigated. When a 
statute deprives a person of his right to sue or affects 
the power or jurisdiction of a Court in enforcing the 
law as it stands, its retrospective character must 
bo clearly expressed. Ambiguities in it should not 
be removed by Courts, nor gaps filled up in order 
to widen its applicability. It is a well established 
b principle that such statutes must bo construed 
strictly, and not given a liberal interpretation.” 

There are no decisions on facts corresponding 
exactly with those before us; but there aro decisions 
of this High Court relating to the effect of transfer 
of territorial jurisdiction on decrees already passed. 
55 Mad. 801 5 is such a ca9e. The fact9 wore that 
the respondents obtained a final mortgage decree on 
20th January 1916 in the District Munsif's Court 
of Melur in respect of properties part of which was 
situated within its jurisdiction and part within the 
jurisdiction of the District Munsif's Courtof Madura. 
In February 1920 the jurisdiction of these Court3 
was rearranged, with the result that the suit pro- 
perties came within the jurisdiction of the District 
Munsif of Madura Taluk. An application for exe¬ 
cution was filed on 27th July 1927 in the latter 
c Court without applying for the transfer of thedecreo 
from the Melur Court which continued to exist. The 
question was whether the Madura Court could exe¬ 
cute the decree. The Full Bench held that it could 
not without the decree having been transmitted from 
the Melur Court and that the Melur Court retained 
jurisdiction to executo the decree even after the 
transferor territorial jurisdiction. R&mes&m J. who 
delivered the judgment of the Bench, says at p.814: 

“It seems to me that, unless the language of the 
notification is plain, directions as to the future re¬ 
garding pending business cannot be implied.' 1 

The Full Bench roforred with approval to the 
decision of Phillips and Venkatasubba Rao JJ. in 
47 M.L.J. 448.* In that case there was a suit on a 
mortgage properly brought in the Court of the Sub¬ 
ordinate Judge of Kuinbakonam, but at the time of 
d v 10 P a8f? ing of the decree the jurisdiction of this 
Court had been transferred to Mayavararn. Novor- 
theiess the Kuinbakonam Court passed the final 
decree and the objection was taken that the decree 
• Ul ? l ^ f .void. Phillips J. observed at p. 151 : 

I he jurisdiction of a Court consists in its powers 
to entertain suits, and when onco a suit has been 
properly entertained, it is difficult to understand 
bow that jurisdiction is removed unless it is speci- 
hcally so done by the order of a competent autho- 
nty. O nce the suit has be en entertained the remain- 

2. ( 41) 28 A. I. It. 1941 F. C. 10 : 192 I. C. 138 : 

(1911) 1 M.L.J. F.C. 65 : I.L.K. (1941) Kar. F. C. 

72 : 1940 F. C. It. 110, United Provinces v. Mt. 

Atiqua Begum. 

3. (’32) 19 A. I. It. 1932 Mad. 418 : 137 I. C. 305 : 

55 Mad. 801 : 62 M. L. J. 687 (SB), Rainier v. 

Muthukrishna Iyer. 

4 - ('25) 12 A.I.It. 1925 Mad. 117 : 87 I.C. 152 : 47 

M. L. J. 418, Cbockalinga Pillai v. Velayudba 

Mudaliar. 


iog proceedings taken therein are not taken by reason 
of any particular territorial jurisdiction, but in the 6 
exercise of the powers vested in the Court to try 
suits generally and consequently the only time at 
which the territorial jurisdiction comes into opera¬ 
tion is at the time of filing a suit. Once the Court 
has seisin of the case, it has jurisdiction to try it 
to its conclusion, unless there is any reason for 
holding that that jurisdiction has been remold.‘V* 

In 38 Mad. 101, & Benson and Sundara p 

discussion of general principles is of assisffince^TheA. C 
facts are not relevant, but at p. 103 thP learned 
Judges observed : 3 ^ 

“It is at the same time a well es^Miihed prin- • 
ciple that unless the terms of a statut^xfytfssly- sa 
provide or necessarily require it, retroactive opera- j 
tion will not begiven to a statute so as t8-aff(jct, after 
or destroy any vested right: see S.6 , cmc), general \ 
Clauses Act and S. 8, cl. (c) of Madras Act l & 1^9|. 

For, to do so, would result in great injusticean$it 
will be presumed that the Legislature did nojjntiad ^ 
to deprive any person of a right previously vesfld 
in him. The general rule that statutes relating to 
processual law have a retrospective operation is as 
much subject to this important qualification as 
statutes dealing with substantive rights.'* 

And at p. 106 the rule as stated by Jessel M. R. 
in (1875) 1 Ch. D. 18° is relied on. This statement 
of the Master of the Rolls is : 

“I so decide because it is a general rule that when 
the Legislature alters the rights of parties by taking 
away or conferring any right of action, its enact¬ 
ments, unless in express terms they apply to pond¬ 
ing actions, do not affect them." 

In (1938) 2 M. L. J. 44, 7 * Varadachariar J. on a 
reference under Cl. 36, Letters Patent, there being a 
difference of opinion between Pundrang Row and ® 
Venkataramana Rao JJ., bad to consider whether 

S. 69, cl. (2), Partnership Act, was applicable to a 
suit filed after the passing of the Act to a promis¬ 
sory note executed before the passing of the Act. 
Pandraog Row J.took the view that S.74 expressly 
saved the suit, Venkataramana Rao J. taking a 
different view. Varadachariar J. agreed with Pand- 
rang Row J. Section 74, Partnership Act, enacts : 

“Nothing in this Actor any repeal effected thereby 
shall affect or be deemed to affect — (a) any right, 
title, interest, obligation or liability already acquired, 
accrued or incurred before the commencement of 
this Act, or (b) any legal proceeding or remedy in 
respect of any such right, title, interest, obligation 
or liability, or anything done or suffered before the 
commencement of this Act/* 


The learned Judgo came to this decision aftor h 
considering whether S. 74 expressly saved the suit 
from the operation of S. 69 and if S. 74 had no such 
operation, whether on general principles the Court 
ought to hold that S. G9 does not operate to enforce 
the cause of action which had accrued prior to the 
date of the coming into force of the Act. It will be 
observed that this case does not deal with an action 
but with a cause of action. The learned Judge 
decided the case on the ground that S. 74 was 
directly applicable. But bo discusses at pp. 72 to 75 
the implications of the words “processual law" and 


5. ('16) 3 A. I. U. 1916 Mad. 607 : 18 I. C. 64 : 24 
M.L.J. 51 : 38 Mad. 101 , ltamakrishna Chotti v. 
Subbnrava Iyer. 

6 . (1875)1 Ch. 1). 48 : 45 L. J. Ch. 12 : 33 L. T. 
774 : 24 W.R. 184, In re .Toseph Suebo A: Co. Ltd. 

7. C38) 25 A. I. It. 1938 Mad. 688 : 179 I. C. 1C : 
(1938) 2 M. L. J. 44, Girdharil.il Son S: Co. v. 
Kappini Gowder. 


620 Madras 


Krishnaswamy v. Venugopala (Mockett J .) A. I. R. 


quotes with approval the warning of Holloway J. in 
6 M.H.C.R. 122 8 at p. 126 as to the danger of con¬ 
founding processual provisions with those which 
under that fictitious appearance are really provisions 
of material or substantive law. The High Court of 
Patna in 15 Pat. 704 9 10 has taken a different view to 
this High Court on the eflect of the transfer of 
jurisdiction from one Court to another. Mobamed 
Noor and Saunders JJ. held that where a prelimi¬ 
nary decree for possession of land and mesne profits 
had been passed by a Court, which later ceased to 
have territorial jurisdiction over the area, after the 
notification of the Government transferring the area 
to the territorial jurisdiction of a newly established 
Court, applications for ascertainment of mesne pro¬ 
fits should be made to the latter Court as the former 
Court entirely ceased to have any jurisdiction over 
the area concerned. The Madras decisions are of 
b course binding upon me, but were it otherwise, I 
would, with respect, prefer the Madras view. My 
attention has been drawn to a judgment (not yet 
reported) of Pandrang Row and King .1.1. in A.A.O. 
No. 613 of 1938. A decree was passed by a Court in 
British Burma. On 15th March 1937 the Court 
ordered the transmission of the decree to the Dis¬ 
trict Court of Raninad in this presidency. It was 
received on 25th March 1937. The application for 
execution was made in the Court of the Subordinate 
Judge of Sivagana on 14th June 1937 and a further 
application to execute was made on 6th January 
111.38. It was objected that after 1st April 1937 the 
Madras Courts had no jurisdiction to execute tho 
decree passed by a Court in Burma although that 
decree had been transmitted by the Burma Court 
before 1st April 1937. The learned Judges held that 
the contention that jurisdiction was lost appeared to 
them “not to take notice of para. 10 of the Govern- 
ment of India Act (Adaptation of Indian Laws) Order, 
1037, dated 18th March 1037." After setting out 
the paragraph they observe, "this provision appears 
clearly to contemplate that powers which wero 
exercisablo by any authority such as a Court before 
the Act came into force should continue to be exer¬ 
cised or to be exercisable even thereafter unless 
some other provision was made by a competent 
authority regarding tho subject-matter of the juris¬ 
diction.’* The learned Judges point out that no 
other provision had been made and they observe, 
“It 6ecms to us that both the words and tho policy 
of para. 10 of the Adaptation Order referred to above 
contemplated that the Court to which decreeg wero 
transmitted for execution before 1st April 1937 
should continue to execute those decrees even after 
d 1st April 1937 on applications presented to it for 
execution subsequent to 1st April 1937." 

With that decision I am in respectful agreement. 
The learned Advocate-General has urged that if tho 
view maintained by the petitioner is uphold, a 
strange position arises under S. 10, Civil P. C., tho 
explanation to which states that tho pendency of a 
suit in a foreign Court does not preclude tho Court 
in British India (British Burma) from trying a suit 
founded on tho same cause of action, and lie has 
referred us to the Full Bench judgment of tho High 
Court of Rangoon in A. I. U. 1938 Rang 130.1° The 

8 . (72) 6 M.H.C.R. 122,0. Lee Morris v. Samba, 
murti Uayar. 

9. (’36) 23 A.I R. 1036 Bat. 510 : 165 I. C. 26 : 15 
Pat. 704 : 18 P.L.T. 159, Diucshwari Kuer v. Ram 
Narain Singh. 

10. (’38) 25 A.I.R. 1938 Rang. 130 : 175 I.C. 275 : 
1938 R.L.U. 176 (F. B.), Arunachalam v. Yalliay- 
appa. 


question before the Full Bench was whether a Court * 
in Burma had power to stay a suit filed after 1st 
April 1937, when the matters in issue were before a 
Court in British India in a suit filed before that 
date. The Full Bench held that S. 2 (5) and S. 10, 
Civil P. C., as amended related to a matter of pro¬ 
cedure and therefore on well established principles 
affected existing proceedings and that therefore the 
Court in Burma had not the power to grant a stay 
of the suit in India. No argument was addressed on 
the topic before us now, that is, whether the Indian 
Court continued to have jurisdiction at all. Tho facts 
in the Indian suit, a partition suit, are not set out. 
The decision related to the power of the Court in 
Burma to stay the suit aud rested entirely on whether 
this was a matter of procedure, which, it was held 
to be. It seems to me to leave wholly untouched 
the much wider question now before us. Roberts C. J. 
in his judgment discusses the English authorities / 
which distinguish tho position when matters of pro¬ 
cedure and rights of action are concerned and he 
cites with approval the statement of Jessel M.li. to 
which I have referred above. It is argued that there is 
nothing to prevent a suit being filed now with regard 
to this identical matter in Burma. The answer to 
that objection must, 1 think, be that the right to 
continue this action remains in the Madras Court, 
alternatively that may be a position for which 
provision has not been made in the Act. Whether 
execution of any decree can be done directly or 
whether it will be necessary to sue as on a foreign 
judgment is not for us now to decide, nor do I think 
it in any way affects our decision. In arriving at a 
decision in this case it is not possible to draw on 
decisions from similar facts. The matter bus not 
been discussed before on facts similar to those before g 
us. I am not aware that the Courts in England at 
any time had jurisdiction to deal with real property 
in Southern Ireland. A consideration of tho provi¬ 
sions and rules of tho Supremo Court in England 
are of no assistance. Apart from the common right 
of appeal to the House of Lords, the jurisdiction of 
tho Courts of England and Scotland is distinct. 
Order 11. R. 1 of the Rules of the Supreme Court 
makes provision for tho issue of writs beyond t ho ju r is- 
diction. There is no provision exactly corresponding 
to S. 17,Civil P. C. Order 11, K. 1. by implication, 
prohibits the issue of a writ out of tho jurisdiction 
unless in the case of land the whole subject-matter is 
situate within tho jurisdiction. Thoditliculty orappa- 
rent difficulty arises in this case from tho fact that a 
supreme Legislature has thought lit to make thesej 
far-reaching changes over territories subservient to 
it. It is not a case of cession of territory to a foreign lj 
State. It is ft re arrangement within the Empire. 

The supremo rule remains. The British Legislature 
had absolute authority within its own territorial 
limits to dispose of the rights of its subjects and! 
all property within its limits—the law of cminoxt] 
domain , a phrase of public international law. The 
British Legislature cannot legislate with regard to ( 
the rights of Britons in theCourtsof ,e. g., Thailand! 
and when it is argued that the foundations of 
private international law and indeed commonsense 
are shaken when it is suggested that a British ( ourt 
might just as well pass a decree affecting land in 
Thailand, I think the argument is founded on iij 
fallacy. This is not a case of tho British Legislature 
passing an Act purporting to affect foreign territory . 

Tho Act affects its own territory. I again must 
emphasize that the British Legislature can do just 
what it thinks fit with regard to tho jurisdiction of 
tho Courts subservient to it over territories sub¬ 
servient to it and there is nothing to me in the 
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a least startling, in the contention of the petitioner. 

I must confess to being more surprised at the 
result of the respondent’s argument that the peti¬ 
tioner who has been rightly prosecuting his suit in 
a Court for several years should bo held now to be 
in the wrong Court. The Government of India Act 
could have contained an express provision to the 
effect that suits previously within the jurisdiction 
of Burma and Indian Courts affecting immovable 
property in either country should continue within 
the jurisdiction of those Courts exactly as if tho 
Act hud not been passed. Such a provision would have 
been purely for the purposo of what I will describe 
as winding up the old order, such processcontinuing 
for the convenience of tho subject for a time after 
the introduction of the new order. One of the 
decisions I havo to make in this case is whether 
; that has in fact been done by the various provisions 
J of law to which reference has been made. Tho 
learned Advocate-General's chief argument is that 
this is a caso of processual law only and therefore 
tho canons of construction above cited are not 
relevant, and naturally much has been made of the 
fact that the Civil Procedure Code provides for tho 
bringing of a suit in one jurisdiction relating to 
land in another. I am unable to accept that argu¬ 
ment. The Civil Procedure Code is not confined to 
procedure. The Judicial Committee in 54 Bom. 
195ft at p. 502 describes the Code thus : 

“The provisionsof theCodeare regulations dealing 
with the jurisdiction and governing tho procedure 
of the Courts in British India.” 


Their Lordships held that the Codegavea British 
Indian Court jurisdiction to try suits relating to 
immovable property within the jurisdiction of 
c another British Indian Court, if part of the immov¬ 
able property, the subject of the suit, was within 
its own jurisdiction, but that it did not give juris¬ 
diction over land in Kolhapur State. It is therefore 
from the Code that the Court of tho Subordinate 
Judge of Trichinopoly derives its jurisdiction. So 
far as the procedure governing trial is concerned, it 
is also derived from the Code. But jurisdiction and 
procedure are distinct, and I hold that the former, 
i. o., jurisdiction does not come under the descrip’ 
tion of processual matter. It seems to mo that Lord 
Macnaughten’a statement of the law in (1905) A. C. 

18 entirely applicable to tho facts in this peti¬ 
tion. I see no reason to distinguish in principle 
)etween the action with which we aro concerned 
now and the appeal with which their Lordships of 
udicial Committee were concerned. The reports 
« nno C ar /\ UD ? ent9 °* llle distinguished counsel who 
PJV . °( oro tlj e Board show that no attempt was 
- rr n ! SUCh distinction. Mr. Asquith. 
“ 0 b, ! hC llll0Dcr - ar Gued that the alteration 
" 8 S6 °, l0n Y aS ° ne 01 P roc odure and did 
" v f to ., r, «^ and therefore took effect 

Tor the n n nC °ii . pend,n « “ctions"; and Mr. Cohen 
for the appellants contonded that there was no 

heotion in the Commonwealth Act which gave power 
to deprive any Court of tho jurisdiction which it 
was exorcismg at tho time the Act was passed. No 
doubt Burma is now in tho position of a foreign 
country for many purposes when considering its 
relations with India. But that position is only of 
recent creation and long after the institution of this 
suit. I here is no question that the petitioner had a 
ri^’ht to file this suit in '.ho Court of tho Subordi¬ 
nate Judge of Tricbinopoly in 1932, and I ii u i j t 


11. (’30) 17 A.I.R. l.l.to I’. C. 1 as : f-'G I. 0 417 
: 51 Bo m 493 ; 57 I. A. 191 (P.C.J, Nilkant Balwant 
v - > idya Narasirnuh. 


difficult to agree that a matter of procedure only 
is affected when a supreme Legislature is said to 6 
take from a litigant a right to have heard in a Court 
convenient to him a suit relating to another part of 
a territory under the snine Legislature. If that view 
is correct, then I think that the whole trend and 
meaning of the many detailed provisions to which 
reference was made, is that the object and intention 
was to retain to Courts the jurisdiction which they 
held before 1st April 1937 in regard to litigation 
then properly before them. It has been impossible 
for the learned counsel for the respondent to point 
to any provision iu the Act which expressly takes 
away that jurisdiction. The most that has been 
argued is that it is done by implication or “by neces¬ 
sary intendment", the implication and intendment 
to be derived from S. 46, Government of India Act 
1935. 

For the reasons I have given I hold (1) that the / 
combined effect of the India and Burma Existing Laws * 
Act, 1937, S. 1, sub-ss. (1) and (2), the Government 
of India (Adaptation of Indian Laws) Order, 1937, 
paras. 1, 9, 10 and 11, and the Interpretation Act 
1863, 52 and 53 Vic., Ch. 63, S. 38 (b), (c), (d) and 
(e), is expressly to preserve to the Court of theSubor-l 
dmate Judge of Trichinopoly jurisdiction to try the 
suit, the subject of this civil revision potition and (2)1 
that the petitioner had a right to file his suit in the 
above Court and that right to continue it has not 
been taken away expressly by the Government of 
India Act, 1935. Accordingly I consider that this 
civil revision petition should be allowed with co 3 ts 
here and below so far as the hearing on the preli¬ 
minary issue is concerned and the learned Subordi¬ 
nate Judge will therefore proceed with the hearing 
of this suit. As this judgment involves a substantial 
question of law as to the interpretation of the Gov- ^ 
eminent of India Act, 1935, a certificate will issue 
in accordance with the provisions of S. 205 of that 
Act. There will bo an interim stay of hearing until 
5th January 1942. If by then an appeal to the 
Federal Court has not been lodged, the proceedings 
will continue. Otherwise the stay will continue 
pending the decision of tho Federal Court. 

KUNHI RAMAN J. — An interesting question 
of constitutional law arises for decision in this civil 
revision petition. The suit out of which the petition 
arises was filed in the Court of the Subordinate 
Judge of Trichinopoly in 1932 and it was registered 
as O. S. No. 55 of 1932. Unfortunately, it has bad a 
chequered career. Had the trial proceeded in the 
normal course, the suit would have been disposed of 
prior to 1st April 1937, and tho plaintiff would not 
lmvo bad to face the contentions which were urged h 
in the Court below and which are now urged before 
this Court on behalf of the defendants. We are told 
that as tho result of a certain order in an interlo¬ 
cutory application which became tho subject-matter 
of a civil revision petition in this Court in 1935 and 
as tho result of a dispute as to the proper court-fee 
payable in tho lower Court, the suit became ready 
for trial only in 1940, eight years after it was in¬ 
stituted in the lower Court. In the intorval, the 
Government of India Act of 1935 was passed] and 
according to S. 46 (2) of that Act, it was declared 
that Burma shall cease to be part of India. This 
provision came into force from 1st April 1937, under 
the Government of India Act (Commencement etc ) 
Order, 1936. Tho subject-matter of tbesnit included 
not only properties situated in British India within 
the local limits of tho jurisdiction of tho lower 
Court, but also immovable and moveable projiertieg 
in British Burma. Therefore, on the coming into 
force of S. 46(2), Government of India Act, 1935, 
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the defendant raised an additional plea that the 
0 lower Court had ceased to'have jurisdiction to proceed 
with the trial of the suit so far as it related to the 
properties situated in British Burma. The lower 
Court has arrived at the conclusion that the defence 
raised on this point is well founded and has answer¬ 
ed the question a3 to whether it has jurisdiction to 
try the suit or not in the negative. The plaintiff has 
come to this Court challenging the correctness of 
this view. 

The main question for determination is whether 
the separation of British Burma from British India 
from 1st April 1937 by the Government of India 
Act, 1935, will aflect actions pending on that date. 
The petitioner's learned advocate argues that in view 
of the statutory provisions and judicial decisions 
relied on by him, in the abaenco of an express pro¬ 
vision that pending actions shall be affected by the 
l new enactment and in the absence of any special 
provision made for the procedure relating to such 
actions, the new Actcannot aflect prejudicially suits 
instituted prior to 1st April 1937 and which were 
pending on that date. This contention is based on 
the assumption which, it 6eems to me is fully war¬ 
ranted in view of the pronouncement of the Judicial 
Committee of the Privy Council on that question, 
that it is a question of substantive law that is con¬ 
cerned in the present case and not merely a question 
of procedure or adjective law. The right of a party 
to institute a suit or to file an appeal in a particular 
Court must, in view of the decision of the Privy 
Council reported in (1905) A. C. 309* be regarded as 
a substantive right and not merely a matter of pro¬ 
cedure or processual law. If the right involved is 
not of this nature but affects only a rulo of proce¬ 
dure, then there cannot be any doubt as to the re- 
c trospcctive effect of S. 46 (2), Government of India 
Act, 1935. But if on the other hand, the right 
affected concerns a rule of substantive law, as I feel 
no doubt it does in the present case, then different 
considerations must prevail and the newly enacted 
etatuto cannot prima facie ho presumed to be retros¬ 
pective in its effect. It must be stated that in the 
present case at the time when the suit was insti¬ 
tuted in the lower Court, thoro was no doubt what¬ 
soever that it had jurisdiction to entertain the suit 
and try it. It is by the coming into force of S. 46 
(2), Government of India Act, 1935, on 1st April 
1937, that it has become possible for the defendants 
to contend that the lower Court has no jurisdiction 
to go on with the trial of tho suit. 

It is argued by tho petitioner s learned advocate 
that tho suit in tho present case which was pro- 
^ perly instituted on tho date the plaint was filed in 
tho lower Court could bo continued as if theGovern- 
ment of India Acts, 1915 and 1919 which were in 
force on the dato of its inception still continued to 
be in force, especially iu view of S. 38, Interpreta¬ 
tion Act, 1889, and els. (10) and (11) of the Govern¬ 
ment of India (Adaptation of Indian Laws) Order, 
1937. This is because no other provision has been 
mado by tho "Legislature or authority empowered 
to regulate the matter in question" for the con¬ 
tinuance of an action like the suit in tho present 
caso which was properly instituted in tho Court 
below in accordance with tho law in force on tho 
dato of bucIi institution. The petitioner's learned 
advocato does not question tho rules of private 
international law which aro relied on by the learned 
Advocato General on behalf of the respondents. Ho 
argues that tho question in the present case turns 
entirely on tho interpretation of tho Government 
of India Act, 1935, and the other enactments and 
rules relied on by him which have all been dealt 


with in what I may with respect refer to as the 
exhaustive judgment just pronounced by my learned 
brother. Learned counsel argued that the jurisdic¬ 
tion that was admittedly vested in the lower Court 
on the date the suit was filed has not been taken 
away by legislation and that therefore it must be 
held that the lower Court has power to continue 
the trial and dispose of the suit pending there. 

The learned Advocate-General argues that the 
6Cope of S. 292, Government of India Act, 1935, is 
not so wide as contended on behalf of the petitioner 
but that the expression “competent authority” 
occurring in this section must be construed as refer¬ 
ring to an authority with reference to British India 
alone and not to any higher or different authority. 
He also argue3 that the Interpretation Act can only 
be applied in interpreting Acts of Parliament and 
not any other Acts or rules arising os the result of 
an Act of Parliament. According to him, S 3 . 292 
and 293, Government of India Act, do not affect 
the present case. The legal proceeding contemplated 
by these sections must, he argues, be directly trace¬ 
able to the Act repealed; in other words, it can 
only apply to legal remedies given directly by the 
Acts of Parliament. It can have no reference to a 
right or proceeding under an Act passed in pureu- 
ance of a Parliamentary Statute. There are no 
authorities directly in point. I am not satisfied that 
there is any warrant for construing tho provisions 
of these statutes in such a restricted manner. I am 
in complete agreement with tho view taken by my 
learned brother on the statutory provisions relating 
to the subject and the cases oitod at tho Bar and 
I do not therefore wi9h to discuss them again in 
my judgment. I agree to the order proposed by my 
learned brother. ^ 

C.R.K./G.N. Revision allowed . 

* A. I. R. (29) 1942 Madras 622 

FULL BENCH 

Leach C. J., Lakshmana Rao and 
Krishnaswami Ayyangar JJ. 

T. P. R. Palania Pillai and others — 

Appellants 

v. 

Amjath Ibrahim Rowther and another 

— Respondents . 

Second Appeal No. 753 of 1940, Decided on 6th /, 
July 1942, against decree of Dist. Court, Tinnevelly, 
in A.S.No. 169 of 1938. 

(a) Civil P. C. (1908), S. 100 — Some of co- 
sharers mortgaging certain items of joint pro¬ 
perty — Suit by other cosharers for partition — 
Finding that mortgage property cannot be allot¬ 
ted to share of mortgagors without causing 
hardship to other sharers is one of fact — 
cannot be interfered with in second apP ca 
fPer K\ng J., in Order of ReferenceI. 

Where some of tho cosharers mortgage 
items of joint property a finding in the jjfjj. 
suit by other co3harers that there aro praeta^ ^ 
culties in the way of allotting tho 
perty to the share of the mortgagors ftn hard- 
an allotment cannot bo mado without c* finding 
ship to tho other sharers is essentia J second 
of fact and cannot bo interfered wi ^3 c 2 ] 
appeal. 1 
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C. P. C. — 

(’40) Chitaley, Ss. 100 and 101, N. 62, Pt. 1. 

(’41) Mulla, Page 366, Note “No second appeal 
lies on the ground of an erroneous finding of 
fact.” 


• (b) Limitation Act (1908), Art. 144 — Pos¬ 
session to be adverse must be adequate in con¬ 
tinuity, publicity and extent to show that it is 
adverse to competitor—Property held by Maho- 
medan family—Some co-owners usufructuarily 
mortgaging specific items of property — Pos¬ 
session of mortgagee becomes adverse to other 
members of family from moment of his entry 
into possession and not from date of ouster to 
their knowledge — Suit by other members of 
family lor possession of their share at end of 
12 years of mortgagee’s possession is barred by 
b Art. 144 _ Mortgagee acquires interest of usu¬ 
fructuary mortgagee and not full title: 27M.L.J. 
600 = (’15) 2 A.I.R. 1915 Mnd. 447=25 I.C. 573 ; 

I.L.R. (1940) Mad. 245=(’40) 27 A.I.R. 1940 Mad. 
91 = 190 I.C. 42 ; 20 M.L.W. 122=('24) 11 A.I.R. 
1924 Mad. 741=78 I.C. 37 ; 42 M.L.W. 798= (’35) 
22 A.I.R. 1935 Mad. 1059 = 159 I.C. 1021 and 52 
M.L.J. 203 = (’27) 14 A.I.R. 1927 Mad. Ill = 99 
I.C. 158, OVERRULED. 


Possession to be adverse must bo adequate in con¬ 
tinuity, in publicity and in extent to show that it is 
possession adverse to the competitor. (P 625 C 1) 

Where a person who is in possession under a 
usufructuary mortgage granted by one of several 
cosharere remains in possession of the land and cul¬ 
tivates it for years, the requirements of continuity, 
c publicity and extent for adverse possession are fully 
complied with. Consequently, where some co owners 
usufructuarily mortgage specific items of property 
held by tbo members of a Mahomedan family and 
the mortgagee enters into possession of the mort- 
gaged items under his mortgage deed, a suit to re¬ 
cover the share therein by other members of the 
same family is barred by Art. 144 at the end of 
twelve years of such possession, as the possession of 
the mortgagee becomes adverse against the other 
members from the moment of the entry into posses¬ 
sion by tbo mortgagee and not from the date of 
ouster to their knowledge : (’34) 21 A.I.R. 1934 
I.C 23 and 23 Bom. 137 (F.B.), Rel. on ; (’20) 

ooi'^.nn? 20 Wad ’ 160 1 9 Mad - 175 : 12 M « d - 
292 ; ( 22) 9 A.I.R. 1922 Mad. 369 and (’34) 21 

A.I.R. 1934 Mad. 183, Approved ; 35 Cal. 961, 

, A VJ”°' ed : 27 M.L.J. 600=(’15)2 A.I.R. 

d IaI° M " ^ 47 = 26 1 C - 573 : I-L.R. (1940) Mad. 

245 — ( 40) 27 A.I.R. 1940 Mad. 91 = 190 I C 
« : 122 = ( 24, 11 A.I.R. 1924 Mad! 

a 4 t p” imr I 'S‘ , 37 ,!> 42 M L 798 = (’35) 22 
o?,Q 6 M M d ; 1059 = 158 I.C. 1021 and 52 
M.L.J. 203 — ( 27) 14 A.I.R. 1927 Mad. Ill = 99 
I.C. 168, OVERliU LED. (p 624 C 1 ; P 625 C 1] 

The interest which the mortgagee in such a case 
acquires by prescripts is tbo interest of a usu- 
fructuary mortgagee. Ho does not acquire a full 
title to the property. [p 62 - c 2 j 

Limitation Act — 

(’42) Chitaley, Arts. 142 and 144, N. 16 Pt 24 • 
N. 63, Pt. 2 ; N. 76, I’ts. 1-3 ; N. 95 , pt. G. 

(’38) Rustomji. Page 1359, Pt. 6 ; Page 1366 
Pt. 1 ; Page 1368, Pt. 5 ; Pago 1371, Pts. 1 3 • 
Pago 1448, Pt. 7. 

K. S. Sankara Ayyar — for App< Hants. 

S. Ranyachariar — for Respondents. 


ORDER OF REFERENCE 
KINO J. — The appellant here is defendant 8 * 
who bad taken a usufructuary mortgage of some 
property from defendants 1 and 3. Defendants 1 
and 3 were members of a Mahomedan family and 
as such cosharers in the mortgage property and not 
full owners of it. This question arose in a suit 
brought by the plain tiff, another cosharer for a 
partition. Tho plaintids claim that the mortgage is 
not valid or binding upon them. The mortgage was 
in 1920 and it is claimed on behalf of defendant 8 
that a suit filed in 1937 against him is barred 
under Art. 144, because he has been in adverse pos¬ 
session of the mortgage property for 17 years. 
When the appeal first came before me it was con¬ 
tended also on behalf of the appellant that the 
learned District Judge might well in granting a 
final decree have declared that the whole of °the 
mortgage property should be allotted to the shares ) 
of the mortgagors. If that contention had prevailed, 
the question whether the appellant had perfected a 
title to the property by adverse possession would 
not have arisen. I am however unable to agree on 
this point. The learned District Judge has recog. 
nised that, if possible, he ought to meet the equi- 
table claims of the appellant by allotting the 
mortgage property to defendants 1 and 3. but he has 
also stated that there are practical difficulties in 
the way of such a course and that such an allot¬ 
ment cannot be made without causing hardship to 
the other sharers. It seems to me that in second 
appeal I cannot possibly interfere with such a find¬ 
ing which is essentially one of fact. It therefore be- 
comes necessary to consider whether the appellant 
has a title by adverse possession to the suit pro¬ 
perty. That he has been in possession from 1920 is 
undisputed. His case is that his intention has been 9 
to enjoy the property as mortgagee not of cosharers 
but of actual owners and therefore bis possession 
with such an intention is adverse. The contention 
against him is that he has derived his title from 
two of the cosharers and that as such he cannot 
prove adverse possession unless be also proves exclu¬ 
sion of the other cosharers. In favour of the appel¬ 
lant s view of the law I have been referred to two 
decisions of Benches of this Court in 11 M.L.W. 

3.1/ an<1 -12 M.L.J. 364.2 In support of the oppo¬ 
site conclusion I have been referred to two other 
decisions of Benches of this Court in 27 M.L.J. 6003 
and 50 M.L.W. 721.* In those circumstances it 
seems necessary to me to refer the following point 
of law to a Full Bench : 

W here some co-owners usufructuarily mortgage 
specific items of property held by the members of a k 
Mahomedan family and tho mortgagee enters into 
possession of the mortgaged items under his mort¬ 
gage deed, is a suit to recover the sharo therein by 
other members of the same family barred by Art. 

144, Limitation Act, at tbo end of 12 years of such 
possession or does ad verso possession begin asagninst 
the other members only from the date of ouster to 
their knowledge?’’ 

1. (’20) 7 A.I.R. 1920 Mad. 160 : 54 I.C. 385 : 11 
M.L.W. 31, Abdul G.ifnr v. Ashamath Bibi. 

2. (’22) 9 A.I.R. 1922 Mad. 369 : 70 I.C. 317 : 42 
M.L.J. 364, Linga Munisami Reddi v. P. S. 
Govindaemni. 

3. (’15) 2 A.I.R. 1915 Mad. 417 : 25 I.C. 573 : 27 
M.L.J. 600, Mutbukrisbna Iyengar v. Sankara- 
naravana Iyer. 

4 . (’40) 27 A.I.It. 1940 Mad. 91 : ,90 I.C. 42 : 

I.L.R. (1940) Mnd. 245:50 M.L.W. 721 : (1940) 1 
M.L.J. 673, Rumacbandra Deo v. Kamoju Balaji. 
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a The question of the period from which in case the 
appellant is held not to have perfected his title he 
must account to the plaintiffs will of course be con- 
sidered if the Full Bench should decide the point 
referred .against the appellant. 

OPINION OF THE FULL BENCH 

LEACH C. J. — One A. A. Mohamed Madar 
Kowther and his brother A. A. Mohamed Meeran 
Rowther held their properties in common. Moha- 
ined Madar was married twice. His first wife pre¬ 
deceased him. By her he had a son and a daughter, 
who are defendants 1 and 2 respectively. His second 
wife is plaintiff 2 and by her he had a son, plain¬ 
tiff 1. Mohamed Madar died on 18th June 191G. 
The date of the death of his brother Mohamed 
Meeran is not known, but it is known that he died 
before his elder brother. Mohamed Meeran wassnr- 
^ vived by his wife (defendant 5) and two sons (de¬ 
fendants 3 and 1). The widow and the son of 
Mohamed Madar filed this suit for partition of the 
properties of the two brothers and for their shares 
in Mohamed Madar's properties. One of the ques¬ 
tions in the suit was whether a usufructuary mort¬ 
gage created by defendants 1 and 3 in favour of 
defendant 8 was binding on the plaintifT. This mort¬ 
gage was created on 28th August 1920 and the 
mortgagors purported to charge the whole of items 
10 to 13 and part of item 9 of Sell. 2 to the plaint. 
The amount which had been advanced on the secu¬ 
rity of these properties was Its. 7230. The plaintiffs* 
case was that they were cosharers and defendants 1 
and 3 had no right to charge their interests in these 
properties. The suit wa3 not filed until 9th October 
1937 and defendants pleaded that so far as his mort¬ 
gage .vas concerned tho suit was barred by the law 
- of limitation. The plaintiffs maintained that they 
had no knowledge of this mortgage and that limi¬ 
tation could not commence to run until they had 
acquired knowledge of it. It is common ground that 
they acquired knowledge within 12 years of tho 
suit. There is a conflict of authority in this Court 
on the question whether it is necessary in order to 
support a plea of adverse possession that knowledge 
of adverse possession must be proved. The appeal 
came in the first instance before King J. and in 
view of this conflict he has referred to a Full Bench 
tho following question : 

•‘Where some co-owners usufructuarily mortgage 
specific items of property held by the members of a 
Mahomcdan family and the mortgagee enters into 
possession of the mortgaged items under his mort¬ 
gage deed, is a suit to recover the share therein by 
d other members of the same family barred by Articlo 
144, Limitation Act at the end of 12 years of such 
f>os$esBion or does adverse possession bigin as 
against tho other members only from the date of 
ouster to their knowledge.’" 

Tho weight of authority in this Court is in favour 
of an affirmative answer being given to the first 
part of tho question. There are decisions of the 
Calcutta and Bombay High Courts to tho same 
off»?ct, and support for tho majority view i« also 
to bo obtained from the decision of tho Privy 
Council in 01 Cal. 262.® In 11 M.L.W. 31 1 a Bench 
of this Court (Seshagiri Ayyar and Mooro JJ.) held 
that possession of an alionco from one of several co- 
tenants becomes adverse as against the other 
co-tenants from the moment of tho entry into pos- 
session by the alienee. This judgment was based on 

5. (’34) 21 A. I It. 1934 P. C. 23 : 147 I. C. 545 : 

61 Cal. 262 : 61 I. A. 7s (I\ C.), Secy, of State v. 

Dobendralal Khan. 


the decisions of this Court in 9 Mad. 175® and 12 
Mad. 292, 7 on the judgment of the Full Bench of 
the Bombay High Court which decided 23 Bom. 
137 8 and the judgment of the Bench of the Calcutta 
High Court which decided 35 Cal. 961.® In 9 Mad. 
175,® Turner C. J. and Muttuswami Ayyar J. held 
that the ignorance of the owner would not prevent 
the accrual of title by prescription and in 12 Mad. 
292, 7 Muttuswami Ayyar J. sitting with Wilkin¬ 
son J. held that the contention that the possession 
of one coparcener was the possession of all for pur¬ 
poses of limitation could have no application as be¬ 
tween a purchaser from one coparcener and the 
other members of the family. The plaintiffs in that 
case were members of a joint Hindu family, who 
alleged that there had been a partition and a sale 
to them by the other members of a share in the 
family properties more than 12 years before the 
suit, and they claimed to eject a more recent pur¬ 
chaser. Tho plaintiffs did not prove that there had 
been a partition and it was held that the suit was 
barred. Decisions of this Court to the same effect 
were given in 42 M.L.J. 364- and 39 M.L.W. 161.1° 
In tho Bombay case, 23 Bom. 137,® the question 
was asked what was the purchaser’s position with 
reference to a coparcener’s vendor or mortgagor and 
tho answer given was : 


"As he enters as owner and in right of his con¬ 
veyance, his possession is adverse to them also. In 
the eye of the law, all the coparceners, though for 
tho sake of convenience they may bo in separate 
possession of portions of the joint estate, are the 
owners of the whole estate including the alienated 
portion. It may be and indeed is tho case that such 
a purchaser by bis purchase does not get a good 
title to tho land conveyed to him by a single co- 0 
parcener, but only the qualified right laid down in 
11 Bom. FI. C. R. 72D and he is liable under some 
circumstances even to be evicted if the coparceners 
take the requisite steps within the statutory period. 
Nevertheless his exclusive possession does not on 
that account cease to be adverse. He, entering as 
owner, his possession must, we think, necessarily bo 
adverse to the true owners. Adverse possession de¬ 
pends upon the claim or titlo under which tho pos¬ 
sessor holds and not upon a consideration of tho 
question in whom the true ownership is vested whe¬ 
ther in a single person or in many jointly. 

With those observations we find ourselves in 
complete agreement. In 35 Cal. 961° it was eaid : 

"Much stronger evidence, howover, is required to 
show an adverse possession held by a tenant in com¬ 
mon than by a stranger; a co-tenant will not bo " 
permitted to claim the protection of tho Statute of 
limitations, unless it clearly appears that ho has 
repudiated tho titlo of his co-tenant and is holding 
adversely to him; it must further becstablished that 
the fact of adverse holding was brought homo to the 
c > owner either by information to that effect given 
by the tenant in common asserting the adverse 
right, or thexo must be outward acts of exclusive 
ownership of such a nature as to give notice to tbe 


86 ) 9 Mad. 175, Secretary of State v. Vir.i 
89) 12 Mad. 292. Muttuswami v. Ramakrishna. 

99)23 Bom. 137 (l^B.), Bhavarao v. IUknjnin. 

08) 35 Cal. 961 : 6 C. L. J- 735 : U C. W. N. 

Jogendranath Rai v. Baldeo D* 9 - 
hi 21 A.I.R. 1934 Mad. 183 : 149 I. C.Uo 
M. L. W. 161, Palaniappa < hetti v. Raman 

f74) 11 Bom.H.C.H 72 ,1’andurang v. Blmckar. 
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C co-tenant that an adverse possession and disseisin 
are intended to be asserted." 

But it was also pointed out that while the posses¬ 
sion of one co-owner is, in itself, rightful, and does 
not imply hostility the possession is different when 
a stranger is in possession. The possession of a 
stranger in itself indicates that his possession is 
adverse to the true owners. The decisions of this 
Court which are in contlict with the decisions al¬ 
ready cited aro 27 M. L. J. 600;’ 52 M. L. J. 203-12 
50 M.L.W. 721;* 20 M.L.W. 12213 nnd 42 W , 
798.1* In 27 M. L. J. 600,3 Ayling and Tyabji JJ. 
held that before possession could be adverse to co- 
sharers knowledge of the adverse possession must 
be brought home to them. The learned Judges did 
not consider the earlier decisions of this Court 
whero contrary opinions were expressed nnd their 
judgment was criticised by the Bench of this Court 

d T ded 42 M * L J - 36 ' 1 - 2 The decision in 52 
M.L.J. 2031- W a9 given by Odgers J. Ho certainly 
referred to the contlict in authority, but as he had 
already expressed an opinion in favour of the neces- 
sity of proving knowledge he adhered to it. 50 
M.L.W. 721* was decided by Burn and Stodart JJ. 
out they did not consider the other cases and con- 
tented themselves with a bare statement that ad¬ 
verse possession must be brought to the knowledge 
of the owner. 42 M. L. W. 7981* was decided by 
Pandrang Row J. and his judgment is open to the 
same criticism as the judgment in 50 M.L.W. 721 * 
Tho judgment in 20 M. L. W. 122>3 i s not easy to 
follow. Notwithstanding that tho learned Judges 
quoted with approval 23 Bom. 1378 they seem to 
indicato that knowledge should be proved. Posses¬ 
sion to bo adverse must be adequate in continuity 
in publicity and in extent to show that it is posses- 
■Sion adverse to the competitor,as the Privy Council 
|pointed out in 61 Cal. 262.6 As already indicated 
'wo are of the opinion that the judgment lends strong 
support for the majority opinion of this Court. In 
that case a zamindar claimed against the Crown 
title to a fishery in a navigable river by reason of 
adverse possession. The learned counsel who appeared 
tor the Crown advanced the argument that adverse 
possession should be shown to have been brought to 
toe knowledge of the Crown, but in their Lordships’ 
t «° re wa3 no authorit y for this requirement, 
as sufficient that possession was overt and with- 

acai^t y w^ U ° m .^ at coocea,me nt so that tho person 

d5e SiUncITf 7 6Wft9 runnin K ought if he exercised 
due vigilance to be aware of what was happening. 

a stran?-er n lh f 0Veral 9° 5liarors •ets into possession 
' his own t0 c,,ltivate the land for 

moii are fully complied with. Consequents'wo 
would answer the first part of the question refer- 
red in the affirmative and the l atter part in the 

! r7c? 7 v 4 U ‘ 1927 Ma<1 - 111 : 99 PC. 158 • 

K 2 , M - L * J : ‘ 203 -. Govindaswami Chettiar v. 
^otlmruiftpam Chottiar. 

\ 3 \v 2 .oV,'H; K - 1924 7S LC. 37: 20 M 

M h' :, Vo " k f, r 1 a T Iver v - Subra mania Sastri. 

1021 !o 2 v, A / 11 1335 1059 : 159 I. C. 

- M.L.W. 798, Moidin v. Kunhalikutti 
1!I »J M/79 A- 80 


negative. It follows that the decisions in 27 M L J 
600;3 50 M. L. W. 721 * 20 M. L. W. 122-13 42 
M. L. W. 7981* and 52 M. L. J. 20312 must.'so far 
as they indicate a contrary opinion bo deemed to 
he overruled. In order that there may be no misun- 
derstinding we will add that the interest which 
the appellant has acquired is the interest of a 
usufructuary mortgagee. He has not acquired a full 
title to the property. As a matter of fact the learned 
advocate for the appellant has not suggested other¬ 
wise. The costs of this reference will be made costs 
in the appeal. 

C.R.K./G.N. Answer accordingly. 
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SPECIAL BENCH 

Leach C. J., Krisbnaswami Ayyangar / 

and Bell JJ. 

Commissioner of Income-tax, Madras- 

Petitioner 

v. 

G.D. Naidu Industrial Educational 
Trust — Respondents. 

O. P. No. 289 of 1941. Decided on 2nd February 
i.MZ, by Commissioner of Income-tax, Madras. 

Income-tax Act (1922). S. 4 (3) (j) creat¬ 
ing Industrial Educational Trust and endowing 
shares held by him in six motor transport com¬ 
panies of which he had control and immovable 
property worth Rs. 1.10,000 _ N constituting 
himself as managing trustee with full powers 
to deal with its assets-Objects of trust were to g 
provide permanent facilities for improvement 
of motor, electrical and other industries and 
transport, to iound institution for research 
education and training in that connexion and to 
ensure permanence and efficiency of institution 
by placing at its disposal work-shops and motor 
transport concerns in which founder was inter¬ 
ested-institution not to be founded until com- 
pames had made sufficient money for the pur¬ 
pose—Trust held would have been charitable if 
assets were to be directly devoted to its objects 
—bince N had power to utilize assets for bis 
own purpose or purposes of his companies trust 
could not be said to have been created wholly 
for charitable purposes—Idea that some day 
institution contemplated by deed might be 

r" ded Was not su,,iclent compliance with 
S- 4 (3) (l). 

*V a gentleman largely interested in motor en¬ 
gineering and transport companies in the Coimbatore 
District, created the O. D. Naidu Industrial Educa- 
tional Trust and purported to endow it with the 
V 9 % U ^ in six transport companies of 
which he had the control and immovable property 
worth Rs. 1.10,000. N constituted himself tho 
managing trustee of the trust and gave himself full 
power to deal with its assets. Tho objects of the 
trust were (1) to provide permanent facilities for 
the improvement of motor, electricnl and other 
industries and transport in the country; (2) to found 
an institution providing for research, education and 
training in that connexion; (3) to ensure tho per- 
inanenco and efficiency of the institution by placing 
at its disposal the work-shops and the motor trans¬ 
port concerns in which the founder was interested. 

The contemplated institution wns not to bo brought 
into being immediately but the foundation of the 
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a same was left over until the companies had made 
sufficient money for the purpose and the companies 
in which N was interested were to have the benefit 
of the assets set apart by him. So long as N was 
the managing trustee he was given the power not 
only to borrow money for the purpose of the trust 
but he could borrow monies for his own purposes on 
the security of the assets set apart by him and to 
sell immovable properties belonging to the trust for 
the purpose of floating other companies. The trus¬ 
tees were empowered to advance to the companies 
in which N was interested monies for discharging 
their liabilities, purchasing and substituting other 
more economical engines for the petrol engines on 
buses run by them, and for constructing passenger 
6 heds and garages and other "amenities and facili¬ 
ties” for the use of the transport service "wherever 
the Trust is interested." 

^ Held that (1) no doubt if the assets which N 
purported to set apart were to be devoted directly 
to the objects specified in the deed, the tru6t would 
have been a charitable trust within S. 4 (3) (i) ; 

[P 626 C 2] 

(2) in view of the provisions of the deed by which 
the assets could be utilised for N's own purposes or 
the purposes of his companies, the deed could not 
be said to have created a trust wholly for charitable 
purposes. The idea that some day the institution 
contemplated by the deed might bo founded was not 
sufficient compliance with S. 4 (3) (i). (P 626 C 2] 

K. V . Scsha Ayyangar ayid K. S. Srinivasan — 

for Petitioner. 

Advocate-General and M. Sulbaraya Iyer — 

for Respondents. 

c LEACH C. J. — On 24th January 1938 one 
G. D. Naidu, a gentleman largely interested in 
motor engineering and transport companies in the 
Coimbatore District, created the G. D. Naidu Indus¬ 
trial Educational Trust and purported to endow it 
with the shares held by him in six transit com¬ 
panies of which he had the control and immovable 
property worth Its. 1,10,000. Mr. Naidu constituted 
himself the managing trustee of the trust and gavo 
himself full power to deal with its assets. This 
reference arises out of a claim made under S. 4 (3) 
(i), Income-tax Act, by Mr. Naidu, as the managing 
trustee, for a refund of the tax paid in respect of 
dividends declared on the shares held in these 
transport companies. Tho income-tax authorities 
refused to allow a refund. Their reason was that 
the shares were not held under trust wholly for 
^ charitable purposes within tho meaning of the sec¬ 
tion. The managing trustee having asked the 
Commissioner of Income-tax to state a case to this 
Court under S. 6G (2), Income-tax Act, the Commis¬ 
sioner has reforred this question : 

"Whether on a proper construction of the Instru¬ 
ment of Trust, dated 24th January 1938 the proper- 
ties in question were held under trust forcbarituble 
purposes within the meaning of 8.4 (3) (i), Income- 
tax Act." 

The transport companies in which Mr. Naidu 
was interested had accumulated their profits from 
the duto of their incorporation in 1932, but after 
the execution of tho deed of 21th January 1938 they 
declared dividends amounting in the aggregate to Its. 
3,49,155of which lie. 2,75,340 represented the divi¬ 
dends on Mr. Naidu's shares. The Its. 2,75,340 was 
not, however, paid over to tho trustees. The money 
remained with the companies. All that tho trust 
received were promissory notes of the face value of 
Kb. 2,75,810. The objects of the trust may be stated 


shortly as follows : (1) To provide permanent faci- f 
lities for the improvement of motor, eleotrical and 6 
other industries and transport in the country. (2) To 
found an institution providing for research, educa¬ 
tion and training in this connection. (3) To ensure 
the permanence and efficiency of the institution by 
placing at its disposal the work-shops and the 
motor transport concerns in which the founder is 
interested. 

If the assets which Mr. Naidu purported to set 
apart were to be devoted directly to such objects, no' 
doubt the trust would be entitled to the refund! 
claimed; but the deed clearly shows that the con-! 
templated institution was not to be brought into 
being immediately and that the companies in which 
Mr. Naidu was interested were to have the benefit 
of these assets set apart by him. Clause 54 of the 
deed provides that so long as Mr. Naidu holds tho 
office of managing trustee he shall have the power / 
to borrow to any extent on the properties conveyed 
to the trust and that the board of trustees shall be 
able to borrow monies which are necessary to dis¬ 
charge debts contracted by Mr. Naidu. Tho powor 
given to him is not limited to borrowing for the 
purpose of tbe trust. Apparently, be caii borrow 
monies for bis own purposes on tbe security of the 
assets set apart by him. By Cl. 55 the trustees are 
empowered, so long as Mr. Naidu bolds tbe office of 
managing trustee, to sell immovable properties be¬ 
longing to tbe trust "in expanding or lloatiDg in¬ 
dustrial institutions," in other words for the 
purpose of floating other companies. Clause 59 pro¬ 
vides that tbe trustees may advance to tbe com¬ 
panies in which Mr. Naidu is interested monies for 
(a) discharging their liabilities; (b) purchasing and 
substituting diesel or other more economical engines g 
for tho petrol engines on buses run by them and (c) 
constructing passenger 6heds and garages and other 
‘'amenities and facilities" for tbe use of tbe trans¬ 
port service "wherever the trust is interested." 
Clause 60 deals with tho foundation of tbe proposed 
institution. It reads as follows : 

"That tho trustees shall as early as they consider 
it expedient utilise the trust for tbe purpose of 
starting an institute for industrial and scientific 
research ond training, with a factory attached 
thereto, for tho manufacture of all or any types of 
automobiles, electrical plants, mills and other 
machinery and all accessories and equipment there¬ 
for, or other goods approved by tbe board of 
trustees from time to time, for providing traiuing to 
deserving persons irrespective of sex, caste, creed 
or colour in such scientific research experimental 
work and manufacture or industries." & 

Tbe foundation of the institution was apparently 
to be left over until tho companies bud made suffi¬ 
cient money for tbe purpose. By Cl. 71, Mr. Naidu 
reserves to himself the power to revoko tho trust at 
any time. In view of tbe provisions of tbe deed by 
which the assets can be utilised for Mr. Naidu's own 
purposes or tho pur|»ose3 of his companies, it is im¬ 
possible for him to contend with reason that the 
deed creates a trust wholly for charitable purposes.! 

The idea that someday the institution contemplated 
by tho deed may be founded is not sufficient com¬ 
pliance with the section. It is said that in 1839 
Mr. Naidu made considerable alterations in tbe 
trust deed and that these alterations remove the 
objections now referred to. Whether the deed as it 
now stands creates a trust which is entitled to the 
benefits of S. 4 (3) (i) is a question with which the 
Court is not concerned. It is concerned only with 
tho question whether a trust was created wholly for 
charitable purposes in tbe year of account, 1937-3t\ 
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a and it is obvious that this was not the case. The 
Commissioner of Income-tax has correctly appre¬ 
ciated the situation and the question referred will 
be answered in accordance with the opinion express¬ 
ed by him. The Commissioner is entitled to hie 
costs which we fix at Rs. 250. 

C.R.K./G.N. Answer accordingly. 

A. I. R. (29) 1942 Madras 627 

Somayya J. 

Manal Krishna Nayak and Sons by 
partners, M. Venkataraya Nayak and 
others — Appellants 

v. 


cl. (8) of Exs. A, B and C the goods are booked sub- 
ject to the rules find regulations in force over the e 
G. I. P. Railway. Exhibit G is admittedly a copy of 
the rules in force over the G. I. P. Railway and 
over other railways os well. Clause (23) of Ex G 
runs thus : 

"Right to correct charges: Railways reserve the 
right to correct any charges that may have been 
incorrectly made and to recover undercharges from 
whatever causes arising.” 

Exhibit G is headed ‘‘The Indian Railways Coa¬ 
ching Tariff.” It is admitted that the particular 
consignments are governed by the rules contained 
in this document, Ex. G. The right to recover un¬ 
dercharges by way of a suit is given by S. 55, cl.(5) 
Railways Act, which run9 thu 3 : 


South Indian Bailway Co., Ltd. by it. 

k Ayent at Trichinopoly — Respondent 

Second Appeal No. 96 of 1939, Decided on 12tl 
August 1941, against decree of Dist. Court, Soutl 
Lunara, in A. S. No. 254 of 1936. 

Railways Act (1890), S. 55, els. (1) and (5)_ 
Remedies of railway lor recovering underchar¬ 
ges, explained — Remedy of suit is available 
even after goods are delivered to consignee. 

Under S. 55 recovery of undercharges may bt 
made either by exorcising the lion over the particu. 
lar goods in respect of which this undercharge was 
nmdo or by exercising the lien over any other good* 
of the consignor which may subsequently come into 
the possession of the railway company, or by way 
of a suit. All these three modes of recovery are open 
to tho railway company, and tbo railway company 

c CftD *? e , rc ,'. 6e tLe of suit even after the goods 
are all delivered to tho consignee. [P 627 C 1, 2] 

K. I . Adiga and E. P. Adiga — for Appellants. 

S. S. Ramachandra Ayyar — for Respondent. 

JUDGMENT.— The South Indian Railway Co. 
filed the suit out of-wbich this second appeal arises 
for recovery of a sum of Rs. 1243-7-6 as freight due 
to it and which is alleged to have been tho under¬ 
charge in respect of some consignments by the 
appellant-defendant from Mangalore to Bombay. 

ureo consignments of gold were booked on 16th 
September 1933, 23rd September 1933 and 9th 

case ofthe 2-| £r0m Mangaloro to Bombay and the 
Momenta ™« that while these con- 
hi«h rates hvl! ‘° b - e to 1,0 charged at specially 

been collected ?u 8t * k ? low frei 8 ht cL ^ges had 
d entitled irtr ^ that therefore tho company is 

„”r‘»&,'"K 1 ” Various ,LLs 

TwKrr ’y' V jS “ 

as foHowa : C86 d ° CUment3 the “ h ol.(8) which runs 

“Goods booked to stations on tho South Indian 
Railway, or railways worked by the South Indian 
Railway are carried subject to the rules and condi 
tions printed from time to time in the railway wm 
pany s goods tariff; and goods booked to or ov“ a 

rV rt ‘ 6Ub | eCt tOtb0 rule3 regula 
such rai,way. tt ” ,a ^ e '‘ D<1 ° lb6r ChargC9 io force « 

wh^ch e i. the , K ?° d8 W6r ? consi * n « d from Mangalore 
Ii 2 13 a Nation on the South Indian Railway t0 
Bombay which is a station over a foreign raRwav 
y ‘ «*•«. I- 1*. Railway. In such a^aae un^ 


“Notwithstanding anything in tho foregoing sub- 
sections tho railway administration may recover by 
suit any such rato terminal or other charge ns ^ 
aforesaid or balance thereof." 

Under cl.(1) which is one of the sub-clauses refer¬ 
red to : 

If a person fails to pay on demand made by or on 
behalf of a railway administration any rate.’termi- 
nal or other charge duo from him in respect of any 
animals or goods, the railway administration may 
detain the whole or any of the animals or goods or, 
if they have been removed from the railway, any 
other animals or goods of such person then being in 
or thereafter coming into its possession.” 

So there are two rights which are given under 
S. 55, cl. (1). If some goods are consigned, those 
very goods may be detained before delivery unless 
the amount which is demanded is paid. The second 
is that even if those goods were delivered over, if 
any other goods of the consignor come into the pos- 17 
session of tho railway company, then tho company 
h ie got the right of lien over such goods as well. 
Then cl.(5) of tho same section says : "May recover 
by suit any such rate, terminal or other charges as 
aforesaid." Tho railway administration may recover 
by suit tho sum9 for which they can detain goods 
under cl. (1). Here the railway authorities are enti¬ 
tled under tho Act and under cl. (23) of Ex. G to 
correct any charges that may have been made in¬ 
correctly, and they have got tho right to recover 
the undercharges from whatever cause arising. Re¬ 
covery may bo made either by exercising the lien 
over the particular goods in respect of which this 
undercharge was made or byoxercising tho lien over 
any other goods of the consignor which may subse¬ 
quently coruo into the possession of the railway com¬ 
ply* or by way of n suit. All these three modes of h 
recovery aro open to the railwa}’ company. In this 1 
case the railway company exercised the right of suit 
after the goods were all delivered. I do not see how 
it can be said that tho railway administration is 
confined to tho first two remedies as tho learned 
counsel for the appellant would havo it. Mr. Adiga 
concedes that before the goods wero removed from 
the terminal station the amount in question might 
have been recovered by exercising tho lion which 
the railway company has. But what he says is that 
tho third remedy by way of suit is not available. If 
all these three remedies are given by S. 55, two by 
cl. (1) and the third by cl. (5), it is difficult to see 
how the railway administration can be confined to 
the remedies given under cl. (1), particularly when 
cl. (5) says : 

“Notwithstanding anything in the foregoing sub. 
sections, tho railway administration may recover by 
suit any such rate, terminal or other charge as 
aforesaid or balunce thereof/* 
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a I therefore conBrm the decree of the lower appel¬ 
late Court and dismiss the second appeal with costs. 
Leave to appeal is granted. 

C.R.K./K.S. Appeal dismissed . 

A. I. R. (29) 1942 Madras 628 

Leach C. J. and Bell J. 

A. Rajagopala Iyer and others — 

Appellants 

v. 

S. Ramachandra Iyer — Respondent. 

Appeal No. 41 of 1940, Decided on 4th February 
1942, from judgment and decreo of Soraayya, J., 
D/- 16th February 1940 and 2nd May 1940, respec- 
6 lively. 

(a) Contract Act (1872), S. 126 — Person in 
position of surety — In granting relief Court is 
not confined to contracts of guarantee within 
S. 126 — Court can apply principles of equity 
unless case is governed by positive provision 
of law—Father mortgaging his separate property 
and having benefit of whole of mortgage loan 
— Son made party to mortgage deed not as 
mortgagor but as party of second part — Son 
not described as surety but brought in in case 
of need —Son’s position held was that of surety 
— Son held entitled to benefit of security to 
extent to which he had contributed towards 
discharge of mortgage. 

The Court in granting relief to a person in the 
c position of a surety is not confined to contracts of 
guarantee within tho meaning of S. 126. The Court 
is free to apply tho principles of equity unless tho 
position is governed by somo positive provisions of 
Indian law and therefore the Court is entitled in 
a suitable case to apply any of tho principles stated 
in (1881) 6 A. C. 1. [V 629 C 2] 

Tho father mortgaged his separato property and 
had the benefit of tho whole of tho mortgage loan. 
The son was niudo a party to the mortgage deed 
executed by his father and tho son made himself 
liable for tho repayment of tho debt, although not 
as a mortgagor. There was only ono mortgagor, the 
father. The son was referred to “as tho party of the 
second part", and the deed recited that ho had 
agreed to join in at the request of the mortgagee. 
Tho document did not describe him as a surety and 
, his liability was not expressly stated to bo limited 
{ to default on tho part of tho mortgagor : 

Held that reading the document as a whole it 
was quito clear that tho son was brought in in case 
of need and that his position was in reality that of 
a surety. Tho case therefore fell within tho third 
category of cases referred to in (1881) 6 A. C. 1 and 
therefore theson wasentitled to the benefitof thesecu- 
rity to the extent to which he had contributed towards 
tho discharge of tho mortgage : (1881) 6 A.C. 1 and 
C33) 20 A.I.R. 1933 Mad. 39, Rel.on. [V 629 C 2J 

(b) Limitation Act (1908), Art. 147 — English 
mortgage — Suit for foreclosure or sale falls 
within Art. 147. 

Suits for foreclosure or sale of a mortgago in tho 
English form fall within Art. 147 : 30 Mad. 426, 
(P.C.), Rel. on. [p gJO c jj 

Limitation Act _ 

C42) Chitaley, Art. 147 N. 1 Ft. 12; N. 2. 

T 38 ) Rustomji, Pago 1520 Ft. 1; Page 1521 Ft. 3. 


(c) Transfer of Property Act (1882), S. 58 (e) 
—English mortgage — Date of payment to be 
postponed in certain event—Mortgagor to pay 
cost of insurance and other charges payable in 
respect of mortgaged property — Provision for 
extension of time not accompanied by stipula¬ 
tion that mortgagee should reconvey — Provi¬ 
sions held did not alter character of mortgage. 

The mortgage deed in tho English form provided 
that if the mortgage debt should not be repaid on 
tho due date, interest shall he charged at soven 
per cent, per annum, and if the interest was paid 
regularly every month the date for payment shall 
be extended from 8th October 1916 to 8th April 
1919 and that the mortgagor shall pay tho fire 
insurance premiums, quit rent, assessment rates, 
taxes and other outgoings for the time being payable 
in respect of or charged upon the property. It was 
contended that these provisions altered tho character * 
of the mortgage and also that the fact that the provi¬ 
sion for the extension of tho time for tho payment 
of the mortgage debt was not accompanied by a 
stipulation that the mortgagee should reconvey 
changed the character of the mortgage : 

Held that (1) tho fact that in a certain event 
the date of payment was changed from 8th October 
1916 to 8th April 1919 did not mean that the mort¬ 
gagor had not contracted to pay the debt on a 
certain date within tho meaning of S. 59 (e); 

(P 630 C 1] 

(2) tho fact that tho mortgagor had agreed to pay 
the cost of insurance and other charges did not 
detract from tho absolute transfer to tho mortgagee; 

[P 630 C 1] 

(3) tho stipulation in tho mortgage deed that the Q 
mortgageo shall reconvey on payment being made J 
on 8th October 1916 must be read as applying also 

in the event of the time being extended to 8th April 
1919; [P 630 C 2) 

(4) tho additional provisions in tho mortgage 
deed did not alter the character'of tho mortgage in 
tho English form : (’36) 23 A.I.R. 1936 Fat. 211 
and (’36) 23 A. I. R. 1936 Cal. 646, Approved; ('35) 

22 A. I. R. 1935 Cal. 659, Dissent. [P 030 C 2) 

T. P. Act — 

(’36) Mulln, Pago 345 Pt. (xl); Page 346 Pt. (jl). 

(’34) Mitra, Pago 318 N. 345. 

N. T. Shamanna — lor Appellants. 

K. S. Sankara Ayyar — for Respondent. 


LEACH C. J. — This appeal arises out of asuit 
iled on the original aid© of this Court by tho res- 
ondent for tho redemption of a mortgage. Tho 
fiso presents some unusual features and it is neces- 
dry in order to appreciate tho questions involved 
i tho appeal to stato in detail tho history of tho 
nso. Tho respondents father, S. Subramania Iyer, 
as indebted to tho appellants’ father, Ayyaswami 
per, on two promissory notes. Ayyaswami Iyer died 
a 14th September 1919 and Subramania Iyer on 
5th October 1919. In 1920 the appellants instituted 
suit against tho widow of Subramania Iyer and 
>. Vonkatarama Iyer and M. Gopala Iyer, who had 
sen nominated by him as the executrix and tho 
cecntors of his will. On 4th March 1921 a decree 
as passed in favour of tho appellants for Rupees 
13911 0. In execution of that decree th«appe!lants 
.Inched the property now in suit and bought it 
tho salo hold in pursuance of an order of the 
>urt passed in the execution proceedings. 1 he sale 
rtificate was issued to them on 22nd January 
125 and the appellants obtained possession on 14th 
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a May 1925. The present suit was instituted by the 
respondent on 14th April 1937. 

The respondent's father had insured his life with 
tho Gresham Life Assurance Society, Limited, and 
with tho Oriental Government Seourity Life Assu¬ 
rance Company, Limited. The assured assigned to 
his wife and tho respondent, who is his eldest son, 
tho policy issued by the former company and the 
policy issued by the latter company to them and to 
his three other 6ons. In the Court below, it was 
taken that tho assignment of the second poiicy was 
only to the sons of the assured, but wo have allowed 
tho appellants to put in an extract of the assign¬ 
ment register and this establishes that the widow 
was also one of the assignees. Subramania Iver was 
indebted to a person named Johnstone and to a 
Mrs. Booth. To Johnston he owed Its. 5145 - 13-4 
and to Mrs. Booth Rs. 7000. To secure tho debt to 
0 Mrs. Booth, he mortgaged to her the property now 
in suit. On 25th October 1920 when the debt duo 
r? Bootb Wa3 discharged, there was owing 
Re. 7-04-2-8. It is the respondent's case that the 
debt was repaid to the extent of Rs. 4000 out of the 
monoys received from tho Gresham Life Assurance 
.Society Limited and tho balance of Rs. 3204-2-8 out 
of tho moneys received from the Oriental Govern¬ 
ment Security Life Assuranco Company Limited. 
The moneys obtained from the two Insurance Comi 
pamea did not form part of the deceasod's estate. 
Tho policies having been assigned by the testator 
during his lifetime, on his death 'the assignees 
became entitlod to receive payment by reason of the 
assignments, not by reason of his will. On the 
ground that the mortgage in favour of Mrs. Booth 
was discharged out of tho monoys received from 
c these insuranco companies in which he had no 
interest, tho respondent claims that he is entitled 
to the benefit of the seourity held by her and to 
consequential relief. 


Somayya J. who tried tho suit held that of the 
Its. 4000, which was paid out of the money received 
\[ om e Gresham Lifo Assuranco Society Limited 

no'“?, 0 o c “ m f from respondent. Of the Rupees 
4204-2.8 which was paid out of the money received 
irom the Oriental Government Security Life Assur¬ 
ance Company Limited, the learned Judgoheld that 

denfam?’ Rs - 80l -°- 8 was res poo- 

shale A9 tb .° res P on denthad only a one- fifth 

Havinr, l f° ell0U *‘l have been Rs. 640-12.11. 

?801 0 g 8°r lb f l tb , e res P° ndent Paid Rupees 
mortgage S Z* \ he discbar 8* of Mrs. Booth's 
surii with’in? J ? R J ' gave him a decree for this 

d directed^tharS ^ 6eV ° D P 01-conL P er “™uin and 

payment Thocot pr0I T y be sold in default of 
Sts naTd WaS b0WCVer avoidcd “ l ho ap. 

chaUengeThe* va 1 i*dit v^of “Vh Ur ‘‘ Tbu 
[earned Judge 

contributed 0 to wards* the^Rsc^* lLat lb ° re8 P° ndent 

in favour of Mrs Booth ° tb ? morlg,l S c 

in law entitled to the benefit of th^SrjU.^venTf 
t id contribute to the repayment of Mrs Booth’s 

BrniSn (,ii) lhc SuU is barred »>y the law of 


th.Y e tS r “ Wi . lh th ° flndiDg ° f tbe learn °d Judg 
that tho mortgage in favour of Mrs. Booth wn 

< ischarged out of the moneys received from th 

Insuranco Companies, to the extent of R s . 4000 ou 

J, tho moneys received from the Gresham Lit 

*? u »^4 ce 2 ? ci ? J f I i rnUed * ,ind to tbe «*■»‘ 

OrientA? r * 8 ° Ut ° tbe m0noyB received from th 

I«n imU,7u CDl Security Lif ° A8£Uraneo Com 
i, limited. Wo also agree with tho learnei 


Judgo that the respondent was entitled to a half of 
the monies received from the Gresham Lift- Assu- ‘ 
ranee Society, Limited, but as already pointed out, 
he was not entitled to a fourth, but only to a fifth', 
of tho money received from the other company.’ 
The main question in this appeal is whether the 
respondent is entitled to the beuefit of the security 
held by Mrs. Booth. The learned Judge considered 
that the respondent could not bo regarded as a 
surety within the meaning of S. 126, Contract Act, 
but that his case fell within the third category of 
the cases referred to in the judgment of Lord 
Selborne in (1881) 6 A. C. 1.1 Lord Selborne said 
that there were three classes of casts in which a 
surety or u person in an analogous position is entitled 
to the benefit of security held by tbe creditor 
namely ( 1 ) those in which there is an agreement to 
constitute, for a particular purpose, the relation of 
principal and surety, to which agreement the ere- / 
ditor thereby secured is a parly, (2) those in which 
there is a similar agreement between the principal 
und surety only, to which the creditor is a stranger; 
and (3) those in which, without any such contract 
smret ysbip, there is a primary aud a secondary 
liability of two persons for one and the same debt 
tbe debt being, as between the two, that of one of 
those persons only, and not equally of both, so that 
the other, if he should bo compelled to pay it, would 
be eutitled to reimbursement from the person by 
whom (as between tbe two) it ought to have been 
paid. 

The respondent was made a party to the mort¬ 
gage deed executed by his father in favour of Mrs. 
Booth aud he made himself liable for tbe repay¬ 
ment of the debt, although not as a mortgagor. 
There was only one mortgagor, tbe father. The g 
respondent was referred to "as the party of the 
second part," and the deed recites that ho had 
agreed to join in at the request of the mortgagee. 

The document does not describe him osa surety and, 
his liability is not expressly stated to be limited to 
default on tho part of tbe mortgagor ; but reading 1 
tbe document as a whole, it is quite clear that be 
was brought in in case of need and that his position 
was in reality that of a surety. We agree with the 
learned Judgo that this case falls within the third 
category of cases referred to in (1881) 6 A.C. 1.4 
The Court in granting relief to a person in the 
position of a surety is not confined to contracts of 
guarantee within the meaning of S. 126, Contract 
Act, and tho Court is free to apply the principles of 
equity unless the position is governed by some posi-J 
tive provisions of Indian law and therefore tho Court 
is entitled in a suitable case to apply any of the 1 
principles stated in (1881) 6 A. C. 1.1 This was 
recognised by this Court in 55 Mad. 9492 although 
it was held in that case that (1881) 6 A. C. 11 was 
not in point. Thero two Nattukottai Chettiars bor¬ 
rowed R 9 . 1,00,000 from a bank on a promissory 
note which they both signed as makers. The bnnk 
having paid over tho money, each took Rs. 50,000 
for hia own purposes. One of them became insolvent 
and tbe other being jointly and severally liable was 
called upon to repay tbe Rs. 1,00,000 due to tbe 
bank. The question was whether the solvent bor¬ 
rower who had repaid tho bank was entitled to tbe 
benefit of securities which the insolvent borrower 

1. (1881) C A. C. 1 : 50 L. J. Cb. 355 : 43 L. T. 

706 : 29 W. R. 763. Duncan Fox A Co. v. North 
ami South Walos Bank. 

2. ('33) 20 A l.lt. 1933 Mad. 39 : 139 I C. 562 : 55 
Mad. 949 : 63 M. L. J. 615, Vairavan Chettiar v. 
Ofliciul Assigneo of Madras. 
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a had deposited with it. The Official Assignee con¬ 
tended that he was not and the Court upheld the 
Official Assignee. The judgment in (1881) 6 A.C. 11 
was discussed, and it was held that the case did not 
fall within the third category as stated by Lord 
Selborne because the debt was not wholly of one, 
but equally of both the Chettiars. In the present 
case, the debt was wholly that of the mortgagor. It 
is common ground that the property mortgaged was 
the separate property of the father and that the 
father had the benefit of the whole of the mortgage 
loan. 

Turning now to the question of limitation, unless 
the mortgage is in the English form the suit will 
be governed by Art. 132, Limitation Act, and there¬ 
fore will be out of time. The learned Judge held, 
however, that the mortgage was in the English form 
and that the appropriate article was Art. 147 which 
b provides for a period of limitation of sixty years. 
Suits for foreclosure or sale of a mortgage in the Eng¬ 
lish form fall within this Article. This was decided 
by the Privy Council in 30 Mad. 426.* Section 58, 
|T. P. Act, sets out the requirements of an English 
mortgage. The mortgagee must bind birnseif to 
repay the mortgage money on a certain date and 
transfer the mortgaged property absolutely to the 
mortgagee, subject to a proviso that the mortgagee 
will retransfer it to the mortgagor upon payment of 
the mortgage money as agreed. The learned advo¬ 
cate for the appellants admits that these conditions 
aro fulfilled, but ho says, there are other conditions 
which arc not usually found in a mortgage of the 
English form and therefore this mortgage must bo 
regarded as an anomalous mortgage in which case 
it will not fall within Art. 147, Limitation Act. The 
c additional provisions in the deed which the learned 
counsel for tho appellants relies on here, are these: 
(i) If tho mortgage debt should not bo repaid on the 
duo date, intercstshall be charged at 7 percent, per 
annum, and if tho interest is paid regularly every 
month tho date for payment shall bo extended from 
8th October 1016 to 8th April 1019; and (ii) tho 
mortgagor shall pay tho fire insurance premiums, 
quit rent, assessment rates, taxes and other out¬ 
goings for the time being payable in respect of or 
charged upon tho property. He also says that al¬ 
though there is a provision for the extension of tho 
time for tho payment of the mortgage debt it is not 
accompanied by a stipulation that the mortgageo 
sbouId rtconvey and that this changes theclmractcr 
of the mortgage. 

Unless these provisions can bo read as altering 
tho obligation of the mortgagor to pay the mortgage 
d debt on a specified date or detract from tho absolute 
nature of the transfer, the mortgage must be regar¬ 
ded as being in tho English form. The fact that in 
a certain event the date of payment is changed from 
8 th October 1916 to 8th April 1919 does not mean 
that tho mortgagor has not contracted to pay the 
debt on a certain date within 1 bo meaning of S. 58 
(e), T. P. Act, and tho fact that tho mortgagor has 
agreed to pay the cost of insurance and other char¬ 
ges docs not detract from tho absolute transfer to 
the mortgagee. In 14 Pat. 560, 1 the Patna High 
Court held that a stipulation which gave tho mort¬ 
gagor options with regard to part payment and ex¬ 
tension of time for repayment of tho principil sum 
did not a fleet n elauso in tho mortgage bond under 

3. (*07)30 Mad. 426:34 I.A. 180: 17M L.J. Ill 
U\C.). Vastidcvn Mudahar v. Srinivasa I'illai. 

4. (*3G) 23 A I R. 193G Pat. 211 : 158 I C. 738 : 14 

Rat. 560: lt> P.Ij.T. 757, Jnnaki Nath ltavv. Asad 

Iteza. 
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which the mortgagor bound himself to pay the 
mortgagee money on a certain date. Nor did a pro. ' 
vision in the bond requiring the mortgagor to pay 
in addition to the mortgage debt and interest, fur¬ 
ther advances and sums paid by the mortgagee for 
the protection and preservation of the mortgaged 
property and Government revenue, rcnt3 and all 
other costs, charges and expenses incurred in con¬ 
nexion with the property make the mortgage any 
tho less an English mortgage within the definition 
given iu S. 58, T. P. Act. 

l*or tho appellants, reliance has been placed upon 
tbe decision of the Calcutta High Court in 62 Cal. 

L. J. 28 6 where it does appear that the view was 
taken that a provision in a mortgage deed requiring 
the mortgagor to pay “rent, royalty, cesses, taxes, 
rates, assessments and impositions which now are 
or hereafter may be payable in respect of tho said 
premises” did change the character of tho mort- / 
gage. But dissent from this view is indicate.! by tho 
decision of the same Court in I. L. It. (1937) 1 Cal. 
359.° It may be mentioned that 62 C. L. J. 23 3 4 5 
was carried to tho Privy Council but there it was 
held that it was not necessary to decide whether 
the mortgage in that case was in the English form: 

I. L. R. (1939) 1 Cal. 283. 7 We are not prepared to 
accept 62 C. L. J. 2S 5 as embodying a correct indi¬ 
cation of the answer to be given hero. There is no 
substance in the third contention of tho appellants.; 
The mortgage deed contains a stipulation that tho 
mortgageo shall reconvey on payment being made 
on 8th October 1916 and this stipulation must be 
read as applying also in the event of the time being 
extended to 8th April 1919. For tho reasons given 
wo hold that the additional provisions in tho mort-, 
gage deed in suit do not alter tho character of the q 
mortgage. Consequently, we concur in the finding of 
Somayya J. that the mortgage is in tho English 
form, which moans that tlm suit was filed in time. 

The appeal fails except as regards tho decretal 
amount. As already indicated tho respondent is only 
entitled to Rs. 2640-12-11 but this sum will carry 
interest at tho rato fixed by Sonmyya J. The decree 
of the trial Court will bo varied to this extent. Tho 
parties will pay and receive proportionate costs. 

Out of tho money in deposit in Court, so much of it 
as is duo to the respondent under tho decree passed 
by this Court will bo paid out to him on his com¬ 
plying with tho other requirements of tho decree. 
C.R.K./G.N. Order accordingly. 

5. (’35) 22 A.I.R. 1935 Cal. 659: 159 I.C. 1001: 62 
C.L.J. 28. Satva Charan v. Ramkinkar Banerjeo. 

6 . ('86) 23 A.I.R. 193(5 Cal. 046 : 170 I. C. 274 : 
I.L.R. (1937) 1 Cal. 359: 40C.W.N. 1270. D.E.I). 
Cohen v. liaidhvannth Muklicrjee. 

7. ('39) 26 A. I. U. 1939 I’. C. 14 : 179 I. C. 323 : 
I.L.R. (1939)1 Cal. 283: I.L.R.(19391 Kar. P.C. 73: 

66 I.A. 50 (P.C.), Ram Kinkar v. Satya Charm. 
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SPECIAL BENCH 

Leach C. J., Mockett and 
Kuitdswa.mi Ayyar JJ. 

P, a First Grade Pleader, }farl\ipur. 

Referred Case No. 10 of 1911, Decided on 16th 
December 1911. 

(a) Legal Practitioners Act (IS79). S. 14- 
Finding that allegations were false and were 
result of animosity is of fact ft cannot be 
challenged in reference to High Court under 
section 14. 
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a A finding that the allegations by a pleader 
against a Judicial Oflicer were false and were the 
result of animosity being a finding of fact cannot be 
challenged in a reference to the High Court under 
section 14. [p 631 C 2] 

•(b) Legal Practitioners Act (1879), S. 13 (f) 
— Malicious and defamatory allegations by 
pleader against Judge held amounted to proles- 
sional misconduct and constituted “reasonable 
cause” within S. 13 (I). 

A pleader wroto a letter to the Governor wilfully 
and maliciously making untrue statements reflect¬ 
ing on a District Munsif. In the letter the pleader 
described himself as "the leader of the Bar'* and 
accused the District Munsif of being a sympathiser 
with the satyagraha movement and that the Dis¬ 
trict Munsif had on a certain dato granted anappli- 
0 cation of an advocate for an adjournment made on 
the ground that he wanted to go to a certain place 
to 6co a friend offering satyagraha while motions 
of adjournment on strongest conceivable grounds 
such as death-bed illness, official duty, etc., were 
refused by the District Munsif. It was contended 
that the pleader’s offence was more in the nature of 
contempt of Court than professional misconduct : 

Held that sinco the pleader in his professional 
capacity had made a malicious and defamatory 
attack on the District Munsif he was guilty of 
professional misconduct constituting “reasonable 
cause 11 within S. 13 (f) : 29 All. 95 (P. C.); (’16) 3 
A. I. It. 1910 Mad. 1144 (F. B.) and (’28) 15 A.I.R. 
1928 Mad. 918 (F. B.), Rel. on. [P 631 C 2] 


Advocate General , in support of Notice . 

V. Govindarajachari and B. V. Itamanarasu — 

for Pleader. 

LEACH C. J.—The respondent is a first grado 
pleader practising at Markapur in the Kurnool Dis¬ 
trict. Ho has been charged with professional mis¬ 
conduct in that ho wrote a letter to the Governor of 
Madras wilfully and maliciously making untrue 
statements reflecting on the District Munsif of 
Markapur. The charge has been investigated by 
the District Judge of Kurnool and he has reported 
to this Court that it has been fully substantiated. 
In the letter referred to the respondent accused the 
District Munsif of being a sympathiser with the 
satyagraha movement and that on 28th February 
1941 ho granted an application of an advocate for 
adjournment of a case made on the ground that ho 
e^ired to go to Cumbuin to see a friend offering 
Batyagraha. He added: 

"I am the leader of the Bar hero. I have put iu 
years in the profession. I may be permitted to 
submit this sort of sympathy of a Judicial Officer, 
w e aatyagraha movement which i 3 working 
havoc in the country, is most oppressively shocking 
an. unprecedented in the annalsof judicial ail min ia- 
tration and should be nipped in the hud. Markapur 
is a most law abiding town. It has contributed 
eoniparut'vdy the biggest amount of the District 

K r i Le p ' esenco of f uch sympathetic 
oflicers may adversely affect in all possibility. I 

may also humbly submit that them are several 
instances when motions for adjournment on stron¬ 
gest conceivable grounds, o. g., d.iitli-hcd illness 
othe.nl duty, etc., were refused Ly the same learned 
District Munsif." 

After a careful review of the evidence recorded in 
the course of the inquiry the District Judge came 
to the following conclusions: ( 1 ) The respondents 
version of what happened in Court on 28th Fcbru- 
»ry 1911 was entirely false, (2) the allegation that 


tho District Munaif ia a sympathiser with the 
eatyagraha movement, was also devoid of truth; ( 3 ) i 
the respondent had falsely posed as an enthusiastic 
supporter of the war effort in order to lend colour 
to an unwarranted attack on the District Munsif ; 
and (4) the action of the respondent was the result 
of animosity towards tho District Munsif because 
the District Munsif had given decisions against 
him. In the words of tho District Judge, the respon- 
dent is a person who takes bis forensic defeats 
badly. Mr. Govindarajachari, on behalf of tbo 
respondent, Las very properly stated that the find- 
mgs of fact cannot he challenged and consequently 
be has confined hi3 address to tho Court to two 
points. In the first place he says that the respon¬ 
dent s conduct is not unprofessional, but in the 
naturo of contempt of Court. In the second place ho 
says that there has been no accusation of dishonesty 
against the District Munsif and the Court should / 
deal leniently with the respondent. 

With regard to the contention that the respon¬ 
dent's oflence is more in the nature of contempt of 
Court than professional misconduct it has to bo 
borne in mind that the letter which the respondent 
addressed to the Governor of tho Province related 
to orders passed by tbe District Munsif and tho 
accusations were made by tbe respondent as “tbe 
leader of Bar at Markapur." In these circumstances 
it is idle for the respondent to suggest that his 
misconduct should be regarded as being entirely 
dissociated from his status as a legal practitioner. 

In his professional capacity he has made a malicious 
and defamatory attack on a Judge and consequently 
we consider that he has been properly charged with 
professional misconduct. We should have thought 
that this was apparent without recourse to autho- g 
rity, but a decision of the Privy Council and two 
decisions of this Court havo been quoted in the 
course of the arguments, and wo think that we 
might refer to them. The first of these cases is 
29 All. 95. 1 An advocate of the Allahabad High 
Court had been suspended from practice for a period 
of four years because he had published an article in 
a periodical of which he was the editor. Tho article 
contained libellous statements in respect of a Judge 
before whom he had appeared on a particular occa¬ 
sion and against other Judges of the Court in their 
judicial capacity. The respondent in that case ap¬ 
pealed to tho Privy Council because he said that tho 
Allahabad High Court had erred in holding him 
guilty of professional misconduct for what he had 
written in his capacity as the editor of the periodi¬ 
cal. The Judicial Committee refused to accept this 
contention and dismissed his appeal. Their Lord- ^ 
ships considered what constituted ‘reasonable cause' 
for the suspension of an advocate from practico 
under tho power conferred by tbo Letters Patent. 
They said that they would not attempt to give a 
definition of “reasonable cause" or to lay down any 
rule for the interpretation of tbe Letters Patent in 
that respect because every case must depend on its 
own circumstances. But they added : 

"The rules of tho Court, to which reference has 
been inado, indicato tho precautions taken by tho 
Court itself to secure that tho powers shall not bo 
used capriciously or oppressively, and there is no 
reason to apprehend that tho just independence of 
tho Bar runs any risk of being impaired by its exer¬ 
cise. On the other hand, it is essential to the proper 
administration of justice that unwarrantable attacks 

I. ( 07) 29 All. 95 : 34 LA. 41 : 5 Cr. L. J. 152 : 4 
A.L.J. 34 (P. C.) f In tho marter of Shashi Dushan 
Surbadhicary. 
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should not be made with impunity upon Judges in 
their public capacity; and having regard to the fact 
that in this case a contempt of Court was undoubt¬ 
edly committed (and, as the evidence shows, not for 
the first time) by an advocate in a matter concerning 
himself personally in his professional character, 
their Lordships agree with the conclusion at which 
the Judges of the High Court arrived, and that 
there was ‘reasonable cause* for the order which 
they made.” 

In the present case, the proceedings were insti¬ 
tuted under S. 13, Legal Practitioners 1 Act, 1879, 
not under Cl. 10, Letters Patent of this Court, but 
the position is the same. Section 13, Legal Practi¬ 
tioners* Act, 1879, also gives the High Court power 
to suspend or dismiss a pleader for “reasonable 
cause." The present case is even stronger against 
the respondent than the case which was carried to 
b the Privy Council from the Allahabad High Court. 
The letter in respect of which the respondent in 
the present case is charged was written as “the 
leader of the Bar at Markapur." In 39 Mad. 1045, 2 
a Full Bench of this Court suspended a pleader from 
practice because he bad sworn and filed in Court an 
affidavit in which be made unjust aspersions, impu¬ 
tations and insinuations couched in insulting langu¬ 
age charging a District Munsif with rancour and 
prejudice against him and with a desire to injure 
him and to make common causo with his political 
opponents in the Bezwada Municipal Council. In 
51 Mad. 798, 5 another Full Bench of this Court 
suspended a pleader’s sanad for having sworn a false 
affidavit in which he stated that ho had seen a 
Magistrate receive a bribe. There can be no doubt 
that tbo respondent is guilty of professional mis¬ 
conduct and this being the case all which remains 
c to be considered is the penalty to be imposed. In 
the last mentioned case, the pleader was suspended 
for one year and ten months, but the libel there was 
of a more serious nature than it is hero because it 
contained a charge of bribery. At the same time tbo 
respondent’s ofTenco is not a light one. Learned 
counsel for tbo respondent has, however, expressed 
on behalf of his client regret for the misconduct 
and has given an undertaking that the ofiencc will 
not be repeated. In these circumstances wo consider 
that it will be sufficient to order that tbo respon- 
dent’s sanad bo suspended until tho end of 1942, and 
there will be an order accordingly. 

C.R.K./G.N. Order accordingly. 

2. (’16) 3 A.I.R. 1916 Mad. 1144 ; 32 I C. 326 • 17 
Cr.L.J. 38: 39 Mad. 1045 (F.B.), District Judge of 

a Kistna v. C. Ilanumanulu. 

3. (’28) 15 A.I.R. 1928 Mad. 918: 110 I. C. 815: 29 
Cr.L.J. 783 : 51 Mad. 798 : 55 M.L.J. 170 (F.B.), 

In re a Second Grade Pleader. 
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A finding that a person was guilty of fraud when 
supported by evidence, is conclusive in second c 
a PI*a!. [P 633 C 1) 

C. P. C. — 

(*40) Chitaley, Ss. 100 & 101, N T . 52 Pts. 1, 4. 

(*41) Mulla, Page 366, N. “No second appeal lied 
on the ground of an erroneous finding of fact.” 

* (b) Transfer of Property Act (1882), Ss. 2 
(d), 5 and 53 — Person obtaining transfer of 

property under order of Court by gross fraud_ 

S. 53 does not apply—Court can remedy injus¬ 
tice by applying principles of common law for 
avoiding fraudulent conveyances — Party 
aggrieved can file suit to have transfer declared 
nullity. 

Sections 2 (d) and 5 prevent S. 53 operating in 
the case of a transfer under an order or decree of 
Court. But where a person has obtained a transfer J 
of property underan order of the Court as the result 
of a gross fraud, the Court is not powerless and can 
remedy the injustice caused without invoking S. 53 
by applying the principles of common law for avoid¬ 
ing fraudulent conveyances which must guide tho 
Court in administering law according to equity and 
good conscience. Consequently, it is open to the 
party aggrieved by the fraud to filo a suit to have 
the transfer under the order of Court declared a 
nullity : 10 Cal. 616 (P. C.) and (1863) 10 H. L. C. 

404, 1lei. on; (’18) 5 A. I. R. 1918 Mad. 557 (F.B.), 
Approved. (P 633 C 1, 2; P 634 C 1) 

T. P. Act — 

(*42) Chitalev, S. 2, N. 6 Pt. 12. 

(’36) Mulla, Page 11 Pt. (a). 

(’34) Mitra, Page 11, N. 13; Page 213, N. 255. 

V. Ramaswamy Ayyar — for Appellant. ^ 

a. Bhashyam Ayyangar and T. K. Sundara- 
raman — for Respondents. 

LEACH C. J. — This appeal discloses a case of 
gross fraud and a fraud practised on tho Court. Tho 
appellant was a party to this fraud and seeks to re¬ 
tain the benefit of his fraudulent conduct on a techni¬ 
cal plea, but it is a source of satisfaction that this 
technical plea avails him of nothing. Respondent 1 
instituted a suit (O. S. No. .56 of 1934) in the Court 
of tho Subordinate Judge of Devakottai to recover 
moneys said to have been deposited by her with a 
money lending firm carried on by respondent 2’e 
father at Pyabwe in Burma. Respondent 2 con¬ 
tested tbo claim and said that be was only an agent 
and not a partner in the firm. On 23rd January 
1935 the Court granted respondent 1 a decree for h 
Its. 5318-13.9, limited so far as respondent 2 was 
concerned to his share in the family estate, as there 
was no proof that ho was a partner. On 24th July 
1935 respondent 1 commenced proceedings in exe¬ 
cution and these proceedings were still pending or. 

31st July 1936. On 1st April 1936 the appellant 
filed a suit in tho Court of the District Munsif of 


RM. N . Tj. KR. Ramanathan Chettiar 

— Appellant 

v. 

Unnamalai Achi and another 

— Respondents . 

Second Appeal No. 517 of 1940, Decided on 18th 
March 1942, against decree of Sub-Judge, Deva- 
kottai, in A. S. No. 87 of 1938. 

(a) Civil P. C. (1908), S. 100 — Finding that 
person was guilty of fraud supported by evi¬ 
dence — It is conclusive in second appeal. 


Devakottai to recover from respondent 2 a sum of 
Rs. 1000 and interest which ho claimed to he due 
on a promissory note executed by respondent 2 in 
his favour. On 28th April 1936 ho obtained a 
decree and in execution thereof ho attached a house 
belonging to respondent 2. This house was already 
under attachment in tho execution proceedings 
instituted by respondent 1 to enforce payment of 
the decree which sho had obtained against respon¬ 
dent 2. On 27th July 1936 the house was sold m 
the execution proceedings instituted by tho appellant 
and l>ought by him for tho sum of Rs. 1811. The 
amount of the decree was only Rs. 1221-2-0 and tho 
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balance of the Rs. 1811 
° dent 2. 

Thereupon respondent 1 filed in the Court of the 
District Munsif of Devnkottai the suit out of which 
this appeal arises for (i) a declaration that the suit 
instituted by the appellant was fraudulent and col- 
lusive, its object being to defeat the attachment 
which sho had effected in execution of the decree 
obtained by her in O. S. No. 56 of 193-1, and (ii) a 
decree setting aside the sale to the appellant. The 
plaint did not purport to be filed under the provi¬ 
sions of S. 53, T. P. Act, but respondent 1 sought 
and obtained leave of the Court to bring the suit on 
behalf of all the creditors. The District Munsif 
held that the appellant’s suit had been filed for the 
purpose alleged by respondent 1 and that both the 
appellant and respondent 2 were parties to the fraud. 
Accordingly ho granted the declaration asked for 
b and set aside the sale. The appellant appealed to 
the Subordinate Judge who agreed with the Dis¬ 
trict Munsif. The appellant has now appealed to 
this Court. In the first place he contends that there 
was no evidence on which the Subordinate Judge 
could find that be and respondent 2 were guilty of 
fraud. In the second place be says that the suit 
must be treated as having been filed under the pro¬ 
visions of S. 53, T. P. Act, and that section does not 
apply to u transfer made under an order of Court. 

There was amplo evidence on the record to justify 
the finding that the appellant and respondent 2 , 
who are related by rourriago, were parlies to a gross 
fraud on respondent 1 , and incidentally on the 

c T l 1Crt l beinK evidence t0 su PP° rt the finding 
of the Subordinate Judge, his decision is conclusive 

on the point. This was not seriously challenged. 
The appeHant really relies on the plea founded on 
S. 53, T. P. Act. Section 2 (d) of that Act ears 
that nothing contained in it shall bo deemed to 
nfJect, save as provided by S. 57 and Chap. 4 a 
transfer by operation of law or by, or in execution 
of, a decree or order of a Court of competent juris- 
diction. Section 5 says that in the sections which 
follow it the expression “transfer of property” 
means an act by which a living person conveys pro¬ 
perty, m present or in future, to one or more other 
living persons, or to himself, or to himself and one 
or more other living persons. As the transfer of 
vdc property to the appellant was made by an order 

Rpetiono 0Ur1, h ‘ 9 learned advocate 8a ys that theso 
a suit ,?nT r l t 0 r t0 prevont respondent 1 from filing 

^hash^m A b ‘ 63 ' Tb ' S ' 8 n ° doubt the cas0 Mr - 
in J m hangar on behalf of respondent 1 has 

ono at neTr, tHat S9 - 2 (,1) nnd 5 P"v*nt S' 53 
rdecren Of P Cn ? V. * transfor under » n order 
that tho Ant i Urt ; ^ 0rcovcr the preamble says 
bv act of n r h ' r n ntCa t0 tbe trans f° r of proper y 
cfedTtorinn 3, ? Ut tbis doe9 not mean that l 

a remedy, In ot'ZT^Zelt Mr^Bba! 

C-; 'St 7„rs“ t b, „7r n , bj 0^ d 3“; 

nullity upon this ground, though it has’not been 
sot aside or reversed, may be alleged in a collateral 
proceeding : (1854) 1 Macq. 535 = H 9 It 1 55 
(1663) 10 H. I, C. 404 at p. 431=138 It it 217 at 
P.234 = 32 L.J.Q.B. 337.2 “Fraud” sal^ Dc 
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was paid out to respon- 


, l*atfick ) 1 WnC<1 ' 535 ; H9 K ' R ' 56 ‘ Shed,len v. 

2. (1863) 10 H. L. C. 404 : 32 L. J. Q. Ii. 337 . q 

: 9 L T (N - s ) 60 = n W. R 
• 138 R. R. 217, The Queen v. Saddler ’6 Co. 
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Grey C. J., "is an intrinsic, collateral act, which 
vitiates the most solemn proceedings of Courts of 
justice. Lord Coke says it avoids all judicial acts 
ecclesiastical and temporal.” 20 How. St. Tr. 544 = 
- L- C. 687. 5 In applying thi 3 rule, it mut¬ 

ters not whether tbe judgment impugned has been 
pronounced by an inferior or by the highest Court 
of judicature in the realm, but in all cases alike it 
is competent for every Court, whether superior or 
inferior, to treat as a nullity any judgment which 
can be clearly shown to have been obtained by 
manifest fraud : (1854) 1 Macq. 535.1“ 

In (1863) 10 H. L. C. 401 at p. 431 = 138 R. It. 
217- at p. 234 one of the authorities on which the 
learned author relies for tbe above statement 
Willes J. said : 

A judgment or decree obtained by fraud upon a 
Court binds not such Court, nor any other ; and 
its nullity upon this ground, though it has Dot been 
set aside or reversed, may be alleged in a collateral 
proceeding, (1844) G Q. B. 5*7,* (1835) 3 Cl. & F. 
4/95 (1854) 1 Macq. 535.1" 

A decision which is very much in n^int is that 
given in 10 Cal GIG 0 where the question was whe¬ 
ther a deed of gift was fraudulent and void as 
against creditors. At the time the Transfer of 
Property Act had not come into force, but neverthe¬ 
less the Privy Council affirmed the decree which 
had been passed setting aside the transaction. In 
the course of the judgment in that case, Lord Fit- 
7 .era Id said : 

‘By statute 13 Eliz., C. 5, all conveyances, gifts, 
and alienations of lands or goods whereby creditors 
might bo in any wise disturbed, hindered, delayed, 
or defrauded of their just rights, are declared' ut- 
terly void. 

Whether or not that statute (which may not ex- 0 
tend to or operate in the mofTussil in India) is 
more than declaratory of the common law, so far 
as it avoids transactions intended to defraud credi- 
tors, there seems to be no doubt that its principles 
and the principles of the common law for avoidin'" 
fraudulent conveyances have been given effect to by 
the High Courts °f India, and have properly guided 
their decisions in administering law according to 
equity and good conscience." 

These observations have full force here, and the 
principle which underlies them was applied by a 
i-ull Dench of this Court in 41 Mad. 370." It was 
there held that though by reison of S. 2 (d). T. P. 
Act, the Act does not apply to sales in execution, 
yet the principle of S. 3G of tho Act, which embo¬ 
dies a rule of justice, equity and good conscience 
can be applied and rent apportioned from day to h 
day as between a lessor and the transferee of his 
ngbt in execution in tho course of a year of the 
lease. What the appelUnt in effect says is that 
whero a person has obtained a transfer of property* 
under an order of the Court as the result of a gross 
fraud, tho Court is powerless to remedy the injus¬ 
tice caused unless S. 53, T. I\ Act, am bo invoked.! 


e 


3. 20 How. St. Tr. 544 : 2 Smith L. C. GS7, Hex v. 
Duchess of Kingston. 

4 . (1844) G Q. B. 587 : 14 L. J. Q. B. 25. Phillip, 
son v. Earl of Egromont. 

5. (1835) 3 Cl. A F. 479 : 9 Bligh (N. s.) 532, 
Earl of Bandon v. Becher. 

6 . (’84)10 Cal. 016: 11 I. A. 10; 4 Sar. 500 

(P-C ), Abdul Hyc v. Mir Mobamcd Mozafar Hus- 
sain. 

7. (’18) 5 A. I. R. 1918 Mad. 557 : 43 I. C. 78 : 41 
Mad. 370 : 33 M. L. J. G18 (F. 1!.), ltangiah 
Cbetly v. Vajravelu Mudaliar. 
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^ To follow this argument to its logical conclusion 
means that all a debtor has to do in order to defeat 
his creditors is to induce some equally fraudulently 
minded person to bring a false suit against him, 
say on a promissory note, obtain a decree and at¬ 
tach and buy in the defendant’s property at the 
court auction. The Court certainly has full power 
to remedy such an injustice and tho Courts below 
have applied the proper remedy. It is indeed regret¬ 
table that the appellant, having been found guilty 
,of fraud against respondent 1, should have persisted 
in this appeal. The finding of the Subordinate 
Judge that he was a party to the gross fraud was 
conclusive, but it may be added that we agree with 
his finding. The appeal will be dismissed with 
costs in favour of respondent 1. 

C.R.K./G.N. Appeal dismissed . 

A. I. R. (29) 1942 Madras 634 

Abdur Rahman and Somayya JJ. 

Goverdhandoss Takersey — Appellant 

v. 

M. Abdul Rahiman and another — 

Respondents . 

Appeal No. 5 of 1940, Decided on 3rd March 
1942, against decree of Sub. Judge, Nilgiri9 at Oota- 
camund, in 0. S. No. 52 of 1939. 

(a) Partnership Act (1932), S. 69 (2) — Non- 
registration ol firm—Court is not bound to dis¬ 
miss suit suo motu. 

There is a distinct provision in the Limitation 
Act that a Court is bound to dismiss a suit on the 
o ground of limitation if it finds the suit to bo barred 
whethor a plea of this kind had been raised on be¬ 
half of tho defendants or not. No such provision 
however exists in tho Partnership Act and there¬ 
fore the Court is not bound to dismiss a suit on the 
ground of non registration of tho firm suo motu if 
no plea had been raised by any of the defendants to 
tho suit. [P 037 C 2] 

(b) Partnership Act (1932), S. 69 (2) — Point 
of non-registration being one of law can be 
raised for first time in appeal. 

The point under S. 09 (2) as to non-registration 
of a firm being ono of law can bo raised for the first 
time in appeal if all tho facts necessary for its de¬ 
termination aro on tho record : (’39) 26 A. I. R. 
1939 Sind 200, Ref . [P 637 C 2) 

C. p. C._ 

d (’40) Chilaley, O. 41. R. 1. N. 12. Ft. 13. 

(’41) Mulla, Page 1155, N. "Grounds of objection 
which may bo taken for tho first timo in ap¬ 
peal.' * 

(c) Partnership Act (1932), S. 69 (2) — Appli¬ 
cability— S. 69 (2) must be strictly construed — 
Contract entered into by partner personally 
— He can sue alone without joining other part¬ 
ners as plaintiffs — Suit docs not fall within 
Section 69 (2). 

A stringent provision liko S. 09 (2) must be 
strictly construed. The provisions of S. 09 (2) can 
only bo attracted to a suit if it was instituted either 
by or on bolmlf of tho firm, that is to say ex facie 
it purports to be filed either by or on behalf of tho 
firm or even in the interests of tho firm. But thi3 
must be clear from tho plaint itself and must not 
in any case depend on the liability of a plaintiff to 
restore tho benefit that he has received out of that 
3uit to tho firm of which he is a partner eventually. 


It is immaterial whether the benefit of the suit is 
to go to any person other than the plaintiff ulti¬ 
mately. A contract entered into by a partner per¬ 
sonally constitutes a personal agreement and there¬ 
fore the partner is entitled to bring a suit on the 
contract in his own name without joining the other 
partners as plaintiffs in the action. Such a suit 
does not fall within the mischief of S. 69 (2). 

[P 637 C 2] 

(d) Principal and agent — Power to sell im¬ 
movable property includes power to receive 
price thereof — Cases of moveable property 
must be decided on entirely different considera¬ 
tions — Authority to sell goods carries with it 
authority to receive price—Power to sell sandal 
wood held included power to agree to sell 
sandalwood that was not ready for delivery 
and had to be cut, dried and cleaned later on— 
Power to sell trees held included power to f 
receive their price. 

An agent having an authority to sell must not 
only be taken to have authority to do every lawful 
thing which is necessary to effect a sale but also 
what is usually done in tho course of conducting a 
6ale. And the receipt of tho value or tho price of 
the property sold by tho agent must be regarded to 
bo what is usually done in the course of conducting 
a sale. Sale as defined in tho Transfer of Property 
Act is a transfer of ownership in exchange for a 
price and the authority to sell immovable property 
and to convey the same to tho purchaser therefore 
carries with it the power to receive tho price : 20 
M. L. J. 479, Not approved ; (1834) 42 R. R. 802 
and (1858) 27 L. J. Ch. 434, Expl. [P 639 C 1, 2] 

Cases of moveable property must be decided on ^ 
entirely different considerations. Section 27, Sale of 
Goods Act, only provides that a person cannot 
validly sell the goods belonging to another unless 
he had authority to do 90 (or where tho authority 
could not bo disputed by the owner on account of 
his conduct) and doc3 not separate the power of salo 
from tho power of authority to receive the price. 

Tho authority to sell goods is assumed car ^ 
with it tho authority to receive tho prico ; G oo 
L. T. 705, lie/. [F 630 C2; F 640 Cl) 

Tbo power of attorney executed by the prmcip.il 
in favour of his agont was a9 follows : you shall 
out the pandalwood trees in the undermentioned 
two estates by employing coolies, sell them ac¬ 
cording to your liko, pay tho wages, etc., to tho 
coolies, maintain ledger and day-book accounts in 
respect of sale, deliver them to mo with the parti- 
eulars. You shall yourself sign on my behalf in tho * 
forest Government order, permit, oto., in tho under¬ 
mentioned two estates from this date": 

Field that tho power to sell tho wood in tbo cir¬ 
cumstances contained in the power of attorney in¬ 
cluded tho authority to agreo to 6ell tho wool that 
was not ready for delivery and had to bo cut, dried 
and cleaned later on. Cl* 639 C 1] 

Field further that thero was nothing in tho 
power of attorney which might even suggest that 
the agent's powers were in any way limited as long 
as ho was exorcising the authority given to ,,rl | 
under the power of attorney and that tho ftUlb0 . r ‘ ; 
to sell tho trees included tho power to receive thtir 
price, largo or small. t 1 ° 11 


e) Principal anJ agent — Apent can "°‘ 
o transaction in which his pe . rs °'?“ , ciDa , 

n contlict with his duty towards h.s pr nc.p* 

I holding general power ol attorney rom I 
eeing to sell to O agent of D certa.n tons ol 


i94a 


Goverdhandoss v. Abdul Rahiman ( Abdur Rahman J.) Madras 635 


a sandalwood out of estates belonging to his 
principal—C paying Rs. 8700 by way of advance 
to J—Rs. 5000 in cash and balance of Rs. 3700 
that was due by A to D was taken into account 
towards advance — Suit by D for refund of 
advance—.-1 in absence of specific authority 
held could not accept money which he owed to 
D by way of advance on behalf of £ — B held 
liable for money actually paid by C to J as 
advance—Question of C‘s authority to enterinto 
contract held had no relevancy on question of 
refund though it would be material on question 
of plaintiff’s liability to pay damages for breach. 

Under tho terms of an agreement A who hold a 
general power of attorney from B agreed to sell to C 
as an agent of the plaintiff D 30 tons of sandalwood 
that may be got ready by A out of two estates 
belonging to his principal B in a period of one year 
at Rs. 800 per ton and any further quantity of wood 
that may be available out of tho aforesaid estates 
at Rs. 780 per ton. A sum of Rs. 8700 was paid by 
C by way of an advance to A towards tho contract. 
A sum of Rs. 5000 was stated to have been paid in 
cash and the balanco of Rs. 3700 that was due by 
d to tho plaintiff D in ro3pect of certain previous 
dealings was said to have boon taken into account 
towards tho advance. Tho plaintiff asked for tho 
refund as C was not, according to his contention, 
authorised to enter into tho transaction without his 
specific authority and even if found to have been 
actrng within tho scopo of his authority as the 
contract remained unfulfilled: 


/feW that an agent could not enter into a trans- 
notion in which his personal interest was in conllict 
with hi3 duty towards his principal and thereforo A 
as an agent of B could not accept the money which 
ho owed to tho plaintiff by way of an advanco on 
behalf of B towards the transaction in tho absonce 
of specific authority to do so without actually re¬ 
ceiving it from C unless A wa3 not only in a position 
to pay tho amount due by him to tho plaintiff in 
cash in B's account but had in fact done so. Nor 
could B bo liable to refund tho amount that was 
not paid to A on his behalf unless B had chosen to 
ratify 4 ’s net with full knowledge of all the facts 
so that B might be found to have accepted tho 
responsibility for his agent’s act. [P CtO C 1, 2] 

Held further that to tho extent of the amount 
a was actually paid to A there wa 3 no conflict 
*vL" e f° n 3 '' ,terest & nd duty. It was not possible 
tv>nf e n ° r ° °f t0 ,8 et rid of his liability to refund 
d ™ Un wbl 7 wns received by his agent within 

.. only conferred on him by tho power of 
attorney. [I* 610 C 2] 

C tnt * °, tbe question of the authority of 
J 1 " *7° tb ° ? ontract might and would in 
C ‘ b9 ; ° n tbe nation of the plaintiff’s liability 

had no 7* eS ° r tb ° breach of the contract but 

whloL r0lev f U ! ,C >; , t0 tho nation of refund for 
which tho suit had boon instituted. (p CIO C 2] 

B. Swaminatha Ayyar _ for Appellant. 

B. SUarama Itao and T. Krishna Bao — 

for Respondents. 
ABDUR RAHMAN J— This appeal arises out 
of a suit for refund of Rs. *700 stated to have been 
ad^nced by defendant 3 os an agent of tho plaintiff 
to defendant 1 at the timo of tho execution of tho 
agreement (Ex. .1) on 0th November 1936. Under 
the terms of this agreement, defendant 1 who held 
“ general power of attornoy dated 24th March l'jjij 
irom defendant 2. agreed to sell to defendant 3 , as 
agent of the plaintiff 30 tons of sandalwood tha* 


may be got ready by the former out of tbe two 
estates (Benhope and Killiard) belonging to bis prin- * 
cipal in a period of one year at Rs. 800 per ton and 
any further quantity of wood that may bo available 
out of tbe aforesaid estates at Rs. 780 per ton. Tbe 
sum of Rs. 8700 was acknowledged to have been 
received by way of an advance in Ex. J and was 
agreed to be adjusted at tbe time when the goods 
were delivered to defendant 3 on behalf of tho plain- 
tin at tho rate of Its. 100 per ton. The agreement 
also provided for a liquidated damage at Rs. 150 
per ton if either of the parties failed to deliver or 
tuko tbe goods mentioned iu tbe agreement. On tho 
same date another varthamanani letter (Ex. J-2) 
was executed by defendant 3 as an agent of tho 
plaintiff in favour of defendant 1 as the power of 
attorney agent of defendant 2 under which six tons 
of sandalwood (not covered by tbe agreement Ex. J) 
were sold at the rate of Rs. 810 per ton and were / 
agreed to bo delivered before 30th November 193G. 
Defendant 3 communicated tbe terms of tbe agree¬ 
ment Ex. J to his principal in Bombay tho very 
next day (Ex. F-14) in which be referred to a sum 
of Rs. 8/00 having been paid by way of an advance 
to defendant 1 towards this contract. A sum of 
Its. 5000 was stated to have been paid in cash and 
tbe balance of Its. 3700 that was due by defen¬ 
dant 1 to the plaintiff in respect of certain previous 
dealings was said to have been taken into account 
towards tbe udvance. Tho plaintiff sent a telegram. 

Ex. F-15,in reply on 13th November 1936 in which 
he expressed his surprise at defendant 3’s failure to 
act in accordance with the instructions contained 
in the former’s letter (obviously referring to tho 
letter dated 3rd November 1936 Ex. F-ll), refused 
to accept tho terms communicated to him in Ex. F-14 
and asked defendant 3 to cancel tho agreement. 
Defendant 3 was also forbidden by the plaintiff to 
pay Its. 5000 to defendant 1. But the sum of Rs. 
5000 or, as it really transpired later, the sum of 
Rs. 4600 had already been paid to defendant 1 on 
the date on which Ex. J was executed. 

On the receipt of the telegram Ex. F-15, defeo- 
dant 3 wrote to defendant 1 on 15th November 1936 
(Ex. H) in which the plaintiff’s refusal to abide by 
the agreement was duly communicated and tbe sum 
of Rs. 5000 alleged to have been paid to defendant 1 
was asked to lie adjusted towards the price of the 
six tons of sandalwood covered by tho agreement, 

Ex. .J-2. This letter was not acknowledged by defen¬ 
dant 1. Defendant 3 was thus constrained to writo 
another letter on 30th November 193(3 (Ex V) in 
more or less tho same terms. This was taken by 
defendant 1 to Mr. Ranminurthi, au advocate at h 
Ootacamund, who sent a reply to defendant 3, 

(Ex. K). In this letter a sum of Rs. 5000 was ack¬ 
nowledged to have been received in cash and 
defendant 3's contention that tho agreement. Ex. J, 
had been entered into subject to the condition of its 
beinn ratified by tbe plaintiff was repudiated. De¬ 
fendant l expressed his readiness and willingness 
to abide by the terms of tho agreement and threa¬ 
tened to make defendant 3 and his principal (tho 
plaintilT) liablo if they persisted in committing a 
breach of the agreement. On the samo date a copy 
of tho reply sent to defendant 3 was sent to the 
plaintiff’s lawyer at Bombay (Ex. K-I) in which a 
copy of Ex. K was enclosed. This was taken or sent 
by tho plaintilT to Messrs. Payne and Co., Solicitors 
of Bombay for reply. They wrote Ex. Land Ex. L-i 
on 23rd December 1936 to defendants 1 and 2, res¬ 
pectively. In these letters, defendant 3’s authority 
to enter into “any contract with any person" with¬ 
out the plaintiff's express authority and sanction 
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c was denied and the agreement was said to have 
been brought about under some kind of pressure and 
coercion to which defendant 3 was alleged to have 
been subjected. In the end.it was asserted that the 
agreements were conditional on the plaintiff’s ap¬ 
proval and as he had repudiated them on 15th 
November 1936, they were no longer binding. The 
allegations contained in these letters were denied 
by the defendants in the letters written by their 
lawyer on 23rd January 1937 (Ex. L-2 and Exhi¬ 
bit L-3). 

The presontfsuit was instituted by the plaintiff 
on 16th February 1938, with the allegations that 
defendant 3 was not entitled to enter into any 
agreement on behalf of the plaintiff and that in 
doing so, he had not only acted beyond the scope of 
his authority but in direct contravention of the 
plaintiff’s instructions. Defendant 2 was attempted 
0 to be made liable for the refund of the amount of 
Rs. 8700 which formed the consideration of Ex. J, 
as defendant 1 held a power of attorney from defen¬ 
dant 2 and had acted within the scope of his autbo. 
rity. Defendant 1 in his reply contended that 
defendant 3 had been for a long time acting on 
behalf of the plaintiff in such matters and that the 
agreement was fully within the scope of his autho¬ 
rity. And since the breach of the contract by the 
plaintiff and defendant 3 was alleged to be unjusti¬ 
fied and defendant l's readiness and willingness to 
abide by the terms of the contract re affirmed, tho 
whole of tho advance of Rs. 8700 was claimed to 
have been forfeited. A sum of Rs. 1715-8-0 was 
claimed on behalf of defendant 1 in the alternative 
as having been suffered by him in consequence of 
the breach by the plaintiff and defondant 3. Defcn- 
c dant 2 in his written statement contended that 
defendant 1 bad no authority to enter into a con¬ 
tract contained in Ex. J. It was said to bo in excess 
of his powers and tho power of attorney referred to 
by tho plaintiff in tho plaint was alleged to have 
been cancelled by defendant 2 long before Ex. J 
came into existence. In the alternative he asked for 
damages from tho plaintiff to the extent of Rs. 5700. 
The plaintiff in his replication dated 26th July 
1939 also pleaded u ratification bv defendant 2 of 
the agreement entered into by defendant 1 on his 
behalf. 

Two additional written statements were filed on 
behalf of tho first two defendants on 23rd August 
1939 in which it was contended that tho nmount 
for which tho suit was brought was not duo to tho 
plaintiff personally and tho claim for tho same 
could not therefore be enforced by him. In other 
a words, as specified in p.ira. 3 of tho written state¬ 
ment, the suit was not brought by the proper per¬ 
son and was therefore liable to be dismissed. Tho 
plea raised on behalf of defendant 2 in his written 
statement was, if anything, clearer. It was alleged 
that tho suit was instituted by Goverdhandoss, the 
plaintiff in his individual capacity and as ho had 
no right to the suit amount, he was incompetent to 
filo it. It was also alleged in para. 3 of the addi¬ 
tional written statement that the Firm "Gover- 
dhundoss Thakersoy” had not been registered as 
required under tho Partnership Act at or before tho 
presentation of the suit and that registration was 
effected only on 31st Julv 1939. Ono of these writ¬ 
ten statements, i. c. t the ono filed on behalf of 
defendant 1 uppears to have been admitted on a 
condition which appears to ho meaningless. The 
writing of tbo learned Subordinate Judge is ex¬ 
tremely illegible but the order admitting tho state¬ 
ment on behalf of defondant 1 is read by the office 
as follows ; ’’Counter filed; not o PI >osed subject to 
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plaintiff being allowed to raise the contention that 
it is not open to the defendant to revise the memo 6 
(written statement) filed.” 

The other order was unconditional, and it gave 
permission to defendant 2 to raise this new defence. 

\\ by should these two orders passed on tho same 
day have been diflerenfc in terms cannot be easily 
understood unless it be that the Subordinate Judge 
desired to admit the written statement of defen¬ 
dant 2 on the same condition as was imposed by 
him when he was admitting the additional pleas on 
behalf of defendant 1. Why were pleas of this nature 
allowed to be raised at all, unless tho Subordinate 
Judge had applied his mind and come to the 
decision that these ought to be admitted is equally 
incomprehensible. The issues framed by the Subor¬ 
dinate Judge on 6th August 1939 raised points 
other than those mentioned in the written state¬ 
ments. It is not easy to follow how these issues / 
were framed and why the objections on behalf of 
the defendants were misunderstood. We take it, 
however, that tho issues raised by tho lower Court 
merely covered the objections contained in the 
additional written statements filed on 23rd August 
1939 and their scope could not be enlarged only be¬ 
cause they happened to be vague and indefinite. 
Objections of this kind should be, if raised, faced 
by the trial Courts and disposed of finally. Tho 
pleas should have been either admitted or rejected. 

The Subordinate Judge in a judgment which is un¬ 
necessarily prolix held that although tho power of 
attorney in favour of defendant 1 was not proved to 
havo been cancelled until April 1937, ho had no 
authority to enter into a contract on behalf of de¬ 
fendant 2 and that the latter had not ratified the 
agreement contained in Ex. J. He also found that g 
defendant 3 had authority on behalf of the plaintiff 
to enter into the contract. The contention that tho 
whole of tho advanco was liable to bo forfeited was 
repelled but tbo plaintiff was held liablo to pay 
damuges suffered by defendant 1 to tbo extent of 
Rs. 1715-8-0. Ho also found that out of Rs. 5000 a 
sum of Rs. 400 was not paid in cash by defondant 3 
and that a promissory note for tbo amount was 
executed by him in favour of defendant 1. In view 
of bis findings, the Subordinate Judge ordered the 
promissory note to be returned by defendant 1 to 
the plaintiff and pissed a decree for the sum of 
Rs. 8300 against defendant 1 after n credit for 
Rs. 1715-8-0 found to have been suffered by him as 
damages was allowed to him. Tho suit against 
defendant 2 was dismissed. The plaintiff appeals. 

Before wo go into the various questions raised on 
behalf of the parties, wo would liko to examine the h 
contentions advanced on behalf of defendants 1 and 
2 in their additional written statements on 23rd 
August 1939. If the plaintiffs 6uit is liablo to be 
dismissed on the ground that ho had no locusstnndi 
to maintain the action, it would bo unnecessary to 
examine tho other questions. Tho objection that the 
plain till was incompetent to maintain the suit in 
his individual capacity was based on tho assertion 
that the money advanced under the agreement 
Ex. J belonged lo tho firm working under the name 
and style of Goverdhandoss Takersey—which also 
happened to bo tho name of the plaintiff who was a 
partner thereof. The plaintiffs capacity to institute 
the suit in his individual name was, for that rea¬ 
son questioned. 

But taking advantage of tho issues framed by the 
lower Court, Mr. Sitnrama ltao, learned counsel for 
tho respondents, contended that in 60 far as the suit 
was instituted ’on behalf’ or in other words, for the 
benefit of tbo firm of Goverdhandoss Takersey, it 
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fl falls within the mischief of S. 69 (2), Partnership 
Act (Act 9 of 1932) and is liable to bo dismissed on 
that ground. We have already referred to the fact 
that tbo plea advanced on behalf of the defendants 
was only to the effect that Goverdhandoss Takersey 
who hnd filed tho suit in his individual name was 
incompetent to do so and not that the suit was by 
or on behalf of the firm of Goverdhandoss Takersey 
and was not maintainable in the absence of the firm 
having been registered. In fact, the plea that is now 
being advanced is directly opposed to what had 
been raised in the written statements. Tho conten¬ 
tion then was that the suit had been instituted by 
Goverdhandoss Takersey in his individual capacity 
and it could not therefore be maintained. The 
argument that is now urged assumes that the suit 
had been brought by the plaintiff on behalf of tho 
firm and would be maintainable if the firm hnd 
0 been duly registered before its institution as re- 
quired by the Partnership Act. The reasons for 
this change of front are not far to seek. It was not 
denied on behalf of the plaintiff that tho firm of 
Goverdhandoss Takersey was not registered at the 
time when the suit was instituted but was regis- 
tered shortly before this plea was raised on behalf 
of the defendants. Tho defendants were fully aware 
of this fact and had in their written statements 
even given the date when tho registration was 
euected. 


In all probability, tho plea that the suit was on 
behalf of tbo firm and was liable to be defeated on 
that ground was not raised as one of the learned 
Judges of this Court had taken the view that the 
registration of the firm subsequent to the insti- 
tution of the suit was sufficient and the suit could 
.>70 )e pissed on that ground ; (1937) 2 M. L. J. 

wn/nn UU wb y ‘be plea that the present suit 
\\as on behalf of the firm was not raised and tbe 
objection—even if the issue was to be taken literally 
and ns extending the scope of the pleas raised in 
the written statements—not pressed, as stated by 
the lower Court, at the time of the arguments. But 
after the decision of this suit by the lower Court 
be , , V, . ew >" (V*?) 2 M. L. J. 2731 was dissented 
mad. \ n * 1911 ^ I 2 , L ' J> 9G8 ‘ an(1 “n attempt was 

hi tL Pr .f 3 lhG ob i ection - ^though not raised 
1 ‘ Uo written statements-which happened to be 

tSS &l he ^ 3 0f tbc iS£Ue ns the 

Eunnortrd L Tb ? Mention was attempted to be 

of tho firm' y o(V S ^ le u Cnt , of °?° of 1,10 partners 
examine) Goverdhandoss Takersey who was 

(i> w n The ft r Witnes \ on bebalf ot the plaintiff 
d atemont toZFZ* 0 admission . however, in this 

iiliTbrtSft Z B r. r,Ct ’ Ex - '■ ™ en, " eJ 

that h tho 'comp r° inted ° ut to Mr - Sitarama Rao 

I (1937 7 ) 2 2 V'l' R i l 9 - 3 ? v nd - I 07 : 170 i- C - 216 : 

( 937 ) 2 M. L. J. 2/3 Varadarajulu N.iidu and 

liar PPUfl am' *'“‘ du Co - v< lla jttmnnioka Muda- 

2 ; 29 A.I.R. 1942 Mad. 252 : 199 I. C 99 • 

p L U - 0942) Mad. 355 : (1941) 2 M. L. J ‘oro’ 

onnncbami Gounder v. Muthusami Gonnder 


fi.on of Sind in A. I. R. 1939 Sind 2063 in support 
of his contention. There is a distinct provision in C 
the Limitation Act that a Court is bound to dismiss 
a suit on the ground of limitation if it finds the 
suit to be barred whether a pica of this kind had 
been raised on behalf of the defendants or not No 
etich provision however exists in the Partnership 1 
Act. It is not therefore quite easy to accept the! 
view that the Court is bound to dismiss a suit on 
the ground of non-registration of the firm suo motu 
even if no plea had been raised by any of the defen. 
dants to the suit. We agree however that a point 
of law of this nature can bo raised for tho first time 
in appeal if all the facts necessary for its deter 
mination are on the record. Had we therefore been 
of the view that there was substance in this con- 
tention, wo would have had to give effect to it. But 
on a rending of the plaint we find that the suit 
was not instituted by or on behalf of the firm but by f 
Goverdhandoss Takersey in his individual capacit'y 
and this fact was actually admitted by the defen¬ 
dants in their written statement. Learned counsel 
tor the respondents however contended that this 
would not be material if the suit was actually filed 
in the interest of the firm. He urged that such a 
suit would fall within tho ambit of S. 69 (•>) p flrt 
nersh.p Act. and would be covered by the 'words 
on behalf of tho firm" used in that section We 
are not impressed by that argument. A stringent 
provision of this nature has. first of all. to be 
strictly construed, it is, moreover, immaterial in 
our opinion, whether the benefit of a suit is to go 
to any person other than tho plaintiff ultimately 
The provisions of S. 69 ( 2 ). Partnership Act. could 
only be attracted to a suit if it was instituted either 
by or on bebalf of the firm, that is to say. ex facie 
it purports to be filed either by or on bebalf of the 9 
firm or even, as urged by Mr. Sitarama Rao, in the 
interests of the firm. But this must be clear from 

inM?«r n !-r! eW ? nd ?' lst not in ftn y case depend 
on the liability of a plaintiff to restore the benefit 

that he has received out of that suit to tbe firm of 
t T b ' Cb be ' Sa P r a . rt "f r eventually. The law has been 

(Editi^ lO)': J ° n P,lrtnershi P at P^e 350 

mnd? n ™Ta r i tn0r n ? a y., 3UeaIone on a written contract 
made with himself if it does not appear from the 

contract itself that he was acting as agent of the 

firm ; and one partner ought to suo alone on a con- 

tract entered into with himself, if such contract is 

beblfr niT de w ,th , blm 113 P rinc 'P al . an <l not on 
behalf of himself and others." 

The supreme Court of Hongkong had nonsuited 
he plaintiff in 14 Moo P. C. I60‘ on the ground h 
1 w- * he 9Uit s h° u ld have been filed by tho firm 
which was beneficially interested and not by tho 
plaintiff who had entere.l into the contract. This 
decision was reversed by their Lordships of the 
trivy Council who held that the contract having 
been entered into by the plaintiff personally com, 
stunted a personal agreement and that he was I 
entitled to bring tho suit in his own name without 
joining his partners as plaintiffs in the action The 
suit could therefore be and was properly instituted 
by tho plaintiff and the defendant’s objection that 
the present suit falls within the mischief of S. 69 
(2), Partnership Act is therefore overruled. We 

3. (’39) 26 A.I.R. 1939 Sind 206 : 181 I C 88 • 
I.L.R.(1939) Kar. 765, Lokramdas Chatonial Virni 
v. Thiinimal Sbcvaram. 

4 ( '. !!, 86 ,V *y 00 P * C - 160 : 4 L. T. (N. S.) 155 : 

J W. R. o03 : 134 R. R. 35. Agacio v. Paul S. 
rorbes. 
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a must now see whether the plaintiff was entitled to 
bring the suit in his own name. It is true that the 
agreement. Ex. J, doe3 not clearly state that defen¬ 
dant 3 was acting on behalf of the individual 
Goverdandoss Takcrsey and not on behalf of the 
firm carrying on business in that name — but on 
going through the various letters that were ex¬ 
changed between the various parties to the suit 
(Ex. F-14, Ex. V, Ex. K, Ex. L and Ex. L-l) there 
is no doubt left in our minds that defendant 3 had 
entered into the contract, Ex. J, as an agent and on 
behalf of the individual Goverdandoss Takersey and 
not the firm of that name. The first important 
question of fact to decide is whether defendant 1 
was empowered by defendant 2 to enter into a con¬ 
tract such as is contained in the agreement Ex. J. 
The lower Court found (and that finding is not 
challenged before us) that the power of attorney, 
b Ex. M, had not been cancelled until April 1937, 
i. e., for at least five months after this agreement 
was entered into. Defendant 1 would therefore bo 
entitled to enter into a contract on behalf of defen¬ 
dant 2 if he was authorised to do so under that 
document. The material portion of Ex. M is as 
follows : 

“You shall cut the sandalwood trees in tho 
undermentioned two estates by employing coolies, 
sell them according to your like, pay the wages, etc., 
to the coolies, maintain ledger and daybook accounts 
iu respect of sale, deliver them to me with parti¬ 
culars. You shall yourself sign on my behalf, in the 
forest Government order, permit, etc., in the under¬ 
mentioned two estates from this date." 

These two estates are then described in the sche¬ 
dule. We have already referred to the fact that 
c the sandalwood trees on the two estates known as 
Benhope and Killiard belonged to defendant 2. They 
were purchased by him in October and December 
1935 under Ex. 18 (a) and Ex. 15 respectively. It 
was in regard to these sandalwood trees that tho 
power of attorney was executed by defondant 2 in 
favour of defendant 1. It was in regard to these 
sandalwood trees that he had entered into an agree¬ 
ment with defendant 3 under Ex. J. 

Learned counsel for the appellant argued the caso 
in this Court against defendant 2 both on the basis 
and independently of this power of attorney. But 
as, in our opinion, the power of attorney is clear and 
binding on defendant 2 in respect of this transac¬ 
tion, it is unnecessary for us to refer to a largo 
body of other documents to which our attention 
was drawn by learned counsel for tbo appellant in 
this connexion. Defendant 2 was not hold liable by 
d the lower Court, (a) as defendant I was found to 
have entered into a contract in regard to 87 tons of 
sandalwood which it was not possible to supply to 
tho plaintiff out of tho two estates; (b) a9 the terms 
in the power of attorney were so construed as not 
to confor any authority on defendant 1 to onter into 
a forward contract; and (c) as defendant 1 was not 
found to have been authorised under tho power of 
attorney to receive a largo sum of Its. 8700 as an 
advance : vide paras. 20, 21, 22 and 23 of the 
judgment. Tho sumo grounds have been reiterated 
by learned counsel for the respondents before us in 
support of his contention that defendant 1 could 
not have been authorised by defendant 2 to enter 
into a contract of the nature contained in Ex. J, 
lie also attacked the contract on the ground that 
inasmuch as defendant 1 had been induced to enter 
into the contract contained in Ex, J bv agreeing to 
make his own principal, defendant 2, iiablo for tbo 
sum of Its. 3700 in substitution for his own liabi¬ 
lity, be must be held to have acted in such a way 


as came in conflict with his own duty as an agent 
and the transaction must, for that reason, be held e 
to have been vitiated. We will consider this objec¬ 
tion separately and later. 

The contention that defendant 1 had entered 
into a contract for the supply of 87 tons of sandal¬ 
wood that was far in excess of the supplying capa¬ 
city of the two estates is based upon the term 9 
found in Ex. J that the parties to that document 
had agreed to deduct Rs. 100 per ton out of the 
advance received or acknowledged to have been 
received by defendant 1. Wo are not however pre¬ 
pared to agree with the construction that is being 
placed on that agreement. It specifically provides 
for the sale of 30 tons of sandalwood. This was 
approximately the quantity of wood that was to be 
found in tho two estates. Had the parties been con¬ 
templating the supply of wood not out of the two 
estates but from other sources, wo have no doubt / 
that it would have been clearly mentioned in the 
agreement. A reference to the supply of further 
wood was obviously made to cover such additional 
wood as may be available from out of theso two 
estates in addition to the 30 tons which formed the 
subject of the agreement. It is difficult to infer that 
the contract was to supply 87 tons of sandalwood 
simply because Rs. 100 had to be deducted out of 
every ton of wood delivered by defendant 1 to defen¬ 
dant 3. The obvious meaning of a provision of that 
nature was that Rs. 100 would be deducted on the 
delivery of each Ion upto 30 tons and the balance 
would be deducted from out of the price due in 
respect of such other wood as may be supplied in 
addition to 30 tons. It is unreasonable to assume 
that a contract for the supply of 57 tons would have 
been left so vague and indefinite if the idea were g 
that defendant 1 could get that quantity from else¬ 
where and supply it to defendant 3. Had the price 
of sandalwood risen higher than for which it was 
agreed to be sold, could it have been contended on 
the basis of a contract 6uch as is to be found in 
Ex. .1 that defendant 3 would have been entitled to 
recover damages from defendant I on tho latter s 
failuro to supply 57 tons of wood. Wo do not 
think so. 

Tho next contention which appears to have been 
accepted by tho lower Court and was advanced 
again beforo us was to the effect that defendant 1 
was not empowered by tho power-of-attorney to 
enter into an agreement for the sale of forward 
goods or rather of wood which had not boon cut, 
dried, cleaned and rendered fit for sale. Learned 
counsel for the respondents contends that tho power 
of sale mentioned in the power of attorney after the h 
power to have the sandalwood trees cut, leads to 
tho inference that tho power to sell could only be 
exercised after tbo trees had been cut. If tho order 
in which the various powers have been conferred is 
road in tbo manner suggested by learned counsel 
for tho appellant, it would mean that the power to 
pay wages, etc., to tho coolies (apparently for cut¬ 
ting the trees) could not bo exorcised by defendant 1 
unless tho sandalwood had been sold. But tho san¬ 
dalwood could not be sold, as contended, unless the 
trees wore cut. And the trees could not be cut unless 
the coolies were paid either daily or weekly. 1 he 
suggested construction would make it impossible for 
defendant 1 to do any work and would defeat tho 
very object for which the power-of-attorney was 
given to him. It is proved on tho record that the 
usual procedure in this business is that tho monies 
are advanced by the intending purchasers a er oy 
have entered into an agreement to buy tbo wood 
with the object of enabling tbe owner of the tree 
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a to pay for the cost of getting the trees cut and the 
wood dried and cleaned. The advances made by the 
persons who had entered into agreements of pur¬ 
chase are subsequently deducted from out of the 
price when the wood is delivered to them. This was 
exactly what had happened in this case as well. 
The power to sell the wood in the circumstances 
contained in the power of attorney would include 
tho authority to agree to sell the wood that was not 
ready for delivery and had to be cut, dried and 
cleaned later on. 

There is no force in the contention that defen¬ 
dant 1 was not entitled to receive a large sum of 
Rs. 8700 by way of an advance. There is nothing 
[in tho power of attorney which may eveu suggest 
jthat defendant l's powers were in any way limited 
|as long as he was exercising the authority given to 
him under Ex. M. But learned counsel for the res- 
0 pondents contended that the mere authority to sell 
the trees would not entitle defendant 1 to receive 
their price, large or small. In support of this con¬ 
tention reliance was placed on an observation of a 
Division Bench of this Court in 20 M. L. J. -179 6 
which was to the effect that tho authority to sell 
immovable property did not carry with it tho autho¬ 
rity to receive tho price of the same. This was, 
however, in tho nature of an obiter as the learned 
Judges wore not satisfied in that case that Mr. 
Dcvarajulu Naidn had been authorised to sell the 
house at the price at which ho had purported to 
6ell it without any further reference to the owners. 
But there is no doubt that the learned Chief Justice 
was of that opinion and referred to two cases (183-11 
42 R. R. 6020 Rnd (1858) 27 L j Ch 4347 on (be 

authority of which he was prepared to hold that a 
c mere general authority to sell land did not carry 
with it an implied authority to receive the purchase 
money on behalf of tho principal. These decisions 
first of all would have no application to the present 
case as we are dealing with wood cut and dried and 
not with immovable property. But even with regard 
to immovable property it is not quite easy to lay 
down unconditionally, and we say so with very great 
respect to tho learned Chief Justice, that a person 
authorised to 6ell the property would not ordinarily 
f. l ‘ entitled to receive tho price for which be sells 
the property. It would be different if an agent is 
authorised to execute a conveyance merely. But 
' ,. e K ” a Pe^on is authorised to sell, ho is naturally 
rr,nv/ ISC<1 t0 , do 60mellj ing more than to exccuto 
he ^n^i lM ? r ,nslnnc<? 1»® enn the price if 
thn L a, „ ady <wkod to sell for a price fixed by 
d nh=f.no, nt r" De Can . selcct the purchaser and, in the 

to an,^nt a M y ,T C 6 , C >*11 ‘he property 

bv more il U 10 w 63 if the same price is offered 

to sell or ^ , He Can * nter "'to en agreement 

to se l or of sa!e and can convey the property. An 

lEi m iT an !‘u th ° rity to ee " must not only be 

which aul, ! 0rit „ y t0 d0 every lawful thing 

iwhich is neccssory to effect a sale but also what is 

usually done in tho course of conducting a «alo And 

^ receipt of the value or the price oiTe property 

sold by the agent must bo regarded to be what is 

usually dono in tho course of conducting a sale. Tho 

power to receivo the price must bo ord’inarily, and 

in the absence of any stipulation or direction to tho 

5. CIO) 20 M. L. J. 479 : 7 I. C. 189 : 8 M L T 
7, Narasimhalu Chetti v. Sundarncbariar 

6. (1834) 1 Moo. & Rob. 326 : 42 R. It. 802, Mynn 
v. Joliffc. 

7 ; UBG8) 27 L. J. Ch. 434 : 2 Do. G. A J. 408 • 4 
Jur. ( N . s.) 619 : 6 W. R. 562 : 119 R. It. 213 
\eney y. Chaplin. 


contrary, considered to be implicit in the power of 
sale. It would otherwise mean that an agent who is * 
authorized to 6el! the property to a vendee may sell 
and convey tho property but when it comes to actu¬ 
ally receiving the price for which it has been sold, 
ho must withhold liis hand and refer tho vendee tc 
go and pay it to the owner for the simple reason 
that there is no specific authority in his favour to 
receive it on behalf of the owner. What would hap. 
pen if the vendee becomes an insolvent after the 
property has been conveyed to him? Is the owner to 
I°=° money? Let us now examine the decision on 
which tho observation of the learned Chief Justice 
was based. 

The facts in (1831) 42 R. R. 802<> were that an 
agent was employed to find a purchaser and to enter 
into a contract to 6el 1 an estate. lie possessed no 
authority express or implied, to receive the purchase 
money and was therefore held not entitled to receive / 
the purchase money on behalf of the owner of the 
estate. It must not be overlooked that the agent in 
that ease was merely a commission agent. This de¬ 
cision can only be understood on the basis that the 
agent in that case was an agent to find a purchaser 
and to enter into a contract to sell the estate but 
had no power to convey the same. Since the agent 
did not have the power to pass the title in the pro¬ 
perty, he was found to possess no authority to receive 
its price. This decision is no authority for the pro¬ 
position that an agent who is authorized to sell the 
property and to convey the same to the purchaser, 
would not be entitled to receive the price of the pro¬ 
perty sold and conveyed by him. The case in (1858) 

27 L. J. Ch. 431 5 6 7 from which the observations of 
Lord Chancellor Cranworth were cited by the learn¬ 
ed Chief Justice 6hould present no dilliculty if it is g 
remembered that the vendor’s solicitor, although he 
happened to be in possession of the executed convey¬ 
ance along "with the signed receipt for the consi¬ 
deration money indorsed” was held not entitled to 
recoive tho purchase money for the property as he 
was found to possess no authority to receivo the 
price and tho possession of the conveyance and the 
receipt executed by the vendor were not found by 
the Court of Appeal to confer any authority on him 
to receive tho money. There is nothing in that cose 
to suggest that the solicitor was authorized to sell 
and convey the property himself. We have discussed 
these cases not because the decision in 20 M. L. J. 
479& is binding upon us (the observation being in 
the nature of an obiter) but out of respect for tho 
learned Chief Justice. Sale has been defined in the, 
Transfer of Property Act ns being a transfer of 
ownership in exchange for a price. The authority to ^ 
sell would therefore carry with it the power to 1 
receive the price. At all events, cases of moveable 
property must be decided on entirely different consi- 
derations. An auctioneer who is merely au agent on 
behalf of an owner of goods was found entitled in 
(1877) 3G L. T. 705* to recover tho prico from the 
purchaser himself and was held personally liable 
when ho failed to deliver tho goods sold by him to 
tho purchaser. It may bo that this decision was 
arrived at ns the auctioneer was held to be in posses¬ 
sion of the goods (coupled with interest) as distinct 
from having merely their custody as a servaut or an 
agent; but we have referred to this case to bring out 
the distinction between the sale of moveable and 
immovable property. Section 27, Sale of Goods Act, 
(1930) and S. 178, Contract Act, confer special powers 
on mercantile agents in regard to sales and pledges 

8. (1877) 2 Q. B. D. 355 : 46 L. J. q7b. 531 : 3C 
L. T. 705 : 25 W. It. 728, Wole v. Horne. 
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of good3. But it is worthy of note that S. 27, Sale 
of Goods Act, only provides that a person cannot 
ivalidly sell the goods belonging to another unless he 
had authority to do so (or where the authority could 
not be disputed by the owner on account of his con¬ 
duct) and does not separate the power of sale from 
the power of authority to receive the price. The 
authority to sell goods is assumed to carry with it 
1 the authority to receive the price. 

We then come to the contention advanced by Mr. 
Sitarama Kao, learned counsel for the respondents, 
that defendant 1 could not enter into a transaction 


b 


c 


in which his personal interest was in conflict with 
his duty towards defendant 2, his principal and the 
transaction contained in Ex. J could not therefore 
be binding on him. This contention is based on the 
fact that the sum of Its. 3700 (which formed part 
of the advance stated to have been made by defen¬ 
dant 3 at the time when the agreement, Ex. J, wa 3 
entered into) had been due to the plaintiff by defen¬ 
dant 1 in respect of certain prior transactions and it 
was not possible for the latter, as an agent of defen¬ 
dant 2, to have accepted the money which he owed 
to the plaint ill by way of an advance towards the 
transaction in suit, without actually receiving it 
from defendant 3 unless defendant 1 was not only in 
a position to pay the amount due by him to the 
plaintiff in cash in defendant 2’s account but had in 
fact done so. In order to substantiate the contention 
that defendant 1 was induced to act in contravention 
of his duties towards his principal both by defen¬ 
dant 3 and by the plaintiff, reference was made to 
the letters Ex. F-ll and Ex. F-13 exchanged be¬ 
tween the plaintiff and defendant 3 and it was urged 
that if the principle that no agent could bo permit- 
ted to enter into a transaction in which ho had a 
personal interest in conflict with his duty was to be 
upheld, the agreement Ex. J must be held to be void 
as against defendant 2. 


Reliance was placed by Mr. Sitarama Rao in this 
connexion on two decisions by the Houso of Lords 
in 1929 A. C. 1760 and 1933 A. C. 1.1° It was held 
in tho first of these decisions that as the agent had 
not been authorised under the power of attorney 
given to him to use his principal’s money for the 
purpose of paying his (the agent's) private debts and 
that the authority was limited to draw cheques in 
connexion with the management of tho principal's 
affairs, an issue of a ehequo by tho agent for tho 
payment of bis private debts could not fall within 
the authority. And as the bankers had notice that 
the principal’s money was being applied for tho 
agent's private purposes, they wero hold not entitled 
a to keep tho proceeds of the cheque. Similarly, in tho 
second case a solicitor who was authorized by a 
power of attorney to draw cheques on the client's 
hanking account with the object of applying it for 
the purposes of hisclient was held to have no autho¬ 
rity to draw cheques for tho payment of his private 
debts to tho Midland Rank. Tho Rank was found 
to havo notice from tho form of the cheques issued 
that tho money did not belong to tho solicitor and 
was not consequently allowed to retain it as against 
tho debts due to it by tho solicitor on a suit for 
refund brought by bis principal. The only conclu¬ 
sion that could be drawn from these decisions is 
that defendant 1 could notexcced hisauthoritygiven 


9. (1929) 1929 A. C. 176 : 98 L. J. K. R. 13G : 110 
L.T. 20S : 3 1 Com Cos 126 : 45 T.L.R. 36, Rcckit 
v. Rarnett rernl.roke A Sinter Ltd. 

10. (1933) 1933 A. C. 1 : 102 L. J. K. R. 297 : 118 
b. T. 374 : 37 Com. Cas. 202 : 76 S. .1. 165 : 48 
l. L. lb 271, Midland Hank Ltd. v. Reckett. 


under the power of attorney, Ex. M, and acknow-i , 
ledge the receipt of money due by him on behalf of 
his principal without an actual payment made by 
him in his principal's account. Nor could defen¬ 
dant 2 be liable to refund the amount that was not 
paid to defendant 1 on his behalf unless he (defen¬ 
dant 2) had chosen to ratify defendant l’s act with 
a full knowledge of all the facts so that defendant 2 
may be found to have accepted the responsibility for 
his agent’s act. 

These decisions, or the principles, underlying these 
decisions, whatever their effect may be in regard to 
the sum of Rs. 3700 and to a sura of Rs. 400 (out 
of Rs. 5000) which was not admitted to have been 
received in cash, can have no effect on the sum of 
Rs. 4600 which was actually paid to defendant 1 
within the authority conferred on him by the power 
of attorney, Ex. M. Moreover, it must be remembered 
that tho plaintiff is not suing for the performance / 
of tho contract contained in Ex. J but merely for 
the refund of money paid by his agent, defendant 3 
to defendant 1. The plaintiff asks for the refund as, 
defendant 3 was not, according to his contention,! 
authorised to enter into this transaction without hisj 
specific authority and even if found to have been* 1 
acting within tho scope of his authority as the con-j 
tract remained unfulfilled. Tho question of the, 
authority of defendant 3 to enter into a contract of 
this kind may and would in fact bear on the ques¬ 
tion of the plaintiff s liability to pay damages for 
the breach of the contract but ha 9 , in our opinion, 
no relevancy to the question of refund for which 
this suit has been instituted. Had defendant 2 or 
defendant 1 suffered no damages wbatover in res¬ 
pect of the breach of tho contract entered into by 
defendant 3 within the scope of his authority would g 
it have been possible for defendant 1 or even for 
defendant 2, if the contract by defendant 1 wero 
found to bo within the scope of his authority as this 
one is already hold to be, to urgo that the suit should 
bo dismissed even to the extent of Rs. 4600 simply 
because in taking tho advance on behalf of defen¬ 
dant 2, defendant 1 had agreed to accept tho sum 
of Rs. 3700 due bv him to the plaintiff. To thei 
extent of Rs. 4600 at least there was no conflict, 
between dofondant l's interest and duty. It is not 
possible therefore for defendant 2 to get rid of his 
liability to refund what had been actually received 
by his agent, defendant 1, subject of course to the 
deduction of any damages that the plaintiff may be 
found liable to pay on account of tho breaoh of the 
contract committed by defendant 3 and subject to 
our finding on the question of ratification by defen¬ 
dant 2 of tho contract, Ex. J, and thus of tho 
advance of the entire sum of Rs. 8700 pleaded by 
tho plaintiff. 

There is no ovidonce on the record that defen¬ 
dant 2 had ever ratified his agent's act in acknow¬ 
ledging tho sum of Its. 3700 as an advance after 
the former had come to know that this sum of 
money was duo by tho latter and was not actually 
paid by defendant 3. In tho absence of any such 
evidence, it is not possible to make defendant 2 
liable for payment of that sum or of any other sum 
that is not found to have been paid to defendant 1 
at the time when the agreement Ex. J was entered 
into. After considering the evidence both docu¬ 
mentary and oral in tbo ca^e, tho lower Court took 
the view that the contract, Ex. d. entered in o y 
defen dant 3 must ho taken to have been entered 
into within the score of his authority and t he plain- 
tiff was therefore liable to pay the damages to defen¬ 
dant 1 for the breach of contract committed by him 
with the consent and at the instance of theplaintifl. 




* Having been taken through the various documents 
and the oral evidence on tho record we are of the 
same opinion and would therefore hold that the 
plaintiff is liable for the breach of contract. Although 
there is a reference in the notice Ex. K that a sum 
of Rs. 5000 was paid by defendant 3 to defendant 1. 
yet we find for a fact that Rs. 4600 were paid in 
cash to defendant 1 and that defendant 3 had exe¬ 
cuted a promissory note for Rs. 400 in favour of 
defendant 1 on that date. This promissory note has 
not been paid for and was in fact produced in this 
Court by defendant 1 as Ex. II. This shows that 
defendant 2 could not ho held liable to pay the sum 
of Rs. 400 which was not received by defendant 1. 

Now that the contract Ex. J has been held to 
have been entered into by defendant 3 within the 
scope of the authority given by the plaintiff, the 
j , . <l u <;Stion to decide is to what damages is he (the 
plaintiff) liable to pay on account of the breach of 
oontraot committed by him or at his instanco : see 

\f X ’ and ^ X- fttte,u Pt was made by 

Mr. oitarama Rao to show that his client would be 
entitled to recover damages at the rato of Its. 50 per 
ton for the 87 tons that had been agreed to be sup¬ 
plied under the terms of Ex. J. We have already 
neld that the contract was for the supply of 30 tons 
or sandalwood definitely and for such other wood 
that may be got out of tho two estates and that it 
was not for 87 tons. The lower Court was, in the 
oircumstances, of opinion that the damages claimed 
by defendant 1 in his written statement amounting 
to Rs. 1715-8 0 were not unreasonable and have 
been established. Having regard to the market con¬ 
ditions and to the rato prevailing for these goods at 
or about the time when they would have been deli. 

2 vered by defendant 1 if tho contract had not been 
cancelled in November 1936, wo are of opinion that 
, e damages awarded by the lower Court were fully 

■?' ad We necd not reduce thom h y Rupees 
;iXo- 8-0 if wo cannot see our way to enhance them 
in tho manner asked for by learned counsel for the 
respondents. 

For the above reasons the plaintiff is entitled to 
recover the sum of Rs. 4600 from defendant 2 after 
Being debited with tho sum of Rs. 1715-8-0, the 
amount of damages which he has been found liablo 
IT P ay for his breach. Tho plaintiff would be entitled 
K«\ er thl ? 8Um ,rom defendant 2. A decree for 
against a accordi «>glj P ; * 99 ed in his favour 
fr?m the H?. ^ 2 With interest at six P er cent - 

tion TWonS 10 tho 9uit u P t0 the dftt0 of realisa- 
. nlaintPff an,l a n 1 Wft8 liable t0 3700 to ‘bo 

* Z £ a10 thftt extent a °’ ain9 ‘ bim * 

£7°-T k of Rs - 400 i9 found not to 

irnmi^o ^ bj <lefendant 3 to defendant 1. The 
lltorl on T° eieC 1 tCd by defondant Sis.asstated 
regard to thS ne0rd - u No l decrco <*" be passed in 

dant 3 aananluT’ J\. wil1 be delivered to defen- 
ln n a ^ 0f m celled and ho would no longer be liable 
to pay the amount duo thereunder. As for costs the 
most appropriate order in the circumstances of the 

xzssrsf th “ t l m ■”« »"■' 

defendant 2 the pnrties will bear tbeir own costa 
hotb here and , n the Court below. Rut defendant 1 ? 

of' the e fl m b A° t0 P 7 PrOp0rtiOr,at0 cost 9 to tho extent 
of the sum decreed against him in both tbo Courts. 

C.R.K./G.N. Order accordingly. 
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Chotti Bihi alias Bacha Bibi and others 

— Respondents. 

Appeal No. 120 of 1940. Decided on 10th April 
1942, against decree of SubJudge, Cuddalore Dl- 
30th March 1940. 

fa) Mahomedan law — Wakf_ Mutwalli_ 

Mutwalli cannot grant lease of wakf land for 
more than three years without Quazi’s sanction 

— Oflice of Quazi has long become obsolete _ 

Court can exercise powers of Quazi — Lease by 
mutwalli for more than three years granted in 
1891 when Civil Courts were functioning — No / 
evidence of Court's sanction — Lease cannot 
be presumed to have had legal origin. 

Mutwalli has no power to grant a lease of wakf 
land for more than three years without the sane- 
tion of the Quazi. jp 

The office of Quazi has long become obsolete and 
a Judge of the High Court, a District Judge or a 
Subordinate Judge are recognised to have the powers 
of a Quazi to sanction a lease by a mutwalli for 
more than three years : Case law relied on. 

(P 642c] 

Where in the case of a lease for more than three 
years granted by a mutwalli in 1891 when the office 
of a Quazi had long become obsolete and the civil 
Courts were properly functioning there is no evi¬ 
dence that the sauction of the District Judge or any 
other officer competent to grant it was obtained, g 
the lease cannot be presumed to have a legal origin 
inasmuch as it is impossible to assume that no 
record of a sanction would have been kept had tho 
sanction for the grant of lease been applied for und 
granted : ('30) 17 A.I.R. 1930 P.C. 1U3, Rel. on. 

(P 642 f] 

(b) Mahomedan law — Wakf — Mutwalli 
granting lease of wakf land more than three 
years without Court's sanction — Retrospec¬ 
tive sanction when may be granted by Court. 

In the case of a lease of the wakf land by a mat- 
walli without the Court’s sanction, before the Court 
enn be called upon to exercise the extraordinary 
jurisdiction of granting a sanction so as to validate 
the lease retrospectively, tbo Court must be satis- 
tied as to the absolute necessity of the lease and of 
the undoubted benefit which has been conferred on h 
the endowment by the transaction : 37 Cal. 179 

[P 643a,6] 

(c) Mahomedan law — Wakf — Mutwalli _ 

Lease of wakf land by mutwalli for more than 
three years without Court's sanction is not void 
but voidable — Succeeding mutwalli not recog¬ 
nising lease — Limitation for suit for declara¬ 
tion of lease as void and for possession runs 
from death of last mutwalli who had granted 
lease. 

Leases granted by themutwallis in respect of wakf 
land for tnoro than three years without tho sanc¬ 
tion of the Court are not void ah initio under tho 
Mahomedan law hut only voidable, and aro opera¬ 
tive and binding on tho mutwalli granting thom 
unless they aro declared to be otherwise. Since tho 
lease is not void during the lifetimo of tho mut¬ 
walli who granted it, there can be no question of 
limitation or of the lessee completing his title by 
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a adverse possession when the suit by the sue- 
° ceeding mutwalli for declaration of the lease as void 
and for possession was instituted within 12 years 
of the death of the mutwalli who had granted 
the lease. The mutwalli succeeding a9 a hereditary 
trustee can either recognise the lease or refuse to do 
so. If he recognises it a new tenancy would be held 
to come into existence with his consent. But when 
he does not do 60 , the period of limitation must 
only be taken to have started from the date of the 
last mutwallPs death : Case law relied on. 

[P 643d ; P 644c,d] 

S. Panchapakesa Saslri and K. R . Krishixa- 
swami Iyer — for Appellant. 

K. Bhashyam Ayyangar and K. Desikachari — 

for Respondents. 

ABDUR RAHMAN J. — This appeal arises 
b out of a 6uit brought for the recovery of possession 
of a tope of which a lease was granted to defen¬ 
dant l’s grandfather on 22nd January 1891 (Ex. I) 
for a period of 83 years by two brothers Quadir 
Khan and Sikbandar Khan as mutwallis of a 
mosque and a graveyard situate in Sirukadambur 
(Ginjee taluk). It was described to be a biluktha leaso 
and the leseee was to recover the money alleged to 
have been advanced by him to the mutwallis both 
before and at the time of the execution of the lease 
from out of the income of the land received by him 
during its continuance. Quadir Khan died in 1902 
leaving several sons and daughters as his heirs. 
Sikbandar Khan died on 8th April 1925. fie left 
only one daughter Cboti Bibi. She has brought the 
present suit impleading her own sons (defendants 
17 and 18) and Quadir Khan’s children (defen¬ 
dants 10 to 16 and 19 to 22) as defendants. 

C The plaintiff came to Court with the allegation 
that Ismail Shah Faqir was the hereditary mut¬ 
walli of the mosque and the graveyard and the 
Tauliat having devolved first on his eons and even¬ 
tually on his grandsons Quadir Khan and Sikbandar 
Khan, the latter exceeded their authority and 
granted a lease lEx. I) for 83 years, that this could 
not be dono under the Mahomedan law without tho 
sanction of tho Quazi and was not binding on tho 
plaintiff who is tho successor in office of tho above- 
named mutwallis. She therefore prayed for a 
decreo for possession in her own favour but it was 
stated in para. 10 of the plaint that if the Court 
found defendants 10 to 1G and 19 to 22 to bo also 
entitled to tho Tauliat, a decreo may bo passed in 
their favour as well. These allegations were met by 
various pleas but we are concerned in this appeal 
d preferred on behalf of the lessee’s grandson (defen¬ 
dant 1) with two only. Having regard to the facts 
that tho validity of tho leaso was being impugned 
almost half a century after its execution when all its 
attesting witnesses and parties were dead, tho first 
plea was that the leaso might bo presumed to have 
a legal origin and to have come into existence with 
tho sanction of tho Quazi ; but if the Court was 
unable to raise such a presumption, it might anyhow 
grant tho sanction retrospectively and validate tho 
leaso, as if granted by tke mutwallis for a valid 
necessity and for valuable consideration. The second 
contention was that tho suit was not within time 
and that the defendants had in any case prescribed 
for tho limited rights created under the lease by 
advereo possession. It was not denied on behalf of 
tho defendant that the office of mutwalli was in 
this case hereditary although on account of her be¬ 
ing a female, the plaintifi's right to Tauliat was 
disputed. Tho trial Court repelled these objections 
and passed a decree in favour of the plaintifl "on 


behalf of herself and defendants 10 to 16 and 19 to 
22." Defendant 1 has preferred this appeal. 

As to the first question it was not disputed by 
learned counsel for the appellant—as indeed it could 
not have been — that a grant of lease in respect of 
land would not have been lawful for more than three 
years without the sanction of the Quazi or the 
Judge. The powers of a mutwalli to grant leases 
are restricted under the Mahomedan Jaw. This 
accounts for the attempt made by Mr. Panchapakesaj 
Sastri to invoke a presumption of legal origin. Re¬ 
liance was placed in this connection on the decision 
of their Lordships in 57 Cal. 1293. 1 It must how¬ 
ever be remembered that the office of a Quazi who 
was under the Mahomedan law entitled to sanction 
a lease for more than three years bad long become 
obsolete in 1891 when the lease came into existence, 
and even if a Judge of a High Court, a District! 
Judge or a Subordinate Judge are recognised to have! f 
tbe powers of a Quazi (for which see 3 C.W.N. 
158,3 36 Cal. 21.3 37 Cal. 870,* 43 Cal. 467,5 43 
Cal. 1085, 6 23 C.W.N. 1387 and 24 C.W.N. 3398), it 
does not seem possible to raise that presumption in 
tbe present case for the simple reason that tbe civil 
Courts in British India were properly functioning 
when tbe lease came into existence and it is impos¬ 
sible to assume that no record of a sanction would 
have been kept, had tbe sanction for tbe grant of a! 
lease been applied for and granted. No suggestion 
was made during the trial as to the presentation of 
any such application and no order or sanction by 
any competent authority is forthcoming. Nor is 
there any reference to it in the lease Ex. I. It is 
not easy to believe that if a sanction had been 
granted to the mutwallis by a District Judge, or 
any other officer competent to grant it, it would not g 
have been mentioned in this document. Tho follow¬ 
ing observation of Viscount Sumner who delivered 
the judgment of the Board in the very case cited by 
learned counsel for the appellant (57 Cal. 12931 at 
pp. 1298 and 1299) is pertinent. 

"At tho samo time it is not a presumption to be 
capriciously made, nor is it ono which a certain 
clas 9 of possessor is entitled to de jure . In a case 
such as this, where it is necessary to indicate what 
particular kind of lawful title is being presumed, 
the Court must bo satisfied that such a titlo was in 
its nature practicable and reasonably capable of 
being presumed, without doing violence to tbe pro¬ 
babilities of tho case. The presumption is not an 
"open sesame", with which to unlock in favour of 
a particular kind of claimant a closed door, to 
which neither the law nor the proved facts would 


1. (-30) 17 A.I.R. 1930 P C. 103 : 123 I.C. 722 : 
57 Cal. 1293 : 57 I A. 125 (P.C.), Mohammad 
MazafTaral v. Jabeda Khatun. 

2. (’98) 3 C.W.N. 158, Shama Churn v. Abdul 
Kabocr. 

3. ('09) 36 Cal. 21 : 1 I.C. 512, In the matter of 
Wooza Tunnessa Bibi. 

4. CIO) 37 Cal. 870 : 7 I.C. 33, In re Halima 
Khatun. 

5. (*16) 3 A I R. 191G Cal 894: 32 I.C. 21 : 43 Cal. 
467 : 20 C.W.N. 113 : 22 C.L.J. 577, Atimanncssa 
Bibi v. Abdul Sob ban. 

6. (T6) 3 A.I.R 1916 P.C. 132 : 35 I.C. 30 : 43 
Cal. 1085 : 43 I.A. 127 : 8 L.B.R. 517 (P.C.), 
Mohamed Ismail Arif v. Ahmed Molla 

7. (’19) 6 A.I R. 1919 Cul 615 : 49 I.C. 799 : 23 
C.W.N. 138, Jamila Khatun v. Abdul Jalil. 

8. C20) 7 A.I.R. 1920 Cal. 129 : 56 I.C. 4#5 : 4* 
Cal. 592 : 24 C.W.N. 339, l akhruonessa Regain 
v. Disirict Judge, 24 I’urgauu.is. 
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a in themselves have afforded any key. It is the com¬ 
pletion of a right, to which circumstances clearly 
point, where time has obliterated any record of the 
original commencement.” 

It is impossible to assume, in the words of their 
Lordships that '‘time has obliterated any record of 
the original commencement” or “the completion of 
a right to which circumstances clearly point." Tho 
noxt contention advanced under this head was that 
even if we were unable to raise a presumption in 
favour of tho validity of the lease, we might grant 
tho sanction now so as to validate the lease retro¬ 
spectively. Reliance was placed in that connection 
on the decision in 37 Cal. 179. 9 But before wo can 
be called upon to exercise an extraordinary jurisdic¬ 
tion of that nature und to coufirm a transaction 
retrospectively, we must be satisfied as to the ”ab- 
b solute necessity” of the lease and of tho “undoubted 
benefit which has been conferred on the endowment 
by the transaction." We are not satisfied that there 
was any necessity or benefit for which tho lease, 
Ex. I, may have been essential. There is no evi¬ 
dence on tho record why a sum of Its. 2138-4-0 was 
required during the ten years (1880 to 1890) as re¬ 
ferred to in tho lease when tho annual income from 
tho wakf property was in the vicinity of Rs. 500. 
Nor are wo satisfied that the cash stated to have 
been paid at tho time of execution was needed or 
spent on the wakf or that there was any necessity 
to execute a lease for moro than three years. Tue 
trial Court has exhaustively dealt with this por¬ 
tion of the case in paras. 23 to 37 of its judgment 
and it seems to be unnecessary for us to tread the 
samo ground onco again except to say that we find 
ourselves in complete agreement with its conclusion 
c that "the necessity recited in Ex. A and the neces¬ 
sity set up in the pleading do not bear scrutiny” 
and that this is not a fit case for inviting the sanc¬ 
tion of the Court ex post facto (as representing the 
jurisdiction of the old Quazi) to validate the trans¬ 
action. 


This brings us to tho next question which is one 
of limitation but really that of adverse possession, 
as the lease granted by the mutwallis for 83 years 
in favour of defendant l’s grandfather was, in the 
absence of a sanction by the Quazi before its grant 
or retrospectively by the Courts in the present suit, 
characterised by learned coimsel for tho appellant 
to be void after the lapse of three years and tho 
possession of tho lessee and his grandson (defon- 
lantl) alleged to have been adverse under Art. 141. 
™ C ° n a e | n !S ed th ?‘ Arls - W4A and 134B which 

lh ° atatut0 book b ? tb e amend- 
tbe Limitation Act would have no appli- 
cation as his title bad become complete long before 
he Amendmg Act 1 of 1929 came into force. The 

ow r ?' D * 10 Mr ' Pa nebnpakesa Hastri, 
m the In » January 1894 and his limited title 

The L nlT . bRCam0 in 12 Jears thereafter. 

I he underlying assumption in tho whole of this 

n,T«T e of th that tb ° l0a8e by lbo mutwallis in 
excess of three years was void to that extent This 

is however incorrect. Leases granted by tho mut- 

wallis in respect of land for moro than three years 

are not void ab initio under tho Mahomedan law 

but only voidable. Mr. Ameer Ali has. in his Maho- 

medan Law (Vol. I. pp . 478 and 479) cited tbo 

tollowing passages from Durr-ul-Mukhtar, Radd-ul- 

Mukhtar and Hedaya : 

9 * t’JO) 37 Cal. 179 : 3 I.C. 353 : 11 C.L.J. 317 : 

14 C.W.N. 535, Nemaichand Adhya v. Golam 
Hosseiu, 


Durr-ul-Mukhtar : 

‘ So where the wakif has left indeterminate the 6 
period for which a wakf property may be leased 
some (jurists) have said the Kyyum (mutwalli) has 
a generul discretion as to the length of the term : 
whilst others have said the limit should bo one year 
in all cases. And the fatwa is with regard to a year 
for (the lease of) houses and three years in respect 
of land unless expediency is opposed to this, aud ex¬ 
pediency varies according to time and locality.” 
Radd-ul-Mukhtar : 

"When the repairs of the wakf premises cannot 
be effected without letting (some portion of) it. the 
matter must be placed before tho Judge who can 
direct the grant of a lease long enough for that 
purpose.” 

Hedaya : 

"Similarly, where tho wakif has made a condi¬ 
tion that the mutwalli shall not grant a loDg lease 1 
of the wakf, and people are not willing to take a 
short lease thereof, and it is to the advantage of the 
wakf that a long lease should be given the mut- 
walh should prefer the matter before the Qazi, who 
if he deems necessary, can make an order to that 
c-ffcct, for the Qazi is tbe guardian of tho poor. 1 If 
tho wakif has made a condition that the mutwalli 
shall not grant a long lease unless he deems that it 
would be productive of great benefit to the cestui 
2 U * trust, the mutwalli cun give the lease in case of 
necessity, without reference to the Qazi.” 

Baillie in his Digest of Mahomedan law thus 
stated the rule at p. 606 (2nd Edn.) : 

"In ‘he absence of any condition, the approved 
doctrine is that the lease of estates io land may be 
decreed to be lawful for three years, unless it be for 
tbe benefit of the wakf to annul them ; and that 9 
with regard to leases of other property, they should 
be decreed to be unlawful when they exceed one 
year unless it be for the benefit of the wakf to sus¬ 
tain them. But this varies with tho ebango of 
places aud times. This is approved for the futwa.” 

The same view was taken by tho Allahabad High 
Court in 44 All. 677 10 : 

"We may mention, moreover, that the provi- 
sions of the Mahomedan law are not quite so rigid 
as the learned Judge seems to have understood. It 
is quite true that there was u rule laid down with 
regnrd to house property that a mutwalli should 
not lu general be authorised to make a lease of such 
property for a period longer than one year, but 
there was this qualification attached to it, namely, 
that id all cases the Quazi might ompower the 
mutawali to grant leases for longer poriods if ho /j 
thought that such a grant was for tho benefit of tho 
trust estate.’’ 

H the lease had to bo annulled by a Court and 
bad to be regarded in force until then, the whole of 
the appellants’s contention would fall to the ground. 
Leases which are usually tho result of an act of 
management (or it may bo that of mismanagement) 
had to be distinguished from sales. They have to 
be regarded as operative and binding on tho trustee 
granting them unless they are declared to bo other- 
wise. That is why a Division Bench of the Calcutta 
High Court composed of Greaves and Mukerji JJ 
observed in 30 C.W.N. 807>» at p. 810 ns follows : ’ 

10. (’22) 9 A.I.It 1922 Ali. 417 : 68 I C. 764 ; 44 
All. 677 : 20 A.L.J. 697, Baijnnath v. Mubam- 
mad Ismail. 

11. (’26) 13 A.I.It. 192G Cal. 322 : 90 I.C. 781 ; 30 
C.W.N. 807, Jabedn Khatun v. Mohauit-d Mozafnr 
Ali Hussain. 
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“These contentions are, I think, clearly untenable date of the last mutwalli’s death. For the above' e 
a in view of the decision of the Judicial Committee in reasons, the appeal fails and is dismissed with 
48 I.A. 302 12 That case deals with a Hindu math costs. 


but the Board states that the principles there laid 
down apply equallv to Mahomedan endowments and 
it is clear from that case that unless authorised by 
the Qazi do mutwalli could create a leasehold in¬ 
terest to endure beyond his life, that the le3eees 
acquired no title b> adverse possession against the 
succeeding mutwalli and that if the succeeding mut- 
walli recognised the interest, the consent is only 
referable to a new tenancy created by him and that 
there is no adverse possession until his death or 
until a new mutwalli takes his place.” 

The same view was taken by Division Bench of 
the Bombay High Court in A.I.R. 1933 Bom. 217.l* 
There is no doubt that although an assignment or 
disposition of a math by a mahanth was held to be 
b void from its very inception, a permanent lease by 
him of an item of property appertaining to the 
math, even if not for necessity was held to be valid 
during the tenure of his office. This is so held by 
their Lordships of the Privy Council in 12 Pat. 
25l. 1J The rules relating to maths were not only 
stated to be applicable to Muslim endowments by 
Mr. Ameer Ali alone in 44 Mad. 831, 12 but also by 
Viscount Sumner in 57 Cal. 1293* at p. 1301 in the 
following words : 

“There remains the question whether the deci¬ 
sion of the Board in 46 Bom. 481 = 49 I.A. 54 16 
can and ought to be distinguished on any ground. 
The only possible distinction is that it was a Hindu 
math with which the caso was concerned. In prin¬ 
ciple, the cases are in themselves analogous. In the 
language of the judgment there is nothing to sug¬ 
gest that the subject then under discussion was re- 
c garded as being in any sense peculiar or special As 
a matter of public right tbcir Lordships think it 
would bo very undesirable to introduce purposeless 
distinctions between the law applicable in the ease 
of one community and that applicable to another. 
They are therefore of opinion that the presumption 
rightly made by the High Court completed the 
defendants' answer to the plaintiff's claim to pos- 
session and they will humbly adviso His Majesty 
that this appeal should be dismissed with costs.” 

If the transaction embodied in Ex. I was not void 
during the lifetime of the mutwallis who granted 
tbo lease and the latter of the two did not die, as 
stated before, until 8th April 1925, there would Ik? 
no question of limitation or of defendant 1 comple¬ 
ting his title by adverse possession as the suit was 
instituted within 12 years of that date. On the 
f i death of the last mutwalli, the plaintiff who has 
boon found to he a hereditary trustee could have 
either recognised tho lease or refused to do so. 
There is no allegation that she agreed to recognise 
it. Had she dono so, a now tenancy would havo 
been hold to como into existence with her consent. 
But since she did not do so, tho period of limita¬ 
tion must only ho taken to have started from the 

12. (’22) 9 A I.R. 1922 P.C. 123 : G5 I C. 161 : 48 
• LA. 802 : 44 Mad. 831 (P C.), Vidya Varuthi 

Tirtha Swamigal v. Balusami Iyer. 

13. ('33) 20 A.I.Il. 1933 Bom 217 : 148 I.C. 385 : 
57 Bom. 709 : 35 Bom. L. R. 252, Hamidmiya 
Sarfuddin v. Nagindas Jivanji. 

14. (’88) ‘20 A.I.R. 1938 P C. 7S : 142 I.C. 214 : 
12 Pat. 2. r »l : 60 I.A. 124 (P.C.), Ram Chnmndas 
v. Naurangi Lai. 

15. (’22) 9 A.I.R. 1922 P C. 163 : 66 I.C. 162 : 46 
Rom. 481 : 49 I.A. 54 (P.C.), Magniram Sitarnm 
v. Knsttirhhai Mnnibhai. 
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Somayya J. 

Cherukuri Gangaraju — 'Petitioner 

v. 

Seemakurti Lakshminarayanamurti and 
others — Respondents. 

Civil Revn. Petn. No. 1687 of 1939, Decided on 
13th March 1942, to revise order of Dist. Court, 
West Godavari, D/- 8th March 1939. 

Provincial Insolvency Act (1920), S. 50 — / 
Debt expunged — Dividend already paid cannot 
be claimed back. 

A creditor to whom a dividend has boon paid 
cannot he directed to bring back that amount merely 
by reason of tbo fact that subsequently the debt is 
expunged from the list of creditors : ('33) 20 A.I.R. 
1933 All. 117 and 29 Bom.L.R. 1167, Disfiug;(1882) 

21 Cb. D. 537 ; (1924) 2 Ch. 325 ; ('36) 23 A. I. R. 
1936 Rang. 151 and ('37) 24 A.I.R. 1937 Rang. 234, 
Rcl. on. [P 645 a) 

V. Rangachary — for Petitioner. 

D. Y. Ramanarasu — for Respondents. 

ORDER.—This i9 a revision petition filed under 
S 75. Provincial Insolvency Act 5 of 1920 and the 
petitioner seeks to revise the order of the District 
Court of West Godavari dated 8th March 1939 g 
passed by him in C. M. A. No. 139 of 1937. By that 
order the District Judge roversed the order of the 
Additional Subordinate Judge of Ellore passed by 
him in I. A. No. 4 of 1937 in I. P. No. 62 of 1934. 

I. A. No. 4 of 1937 which has given rise to this 
revision petition was one filed under S. 50 of Act 
5 of 1920 for expunging tho entry of the petitioner 
as a creditor in tho insolvency. The petitioner was 
admitted hs a creditor and a dividend was paid to 
him by the Official Receiver. Subsequently I. A. 

No. 4 of 1937 was filed for action under S. 50 of tho 
Act The application was resisted mainly on tho 
ground that there were no other assets to he realised 
by the Official Receiver and no prospect of any 
further dividend, that the Insolvency Court has no 
power oven if it finds tint a creditor’s name ought 
to ho expunged to make an order that tho amount 
already paid to him by way of a dividend should be h 
brought back by him and that therefore an inquiry 
on tho merits was not called for in this case. If 
after an order expunging his name from tho list of 
creditors, the Court could not follow it up by making 
an order directing him to bring luck tho amount 
that had already been distributed to him and 
there was no prospect of any future dividend, then 
it is clear that an inquiry on the merits would bo 
wholly unnecessary. There were also other applica¬ 
tions filed to expunge the names of other creditors 
from the list. These applications woro all hoard 
together by the Additional Subordinate Judge and 
he decided relying upon certain authorities to he 
presently referred to that tho position stated above 
was tho correct one and that therefore there was no 
need to take evidence on tho question whether the 
various debts wero really true debts. He therefore 
dismissed I. A. No. 4 of 1937 and also the other 
applications along with it. Appeals were filed in the 
District Court of West Godavari and tho District 
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Judge reversed the decision of the Subordinate 
Judge and remanded I. A. No. 4 of 1937 and other 
petitions for inquiry on the merits. The Judge took 
the view that the Court has got the power to require 
a person to whom a dividend has been distributed 
and whose debt is subsequently directed to be ex¬ 
punged from the list of creditors to bring back the 
money into Court. The petitioner challenges the 
correctness of this order and contends that both in 
England and in India the position is well established 
that a creditor to whom a dividend hus been paid 
cannot be directed to bring back that amount merely 
by reason of the fact that subsequently the debt is 
expunged from the list of creditors. On an exami¬ 
nation of tho authorities, I think the position ad¬ 
vanced by the petitioner is correct and that the 
.view taken by the District Judge is wrong. 

In (1882) 21 Ch. D. 537,1 Jessel M. R. while 
k holding that lapse of time is no bar to a petitioner 
for expunging a debt pointed out that an order 
expunging the debt would only operate to prevent 
the creditor from participating in future dividends 
and that ho cannot bo called upon to pay back what 
ho had already received. That was a decision under 
R. 73 of the Bankruptcy Rules, 1870, under which 
a trustee in bankruptcy who has admitted a proof 
against the estate is entitled at any time afterwards 
to apply to the Court to expunge tho proof, on the 
ground that it was originally wrongly admitted. 
This rule corresponds to 8.50, Provincial Insolvency 
Act. At p. 541 Jessel M. R. says this : 

“ There was no limit to the time within which 
a proof might be expunged In tho cases which I 
have already mentioned tho proof was expunged on 
the ground that its original admission had been 
c wrong. Tho new rulo is in accordance with tho old 
practico. And no injustice can be done, because any 
dividends which have been already paid are allowed 
to bo retained by the creditor, and tho expunging 
affects only tho right to receive future dividends." 

In (1924) 2 Ch. 325, 2 Lawrence J. approved of the 
principle that dividends paid already cannot be 
recovered and held that while the debt of a creditor 
was reduced, he is not entitled to participate in the 
future dividends until and unless theother creditors 
were paid to the extent to which ho was paid. On 
p. 327 Lawrence J. refers to the remarks of Jessel 
M. R. in tho earlier case with approval and then 
proceeds to say this : 

The mere fact that tho trustee cannot recover 
either payments made to a person whose proof is 
subsequently expunged or overpayments made to a 
d creditor whose proof is subsequently reduced doo 3 
not, in my opinion, prevent tho operation of tho 
well known principle of equity that a beneficiary 
who has been overpaid is not entitled to receive any 
further payment out of tho trust fund until tho 
payments to tho other benefioiaries aro levelled up 
to tho amount roceived by tho overpaid beneficiary." 

Williams in his work on Bankruptcy at p. 528 
under It. 24 after setting out R. 24 which corres¬ 
ponds to 8 50, Provincial Insolvency Act says this: 

Under It. 73 of 1870, and tho previous practice, 
tho trustco was entitled at any time afterwards to 
apply to expunge a proof which ho bad originally 
wrongly admitted, and mere lapse of time was no 

1. (1882) 21 Ch. D. 537 : 52 L. J. Ch. 117 : 47 
L. T. 421 : 31 W. It. 152, Ex parto Harper ; In ro 
Tait. 

2. (1024) 2 Ch. 325 : 93 L. J. Ch. 571 : (1924) 

B. A C. It. 114 : 68 8. J. 755, In re Searlo, Hoare 

A Co. 


objection, though the creditor was entitled to retain 
any dividend already received." 

Mr. Mulla on his Law of Insolvency says on 
page 495 : 

“ The creditor, however, is entitled to retain the 
dividends already received, the reduction affecting 
only the right to receive future dividends." 


Page C. J. who delivered the leading judgment in 
13 Rang. 703 3 says on p. 708 : 

For the reasons that I have given it is imma¬ 
terial a9 between respondent 1 and the appel¬ 
lant whether the proof by Musafar's representatives 
ought or ought not to be expunged, because even if 
it was ordered that the proof ought to bo expunged 
dividends already paid would not be affected: (1882) 
21 Ch. D. 537.1" 

The decision of tho Bombay High Court in 104 
I. C. 378, 4 referred to by tbe lower appellato Court 
has no application to the present case. There in * 
ignorance of the existence of the claim of another 
cieditor who had lodged his claim prior to the 
declaration of a dividend certain dividends were 
paid out and the question was whether the Court 
has got the power to compel the creditors who had 
received the amount to bring back enough to pay 
tbe creditor whose claim had been overlooked. The 
decision in (1883) 21 Ch. D. 537, 1 is not even 
referred to and the case itself relates to a different 
set of facts. In A. I. R. 1937 Rang. 234,® Leach J. 
(as he then was) says this on pp. 236 and 237 : 

" The money which has been paid out to a cre¬ 
ditor by way of dividend in insolvency proceedings 
is not recoverable in law : (1882) 21 Cb. D. 537 1 and 
13 Rang. 703. 3 The expunging of a proof only 

affects the right to receive future dividends. 

Mr. Ealyauwalla has also relied on a decision of the g 
Bombay High Court in 104 I. C. 378. 4 It was there 
held by Marten J. that where creditors have been 
paid more than they were entitled to by way of 
dividend tbe Official Assignee is entitled to recover 
the excess payment on the ground of mistake under 
S 72, Contract Act. This decision runs contrary to 
the decision in (1882) 21 Ch. D. 537 1 and tbe deci¬ 
sion in 13 Rang. 703, 3 but it is not necessary for me 
to discuss it as tbe last mentioned case is binding 
on me." 


The case reported in A.I.R. 1933 All. 117,® which 
ha9 been referred to by tho Court below decided 
that where a distribution was made under an order 
of adjudication which was later on set aside, pro- 
visioos of S. 144 could bo applied. Where tho 
adjudication itself was set aside later on, then tho 
whole ground for distributing tho amounts was 
taken away and the case would bo covered directly 
by S. 144, Civil P. C., read with S. 55, Provincial 
Insolvency Act. This decision docs not touch the 
question which calls for decision in this case. In 
the present case tbero was no question of any non- 
compliance with tho rules. Tho Official Receiver 
acted quite properly in distributing tbe amount in 
his hands. The District Judge has gono entirely 
ofl tho track and has indulged in a good deal of 
criticism against the Official Receiver. For thus 
purpose, he called for tbe various records from the 



3. t'36) 23 A.I.R. 1936 Rang. 151 : 161 I. C. 795 : 
13 Rung. 703, A. K. R. M. M. C. T. Chetliar Firm 
v. Dajabboy A Sons. 

4. (’27) 104 I. C. 378: 29 Born. L. R. 1167, In re 
ltaniachandra Ganuji Waiker. 

5. (*»7) 24 A.I R. 1937 Rang. 234 : 171 I. C. 401, 
Official Assignee v. S. P Dayabkoy. 

6 . (*33) 20 A.I.R. 1933 All. 117 : 143 I. C. 330 : 
1932 A. L. J. 1095, Pannalal v. Abdullah. 
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a Official Receiver’s office and has set out in para. 9 
of his judgment what he considers the facts which 
were disclosed by those records and then says that 
certain irregularities committed by the Official 
Receiver came to light during the arguments of the 
appeals. 1 have been taken through this record and 
I hold that there is absolutely no justification for 
any of the District Judge’s remarks against the 
Official Receiver. The District Judge went out of 
his way and remarked that the Official Receiver 
would even be personally liable but I see no justifi¬ 
cation for that remark as well. I reverse the deci¬ 
sion of the lower appellate Court and restore that of 
the Additional Subordinate Judge with costs here 
and in the lower appellate Court to be paid by 
respondent 1. It is regrettable that the respondents 
did not appear but their case has not suffered as 
I requested Mr. B. V. Raraanarasu to help the 
b Court and represent what could be said on their 
behalf. 

C.R.K./R.K. ifctision allowed. 

A. I. R. (29) 1942 Madras 646 

Leacii C. J. and Byers J. 


. T. N. & Q. Bank A. I. R. 

remained with its Bombay branch and was never 
sent to Nagarcoil : 

Held that so far as the company was concerned, 
the Nagarcoil and Bombay branches of the Bank 
were distinct business concerns and the ordinary 
relationship between a Bank and a customer keep¬ 
ing a current account with the Bank never existed 
between the company and the Bank in Bombay : 
1912 A. C. 212, Rel. on. [P 648a] 

If the money had got into the company's account 
at Nagarcoil, the Bank’s position would no longer 
have been that of an agent holding his principal’s 
monies. It would then have been entitled to the 
control and the use of the money, which would 
give the Official Liquidators a right to it for the 
benefit of the general body of creditors. But as the 
money never got to Nagarcoil tbe Bank's position 
was that of an agent holding his principal's monies 
for a special purpose and being so clothed with a 
specific trust no property in the monies passed to 
the Bank. The money therefore belonged to ttie 
company and could not be retained for paying the 
Bank’s creditors : (1819) 2 B. & Aid. 683 ; (1859) 
28 L. J. Q. B. 350 and (1923) 1 Ch. 41, Rel. on ; 
1903 A. C. 240, Disting. [P 648a,6] 


Indian Hume Pipe Co. Lid .— 

Appellant 

v. 

Travancore National and Quilon Bank 
Ltd., bp Official Liquidator — 

Respondent. 

Appeal No. 16 of 1941, Decided on 2nd April 
C 1942, from order of Venkataramana Rao J. f in 
Appln. No. 2324 of 1938, D/- 6th April 1940. 

Companies Act (1913), S. 229 — Company 
having current account with Travancore Bank 
at Nagarcoil — Bank suspending business on 
20th June 1938 and in process of liquidation 
under Court's order for its compulsory winding 
up — Company having no account with Bank's 
Bombay branch — On 14th June 1938 company 
instructing Bombay branch of Bank to collect 
amount of cheque in its favour on Indian Bank 
at Bombay and remit proceeds to Bank’s Na¬ 
garcoil branch to credit of company’s account 
— Bombay branch of Bank collecting amount 
next day but not remitting it to Nagarcoil — 
After Bank’s liquidation amount remaining 
with Bombay branch —Bank’s position held was 
d of agent holding his principal’s money for spe¬ 
cial purpose — Company held entitled to amount 
of cheque. 

The company carried on business at Nagarcoil in 
tho Stato of Travancore and at Bombay. The 
Nagarcoil office had a current account with tho 
Travancore National and Quilon Bank Ltd., which 
suspended business on 20ih Juno 1938 and was in 
tho process of liquidation under an order for its 
compulsory winding up passed by tho Court. The 
Bank had a branch at Bombay hut the company 
had no account there. On 14th Juno 1938 the com¬ 
pany instructed tho Bombay branch of tho Bink to 
collect Rh 5000, tho amount of a cheque drawn in 
its favour on the Indian Bank at Bombay, and to 
remit tho proceeds to tbe Nagarcoil branch of tho 
Bank to tho credit of the compiny'fl account. Tho 
Bombay branch of the Bank collected tho amount 
of tho cheque the next day, hut did not carry out 
its instructions to remit tho money to Nagarcoil. 
^ hen the Bank went into liquidation tho money 


V. K. Thirnvenkatachari and S. Ramanatha 
Davay — for Appellant. 

King and Partridge — for Respondent. 


JUDGMENT.—Tbe appellant company carries 
on business at Nagarcoil in the Stato of Travancore 
and at Bombay. The Nagarcoil office had a current 
account with tbe Travancore National and Quilon 
Bank Limited, which suspended business on 20th 
June 1938 and is in the process of liquidation 
under an order for its compulsory winding up 
passed by this Court. It will bo convenient to refer 
to tho appellant company as "the company" and to 
the Travancore National and Quilon Bank, Limited 
a9 "the Bank." Tho Bank bad a branch at Bom¬ 
bay, but tho company had no account there. On 
141b June 1938, thecompany instructed tho Bombay 
branch of the Bank to collect Rs. 5000, the amount 
of a cheque drawn in its favour on tho Indian Bank 
at Bombay, and to remit tho proceeds to tho Nagar- 
coil branch of the Bank to the credit of tho com¬ 
pany’s account. Tho cost of collection and remit¬ 
tance was Rs. 4-11-0, which the company paid. Tho 
Bombay branch of the Bank collected the amount 
of tho cheque tho next day, but did not carry out 
its instructions to remit the money to Nagarcoil. 
Whon tho Bank went into liquidation tho monoy 


9 


remained with it9 Bombay branch and was never h 


6 ent to Nagarcoil. In these circumstances tho com¬ 
pany applied to this Court in liquidation proceed¬ 
ing? for an order directing tbe Official Liquidators 
to pay to it the Rs. 5000 on tho ground that it 
represented money held by the Bank in trust. Tbe 
application was heard by Venkataramana Rao J. 
who was of tho opinion that tho entrustment of tho 
money to the Bombay branch of the Bank for the 
purpose of transmission to its Nagarcoil branch 
could not he considered to he money received by 
the Rank for a special purpose. He regarded the 
position as being one merely between creditor and 
debtor. Tho company has appealed from this order. 

Section 229, Companies Act makes the insol¬ 
vency rules applicable in the winding up of an 
insolvent company. Section 52, Presidency Towns 
Insolvency Act states that the property of the insol¬ 
vent divisible amongst his creditors shall not com¬ 
prise. inter alia, property hold by tho insolvent on 
trust for any other person. This corresponds to 
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S. 38 of the English Act. It is pointed out in Wil- 
n liams on Bankruptcy (Edn. 14, p. 244) that trusts, 
for the purpose of this section, include-(a) express 
trusts and trusts virtuU of/tcii; tb) trusts created 
by the bankrupt on what was his own absolute 
property and (c) trusts of agenoy on the subjeot 
matter of which the bankrupt had not the general, 
but only a special property. 

It is common ground that if the Bank had paid 
the Its. 6000 into the company's account at Nagar- 
coil, the Official Liquidators would bo entitled to it, 
but a9 it never reached that account the appellant 
says that the case falls within category (c). In 
deciding this question, great assistance is to be 
obtained from certain English decisions, which we 
will proceed to examine. Tho first is that in (1819) 
2 B. & Aid. 683.1 There a person advanced to a 
bankrupt money for the purpose of settling with 
his creditors. The purpose failed and a part of tho 
money was repaid to the lender. It was held that 
this repayment was protected. Abbott C. J., said 
that the fair inference from the facts proved was 
that the money was advanced for a special purpose, 
and being so clothed with a specific trust, no pro¬ 
perty in it passed to tho bankrupt. 

The principle in (1819) 2 B. & Aid. 6831 was 
applied in (1859) 28 L. J. Q. B. 350,- where the 
facts were these: A firm of bankers carried on busi¬ 
ness at Blandford in Dorsetshire under the stylo of 
Oak and Snow. A run on the bank was anticipated 
and certain friends of the firm signed a guarantee 
on the understanding that it should not be used 
unless the bankers could olearly sec that it would 
carry them over tho crisis. The defendants carried 
^ on business as bankers in London and in that capa¬ 
city acted as tho London agents of Oak and Snow. 
The defendants advanced to the firm on the secu¬ 
rity of tho guarantee the sum of £3000 in gold and 
notes, which were placed in a box and handed to 
Snow. On his return to Blandford thesameevening, 
Snow ascertained from his partner that it was hope¬ 
less to expect to meet the run tho next day and the 
box containing the £3000 was returned to the defen¬ 
dants, on the day after the firm suspended payment. 
It was held by Lord Campbell C. J. and Earle and 
Crompton JJ.th&t there had been no fraudulent pre¬ 
ference because in returning the money Snow was 
influenced by a letter received from one of tho sure¬ 
ties stating that as tho position of the firm was 
hopeless they could not safely or honourably return 
the money and that it ought to be returned. It was 
held by Earle and Crompton JJ. that tho money 
having been obtained for a special purpose, and that 
purpose having failed, the sureties had an equitable 
right to the return of tho money. In the course of 
his judgment Crompton J. said : 

"The question does not appear to me to bo what 
the rights of the defendants arc, but what tho 
rights of the bankrupt are in equity as well as law, 
and whether a third person has an equitable right 
which prevents tho assignees from interfering. This 
is a perfectly well known and self established prin¬ 
ciple of Bankruptcy law, and from the decided case9 
it appears that tho principle has been extended to 
the case of money advanced for a special purpose ; 
and it appears to mo that tho present falls within 
the authority of the case before Lord Tenterdon : 
(1819) 2 B. &. Aid. 683.*" 

1. (1819) 2 B. Aid. 683 : 53 It. It. 147, Toovey v. 

Milne. 

2. (1859) 2 El. Sc. El. 29 : 28 L. J. Q. B. 350 : 33 

L. T. (o.S.) 236: 119 It. R. 608, Edwards v. OIy D . 


. T. N. & Q. Bank 

Crompton J. also said : 

“It is a new case, but I think we must look to 
ascertain whether the bankrupts had an equitable 
right to use the money as against all persons. I 
think equity would have prevented them from using 
it had there been time to interfere, and so the 
bankrupts had not the equitable right, but only the 
legal right to the possession of the money ; and 
therefore I am of opinion that the money would not 
pass to the assignees under the principle of Bank¬ 
rupt law to which I refer.” 

The next case is (1923) I Ch.41, 1 2 3 where the facts 
are more complicated. On I6tb December 1920 one 
Yoycc paid into his account at the Birmingham 
branch of Farrow’s Bank a cheque for £1493 drawn 
on the West Bromwich branch of the London Joint 
City and Midland Bank. Farrow’s Bank imme¬ 
diately credited Yoyce’s account with the amount 
and sent the cheque to its agents, Barclays Bank, / 
for clearance. On 17th December Barclays Bank, 
having presented the cheque at the clearing house 
to the London Joint City and Midland Bank re¬ 
mitted the amount to its West Bromwich branch. 

At the same time Barclays Bank credited Farrow's 
head office on the clearance sheet, but subject to 
recourse. On the 18th the West Bromwich branch 
of the London Joint City and Midland Bank debited 
tbe drawer and informed its head office that the 
cheque had been cleared. On Sunday 19th Decem¬ 
ber Farrow's Bank suspended payment and all cash 
remittances received on Monday were returned. At 
8-30 A. M. on that day, a notice was posted on the 
doors of the head office of Farrow's Bank stiting 
that payment had been suspended and at 12-15 
P. M. instructions to suspend payment were tele¬ 
graphed to all its branches. When tbe London Joint g 
City and Midland Bank received information from 
its West Bromwich branch that the cheque had 
been cleared it settled with Barclays Bank through 
the clearing houso. This was at 12 30 P. M. There¬ 
upon Barclays Bank informed Farrow's head office 
that the cheque was cleared. The question was 
whether the proceeds of the cheque had become 
pirt of tbe general assets of Farrow’s Bauk and 
therefore divisible among the creditors or whether 
Farrow’s Bank remained in the position of a mere 
collecting agent, which meant that tho proceeds 
belonged to Voyce. Tbe summons was heard by 
Astbury J. whose judgment was confirmed by the 
Court of Appeal. The points decided arc concisely 
stated in the headnote from which the following 
extracts are taken : 

“Where a customer pays a crossed cheque into 
bi9 bank, the question whether the bank receive it h 
as holders for value or as agents for collection is a 
pure question of fact. 

Tho fact that tho cheque is immediately credited 
in the ledger does not necessarily make tho bank 
holders for value. That inference may bo rebutted 
by notices in tho pass book and paying in slip or 
other evidence showing that the customer could not 
draw before clearance. 

If tho hank receive tho cheque as agents for 
collection and stop payment before it is finally 
cleared at the clearing house, they can only receive 
and hold tho proceeds as collecting agents for their 
customer, and not on tho ordinary bank relationship 
of debtor and creditor." 

It was pointed out by Astbury J. that the monies 
were never in fact collected by Farrow's Bank at a 
timo when they were entitled to claim thorn as 

3. (1923) 1 Ch. 41 : 92 L. J. Ch. 153 : 128 L. T. 

332 : 66 8. J. 78, In re Farrow's Bank, 
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part of their assets. In the present case the cheque 
waa collected by the Bank before suspension, but it 
did not send the money to Nagarcoil and it could 
not claim the proceeds as part of its assets until it 
had done so. In (1912) A. C. 212,* Lord Robson 
said that although branch Banks are agencies of 
one principal firm it is well settled that for certain 
special purposes of banking business, they may be 
regarded as distinct trading bodies. So far as the 
company was concerned, the Nagarcoil and Bombay 
branches of the Bank were distinct business con¬ 
cerns and the ordinary relationship between a Bank 
and a customer keeping a current account with the 
Bank never existed between the company and the 
Bank in Bombay. Lord Macnaughten in delivering 
the judgment of the Privy Council in 1903 A. C. 
240, 6 pointed out that if a banker before collection 
credits a customer with the face value of a cheque 
paid into his account the banker becomes the bolder 
for value of the cheque ; but that wa9 never the 
position here and the principle stated in (1819)2 
B. & Aid. 6831 and (1859) 28 L. J. Q. B. 3502 
applies. Undoubtedly, if the money had got into the 
company’s account at Nagarcoil,the Bank’s position 
would no longer have been that of an agent holding 
his principal’s monies. It would then have been 
entitled to the control and the use of the money, 
which would give the Offioial Liquidators a right to 
it for the benefit of the general body of creditors. 
But as the money never got to Nagarcoil it belonged 
to the company and the company’s money cannot 
be retained for paying the Bank's creditors. The 
Official Liquidators must pay it over to the com¬ 
pany. The appeal is allowed with costs. The Official 
Liquidators will have their own costs out of the 
assets of the Bank. 


C.R.K./O.N. 


Appeal allowed . 


4. (1912) 1912 A. C. 212 : 81 L. J. P. C. 140 : 105 
L. T. 650 : 28 T. L. R. 41, Rex v. Lovitt. 

5. (1903) 1903 A. C. 240 : 72 L. J. K. B. 451 : 88 
L. T. 574 : 51 W. R. 671 : 8 Com. Cos. 221 : 19 
T.L.R. 462, Capital and Counties Bank v. Gordon. 
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Ardur Rahman J. 

Nagappa Prabhu — Petitioner 

v. 

Minor Chandrashekara by guardian 
and mother Tnveni alias Rukmabai 
and another — Respondents. 

Civil Ilevn. Petn. No. 1450 of 1911, Decided oo 
8 th April 1942, to revise decree of Diet. Munsif, 
Kundapur, D/. 23rd December 1940. 

(a) Madras Village Courts Act (1 of 1889), S.13 
—Suit against defendant not minor—Defendant 
dying alter institution of suit — Minor legal 
representative can be brought on record. 

Section 13 provides that no suit could be brought 
against a minor; but it does not 6ay that if a suit 
wero brought against a person who was not a minor, 
u minor legal representative could not bo brought on 
the record if that person happened to dio after the 
institution of the suit. (P 649 a) 

(b) Madras Village Courts Act (1 of 1889), 
Ss. 32 and 69 — Suit dismissed in absence of 
parties — Remedies open to plaintiff indicated 
-—Defendant dying pending suit—Before expiry 
of period of 60 days provided in S. 69 suit dis¬ 


missed in absence of parties—Second suit held 
competent under S. 32—Second suit held would 
be competent even if period of 60 days had ex¬ 
pired on date of dismissal of suit. 


Once a suit is dismissed in the absence of the 
parties, two remedies are available to the plaintiff. 
He can make an application to the same Court to 
set aside the order of dismissal. If this application 
is accepted and the suit restored, he can proceed 
with the suit. But if this application is rejected, he 
can bring a fresh suit provided it has not become 
barred by limitation. He may however deoide Dot to 
make an application for 6ettiDg aside the dismissal 
and bring a fresh suit straightway. [P 649a] 

During the pendency of the suit the defendant 
died and before the period of 60 days under S. 69 
for bringing bis legal representatives on record had 
expired, the suit was dismissed in absence of parties. 
It was contended that as the defendant was already 
dead and could not appear in Court on the date on 
which the suit was dismissed the dismissal should 
be regarded as one in the absence of the plaintiff 
alone: 



Held that (1) as the 6uit was dismissed in the 
absence of parties it was immaterial whether the 
absence wa9 voluntary or involuntary, intentional or 
forced; (P 649 f] 

(2) second suit by the plaintiff was competent 

under S. 32; [P 649$] 

(3) even if the period of 60 days under S. 69 bad 
expired on the date on which the suit was dismissed 
a fresh 6uit would have been maintainable. 

[P 649(7] 

K. Vittal Rao — for Petitioner. 

AT. L. Nayak — for Respondents. 

ORDER.—A suit to recover a sum of Rs. 34-14-0 
was instituted in the Panehayat Court of SaDkara- 
Darayana under the Madras Village Courts Act 
against one Gundu alias Nnrasimba Bbandari. It 
was dismissed on 7th April 1940 as tho parties 
failed to appear before the Panehayat Court for a 
number of hearings. After the dismissal the plain¬ 
tiff brought a suit for the sarno amount in the 
Court of the District Munsif of Kundapur. But as 
Gundu had died by that time, the suit was institu¬ 
ted against his minor son Chandrasekhara and his 
widow Triveni. It was denied on their behalf that 
Gundu had any dealings with the plaintiff and it waa 
contended that tho suit was barred by limitation. 
But the District Munsif overruled their contentions. 

A third contention was advanced on behalf of the 
defendants. It was to tho effect that Gundu bad *+ 
died while tho suit was ponding before the Pan- 
chayat Court and as no application was filed on 
behalf of the plaintiff under Ss. 68 and 69, Madras 
Village Courts Act (1 of 1889) roughly correspond- 
ing to O. 22, R. 4, Civil P. C.. a fresh suit for tho 
same amount was not competent. Thero was no evi¬ 
dence on the record as to the date ofGundu’s death. 
This is admitted by tho District Munsif in his 
judgment. But an admission 6eems to have been 
made by counsel for the plaintiff during hi9 final 
arguments that Gundu had died some months beforo 
the date of tho dismissal of tho suit by the l ,fl Q- 
ebayat Court. Assuming that to be the case, the 
District Munsif came to the conclusion that it was 
incumbent on the plaintiff to have presented a peti¬ 
tion under 8. 68 of tho Act and inasmuch as nc 
petition was presented to bring Gundu'a legal repre¬ 
sentatives on the record, a fresh suit by the plain¬ 
tiff for tho same amount against Gundu s lega- 
reprosentatives was not maintainable. 
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i<n Two groandfl were urged in reply on behalf of the 

1 plaintiff before the District Munsif. They have been 
jepeated here before me. Firstly it was contended 
that it was unnecessary for him (i. e. the plaintiff) 
to bring a minor legal representative on the record 
as no suit could be brought under S. 13 of the Act 
against a minor in the Panchayat Court. There was 
and is no force in this contention although the Dis¬ 
trict Munsif was of the view that the suit would 
have hud to be returned for presentation to the pro¬ 
per Court after the minor legal representative had 
been brought on the record. Section 13 of the Act 
provides that no suit could be brought against a 
minor; but it does not eay that if a suit were brought 
against a person who was not a minor,a minor legal 
representative could not be brought on the record if 
that person happened to die after the institution of 
the suit. The second contention advanced on his 
b behalf was that as the suit was really dismissed by 
the Panchayat Court on account of the absence of 
the parties, the plaintiff was competent to bring a 
suit under S. 32, Village Courts Act. This was nega¬ 
tived by the District Munsif. 

There can be no doubt that a plaintiff can bring a 
suit under that section if bis suit were dismissed in 
the absence of parties under S. 30 (1). It was how¬ 
ever contended on behalf of the defendants and that 
contention prevailed before the District Munsif. that 
as Gundu bad died before the suit was dismissed, a 
second suit would not be competent and it was in¬ 
cumbent on the plaintiff to make an application to 
the Panchayat Court under Ss. 68 and 69 to bring 
the defendant's legal representative on the record. 
The District Munsif proceeded on the assumption 
in accordance with the admission made by the 
plaintiffs counsel beforo him that Gundu bad died 
some months before the 6uit wasdismissed. Learned 
counsel for the petitioner has alleged before me that 
Gundu had died on 19th February 1940 and that 
the period of 60 days mentioned under S. 69 of the 
Act bad not expired on the date on which the suit 
was dismissed by tbe Panchayat Court. It is a pity 
that the District Munsif bad not recorded tbe state¬ 
ment of the counsel for there was no evidence of 
Gundu’s death on the record. Thisshould have been 
done. In view of the allegation as to tbe date of 
Gundu’s death made before mo I would have been 
inclined to send tbe case back for a fresh finding on 
the point. But as learned counsel for the respon- 
dents stated before mo that bis instructions wero to 
f Ct ^ iat had died on 19th February 

1J40, I consider it unnecessary to adopt that course. 
1 he posUion therefore is that on tho date on which 
d the Panchajat Court dismissed the suit tho period 
of 60 days within which the application under 
b. 69 bad to bo made bad not expired and the suit 
was dismissed in tho absence of the parties. 

It was contended on behalf of tho defendant that 
it was not only open to the plaintiff to make an ap¬ 
plication to the Panchayat Court to bring the legal 
representatives of the deceased defendant on tho 
record alter the date of the dismissal but that was 
his only remedy and if he fail to avail himself of 
tho same, a separate suit would not be maintainable. 

I am not impressed by tho contention. Tliero is 
nothing in the Act which could support the respon¬ 
dents. In fact tho suit had been dismissed and 
unless tbe order of dismissal was eet aside, an ap¬ 
plication by the plaintiff to bring the defendant’s 
legal representatives on tho record would not lie. 
But it is argued on behalf of tho respondents that 
tbo plaintiff should have asked for the order of dis¬ 
missal of suit to be set aside. There was nothing in 
tho Act that mado it essential for tho plaintiff so to 
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do. But even if the plaintiff had applied, where was 
the guarantee that tbe Court would have accepted 0 
the application ? Had the Court declined to set the 
dismissal aside and to restore the suit, what would 
have happened 7 Would a second suit have been 
competent? If so, why ? Why should the maintain¬ 
ability of a second suit be made to depend upon the 
Court’s decision to set aside or not to set aside the 
order of dismissal of tbe suit? Once a suit is dis¬ 
missed in the absence of tbe parties, two remedies] 
are available to the plaintiff. He can make an ap¬ 
plication to the same Court to set aside the order of, 
dismissal. If this application is accepted and the 
suit restored, he can proceed with the 6uit. But if 
this application is rejected, he can bring a fresh suit 
provided it has not become barred by limitation. He 
may however decide not to make an application for 
setting aside the dismissal and bring a fresh suit 1 
straightway. / 

Learned counsel for the respondents contended 
that as the defendant had amittedly died on 19th 
February 1940 and could not appear in Court after 
that date, tbe dismissal should be regarded as one 
in the absence of the plaintiff alone. This is not 
however correct. Tbe suit was dismissed in the ab¬ 
sence of parties. It is immaterial whether the 
absence wa9 voluntary or involuntary, intentional or 
forced. Moreover, thefcourt and for a matter of that 
the plaintiff according to bis evidence did not actu¬ 
ally know on or before 7th April 1940 that Gundu 
had died. Why should one therefore travel beyond 
the order passed by the Panchajat Court for tho 
purpose of ascertaining the reasons which had led tho 
parties to absent themselves? Butin any case the 
period of 60 days had not expired when the suit 
was dismissed and it became impossible then for tho - 
plaintiff to make an application to bring Gundu's 
legal representatives on the record, even if he had 
come to know of Gundu'9 death and decided to pre¬ 
sent an application for that purpose. I am for the 
above reasons clearly of opinion that a second suit 
was competent when the period of 60 days given in 
S. 69 had not expired on the date on which the suit 
was dismissed. It is unnecessary in this case toi 
decide whether a fresh suit would have been main¬ 
tainable even if the period of 60 days had expired 
on the date on which the 6uit was dismissed by the 
Panchayat Court, although, as at present advised 
and for the reasons that I have given, I am inclined 
to take the view that a fresh 6uit would have even 
then been competent. Since tbe other questions had 
been decided by the District Munsif in favour of the 
plaintiff, this revision must bo accepted and a decree 
for the amount passed with costs in both theCourts h 
in favour of tbe plaintiff against the defendants. 
They will be liable to tho extent of the assets re¬ 
ceived by them for Gundu. 

C.R.K./G.N, Pension accen ted. 
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Wadsworth J. 

Sri Raja Manyam Kanakayya Garu 

— Petitioner 
v. 

Sriman Mudumba Venkata Ranga 
Anaharacharyulu Gam — 

Respondent. 

Civil Revn. Petn. No. 2089 of 1939, Decided on 
20th March 1942, to revise order of Special Assist. 
Agent, Bhadracbulam, D/- 30th March 1939. 


Kanakayya Garu v. Venkata Ranga 
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Madras Agriculturists Relief Act (4 of 1938), 
S. 15 (4)—Application under — Plea for reduc¬ 
tion ot rent, when can be entertained explained. 

No doubt in an ordinary case it would notbeopen 
to the Court under S. 15 (4) to entertain a plea 
which amounted in substance to an attempt to 
reduce the rent from that previously payable or 
even to entertain a plea which amounted to an 
attempt to repudiate liability for rent on theground 
that irrigation works had not been repaired. Suoh 
pleas would not be available to the tenant in an 
ordinary 6uit for rent under the Madras Estates 
Land Act and therefore could not be urged in an 
application under S. 15 (4) of Act 4 of 1938. But to 
the extent to which there are contentions open to 
the tenant afTecting the amount of rent payable, the 
Court dealing with an application under S. 15 (4) 
necessarily has to go into those contentions in order 
to find out what is the amount of rent. Where the 
contract upon which the tenure is based itself pro¬ 
vides for an abatement of rent in ca^e there is any 
shortage in the extent in the possession of the ten¬ 
ant and for an abatement of rent in case there is 
any deficiency in the supply of water by the land¬ 
holder to the tenant's holding, it cannot be con¬ 
tended that the Court which has to decide what is 
the amount of rent can shut out contentions based 
on such contract which contemplates fluctuations 
on certain grounds. [P 650 c,d t e) 

M. Appa Rao — for Petitioner. 

A’. Knshnasicami Ayyangar and A. Seshadri— 

for Respondent. 

ORDER.—The petitioner is a landholder against 
whom an application was preferred under 8. 15 of 
Act 4 of 1938. The main contention in revision is 
C that the lower Court lmd no jurisdiction in an ap¬ 
plication under 8. 15 (4) of the Act, to go into the 
question whether the applicant was entitled to any 
abatement of rent for non possession of part of tho 
lands in his holding or whether the applicant was 
entitled to any abatement of rent for failure of 
irrigation supply. The contention put forward 
in revision is that tho enquiry under S. 15 (4) 
must bo confined to ascertaining what is the figure 
of rent according to the patta and whether that 
figure has been paid and that tho Court is not 
entitled to go into subsidiary questions affecting 
liability for rent. No doubt in an ordinary case it 
would not bo open to tho Court under 8. 15 (4) to 
ontortain a plea which amounted in substance to an 
attempt to reduce the rent from that previously 
ipayablo or oven to entertain a plea which amounted 
d to an attempt to repudiate liability for rent on tho 
ground that irrigation works had not been repaired. 
Such picas would not bo available to tho tenant in 
an ordinary suit for rent under the Madras Estates 
Land Act and therefore could not ho urged in an 
application under S. 15 (4) of Act 4 of 1938. But to 
the extent to which there are contentions open to 
the tenant affecting the amount of rent payable, the 
Court dealing with an application under S. 15 (4) 
necessarily has to go into thoso contentions in 
order to find out what is the amount of rent. Tho 
'present case is peculiar in that tho contract upon 
which the tenure is based itself provides for an 
abatement of rent in case there is any shortage in 
the extent in the possession of the tenant and for 
an abatement of rent in ease there is any deficiency 
,in the supply of water by the landholder to tho ten¬ 
ant’s holding. In the face of such clauses in the 
original patta it cannot ho contended that the Court 
which Ims to decide what is the amount of rent can 
ahut out contentions based on these clauses in tho 


patta whioh contemplates fluctuations on certain, § 
grounds. There is nothing else in the revision peti¬ 
tion which can be considered under S. 115, Civil' 

P. C. The petition is therefore dismissed with costs. 

C.R.K./K.S. Petition dismissed. 
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King J. 

Hota Veerabadhrayya and another — 

Appellants 

v. 

Bolla Built Subbarayudu and others — 

Respondents, j 

Second Appeals Nos. 315 and 1150 of 1940, Deci¬ 
ded on 4th March 1942. against decree of Sub-Judge, 
Amalapuram, in A. S. No. 1 of 1938. 

(a) Civil P. C. (1908), O. 21, Rr. 58, 63, 46 _ 
Scope — Right of vendor to unpaid purchase 
money from vendee is attachable where vendee 
admits liability to pay but claims to defer such 
payment till vendor pays off other incumbrances. 

The consideration of a sale was by tho terms of 
the sale deed retained in tho bands of the vendee 
for the purpose of discharging two debts due to 
plaintiff; one on a first mortgage and tho other on a 
promissory note. The property 60 ld was subject also 
to a second and a third mortgage. These mortgages 
the vendors undertook to discharge. The vendee did 
not discharge the promissory noto debt and plaintiff g 
accordingly sued to recover it and obtained decree 
against the vendors. In execution of that decree ho 
attached the debt which ho alleged to bo duo from 
the vendee to the vendors as unpaid purchase-money 
in respect of tho sale. On notice being sent to tho 
vendee ho denied that any debt was due, contending 
that ho was under no liability to pay the purchaso- 
money until the vendors bad cleared off the second 
and third mortgages. Tho executing Court accepting 
this contention raised tho attachment. I laintiff 
thereupon filed a suit under O. 21, R. 63. It was 
contended tho suit was not maintainable : 

Held that where the existence of tho dobt which 
means existence of facts from a consideration of which 
it follows in law that the garnishee is indebted, is 
admitted by the garnishee, Rr 58to63of 0.21 apply. 

Hero the vendee admitted that he had purchased ft 
the property and had not paid for it, and in essence 
claimed only that he was entitled not to rofuso pay¬ 
ment altogether but only to defer it and therefore 
tho vendee's obligation to pay tho vendor was a debt 
attachable and hence tho suit under O. 21, It. 63 
was maintainable. (P 651$) 

Q p _ 

(M0) Chitalev, O. 21 R 46, N. 7 Pts. 4 6. 

('ll) M ii I In, Page Hl3 Pt. (c); Page 838 N. "Whe¬ 
ther Rr. 58 to 63 apply if the property attached 

is debt.** 

(b) T. P Act (1882), S. 55 (5) (b)— Money leit 
with vendee to pay mortgagee not sufficient to 
pay off mortgagee—He may deter payment i 
vendor contributes remainder to pay him o . 

Under S. 55 (5) (b) it is the duty of the t:o 

pay tho money when ho retains in his hands to tbe 
mortgagees, hut if the sum required to pay ott use 
mortgagees is greater than tbe amount left in u 
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hands he may defer doing so until the vendor is pre¬ 
pared to contribute the remainder of the sum due to 
pay him off completely: 21 All. 223 (P.C.), Rel. on. 

[P 651g] 

T. P. Act— 

(•36) Mulla, Page 307 Pt. (c). 

(•34) Mitra, Page 280, N. 314. 

(c) T. P. Act (1882), S. 55 (5) (b) — Right of 
vendee—Nature of. 

The right which is given to the vendee by S. 55 
(5) (b) is not a right to say that he i9 under no obli¬ 
gation, but a right to postpone the discharge of that 
obligation. (P 651 A] 

T. P. Act— 

(*36) Mulla, Page 307, N. "S.55(5) (b)—Payment 
of price." 

(’34) Mitra, Page 279, N. 314. 
b K. Bhimasankaran , D. Narasaraju and P. 
Somasundaram —for Appellants. 

V. Oovindarajachari —for Respondents. 

JUDGMENT. —The ultimate transaction which 
has given rise to these appeals is the sale by defen¬ 
dants 2 to 4 of certain properties to defendant 1 in 
December 1929. The consideration of Rs. 2500 was 
by the terms of the sale deed retained in the hands 
of defendant 1 for the purpose of discharging two 
debts due to plaintiff; one on a first mortgage and 
the other on a promissory note. The property sold 
was subject also to a second and a third mortgage. 
These mortgages tho vendors undertook to dis¬ 
charge. Defendant 1 did not discharge the promis- 
6 ory note debt and plaintiff accordingly sued in 1931 
to recover it and obtained decree against defen¬ 
dants 2 to 4. In execution of that decree he attached 
- the debt which he alleged to be due from defendant 1 
to defendants 2 to 4 as unpaid purchasemoney in 
respect of the sale. On notice being sent to defen¬ 
dant 1, ho denied that any debt was due, contending 
that he was under no liability to pay the purchase- 
money until defendants 2 to 4 had cleared off the 
second and third mortgages. The executing Court 
accepting this contention raised tho attachment on 
1st August 1935. Plaintiff thereupon filed the pre¬ 
sent suit (O. 8. No. 188 of 1936) under O. 21, R. 63 
impleading all four defendants. The suit was dis¬ 
missed by the learned District Munsif of Razole. 
Meanwhile in August 1936 defendants 2 to 4 trans¬ 
ferred to defendant 5 their right to receive from 
defendant 1 the unpaid purchase money. Defen¬ 
dant 5 in 1937 paid off tho second and third mort¬ 
gages and then in O.S. 23 of 1938 sued defendant 1 
d for the money, and obtained a decree. The decree, 
however, did not award him interest from the date 
of tbo sale: transaction. Against Ibis pirt of the 
decree defendant 5 appealed and this appeal (A. S. 
No. 48 of 19-40) was heard recently by me sitting 
with Lakshmana Rao J. Wo confirmed the decree 
refusing interest for the wbolo period until dtfen- 
dant 5 paid of! the two mortgages, holding that 
under 8. 55 (5) (b),T. P. Act, defendant 1 was enti¬ 
tled to retain the purohaso money in his hands. 

Plaintiff appealed against the decree of the Dis¬ 
trict Munsif in tho present suit. Defendant 5 was 
impleaded as supplemental respondent. Tho appeal 
was allowed. Defendant 5 and defendant 1 have 
separately filed tho two second appeals which I have 
now heard The first point taken for the appellants 
is that plaintiff's suit was not maintainable. It ig 
argued on the authority of 59 Mud. 966 1 that when 

M’36) 23 A. I. R. 1936 Mad. 152 : 100 I. C. 534^ 

•59 Mad. 966 : 70 M. L. J. 20, Rutchayya v. 
Krishnamcburi. 


a garnishee denies his liability to the judgment- 
debtor the question between him and the decree- e 
holder is one which is outside the scope of O. 21, 
Rr. 58 to 63 altogether. It is clear, however, that 
59 Mad. 9661 does not go so far as this, and recog¬ 
nises that where the "existence of the debt" is ad¬ 
mitted by the garnishee these rules apply. The 
expression “existence of the debt" is ambiguous but 
I think it must be interpreted to mean “existence of 
facts from a consideration of which it follows inlaw 
that the garnishee is indebted." Here defendant 1 
admitted that be had purchased tho property and 
had not paid for it, and in essence claimed only that 
he was entitled not to refuse payment altogether but 
only to defer it. I would accordingly bold that 
plaintiff's suit does lie. The question then arises 
whether in 1935 at the time of the order raising 
the attachment defendant 1 was under any imme¬ 
diate obligation to bis vendors. The argument for / 
plaintiff is that even though a Bench of this Court 
may have held that defendant 1 was entitled to 
retain the purchase money in his hands this privi¬ 
lege was coupled with a corresponding duty under 
6 . 55 (5) (b) to pay it to the mortgagees. As he had 
not fulfilled this duty for nearly six yeArs, the right 
of his vendors to receive tho purchase money had 
been restored. In support of this argument I have 
been referred to 36 Mad. 348 2 and 35 M. L. J. 692 5 
but these are cases which have nothing to do with 
S. 55 (5) (b). They merely lay it down that where 
a vendee has undertaken to discharge his vendor'6 
debts to simple money creditors nnd fails to do so 
within a reasonable time the vendor may sue the 
vendee directly for the money. 

The learned advocates for tho appellants do not 
deny that under S. 55 (5) (b) it is the duty of the 1 g 
vendee to pay the money when he retains in his 
hands to the mortgagees, but they ftreue that this 
obligation cannot arise if the sum required to pay 
of! the mortgagees is greater than the amount of the 
purchase money. Although tho Transfer of Property 
Act is not specifically referred to in that judgment 
this principle seems clearly to follow from a judg¬ 
ment of the Privy Council reported in 21 All 223. 4 
It is there explicitly laid down that a vendeecharged 
with the obligation of pa>ing of! an encumbrancer) 
to a certain extent may defer doing so until the 
vendor is prepared to contribute the remainder of 
the sum duo to pay him off completely. In 1935 
therefore defendant 1 was not compellable to pay 
anything to the second and third mortgagees unless 
defendants 2 to 4 joined with him in paying them 
off — and it follows from this that in 1935 defen¬ 
dants 2 to 4 bad no legal claim upon defendant 1 ^ 
for the amount of tbo purchaso money. Rut this 
finding docs not conclude the matter. A debt which 
is not immediately payable in 1935 may neverthe¬ 
less be attachable in 1935 if it is an obligation 
already in existence. It is argued for the appellants 
that there was no debt or obligation in existence at 
any time before 1937 but it seems clear to me that 
tho obligation to pay for the property purchased 
sprang into being by virtue of the very transaction 
of sale itself in 1929. The right which is given to 
the vendee by 8 55 (5) (b) is not a ri^bt to say that 
he is under no obligation, but a right to postpone 1 
the discharge of that obligation. The cases cited for 1 

2. (*13) 36 Mad. 3 48 : 12 I.C. 353 : 21 M.L.J. 983, 
Raghunatha v. Sadagopa. 

3. (*19) G A.I.R. 1919 Mad. 367 : 49 I. C. 313 : 35 
M.L.J. 692. Komukutti v. Kumara Monon. 

4. ('99) 21 All. 223 : 26 I.A. 45 : 7 Sar. 472 (P.C.), 
Muhammad Siddiq Khan v. Nasia Uila Khan. 
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the appellants, viz., 27 Cal. 38,6 50 All. 507® and 
56 M. L. J. 299 7 are clear cases in whioh an obliga¬ 
tion is not yet doe, and easily therefore distinguish¬ 
able from the faots of the present case. For these 
reasons 1 hold that the obligation in question in this 
case was a debt attachable in 1935 and these 
appeals must therefore fail. They are dismissed with 
costs. Leave refused. 

C.R.K./K.S. Appeals dismissed. 

5. fl900)27Cal. 38 : 4 C.W.N. 87, Haridas Acharjia 
v. Baroda Kisbore. 

6. (’28) 15 A.I.R. 1928 All. 193 : 108 I.C. 229 : 50 
All. 507 : 26 A.L J. 253, Lachman v. Jarbandan. 

7. (’29) 16 A. I. R. 1929 Mad. 347 : 121 I. C. 155 : 
56 M.L.J. 299, G. D. John v. Sambamurthi Iyer. 
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Happell J. 

Pottentakath Kunholan — Appellant 

V. 

Krishnan and others — Respondents . 

Second Appeal No. 720 of 1940. Decided on 6th 
March 1942, against decreo of Sub-Judge, Calicut, 
in A. S. No. 112 of 1940. 

Malabar Tenancy Act (14 of 1930), S. 3 (v)— 
Usufructuary mortgagee is not tenant within 
S. 3 (v) and is not entitled to benefits of Act. 

The surplus paid by a usufructuary mortgagee to 
his mortgagor after appropriating part of the usu¬ 
fruct to tho interest due on the mortgage money 
is not rent within S. 3 (v): (’40) 27 A. I. R. 1940 
Mad. 939, Rel. on. [P 652*] 

A usufructuary mortgagee gets possession of tho 
mortgaged property by virtue of his mortgago os 
security for the mortgago money. Ho has, however, 
to account for the incomo from tho property, and 
tho reservation of a part of the incomo towards in¬ 
terest and tho payment of the balance to the mort¬ 
gagor are not consideration for tho enjoyment of tho 
land within 3. 3 (v), but are no moro than items in 
tho account between mortgagor and mortgagee : 2 
Mad. 187 (judgment of Innes J.), Approved. 

[V 653c,d] 

Tho enumeration in S. 3 (v) of persons included 
in tho definition of tenant is not exhaustive, but 
apart from intermediaries, tho speoifio inclusion of 
occupiers under well known Malabar tenures whioh 
aro defined in the Act itself while a “usufructuary 
mortgagee" is neither defined nor included indicates 
that it was not tho intention of the Legislature that 
tho definition of "tenant" should cover a usufruc¬ 
tuary mortgageo or that a usufructuary mortgagee 
should bo entitled to tho benefits of tho Act. Tho 
fact that a usufructuary mortgageo is by definition 
a tenant for tho purposes of tho Malabar Compen¬ 
sation for Tenants Improvements Act is immate¬ 
rial. [P 653d, e) 

P. Govinda Menon — for Appellant. 

K. P. Ramakrishna Ayyar — for Respondents. 

JUDGMENT. — The question in this second 
appeal is whether a usufructuary mortgageo from a 
sub- kadomdar is entitled to tho benefits of S. 33, 
Malabar Tenancy Act. Tho appellant was tho assig¬ 
nee of certain properties in respect of which tho 
jenm right had h^on sold in court auction, and on 
tho sanio day on which tho jenm right was assigned 
to tho appellant tho kanorndar also assigned his 
rights in tho property to him. Tho appellant then 


brought a suit O. S. No. 82 of 1938 in the Court of a 
the District Munsif of Parappanangadi, to redeem 
and recover possession of the soit properties. This 
suit was contested by the sub-kanomdars from de¬ 
fendant 16, defendants 1 to 8; and the present res¬ 
pondents, who were defendants 9 to 11 in the suit 
and were in possession of the 6uit properties as 
usufructuary mortgagees from defendants 1 to 8, 
filed a petition, I. A. No. 186 of 1938, under 8. 33, 
Malabar Tenancy Act, claiming that they were 
entitled to purchase the house and site situated on 
the property as a separate kudiyiruppu. The trial 
Court decreed the suit but allowed the applications 
that the house and site should be treated as a sepa¬ 
rable kudiyiruppu, and the lower appellate Court 
dismissed the appeal of the plaintiff against the 
decision on the question which arose under S. 33, 
Tenancy Act. Section 33, Malabar Tenancy Act, 
provides that : i 

In any suit for eviction relating wholly or in part 
to a kudiyiruppu, which has been in the continuous 
occupation of a tenant or the members of his fami¬ 
ly for ten years on the date of tho institution of the 
9aid suit, such tenant shall be entitled to offer to 
purchase the rights in the kudiyiruppu, of the 
landlord who seeks to evict him, at the market 
price on the said date. 

The argument advanced in the lower Court 
against the respondents* claim seems to have been 
chiefly that "landlord** in S. 33 means immediate 
landlord and that consequently persons holding 
from a 6ub-kanomdar were not entitled to purchase 
the jenmi*s rights in kudiyiruppu. This argument 
was not accepted by either the trial or tho first ap¬ 
pellate Court on the ground that in other sections 
of the Act, 16 to 18, where it was intended that the q 
tenant should bo given rights to relief against his 
immediate landlord only, tho term “immediate 
landlord*' is used. It is now conceded that tho de¬ 
cision of the losver Courts on this point was right, 
and the argument put forward is that tho respon¬ 
dents aro not tenants within tho meaning of tho 
Malabar Tenancy Act. It is al 60 concedod that the 
respondents are usufructuary mortgagees within the 
meaning of S. 58 (d), T. P. Act, aud that they had 
been in continuous occupation of tho property for 
ten years on tho date of suit. “Tenant*' i9 defined 
in S. 3 (v), Malabar Tenancy Act, as follows : 

Tenant means any person who has paid or has 
agreed to pay rent, or other consideration, for his 
being allowed by another, to enjoy tho land of tho 
latter, and includes an intermediary, a kanorndar, 
a kuzhikanomdar, and a verumpattauidar of any 
description. 

Tho appellant by the terms of his mortgage deed 
after paying himself the interest on tho money 
advanced undertook to deliver annually to tho 
mortgagor 100 cocoanut leaves and one bunch of 
plantains. It has been held that tho surplus of tho 
usufruct paid in this way by a usufructuary mort¬ 
gagee to tho mortgagor is not "rent:" 52 M. L. W. 

639. 1 That, however, does not conclude tho matter 
for, by definition, a person may bo a tenant within 
the meaning of tho Malabar Tenancy Act who has 
paid not “rent" but “othor consideration." * .® 
question therefore is whether tho respondent pai 
the consideration, namely, tho leaves and bum■ 
plantains, or reserved the rest of the usu rl * 
appropriation towards interest “for being a 
by their mortgagor, the predecessor-in-ti o_* 


1. (’40) 27 A.I.R. 1940 Mad. 930 : “ ^: L 

712 : 52 M. L. W. 639, Vasudevftn Nambudiri 


.J. 


v. 


Raman Nambudiri. 



w 
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fendants 1 to 8, to enjoy his land. In deciding in 52 
M.L.W. 639 1 that the surplus paid by a possessory 
mortgagee to his mortgagor after appropriating part 
of the usufruct to the interest due on the mortgage 
money was not rent, Patanjali Sastri J. who deli¬ 
vered the judgment of the Court referred to and 
followed tho deoision in 2 Mad. 187. 3 That was a 
case of the possessory mortgage of certain premises. 
"Rent" for the premises was fixed at Rs. 16-12-0. 
Out of this Rs. 14 was appropriated towards the 
payment of the interest on the principal and rupees 
2 - 12-0 was to be paid “as rent" to the mortgagor. 
Tho premises were burned down. The rent ceased 
to be paid, and the mortgagor sued for recovery of 
the site and tho arrears of rent. In holding that the 
suit ought to be dismissed Junes J. observed as 
quoted in 52 M. L. W. 639': 

“The gist of the agreement was not a letting of the 
premises with a rent reserved but a usufructuary 
mortgage of the premises with a certain small por¬ 
tion of the income of it made payable to plaintifi" 
and be also observed : 

“The application of the income of the premises is 
properly an item in the account between the mort¬ 
gagor and mortgagee which cannot at present be 
taken." 

Muthuswami Ayyar J. said : 

“I take the defendant to have really got into pos¬ 
session not as a tenant not because ho engaged the 
plaintifi to pay Rs. 2-12-0 a month for tho use of 
tho warehouse but as a mortgagee, and because of 
tho assignment of the usufruct in lieu of interest 
amounting to Rs. 14 per mensem." 

It seems therefore that the surplus of the usu¬ 
fruct paid in the form of cocoanut leaves and plan- 
c tains is neither rent nor consideration for being 
allowed to enjoy the land within the meaning of 
S. 3, sub-cl. (v), Malabar Tenancy Act. The question 
remains whether the part of the usufruct reserved 
and appropriated towards tho interest on the mort¬ 
gage money can be regarded as consideration “for 
being allowed to enjoy the land." The observation 
of Muthuswami Iyer J. that the defendant in that 
case got into possession "as a mortgagee, and be¬ 
cause of the assignment of the usufruct in lieu of 
interest" perhaps indicates that the reservation of 
Ithe usufruct would be consideration for the enjoy- 
Iment of the land. Innes J. t however, said that the 
application of the income from the premises was 
properly an item in the account between mortgagor 
and mortgagee, and that, it seems to me is the true 
view. A usufructuary mortgagee gets possession of 
tho mortgaged property by virtue of his mortgage 
as security for the mortgage money. Ho has, how¬ 
ever, to account for the income from the property, 
and the reservation of part of the income towards 
interest and the payment of the balance to the mort¬ 
gagor aro not consideration for the onjoyment of the 
land but are no more than items in the account 
between mortgagor and mortgagee. Section 3 (v) of 
tho Act states that the definition of tenant includes 
an intermediary, a kanomdar, a kuzhikanomdar 
and a vorumpattamdar of any description." The 
^numeration is, of course, not exhaustive, but 
apart from intermediaries, the specifio inclusion of 
ioccupiers under well known Malabar tenures which 
are defined in the Act itself while a "usufructuary 
mortgagee" is neither defined nor included would 
seem to indicato that it was not the intention of 
the Legislature that the definition of “tenant” 
should cover a usufructuary mortgagee or that 


a 


2. ( r 79) 2 Mad. 187, Vonkatesbwara v. Kasava 
Bhotti. 


usufructuary mortgagee should be entitled to the 1 
benefits of the Act. 

It is argued by learned counsel for the respon¬ 
dents that a usufructuary mortgagee is by definition 
a tenant for tho purposes of the Malabar Compen¬ 
sation for Tenants Improvements Act. I do not see 
that this helps the respondent. On the contrary, if; 
the Legislature bad intended that the Tenancy Act 
and the Tenants Improvements Act should be applica¬ 
ble to the same categories of persons there seems no 
reason why the definition of tenant in the latter 
and earlier Act should not have been incorporated 
in the Tenancy Act. But that has not been done. 
The appeal is therefore allowed. I see no indication 
that this point of law was raised in the lower 
Court. The appellant will pay Liis own costs of the 
appeal. (Leave to appeal i3 granted.) The only fur¬ 
ther order necessary is the direction that the appel¬ 
lant will be entitled to recover possession of the / 
kudiyiruppu on payment into Court for payment to 
the respondents of the sum f'f Its. 21-10 5 in addi¬ 
tion to tho amount already ordered in respect on the 
recovery of tho other items. One month's time for 
deposit. 

C.R.K./G.N. Appeal allowed . 
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Horwill J. 

Dommarapati Pedda Venkatappa and 
another—Petitioners 

v. 

Marupuri Latchanna — Respondent. 

Criminal Revn. Case No. 86 of 1942 (Criminal 
Revn. Petn. No. 79 of 1942), Decided on 26th 9 
March 1942, to revise order of Dist. Magistrate, 
Chittoor, D/- 5th January 1912. 

Criminal P. C. (1898), S. 436—It is desirable 
that Magistrate passing orders in revision 
should give reasons for orders passed though 
mere absence of reasons is not indication that 
Magistrate has not given case full considera¬ 
tion. 

Chapter 32, Criminal P. C., which governs refer¬ 
ences and revisions, says nothing about the giving 
of reasons for any orders passed. As in many places 
in the Code it is required of a Magistrate or Judge 
that reasons should be given for tho order passed, 
it mu9t be taken that the Legislature did not intend 
to make it obligatory on revisional Courts to give 
reasons for their orders. Nevertheless, it is as a rule 
desirable that reasons should be given. The fact ; t 
that no reasons are given is no indication that the 
Magistrate has not given the matter his full con¬ 
sideration ; but sometimes mistakes, even of fact, 
are made by revisional Court. In order that the 
High Court should exorcise its revisional powers 
satisfactorily, it is desirable that it should know 
what was in the mind of the lower revisional Court 
when it passed its order : ('14) 1 A.I.R. 1914 Mad. 
676, Bel. on. [P 654 a,b] 

Cr. P. C— 

(•41) Chitaley, S. 436 N. 14 Pt. 1. 

(’41) Mitra, Pago 1402 N. 1185. 

A. Dhujanga Rao, M. S. Ramachandra Rao 
and D. R. Krishna Rao — for Petitioners. 

N. Somasundaram — for Respondent. 

A. S. Sivakaminathan for Public Prosecutor — 
for tho Crown. 

ORDER_The petitioners were accused of an 

oflonco punishable under S. 326, Penal Code, but 
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a they were discharged by the Joint Magistrate of 
Madanapalli before whom the case came up for trial. 
In revision, the District Magistrate of Chittoor set 
aside the order of discharge saying that "the evi¬ 
dence on record was sufficient to justify the framing 
of a charge. In view of it, I set aside the lower 
Court’s order of discharge and direct further inquiry 
into the case.” The petitioners have brought the 
matter before this Court in revision on the ground 
that the Magistrate’s order is irregular, if not 
illegal, and ought to be set aside on theground that 
no reasons are given. 

I Chapter 32, Criminal P. C., which governs refer¬ 
ences and revisions, says nothing about the giving 
of reasons for any order passed. As in many places 
in the Code it is required of a Magistrate or Judge 
that reasons should be given for the order passed, it 
must be taken that the Legislature did not intend 

" to make it obligatory on revisional Court9 to give 
reasons for their orders. Nevertheless, it is as a rule 
.desirable that reasons should be given ; as was 
[jointed out by Ayling J. in 1914 M. W. N. 46. 1 I 
am not prepared to go as far as to say that the fact 
that no reasons are given is any indication that the 
Magistrate has not given the matter his full consi¬ 
deration : but sometimes mistakes, even of fact, are 
made by revisional Courts. In order that this Court 
should exercise its revisional powers satisfactorily, 
it is desirable that it should know what was in the 
mind of the lower revisional Court when it passed 
its order. As the question involved in these proceed¬ 
ings is however a very simple one, I have no reason 
to think that the absence of reasons led to any 
injustice being dono to tho petitioners. The petition 
is dismissed. 

c C.R.K./K.S# Petition dismissed • 

1. (’14) 1 A.I.It. 1914 Mad. 676 : 21 I.C. 172 : 14 
Cr. L. J. 572: 1914 M. W. N. 46, Thirukonam 
Kuppachari v. Emperor. 
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Horwill J. 

In re Pariti Narayana Murti — 

Appellant. 

Criminal Appeal No. 615 of 1941, Decided on 
11th March 1942, against ordor of Sessions Judgo, 
Vizagapatam, in C. C. No. 28 of 1941. 

Evidence Act (1872), S. 24 — Mere administer¬ 
ing oi oath is not tantamount to threat_ Con- 

d fessional statement made on oath to assistant 
registrar is not inadmissible. 

Merely administering an oath to a witness cannot 
bo said to bo tantamount to a threat to tho person 
under oath that ho if ho does not speak tho truth, 
will bo punished for it, so as to bring it within tho 
mischief of S. 24, Evidence Act. (P 654 g) 

A confessional statement mado on oath by an 
accused person beforo tho Assistant Registrar of Co¬ 
operative Societies in an inquiry held by him in 
regard to certain forged cheques is not necessarily 
inadmissible under S. 24, Evidence Act : ('26) 13 
A.I.It. 1926 Rom. 141, D\sl\ng.\ 3 Mad. 271 (F. B.) 
and (’29) 16 A.I.R. 1929 Mad. 236, Iiel. on. 

_ T _ c (P 654e; I> 655a] 

D . V. Subramaniam — tor Appellant. 

A. S. Sivakaminathan Jor Public Prosecutor — 

for the Crown. 

JUDGMENT. — Tbo appellant was convicted 
by tbo Sessions Judgo of Vizagapatam of oUeDces 


punishable under Ss. 467,471, 409 and 477A.I.P.C., 
and sentenced to two years rigorous imprisonment 
under each count, the sentences to run concurrently. 

The chief question in this appeal—as in the trial_ 

is whether a confessional statement made by the 
accused on oath before the Assistant Registrar is 
admissible evidence against him. It is argued on a, 
point of law that no statement made on oath can be 
a voluntary statement that would be admissible! 
under S. 24, Evidence Act. The learned advocate 
for the appellant relies on 50 Bom. 561 the decision 
of a single Judge. The question there was whether 
a statement made on oath by an accused person 
examined by a coroner was admissible against him 
in tbo sessions trial. The learned Judgo held that it 
was not. His judgment is concerned primarily with 
the questions whether the statement of the accused 
was protected by virtue of S. 132, Evidence Act, 
and whether the coroner did not act in contraven- / 
tion of S. 162, Criminal P. C., in recording a state¬ 
ment on oath from the accused or, rather, having 
recorded a statement on oath in ignorance of tho 
fact that the person giving the statement would bo 
an accused, he acted illegally in puttiog that state¬ 
ment before tho coroner’s jury. He decided both 
these questions in favour of the accused; and then, 
iu tho last sentence or two of his judgment, he says: 

"The statement before tho Coroner in thi9 case 
cannot be admitted as a confession as it is a state¬ 
ment on oath. A confession must be voluntary; and 
a person who is summoned to give evidence and who 
is put on oath and who answers questions or makes 
a statement under the compulsion of his oath can- 
not be said to have made a voluntary statement." 

It may be said that this learned Judge, during the 
course of his judgment, expressed his disagreement g 
with the decisions of two Full Benches of his own 
Court. Section 24, Evidence Aot.says nothing about 
voluntary statements. It makes irrelevant a confes¬ 
sion if it appears to tho Court that that confession 
was "caused by any inducement, threat, or promise 

.... proceeding from a person in authority. 

sufficient .... to give the accused person grounds 
which would appear to him reasonable for supposing 
that by making it ho would .... avoid any ovil of 
a teni[>oral naturo ....’’ So that tbo statement with 
which wo are concerned can only be inadmissible 
on tbo ground that it was caused by a threat. Itj 
does not seem to mo reasonable to argue that the 
administering of an oath is tantamount to a threat 
to tho person under oath that if ho does not speak 
tho truth, ho will bo punished for it. If that were 
the case, there would be no reason for the onact- ^ 
ment of the proviso of S. 132, Evidence Act; for if 
no evidence on oath by a witness could amount to a 
voluntary confession, it nevor could bo used against 
him. On at least two occasions a somewhat similar 
question has been considered by this Court. A Full 
Bench of five Judges held in 3 Mad. 271- that a 
statement given on oath in an affidavit filed in a 
civil suit could be used against a person making the 
statement. That case was followed in 52 Mad. 432, :5 
in which a statement given by a person examined 
as a witness was subsequently used against him on 
a charge of defamation. 


1. ("26) 13 A.I.R. 1926 Bom. 144 : 93 I.C. 225 : 97 

R. * 


Born. L. 

7 Weir 781 (F. !*•>. Q ueou 
118 I. C. 337 


Cr. L. J. 433 : 50 Bom. 56 ; 28 
Emperor v. Da wood Kazhi. 

2. (•Hi) 3 Mad. 271 
v. Gopaldas. 

3. C29) 16 A. I. R. 1929 Mad. 236 : 1 

30 Cr. L. J. 613 : 62 Mad. 432 : 5t> M. L. J. oiv, 

I’edabba Rcddi v. Varadn Reddi 
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A statement made on oath may be 6aid in certain 
® cases to be made as the result of the holding out of 
a threat; but that is always a question of fact. It is 
contended that in this case there was such an in¬ 
ducement; and the learned counsel for the appellant 
relies on a statement made by P. W. 7 a retired 
District Medical Oflicer and the Chairman of the 
Co-operative Bank, six of whose cheques the accused 
is said to have forged. It appears from the cross- 
examination that he replied in the affirmative to 
this question put by the counsel for the accused; 
“As soon as P. W. 3 and yourself went to the Bank 
on ‘23rd April 1941, did you not ask the accused 
whether he realized the consequences of the fraud 
that he had committed?" Such a question was not 
however put to P. W. 3; the Deputy Registrar of 
Co-operative Societies who conducted the inquiries 
and questioned the accused. Both P. W. 3 aud 
b P.W. 7 say in examination in chief tbit when they 
entered the premises of the bank, P. W. 3 first 
checked the cash balance with reference to the cash 
book and found it to be correct. P. \V. 3 then asked 
the accused about the forged cheques and 9bowed 
those cheques to him; whereupon the accused ad¬ 
mitted that he had forged those cheques and drawn 
money on them. It seems to me that if it is true 
that such a question was put to the accused, it must 
have been put to him after he had been shown these 
cheques and the accused had answered that he had 
forged them. It seems most unlikely that P. Ws. 3 
and 7 walked straight into the Bank and without 
asking the accused any preliminary questions, said 
to him, “Do you realize the consequences of the 
fraud you have committed?" (His Lord-hip consi¬ 
dered the other evidence in the case apart from the 
c confessional statement and came to the conclusion 
that the accused appellant was guilty and the judg- 
ment concluded.) I have no doubt that the accused 
was properly convicted. The sentence of two years 
rigorous imprisonment is a light punishment for 
such serious ofiences. The appeal is dismissed. 

C.U.K./K.S. Appeal dismissed . 

A. I. R. (29) 1942 Madras 655 

Wadsworth J. 

Arunagiri Ghettiar — Appellant 

v. 

Kuppuswami Chetliar — Respondent . 

Second Appeal No. 912 of 1941, Decided on 29th 
July 1942, against decree of District Court, North 
Arcot at Velloro, in A. S. No. 336 of 1939. 

Madras Agriculturists' Relief Act (4 of 1938), 
Ss. 7 and 12 —Money paid after Act appropriated 
towards interest — Money in excess of interest 
as scaled down — Excess cannot be recovered 
in absence of plea and proof of mistake. 

Where payments arc definitely appropriated to¬ 
wards interest at the time when they are made 
neither tho debtor nor the creditor has the right to 
tear up these appropriations by iin unilateral Act. 
Tho Court has no power to re-appropriate the pay¬ 
ments to principal unless the Act contains a pro¬ 
vision for such re appropriation. The only way in 
which a debtor might get back money which he has 
[*fid after the Act ciuno into force in excess of tho 
Amount properly due under tho provisions of the 
^ c *t. would he by establishing a right to a refund 
under tho ordinary law on the ground that the pay. 
was made under a mistake. The excess amount 


paid towards interest oa scaled down cannot, there¬ 
fore, be recovered by tho powers of Ss. 7 and 12. 

[P 655j,/i] 

T. R. Ramachandran — for Appellant. 

V . T. Rangaswaini Ayyangar and K. Rama - 
swamp — for Respondent. 

JUDGMENT. — The appellant was the defen¬ 
dant in a suit on a promissory note executed for 
Its. 14U0 on 4th June 1936. The question in appeal 
arises under Ss. 9 and 12 of Madras Act 4 of 1938. 
The appellant made payments totalling Rs. 210 
before the Act came into force. These payments 
were more than the amount due for interest as 
scaled down under S. 9. They were definitely appro¬ 
priated to interest and there can bo no question of 
any refund. After the Act came into force, the ap¬ 
pellant made a payment of Rs. 100 towards interest 
on 24th September 1938 and another payment on 
12th April 1939 of which Rs. 320 was appropriated 
to interest and Rs. 30 to principal. These two pay¬ 
ments for interest are very considerably in excess of 
the amount of interest as scaled down under S. 12 
to 6£ per cent, per annum. 

It is argued in appeal that, granted that there 
can be no refund of excess payments after ^-appro¬ 
priation in the manner laid down in S. 9, that there 
is no provision in S. 12 prohibiting the ordering of 
a refund by the creditor, such as we find in Ss. 8 
and 9; and that under S. 7, the general rule is laid 
down that no sum in excels of the amount os scaled 
down shall be recoverable from the debtor, it seems 
to me that it is not sufficient to show that the 
creditor cannot recover more than tho amount as 
scaled down. The fact is that he has recovered more 
than the amount of iuterest as scaled down und the 
only question is whether the appellant can compel 
him to pay back the excess or to submit to a re- 
appropriation towards principal. The two payments! 
in 1938 and 1939 were definitely appropriated to¬ 
wards iuterest at the time when they were made. 
Neither the debtor nor the creditor has the right to 
tear up these appropriations by an unilateral act. 
The Court has no power to re appropriate the pay¬ 
ments to principal unless the Act contains a provi- 
sion for such re-appropriation. I urn not uwaro of 
auy such provision in Act 4 of 1938. To my mind 
tho only way in which a debtor might get back 
money which he has paid after the Act came into 
forco in excess of tho amount properly due under 
the provisions of the Act, would be by establishing 
a right to a refund under the ordinary law on the 
ground that tho payment was made under a mis¬ 
take. For this purpose thero must be a definite plea 
of set off supported by evidence showing that a mis¬ 
take was in fact made. No such plea has been taken 
in this case nor is there any such evidence of the 
circumstances of the payments. I, therefore, hold 
that the excess amount paid towards interest as 
scaled down cannot be recovered by the powers of 
Ss. 7 and 12 of Act 4. This position is not so un¬ 
reasonable as it might seem; for there are many 
cases in which the question whether the debtor is 
or is not an agriculturist is extremely doubtful and 
if in such cases tho defendant voluntarily makes a 
payment at tho contract rate of interest without 
thinking of availing himself of a possible remedy 
under Act 4 of 1938, there is no apparent reason 
why he should necessarily bo allowed to claim u re¬ 
fund of the excess over the interest as scaled down. 
The appeal is, therefore, dismissed with costs. 

C.R.K./R.K. Appeal dismissed. 
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c A. I. R. (29) 1942 Madras 686 

Byers J. 

T. S. Rajagopala Iyer — Appellant 

v. 

South Indian Rubber Works, Ltd., Co. 
imbatore and others — Respondents. 

Second Appeal No. 671 of 1940, Decided on 26th 
Jane 1942, against decree of Sab-Judge, Coimba¬ 
tore, in A. S. No. 22 of 1939. 

Company — Prospectus changed in material 
particulars before allotment — Application for 
shares can be revoked. 

A person is entitled to revoke his application for 
shares in a company when, before the date of the 
allotment, the prospectus of the company ischangod 
b in material particulars, e. g., the minimum eub- 
cription is reduced from Rs. 40,000 to Rs. 10 000 • 
C30) 17 A. I. R. 1930 Mad. 325, Bel. on ; (1881) 
17 Cb. D. 373, Ref. [p 6566 g] 

T. V. Ramanatha Ayyar — for Appellant. 

AI. Krishna Bharat hi — for Respondents. 

JUDGMENT. — The question of law which 
arises in this second appeal is whether the plaintiff 
|is entitled to revoke his application for shares in a 
|company when, before the date of the allotment, 
the prospectus of the company is changed in mate¬ 
rial particulars. Tko brief facts of the case in so far 
as they are necessary are that the plaintiff had ap¬ 
plied for shares in the respondent-company on the 
basis of the prospectus issued on 20th January 1937 
containing, inter aha, the names of several persons 
as directors and specifying the sum of Rs. 40,000 as 
c the minimum sum upon which the company would 
proceed to allotment of the shares. Before tbeallot- 
ment took place, there were changes in the direc¬ 
torate, on which the plaintiff appellant relied as 
ono ground on which ho could withdraw his offer 
and declino allotment ; the minimum subscription 
required before allotment was reduced from Rs. 
40,000 to Rs. 10.000 and it was this proceeding 
which pul the appellant upon enquiry. This impor- 
bmt change was made on 9ib May 1937 and two 
days later an allotment letter was sent to the plain¬ 
tiff appellant. On 26th May he wrote to the com¬ 
pany drawing their attention to this reduction and 
asking for certain particulars regarding the meeting 
at which the change had b-en effected. At tho same 
timo ho drew the company’s attention to an an¬ 
nouncement made in the press by some of tho 
d directors denying responsibility for tho special 
resolution. Some correspondence ensued and oven- 
tually on 1st Juno the plaintiff appellant repudiated 
his offer to take tho shares on the ground of the 
reduction of tho minimum subscription. In his 
letter of repudiation, he made no mention of the 
change in tho directorate. This was mentioned for 
tho first timo in tho plaint filed nearly two months 
later. It is clear, therefore, that tho change in tho 
directorate did not oporato on his mind so as to in¬ 
fluence him in repudiating his offer. Ho eventually 
brought this suit to recover the money paid with 
his application for shares, after tho respondent com- 
pany had refused to make any refund. Both tho 
lowor Courts found against tho plaintiff. 

As already mentioned, tho change in the direc- 
torate found no place in tho correspondence imme- 
diately following the allotment and since it did not 
affect the plaintiffs mind at tho timo, there is no 
necessity to discuss it. It is onlv necessary to 
consider whotber tho chango in the 'minimum sub- 
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scription required was a material change in the 
prospectus which the plaintiff could rely on in 
repudiating his offer to take shares. When one looks 
at the objects of the company as disclosed in the 
prospectus, it is surprising that the directors could 
have contemplated commencing business with suoh 
a ridiculously low figure as Rs. 10,000. They pro¬ 
posed to erect a modern factory in which to manu¬ 
facture motor tubes, cycle tyres and tubes and other 
rubber goods required for vacuum brakes, eto., mills, 
printing presses, electrical departments, rubber 
sheetings, toys, battery cases, rubber shoes,clothing 
and various other articles. The annual working ex¬ 
penses are shown as nearly Rs. 80,000 while the 
capital expenditure required was over one and a 
bnU lakhs and it requires very little knowledge of 
the cost of modern plant and machinery to realise 
that Rs. 10,000 was an absurd figure on which to 
proceed to the allotment of shares in such a com. / 
pany with 6uch an ambitious programme. The 
principle involved is to be found in Anderson's case, 
(1881) 17 Ch. D. 373* which has been referred to by 
Sundaram Chetti J. in 1929 M. W. N. 837. 2 That 
was a case connected with a change in tho directo¬ 
rate, as was Anderson's case} but the principle 
applies equally to the facts of the present case. In 
dealing with tho change of the directorate in Ander¬ 
son s case} Malino V. C. made tho following obser¬ 
vation : 

I do not think there was dishonesty when the 
prospectus was issued, because it was believed that 
Mr. Gibson and Mr. Rose would act ; but whon tho 
company found that these gentlemen would not act, 
they were bound to issue a new prospectus contain¬ 
ing other names, and to inform those who had 
applied for shares, that before tho allotment was - 
raade other directors had been appointed ; and then ^ ' 
it would bo for the applicants for shares to say, 
under those oircumstances, whether they would 
adhere to their oiler or would withdraw it. 1 ’ 

Sundaram Chetti J. quoted tho following passage 
from Lindley on Compiny law : 

“If an application for shares is made on the faith 
of a statement which is true when made but which 
is not true when tho shares are allotted, the appli¬ 
cant may refuse to tako them.” 

Tho learned advocate for tho respondent company 
was anxious to resist any suggestion that there had 
been misrepresentation but this is not tho essence 
of tho case. All that the plaintiff appellant need 
show is that there has been a material change in! 
tho prospectus einco ho made his offer and ho is 
then entitled to deoido that with this material 
chango tho prospectus of tho company are not suffi- ^ 
ciently attractive to warrant him in subscribing his 
money. Misrepresentation or fraud would seem to 
be of importance only regarding tho remedies he 
may have against guilty directors. In tho present 
case he has brought this suit against the company 
to recover the money paid and it is difficult to see 
on what satisfactory grounds the trial Court could 
hold that the suit was not maintainable. I agree 
with Mr. T. V. Ramanatha Iyor, tho learnod advo¬ 
cate for tho appellant, that there was a material 
change in the prospectus and that his client was 
entitled to a refund. An attempt has been made to 
show that tho appellant was guilty of delay but as 
ho was acting with his father, with whom ho formed 

1. (1881) 17 Ch. D. 373: 50 L. J. Ch. 269: 43 L. T. 

723 : 29 W. R. 372, In re Scottish Petroleum Co. 

2. (*30) 17 A. I. R. 1930 Mad. 325 : 124 I. C. 193 : 

1929 M. W. N. 837, Venkataramayya v. Indian 
Industrial Bank Ltd., Calcutta, 
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c a joint family, and his father lived elsewhere, the 
obvious explanation is that the intervening time was 
ocoupied in consulting his father as to what ought 
to be done. In the result the appeal is allowed and 
tho suit is decreed for the plaint amount together 
with costs throughout and subsequent interest at six 
per cent. Leave refused. 

G.R.K./R.K. Appeal allowed. 

A. I. R. (29) 1942 Madras 657 (1) 

Horwill J. 

In re Venkitaswami Naicken and others 

Accused. 

Criminal Revn. 'No. 68 of 1942 (Case Referr¬ 
ed No. 5 of 1942), Decided on 5th March 1942, 
referred by Sess. Judge, Coimbatore Division, in 
h his letter, D/- 31st December 1941. 

(a) Criminal P. C. (1898), Ss. 562 and 380 — 
S. 562 applies only to convicted persons — Re¬ 
ference under S. 562—Magistrate must proceed 
under S. 380 — S. 380 does not empower 
Magistrate to set aside conviction — Further 
enquiry under S. 380 — Object. 

Section 562 applies only to convicted persons. 
Whon a reference is made under S. 562 the Magis¬ 
trate to whom it is referred has to proceed as in the 
manner provided by S. 380 which relates only to 
the passing of a sentence or making of an order and 
does not empower the Magistrate to set aside a con¬ 
viction. [P 657e, /] 

Section 380 empowers tho Magistrate to make 
further enquiries so that ho may decide whether or 
c n °t is a fitting case for tho passing of an order 
under S. 562 or whether, on the other hand, he 
ought to impose some substantial sentence under 
the Penal Code : (’33) 20 A. I. R. 1933 Mad. 728, 
Bel. on. (P 657/) 

Cr. P. C. — 

(•41) Chitaley, S. 380, N. 3 Pt. 1; S. 562, N. 3. 

(’41) Mitra, Page 1239, N. 1062; Page 1809 
N. 1434. 

(b) Criminal P. C. (1898), S. 439 — Order of 
acquittal without jurisdiction — Order to con¬ 
tinue proceedings from point where illegal order 

was passed likely to unduly harass accused _ 

Evidence against accused very little and entitl¬ 
ing them to benefit of doubt—Order held should 
not be interfered with. 

On a reference under S. 438, Criminal P. C., to 
set aside an ordor of acquittal on tho ground that 
it was without jurisdiction : 

• ^ d ., tbat .° r ^ aril y an order passed without 
jurisdiction should be set aside and the Magistrate 

ordered to continue the proceedings from the point 
" be r r ° h0 I 1 egal , or I der , was ^^ed but as such a 

UD< U y L ? r " 83 the accu8ed against 
whom evidence was very little and who should have 

been given the benefit of the doubt it was notncccs- 

sary to interfere with the order of acquittal. 

Cr. P. C. — ^ 657(71 

(’41) Chitaley, S. 439, N. 12 Pts. 1, 3 and 4 

(’41) Mitra, Pago 1427, N. 1204 ‘•Interference 
with acquittal. M 

A. S. Suakaminathan /or Public Prosecutor 

, —for the Crown. 

ORDER. — The police charged four persons 
with the theft of a calf or, in tho alternative, of an 
offence punishable under S. 411 or S. 414, Penal 
^ode. All tho four accused were convicted by the 
1942 M/83 A 81 


Stationary Sub-Magistrate of Udumalpet. He sent¬ 
enced accused 3 to a substantial term of imprison- 6 
ment; but ho thought that as theother three accused 
had not before committed any offence, they might 
well be released under S. 562, Criminal P. C. As 
tho Magistrate had no powers to pass orders under 
S. 562, Criminal P. C., he referred the matter under 
the proviso to that section to the Sub-Divisional 
Magistrate to pass the necessary orders. The Sub- 
Divisional Magistrate instead of doing this acquitted 
accused 1 , 2 and 4. The Sessions Judge has referred 
tho matter to this Court, expressing his opinion 
that the Sub-Divisional Magistrate acted illegally 
and without jurisdiction. There can be no doubt 
that the Sessions Judge was correct. Section 562, Cri- 
minal P.C., applies only to convicted persons, as can 
be seen from the very wording of that section. It 
begins with the words "when any person not under 
21 years of age is convicted of an offence . . Fur- / 
ther, the proviso begins "provided that where any 
first offender is convicted by a Magistrate of tho 
third class . . When a reference is made under 
S. 562, Criminal P. C., the Magistrate to whom it 
is referred has to proceed as in the manner provided 
by S. 380. Section 380, Criminal P. C., relates only 
to the passing of a sentence or making of an order 
and does not empower theSub-Divisional Magistrate 
to set aside a conviction. The section does say that: 

"if the Magistrate ‘thinks’ further enquiry or ad¬ 
ditional evidence on any point to bo necessary, ho 
may make such enquiry or take such evidence him- 
self . . . but that has been interpreted in 57 Mad. 

85 1 as giving the Sub-Divisional Magistrate power to 
make further enquiries so that he may decide whe¬ 
ther or no it is a fitting case for the passing of an 
order under S. 562, Criminal P. C., or whether, on 
the other hand, he ought to impose some substantial ® 
sentence under the Penal Code. 

Ordinarily, an order passed without jurisdiction 
should bo set aside and the Magistrate ordered to 
continue the proceedings from the point where the 
illegal order was passed; but upon hearing the 
Publio Prosecutor, I think, that perhaps this might 
unduly harass the three accused, against whom evi¬ 
dence is very little. I agree with the Sub-Divisional 
Magistrate that they should have been given the, 
benefit of tho doubt. I do not therefore think it 
necessary to accept the reference. It is rejected. 

_C.R.K./G.N. Reference rejected. 

1. (’33) 20 A. I. R. 1933 Mad. 728 : 145 I. C. 659 : 

34 Cr. L. J. 1045 : 57 Mad. 85 : 65 M. L. J. 405, 
Publio Prosecutor v. Gurappa Naidu. 


* A. I. R. (29) 1942 Madras 657 (2) 

Patanjali Sastri J. 

Kaningamanna Melathil Earnavan 
Rama Kurup and another — 

Petitioners 

v. 

Thirunavaya Kalathil Vccttil's children 
Kunhipathumma and others — 

Respondents. 

Civil Revn. Petn.No. 873 of 1941, sind Civil Misc. 
I’ctn. No. 1519 of 1942, Decided on 19th March 
1942, to roviso order of Dist. Munsif, Tirur, D/- 9th 
December 1940. 

* Civil P. C. (1908), Ss. 115, 141 and O. 7, 
R. 10—Revision petition to High Court cannot 
be returned lor presentation to subordinate 
Court in province as appeal or revision petition. 
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Revisional jurisdiction is peculiar to the High 
Court -and there can be no question of returning 
civil revision petition for presentation as a civil 
revision petition or as an appeal to any other Court 
in the province. [P 6586] 

q p c._ 

('40) Ch’italey, S. 115, N. 16; S. 141, N. 9 Pt. 5; 

O. 7 R. 10, N. 1. 

P. Govinda Menon —for Petitioners. 

N. It. Scsha Ayyar —for Respondents. 

ORDER_The petitioner asks for return of the 

memo of civil revision petition for presentation to 
the District Court as an appeal as in view of the 
decision in (1942) 1 M.L.J. 3901 an appeal lies in a 
case like this to the District Court and civil revision 
petition is therefore incompetent. Mr. Govinda 
Menon for the petitioners relies on the provisions of 

O. 7, R. 10 read with Ss. 107 (2) and 141, Civil 

P. C., as supporting the prayer. 1 do not consider 
that these provisions are applicable to the case as 
revisional jurisdiction is peculiar to this Court and 
there can be no question of returning the civil revi¬ 
sion petition for presentation as a civil revision peti¬ 
tion to any other Court in the province. The prayer 
cannct therefore be allowed. There can be no objec¬ 
tion to the return to the petitioner of the enclosures 
he has filed and they will accordingly be returned. 
The civil revision petition is dismissed with costs. 

C.R.K./K.S. Petition dismissed . 

l7f42) 29 A. I. R. 1942 Mad. 406 : I. L. R. (1942) 
Mad. 654 : (1942) 1 M. L. J. 390, Venkayya v. 
Pullayya. 
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Venkataramana Rao and 
Abdur Rahman JJ. 

Madura Municipal Council through its 
Commissioner , Rajiah D. Paul — 

Appellant 


v. 

Madura ctc. % Devasthanams represented 
by its ExccutivcOf ficer, II. S. Nayudu 

— Respondent. 

Appeals Nos. 293 and 302 of 1939, Decided on 
27th Octobor 1941, against dccreo of Sub-Judge 
(Principal), Madura, in O. S. No. 34 of 1933. 

Madras District Municipalities Act (5 of 1920), 
S. 83—-Shops at Madura temple held assess¬ 
able to property tax. 

The shops and stalls in tho Madura templo being 
used for commercial as well as religious purposes 
ara liublo to pay the property tax: (’41) 28 A. I. R. 
1941 Mad. 185, Poll.; 1936 M. W. N. 1088, Re/.; 
(’39) 26 A. I. R. 1939 P. C. 20. Distmg . (P 6536] 

R. Sitarama Rao and C. S. Rama Ran Sahib — 

— for Appellant in No. 293 and for Respondent 
in No. 302. 

K. Rajah Ayyar and T. A. Ramaswami Rcddi 

— for Respondent in No. 293 and for Appellant 
in No. 302. 

ABDUR RAHMAN J. — This appeal arises 
out of a suit brought by tho Madura Devustha- 
nam against the Municipal Council, Madura for a 
declaration that the building and lands described 
in the schedule annexed to the plaint were exempt 
from payment of tho properly tax to tho defendant 
municipality. The defendant Municipal Council 


justified the assessment in reply and contended 
that in so far as the items contained in the sche¬ 
dules were used for commercial purposes and could 
not be said to form a portion of the temple property, 
they could not be exempt from the payment of the 
tax. The learned Subordinate Judge of Madura 
held that the items covered by item 1 were not 
liable to bo assessed but those described in items 2 
and 3 were so. The Madura Municipal Council has 
preferred an appeal (No. 293 of 1939) in regard to 
the items covered by item 1 and the Madura Davas- 
thanam preferred the other appeal (No. 302 of 1939) 
in regard to the items described in items 2 and 3. 

The only question therefore to decide in both the 
appeals is whether tho shops and stalls inside tho 
Madura templo were correctly assessed and were 
liable to pay tho property tax. The view taken by 
the learned Subordinate Judge finds support from a 
decision of this Court reported in 1936 M. W. N. / 
1088 1 but the matter was considered subsequently 
by one of us who referred the matter to a Bench 
and the decision of the Bench in (1940) 2 M. L. J. 
897 3 was to the effect that as the power house, 
which had been assessed to property tax in that 
case, was being used for supplying electricity to 
shops and hotels yielding a profit and was not being 
used for religious purposes alone, although tho 
whole hill on a portion of which it was erected was 
set apart for religious purposes, it was liable to as¬ 
sessment of property tax. 

Learned counsel for the Madura Devastbanam 
has, howover, contended that in view of tho deci¬ 
sion of their Lordships of the Privy Council in 
1. L. R. (1939) 1 Cal. 277, 5 the wholo of tho 
Madura templo and its adjuncts have to be treated 
as one unit for tho purposo of exemption from taxa- ^ 
tion under S. 83 of the Act and it would bo incor¬ 
rect to detach certain portions of the temple and 
consider them to be exempt from paying the pro¬ 
perty tax while holding others to bo liable for the 
same. The decision of their Lordships of tho Privy 
Council has, in our opinioD, no application as it 
dealt with tho question of valuation of the various 
buildings which had to bo valued on a cert ^ in b ^! s 
under S. 127, Calcutta Municipal Act of 1923. \\o 
are not concerned in this case with the method of 
tho valuation given in that Act but with the con¬ 
struction of S. 83, District Municipalities Act. 

That tbero nro a large number of shops inside 
tho compound of tho Madura templo in which all 
kinds of commodities are being sold has not been 
disputed and as long os it is not possiblo to hold 
that those commodities were such as could only be 
used for purposes of worship in the templo or in 
other words, tho sbop3 or stalls wero being used 
only for the purposes subservient to the worship in 
tho temple, the contention of the Madura Devas- 
tlmnam that the properties in which those goods 
wore sold were not liable to taxation could not 
bo upheld. The shops and stalls wero, like the 
power house in (1940) 2 M. L. J. 897 3 being used 
for commercial as well as religious purposes an 
this makes them taxable. Since on the construction 


(•36) 1936 M. W. N. 1088, Municipal Council, 

rirangam v. Srirangam Devastbanam. 

(-11) 28 A. I. R. 1941 Mad. 185: 193 I. C. . 4. 
. L. R. (1941) Mad. 322: (1940) 2 M. L- 
lunicipal Council, Talni v. Sr. Dbandajutb - 

ani Devastbanam, Ralni. ,- 0 , r 004 . 

(•39) 26 A. I. R. 1939 P. C 20 : 1^9 I. C. 3 4. 

L.R. (1939) 1 Cnl. 277: 66 !••' >- *• ' ' | ‘ 
inr (1*. C ) 73 (P. C.). Corporation of Culci 

fotiebund Chowdbury. 
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of S. 83, District Municipalities Act, the items of 
property contained in item 1 could not bo said “to 
be set apart for public worship,” and could not be 
said to have been actually used for that purpose 
and no other, the judgment of the learned Subordi¬ 
nate Judge cannot be sustained. In view of what 
has been said above, the appeal filed on behalf of the 
Madura Municipal Council must be allowed and the 
appeal preferred by the Madura Devastbanam dis¬ 
missed. The appellants in Appeal No. 293 of 1939 
will have their costs in respect of item 1 alono. No 
costs need bo paid in Appeal No. 302 of 1939. Tho 
costs paid by tho Madura Municipal Council to the 
Devastbanam will be refunded. 

C.R.K./R.K. Order accordingly. 


proprietor of the cinema in Rajahmundry toc-xhibit 
this film and that the film was duly exhibited in 6 
Rajahmundry in pursuance of that contract A 
number of issues have been framed, and an impor¬ 
tant issue of jurisdiction was based upon a conten 
tion on the part of tho defendants who are a 
Movietone Company of Madras, and a private indi- 
vidual who is said to have directed the production 
of the film in Madras on behalf of defendant 1 and 
who lives in Madras, that the suit did not lie in 
Rajahmundry but lay only in Madras. The learned 
District Judge, after an elaborate judgment, has 
held that the suit did not lie in Rajahmundry and 
ho has returned the plaint to the plaintifl for pre- 
sentation in the proper Court. The plaintifl has ap- 
pealed against this order. 
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6 King J. 

Bhamidipali Kameswara Eao — 

Appellant 

V. 

National Movietone Co. Ltd., Kilpauk 
and another — Respondents. 

Appeal No. 312 of 1910, Decided on 12th March 
1942, against decree of District Court, East Goda¬ 
vari at Rajahmundry, D/- 18th September 1939. 

Civil P. C. (1908), S. 20 (c)—Contract of hir¬ 
ing Is not complete until article hired is In 
hands of person to whom it Is to be hired—Suit 

for infringement of copyright against hirer_ 

Part of cause of action arises in place where 
hiring is completed and Court therein has iuris- 
*• diction. 


In the absence of any specific terms in the actua 
contract between tho pnrties to the contrary, it ii 
reasonable and natural to assume that a transac 
tion of hiring cannot bo completed until tho artich 
hired is in the hands of tho person to whom it is tc 
be hired. (p 

A suit was brought by the plaintiff for damages 
for infringement of copyright alleging that a dra- 
matio work written by him has been converted by 
the defendants into a cinematograph film. He fur¬ 
ther complained that the defendants entered into a 

proprietor of the cinema in R to 
exhibit this film and to share the profits in a cer- 
tain proportinn and that the film was duly exhibi- 
ted in R in pursuance of that contract. The question 
d was whether suit lay in R ; H 

Held that tho action of hiring out this film was 

defiveS t?th ntil the - film bad cached R and was 
delivered to the proprietor of the cinema. Part of 

‘ r °“ R 

(MO) Cbitaley, 8. 20, N. 15. 

(M0) Mulla, Page 120, Note “Cause of action in 
suits on contracts.” uon in 


V. Oovindarajachari _ for Appellant. 

K. R. Rangaswaini Ayyangar and P S 
Saranjapani Ayyangar — for Respondents. 

JUDGMENT.—This appeal arises out of a 
suit brought by tho plaintifl for damages for in- 
inngorncnt of copyright. Tho plaintifl claims to 
»iavo written tho dramatic work which has been 
converted according to him, by tho defendants into 
a cinematograph film. He further complains that 
defendants entered into a contract with the 


It seems to me that although the learned District 
Judgo has gone at a great leagth into a number of 
faotors in this case the issue is really a very simple / 
one. On the question whether the action of the ’ 
cinema proprietor in Rajahmundry is the action of 
an agent of defendant 1, I am in entire agreement 
with the learned District Judge that there is no 
such relationship between the two parties. Defen. 
dant 1 obviously hired the film in question to the 
proprietor of the cinema, and the mere fact that 
the arrangement between them was that profits 
should bo paid to the Movietone Company on a per 
centago basis instead of in a fixed sum makes no 
difference to tho essential nature of tho contract. It 
was clearly a case of defendant 1 hiring the film. 
Tho plaintifl therefore cannot say that ho has any 
direct cause of action against defendant 1 from the 
fact that the proprietor of tho cinema, whom he 
has not chosen to implead as a defendant, actually 
exhibited the film. But S. 2 (2) (a) shows that any 
one who lets for hire any work, which to his know- 0 
ledge infringes copyright, is deemed to have in¬ 
fringed the copyright himself. It is undeniable that 
defendant 1 in this case has let this particular film 
for hire to the proprietor of tho cinema. The simple 
question therefore which arises for decision is whe- 
ther this action of letting the film for hire is one 
which was completed in Madras or was completed 
in Rajahmundry. If it was completed in Madras 
then there is no part of the cause of action which 
arose in Rajahmundry. If it was completed in Rajah- 
mundry, then obviously this part of the cause of 
action did arise in Hajahmundry and under S. 20 
(e), Civil P. C., the District Judge at Itajabmundry 
has jurisdiction. It seems to mo that in the absence 
of any specific terms in the actual contract between 
the parties to the contrary it is reasonable and na- 
tural to assume that a transaction of hiring cannot u 
be completed until the article hired is in the hands 1 ' " 
of the por6on to whom it is to bo hired. 

A great deal of discussion appears to havo centred 
in the Court below round tho question as to whore 
the contract was completed. It seems to me that 
this question is entirely irrelevant. Thore may bo 
ground for holding that the contract wa 3 completed 
in either Madras or Rajahmundry but the mero 
completion of the contract is no part of tho causo of 
action ; for it is only if the contrnct is carried out 
by defendant 1 that tho plaintifl can have any pos¬ 
sible grievance. I thereforo return to tho question 
of whether the hiring took place in Madras or in 
Rajahmundry. On this question tho contract is 
silent The only reference to tho transport of tho 
him from Madras to Rajahmundry is in cl (5) 
which says that the “to and fro charges together 
with the incidental charges” are to be borno by tho 
proprietor of the cinema. Nothing is said as to who 
ehall shoulder the risk if anything happens to the 
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a 


b 


c 


film in the course of its journey between Madras 
and Rajahmundry. It seems to me obvious that if 
the film does not reach Rajahmundry, the whole 
contract must come to an end because the main 
terms of the contract are that the film was to be 
shown in a particular cinema and the profits of the 
showing of the film were to be divided in a parti¬ 
cular proportion between the parties to the contract. 
If, therefore, the film never reaches Rajahmundry, 
the main terms of the contract will be incapable of 
fulfilment. 

For this reason and on the general ground that 
an article cannot be said to be hired until it reaches 
the hands of the person to whom it is to be hired, 
I would hold that the action of hiring out this film 
was not complete until the film had reaohed Rajah¬ 
mundry and was delivered to the proprietor of the 
cinema. Part of the cause of action, therefore, arose 
in Rajahmundry and this suit will lie in the Court 
of the District Judge. A separate argument has 
been addressed to me on behalf of defendant 2 who 
says that the aotion of hiring out the picture to 
the proprietor of the cinema in Rajahmundry was 
one with which he had nothing to do and that, 
therefore, that part of the cause of action has no 
reference to him. It is not however open to me at 
this stage and in the hearing of this appeal to say 
that the plaintiff has no cause of action against de¬ 
fendant 2. That is a matter which will be deoided 
by the learned District Judge himself when he pro¬ 
ceeds to dispose of the suit according to law. I must 
for the reasons given set aside the order of the 
learned District Judge and remand the suit to him 
for disposal according to law. The costs of this ap¬ 
peal must be paid by the respondents. 

C.R.K./K.S. Case remanded. 
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King J. 

M. A. Subramania Ayyar and another 

— Appellants 
v. 

Province of Madras by Collector of 
Malabar, Calicut — Respojident. 

Second Appeal No. 89 of 1940, Decided on 7th 
April 1942, against decree of Dist. Court, South 
Malabar, D/- 5th April 1939. 

(a) Madras Land Encroachment Act (3 of 
1909), S. 14—Notice to levy penalty — Suit for 
declaring title — Section 14 does not apply — 

d Limitation Act, Art. 120 applies. 

The sending of the notico does not of itself con¬ 
stitute any grievance at all. It is only the levying of 
the penalty (actual collection) that really constitutes 
tho grievance : 23 M. L. J. 162 and (’19) 6 A. I. R. 
1919 Mad. 614, Rcl. on. [P 660 g t h) 

Whero therefore a person brings a suit on receiv¬ 
ing a notico by Government intending to levy 
penalty, it is tho questioning of his title that gives 
him tho right of suit. In these circumstances S. 14 
of tho Act cannot apply to tho ca90. The only 
article of tho Limitation Act which is applicable is 
Article 120. [P 66070 

Limitation Act — 

(•42) Chitaley, Art. 120 N. 31 Pts. 2, G (b). 

(’38) Rustomji, Pago 1030 Note “Declaratory 
suits: Other cases.” 

(b) Alluvion and Diluvion — Accretion by — 
Accretion due to abnormal Hoods in single year 
is not gradual. 


Where an acoretion has been formed in one season 
only the process of accretion cannot be described as * 
gradual. The expression “normal action of physical 
forces” cannot apply to circumstances in which on 
the occurrence of abnormal floods in a single year 
the whole of the accretion has been formed : (*36) 

23 A.I.R. 1936 Mad. 128, Foil.; (’18) 5 A.I.R. 1918 
Mad. 1083, Ref. [P 661a, b] 

N. R . Sesha Ayyar — for Appellants. 

Government Pleader — for Respondent. 

JUDGMENT.—This appeal arises from a suit 
filed by the owner of part of two Islets in the Mam- 
mili river in South Malabar against the Govern¬ 
ment for a declaration of his title to certain other 
portions of these Islets which have, according to the 
findings of the learned District Judge, come into 
existence in more recent times and for an injunc¬ 
tion restraining the Government from assessing s 
him to any land revenue on these portions of the 3 
Islets. The suit has been dismissed by the first Court 
and dismissed again in appeal by the learned District 
Judge of South Malabar on two grounds, firstly on the 
merits because the plaintiff has failed to prove that 
he is entitled to the newly formed portions of the 
Islets, and secondly because the suits were barred 
by limitation. Both these points were argued in 
second appeal before me. 

It seems to me that on the question of limitation 
the Courts below are wrong. They say that the suit 
was barred because it was not brought within six 
months of 12th February 1931, on which date 
according to the plaintiff his cause of action arose. 
That was the day on which a notice was served 
upon him that the Government intended to levy 
penal assessment. Section 14, Madras Land En¬ 
croachment Act, no doubt says that if any one deems 7 
himself aggrieved by any proceedings under the Act 
ho shall not be prevented from applying to the Civil 
Courts for redress, but that he must do so within 
six months from tho date on whioh tho causo of 
action arose. If, therefore, the sending of the notico 
constitutes the plaintiff’s grievance, his suit will bo 
out of time, but there is an explanation to S. 14 
which says that where tho cause of aotion is in res¬ 
pect of any assessment or penalty it shall he deemed 
to have arisen on the date on which such assess-! 
ment or penalty was levied. By the word “levied* 
is meant collected as has boon held in 42 Mad. 451. 1 
It is therefore impossible that in this caso, if S. 14, 
Madras Land Encroachment Act, is applied, there 
can be any quostion of limitation at all, bocause, 
as I havo been informed, the assessment has neverj 
in fact been paid. The sending of tho notice docs 
not of itself constitute any grievance at all. It is 
only tho levying of tho penalty that really consti-| 
tutes the grievance, as has boon recognized in 
23 M. L. J. 162. 2 Hero no doubt tho plaintiff has 
stated that his causo of action arose on this parti¬ 
cular day in 1931. In other words, it was by their 
action in sending tho notico that tho Government 
unmistakably intimated to him that they wore 
questioning his title. It is the questioning of his 
title that gives him the right of suit. It seems to 
mo in these circumstances that S. 14, Madras Lan 
Encroachment Act, cannot possibly apply *\ tDe 
present caso and that the only article of * h0 A lj J 
tation Act which is applicable is Art. 120_ and that 

under that article tho suit was filed well w.thm time. 

1 ri9) 6 A I. R. 1919 Mad. 514 : 61 I- C. 46 : 42 
Mad. 451Y36 M.L.J. 222, Kcsava Chetti v. Secy. 

2°! *12*23 M. L J. 162 : 13 I. C. 2-57. Narayaoa 
Pillai v. Secretary of State. 
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a On the merits, however, 1 can see no reason to 
differ from the Courts below. The findings of fact 
are that the portions of these Islets which are now 
in dispute were formed in the year 1924 as the 
result of unprecedented floods in Malabar District. 
There is nothing to show that there had been any 
accretion before 1924 over a period of at least thirty 
years. There is a finding by the learned District 
Judge of further accretions having taken place in 
the year 1932 after the suit was filed. But there 
again the learned Judge has stated that there is no 
evidence to show that these accretions were natural 
as opposed to artificial. It seems to me impossible 
to hold that where an accretion has been formed in 
,one season and one season only the process of accre¬ 
tion can be described os gradual. No doubt as has 
keen pointed out in 40 Mad. 1083^ different consi¬ 
derations apply to rivers in India from those appli- 
l cable to rivers in England, and the words “gradual 
accretion" must be viewed with special reference to 
the conditions which prevail in Indian rivers. 
Ay ling J. in that case said that where it was the 
normal action of physical forces which brought 
about the accretion, then the accretion could come 
within the English rule of law and this principle 
was approved subsequently on appeal by the Privy 
Council. It seems to me, however, as I have already 
stated in another somewhat similar case reported in 
1936 M. W. N. 473* that the expression “normal 
action of physical forces" cannot apply to circum¬ 
stances like these in which on the occurrence of 
abnormal floods in a single year the whole of the 
accretion has been formed. It is perhaps possible 
that if the attitude of the plaintiff had been differ¬ 
ent in this case, he might have been able toconvince 
c the learned Judges who tried the suit and heard the 
appeal of his title; but unfortunately for him, his 
casein the plaint was that there had never been any 
accretion at all, and that the Islets as they existed 
in 1931 had always existed. Naturally enough with 
a case of this kind he made no attempt to prove 
that there was any gradual accretion and when 
I find that the learned Distriot Judge on a question 
of fact has held that the whole of the accretion 
took place in one soason, I am unable to see that he 
can be said to be wrong when on these facts he says 
that there has been no gradual accretion. In the 
result, therefore, I am of opinion that this appeal 
must fail and is accordingly dismissed with costs. 

C.R .K./R.K. Appeal dismissed. 


3 ;i , 1 1 i 8) * i ; *• 1918 Mad. 1083 : 40 I. C. 896 

40 Mad. 1083, Secretary of State v. Raja of Vizi 
nagaram. 

4 il 3fl i 2 ® A - 1 J* l, 936 Mad. 128 : 161 I. C. Ill 
1936 M.W.N. 473, Narayani v.Krishnan Nambia 
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Byers J. 

V. Kr. St. Kasi Visvanadan Chettiar _ 

Petitioner 

v. 

Devakottai Municipal Council _ 

Despondent. 

Civil Revn. Petn. No. 2123 of 1940. Decided on 
27th March 1942, to revise decree of Dial. Munsif 
Devakottai, D/- 18th June 1940. ’ 

Madras District Municipalities Act (5 of 1920) 

S- 354 (2), Proviso—Relief as to double taxation 
refused — Suit to recover profession tax paid 
under protest is not barred. 


The refusal of the municipal council to grant the 
as3essee relief in respect of the double taxation ' 
is clearly outside the provisions of the Act. A 6uit 
for recovery of profession tax paid under protest i 3 
not barred by 8. 354. [p 061h] 

R. Gopalaswami Ayyangar and A. M. Krishna, 
steam i Ayyangar — for Petitioner. 

I'. T. Rangasicami Ayyangar and K. Katyana- 
sundaram Iyer — for Respondent. 

ORDER. — This civil revision petition has been 
brought against the decision of the District Munsif 
of Devakottai in S. C. 8. No. 17 of 1940. That suit 
was brought to recover profession tux of Rs. 85 
paid under protest by the plaintiff. The learned 
Munsif found that the suit was not maintainable 
by reason of S. 354, Madras District Municipalities 
Act. 

The facts of the case present no difficulty. The ^ 
plaintiff admittedly resided in Devakottai for the 
statutory period of 60 days during the half year in 
question and it is also admitted that he exercised 
his business only at Tinnevelly and Madras during 
this period. When he was served with an order to 
give his return of income for the purposes of assess¬ 
ment to profession tax, he stated that he had no 
income or profession liable to profession tax. This 
was not correct because, unless he had already paid 
profession tax elsewhere in respect of the income in 
Madras and TinnevelJy, he would be liable to pay 
profession tax in respect of his business under 
S. 93 (1) (a) (ii) of the Act. He was served with a 
notice of demand on 10th November 1937 but by 
that date he had already paid profession tax in 
excess of the amount now demanded to the Madras 
Corporation on 10th October 1937. so that under 9 
S. 93 (4) of the Act he was not liable to pay again 
at Devakottai except in respect of any difference. 

The plaintiff preferred an appeal in which be denied 
having any income or profession within the muni- 
cipal limits and he enclosed with his memorandum 
of appeal the receipt granted by the Madras Corpo- 
ration for the payment of profession tax for the 

® a “®U?!! ye u r - He did not specifically plead 

93 (4) but there can be no doubt that his refer- 
ence to this payment indicated quite clearly that he 
was not liable for any further payment. His appeal 
was summarily dismissed without any attempt to 
arnve at any findings on the questions raised by 
the plaintiff. Although 8. 93 (4) was not open to 
the plaintiff when he wa3 first called upon to make 
a return of hi3 income, it was certainly open to 
him at the time the assessment order was served, h 
but since the prior payment had not been notified 
to the Devakottai Municipality the assessment order 
cannot be criticised on that ground. Tho learned 
Munsif has referred in his judgment to the fact that 
the plaintiff’s income-tax pnpers were also produced 
before the Municipal Council at tho time of his 
appeal so that there was amplo material on which 
the council could and should have found that tho 
source of the plaintiff's income lay entirely outside 
the municipality and that ho had already paid 
profession tax elsewhere. The rofusal of his appeal 
under the circumstances was a purely arbitrary 
proceeding which cannot now be defended. 

Tho only ground which has been urged against 
the plaintiff is that S. 354 is a bar to his sun, but' 1 
the argument overlooks the proviso to sub s’ (2) j 
The refusal of the Municipal Council to grant him 
relief in respect of the double taxation is clearly 
outside the provisions of the Act. In the result the 
petition is allowed, the dismissal of tho suit is set 
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aside and the suit decreed for the plaintiff with 
costs throughout. 


A. I. R. 


C.R.K./R.E. 


Revision allowed , 


* A. I. R. (29) 1942 Madras 662 (1) 

Leach C. J. and Lakshmana Rao J. 

Kuchibhotla Venkatasnbba Rao _ 

Appellant 

v. 

Chandanmal and another _ 

Respondents. 

Letters Patent Appeal No. 41 of 1941. Decided on 
Hth July 1942, against judgment and decree of 
Somayya J., Reported u A.I.R. (29) 1942 Mad. 173. 

b * Criminal P. C. (1398), S. 345 — Offence of 
cheating cannot be compounded without Court’s 
leave even if no prosecution is launched — A 
executing pronote in consideration of payee not 
prosecuting B for cheating — Consideration for 
pronote is unlawful — Pronote cannot be enforced 
against A : (1941) 2 M.L.J. 827 =(’42) 29 A. I. R. 
1942 Mad. 173=201 I. C. 91, REVERSED . 

Section 345 expressly prohibits the compounding 
of the offence of cheating without the leave of the 
Court. Notwithstanding that no prosecution is 
launched the offence remains and therefore can¬ 
not bo compounded without Court's leave. Conse¬ 
quently, where A executes a pronote in consideration 
of the payee undertaking not to prosecute B who 
bad committed a criminal offence such as cheating 
which could not be compounded without the Court’s 
sanction, the consideration for the note so far as A 
is concerned is manifestly unlawful and therefore 
the promissory note cannot be enforced against him: 
(1941) 2 M. L. J. 827 = (’42) 29 A.I.R. 1942 Mad. 
173=201 I. C. 91, REVERSED. [V C62 ,j) 

Cr. P. C.— 

C41) Chitaley, S. 345, N. 12 IH. la. 

(*4i) Mitra, Page 1153. N. 998. 

P. Somasundaram — for Appellant. 

S. Srinivasachari and K . Bhimasanharam — 

for Respondents. 

LEACH C. J. — This appeal must bo allowed. 
Respondent 1 instituted a suit in the Court of the 
District Munsif of Bezwada to recover from the three 
defendants a sum of 1(9.2086-14-6, which he claimed 
to bo duo on a promissory note, which the defendants 
had executed in his favour. The instrument whs 
d executed in these circumstances. Defendant 1 had 
borrowed monies from the plaintiff on the security 
of what were represented to bo cases of maketablo 
goods, namely, condensed milk and an ayurvedic 
medicine put up separately in bottles. The loan was 
not repaid and the plaintiff, as the pledgee, decided 
to sell them, which, of course, ho had a right to do. 
The packages wore opened for the purpose of sale 
and it was then found that they contained stones, 
busk, saw dust, waste paper, etc. A gross fraud had 
been committed by defendant 1 on the plaintiff and 
there can he no douht that the fraud involved an 
offence of cheating punishable under S. 420, Penal 
Code. It is not surprising that when the fraud was 
discovered the plaintiff threatened to prosecute 
defendant 1. lfo was, however, induced to refrain 
from taking this step in consideration of defen¬ 
dants 2 ami 3, who are relations of defendant 1 
joining in the execution of the promissory note in 
? 11 ' 1 - Moro than Its. 2*00 was due to the plaintiff 
but h 0 u K rccd to accept this sum, of which Rs. 750 


wag paid in cash and a promissory note given for 
Rs. 2050. The District Munsif found that defen¬ 
dants 2 and 3 joined in signing the promissory note 
in order to stifle the threatened prosecution and 
the finding was concurred in by the Subordinate 
Judge of Bezsvada on appeal. Therefore the finding 
is not now open to question. When the plaintiff 
launched his suit defendants 2 and 3 pleaded that 
they were not liable as the consideration was un¬ 
lawful. This defence was accepted by the District 
Munsif who passed a decree for the amount against 
defendant 1 alone. The District Munsif’s decision 
was upheld by the Subordinate Judge. The plaintiff 
then appealed to this Court on the ground that the 
Courts below had erred in holding that the consi¬ 
deration so far as defendants 2 and 3 were concerned 
was unlawful. Their contentions were accepted by 
Somayya J. who heard the second appeal. Conse¬ 
quently the learned Judge decreed the suit against * 
defendants 2 and 3 also. Defendant 3 has now 1 
appealed under Cl. 15, Letters Patent, the learned 
Judge having given the necessary certificate. 

Section 345, Criminal P. C., states what offences 
are compoundable. Some of them are compoundable 
without the leave of the Court and the others can 
only bo compounded with the sanction of the Court. 
The offences which are not mentioned in the section 
cannot bo compounded under any circumstances. 
The offence of cheating falls within the list of 
offences which are compoundable with the leave of 
the Court. Sub section (7) states that no offence 
shall be compounded except as provided by the 
section. Section 213, Penal Code, makes it a puni¬ 
shable offence to accept a gratification or the resti¬ 
tution of property in consideration of his not 
proceeding against a person for the purpose of 
bringing him to legal punishment and S.214 makes ^ 
it an offence to “offer” a gratification in such cir¬ 
cumstances. The basis of the decision of Somayya J. 
is that no criminal proceedings hud been instituted. 

Ho considered that in these circumstances the par¬ 
ties wore at liberty to compound. This is contrary 
to the provisions of S. 345, Criminal P. C., which 
expressly prohibits the compounding of the offence 
of cheating without the leave of the Court. Notwith¬ 
standing that no prosecution is launched the offence 
remains. What defendants 2 and 3 did was to 
execute a negotiable instrument in consideration of 
the payee undertaking not to prosecute a person 
who had committed a criminal offence which could 
not bo compounded without the Court's sanction.I 
The consideration for the note so far as defendants 2 
and 3 were concerned was manifestly unlawful and 
therefore the promissory note cannot ho enforced h 
against them. It follows that the appeal will \>e 
allowed with costs throughout against the plaintiff 
respondent. Only defendant 3 has appealed but his 


success means that the suit 
against defendant 2 as well. 
C K.K./G.N. 


will bo dismissed as 


Appeal allowed. 


A. I. R. (29) 1942 Madras 662 (2) 

Patanjali Sastki .J. 

Muthal Achi — Petitioner 

v. 


Doraisami Pillai and anotner 

Respondents. 

Civil Ruvn. l’ctn. No. .".73 of 1910, Decided 
23rd March 1942, to revise decree of 
DovakoUah. IV- 10th October 1939. 


on 

Sub-J udge, 



1942 


Saradambal V. Kuppusami (Patarijali Sastri J .) Madras 663 


a Madras Agriculturists Relief Act (4 of 1938), 
S. 4 (h)—Female assignee from male assignor 
is entitled to exemption. 

It cannot be 6aid that a woman is not entitled to 
olairn the exemption under 3. 4 (h) merely because 
her assignor a male was not entitled to such excmp. 
tion. Having taken the assignment she becomes 
the owner of the debt and when she claims the 
benefit of tbo exemption provided by the Act for 
woman creditors, it is no answer to say that the 
original payee under the suit note was a male. 

[P 6636] 

T. L. Venkatarama Ayyar — for Petitioner. 

K. Vinayakam and T. R. Venkataraman — 

for Respondents. 

ORDER. — The view taken by the lower Court 
that the plaintiff though a woman was not entitled 
° to claim the exemption under S. 4 (b) of Act 4 of 
1938, merely because her assignor a male was not 
entitled to such exemption is clearly unaupportable. 
Having taken the assignment the plaintiff became 
the owner of the debt and when she claims the 
benefit of the exemption provided by the Act for 
woman creditors, it is no answer to say that the 
original payee under the suit note was a male. 
Whether the plaintiff has fulfilled the other condi¬ 
tions necessary for the application of the provision 
has not been enquired into in the view taken by 
tho lower Court. The decree of the Court below is 
therefore set aside and the case is remanded for 
enquiry and disposal according to law. Cost of this 
civil revision petition will abide and follow. 

C.R.K./K.S. Case remanded, 

c 

A. I. R. (29) 1942 Madras 663 

Patanjali Sastri J. 

Saradambal Ammal and another 

— Petitioners 
v. 


ORDER. — Two questions have been argued in 
thi3 appeal : first, that tho suit is barred by limita- ' 
tion so far as defendant 3 is concerned, aad.second¬ 
ly, that the payments made have been wrongly 
appropriated by tho lower Court towards interest 
though they were made towards principal and inter¬ 
est without any specifio appropriation to principal 
or interest. The facts so far as they are material for 
the first question may be briefly stated. The pro¬ 
missory note on which the suit was brought was 
executed by defendant 1 on her own behalf and as 
the guardian of her minor sons defendants 2 and 3 
who were members of an undivided Hindu family. 
Various payments were made by defendant I from 
time to time and endorsed on the note, and the last 
of such payments was on 9tb October 1937. The 
suit was filed on 9th September 1940. Defendant 2 
who was the elder attained majority in 1930, and it 
was held by the lower Court that payments subso- / 
quently made by defendant 1 could not bind him as 
valid acknowledgments or part payments and that 
accordingly the suit was barred by time as against 
him. But the Court held that as defendant 3 was 
still a minor, the payments by defendant l who was 
tho guardian of her minor son was a valid acknow¬ 
ledgment and saved tho suit from limitation as far 
as he was concerned. It is argued for the petitioner 
that this view is wrong as, after defendant 2 attain¬ 
ed majority, be became the manager of the joint 
family and he alone was competent to make valid 
acknowledgments or part payments so as to bind 
defendant 3 and that defendant 1 bad no authority 
to do 60 as the liability of defendant 3 was only in 
respect of his share of the joint family properties. Iti 
is well established law that in respect of a minor’s, 
interest in the joint family properties the manager! . 
of the family alone can bind tho minor within cer- " 
tain well recognised limits, nnd that no guardian of 
property can be appointed or recognised : see 301. A. 
1651 at p. 170 and 30 Bom. 152.2 It is therefore 
difficult to see how defendant 1 could by her acknow¬ 
ledgment or part payment bind defendant 3 after 


d 


T. C. Kuppusami Sastrigal — 

Respondent. 

Civil Revn. Fetn. No. 335 of 1941, Decided on 
20th March 1942, to revise decree of Dist. Munsif, 
Blannargudi in S. C. S. No. 409 of 1940. 


Limitation Act (1908), S. 21 (3) (b) _ PronoU 

y mother as guardian of her minor sons—Ont 

son attaining majority _ Payment by mothei 

subsequently does not bind even other minoi 
son. 


Where a minor has separate guardians for his 
person and for bis property an acknowledgment by 
the guardian of his person does not fall within S. 21 
of the Act as there can be no such guardian in res- 
pect of a minor’s interest in his joint family pro- 
porty, the only person who can bind him by a valid 
acknowledgment can bo the manager. Where there¬ 
fore a pronoto is executed by the mother as guardian 
for her minor sons, any payment by her after tho 
elder son has attained majority cannot bind even 
the remaining son, who is a minor : (’40) 27 AIK 
1910 Mad. 33 (F. K.), Dialing.-, 25 All. 407 (F.C land 
30 Bom. 152, lief. (P 6G3/, g, /,; 1* 0G4a] 

Limitation Act — 

(’42) Chitaley, S. 21, N. 3 Ft. 10; N. 20. 

C3a) Rustomji, Fage 429 I’t. 8; Page 432 Ft. 4 . 

K. V. Ramachandra Ayyar — for Petitioners. 

A. V. Viswanatha Sastri — for Respondent. 


Mr. ViswaDatha Sastri for the respondent con¬ 
tended that S. 21, Limitation Act, specifically 
empowered lawful guardians of minors to make 
valid acknowledgments or part payments, and that 
inasmuch as the provision does not say that tho 
lawful guardian must be tho guardian of the minor’s 
property tho acknowledgment by defendant 1 who 
t " e lawful guardian of defendant 3 must bo 
held to bo a valid acknowledgment. He placed re¬ 
liance on tho Full Bench decision reported in 
I L. R. (1940) Mad. 358, 3 holding that for purposes ^ 
of S. 21 , the father or tho mother alone can be the 
lawful guardian of a Hindu minor, t do not think 
that tho decision has any application hero as it 
dealt with a case of a minor having separate pro¬ 
perty.of his own of which hig grandmother claimed 
to bo the guardian. Surely, where a minor has' 
separate guardians for his person and for his pro-, 
perty it cannot bo s»id that an acknowledgment by 
tho guardian of his perron falls within S. 21 of the 
Act. The section clearly contemplates tho guardian 
of tho minor’s property making acknowledgments 
on his behalf. If so, as there can bo no such guar- 

1. (’03) 2-5 All. 407:30 I.A. 1G5 : 8 Sar. 183 (F.C.), 
Gharihullah v. Khalak Singh. 

2. (’0G) 30 Bom. 152 : 7 Bom. L. R. 809, Bindaji 
v. Mathurubai. 

3. ( 40)27 A.I.It. 1940 Mad. 33:166 I.C. 749 I.L.R. 
(1910) Mad. 358 : (1939) 2 M. L. J. 884 (F. ti.), 
Chennappa v. Onkarappa. 
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q di&n in respect of a minor’s interest in his joint 
family property, the only person who can bind him 
by a valid acknowledgment can be the manager, and 
cl-(b) of sub-s. (3) of S. 21 makes provision for such 
cases. Mr. Viswanatha Sastri has not been able to 
bring to my notice a single case where a guardian’s 
acknowledgment of liability has been held to bind a 
minor in respect of a liability enforceable against 
his interest in joint family properties. I therefore 
hold that defendant 1*8 payment after defendant 2 
attained majority cannot operate to save the suit 
Jrom limitation against defendant 3. 

On the second question it is no doubt true that it 
has been held that mere payment towards principal 
and interest of a debt is not a payment specifically 
appropriated to either principal or interest. But on 
the facts of this case, the parties must be taken to 
have proceeded on the footing that the payments 
& were to go in reduction of the interest so far as 
there was any interest due and the balance was to 
be applied towards the principal. On any other 
view no amount would remain outstanding after 
1st October 1934 but payments still continued to be 
made and the creditor issued a demand Ex. C on 
20th June 1935 calling upon defendant 1 to “pay 
balance of principal and interest remaining due 
after deducting the payments made.” This conduct 
of the parties is consistent only with an intention 
that the payments were first to be appropriated 
towards the interest and the balance to the prin¬ 
cipal. The decision of the lower Court on this point 
is therefore right. The civil revision petition is 
allowed so far as petitioner 2 is concerned. He will 
have his costs here and below. As against peti¬ 
tioner 1 the civil revision petition is dismissed with 
c costs. 

C.R.K./R.K. Revision allowed. 

A. I. R. (29) 1942 Madras 664 (1) 

Horwill J. 

Ramachandra Rao t Municipal Health 
Officer , Vaniyambadi — Petitioner 

v. 

Chinnayya Goundan — Respondent. 

Criminal Revn. No. 399 of 1941 (Criminal Revn. 
Tetn. No. 378 of 1941), Decided on 31st October 
1941, to revise order of Second Class Magistrate, 
Vaniyambadi, D/- 7th April 1941. 

, Criminal P. C. (1898), S. 197—Object—Com¬ 
plainant tying cow to tree — Municipal Health 
Officer coming to complainant, giving smack on 
neck and telling him that he had no business to 
tie his cow there — On protest by complainant 
Health Officer losing temper and giving further 
blows on cheeks and head—Health Officer held 
was acting as public servant when he interfered 
with complainant and struck him. 

Section 197 is intended to protect public servants 
from frivolous complaints made while they are 
doing their duty as public servants. (P G64</] 

The complainant alleged that the Municipal 
Health Officer came to him after the complainant 
bad tied a cow to a tree, gave him a 6mack on the 
neck and told him that ho had no business to tie 
hie cow there. Ho said to the Health Officer that if 
ho had been told that ho should not tie his cow 
there, he would not have done go. The Health 
Officer thereupon lost his temper and gave him some 
further blows on the cheeks and on the bead ; 


Appalaswamy A. I. R. 

Held that the Health Officer was undoubtedly 
aoting as a public servant when he interfered with ° 
the complainant and struck him. It was of course 
no part of the duty of the Health Officer to strike 
the complainant on his neck and face but it wae 
because the complainant had done something which 
the Health Officer thought he ought not to have 
done, that the Health Officer interfered; although if 
the complainant’s story was troe, he exceeded his 
dut J- [P 664(7] 

Cr. P. C. _ 

C41) Chitaley, S. 197, N. 2 Pt. 3. 

C41) Mitra, Page 686, N. 644. 

J • Krishnamurthy — for Petitioner. 

Public Prosecutor — for the Crown. 

ORDER.—One Chinnayya Goundan filed a com¬ 
plaint in the Court of the Second Class Magistrate 
of Vaniyambadi to the effect that the Municipal f 
Health Officer came to him after the complainant 
had tied a cow to a tree, gave him a smack on the 
neck, and told him that ho had no business to tie 
hi6 cow there. He said to the Health Officer that if 
he had been told that he should not tie his cow there, 
he would not have done so. The Health Officer 
thereupon lost his temper and gave him 6ome fur¬ 
ther blows on the cheeks and on the head. The 
Health Officer raised a preliminary objection that the 
Magistrate could not entertain this complaint in 
the absence of the sanction of the Local Govern¬ 
ment. The Magistrate, in a considered order, held 
that the act of the Health Officer could not be said 
to be one that wa9 done by the petitioner in the 
exercise of his official duty, and so dismissed the 
application. 

It is of course true that it was no part of the duty Q 
of the petitioner to striko the complainant on his 
neck and face; but the question is whether, in the 
words of S. 197, Criminal P. C., the Health Officer 
purported to act in tho discharge of his official duty. 

It was not the case of the complainant that the 
Health Officer boro any personal animosity against 
him; it was because the complainant had done 
something which tho Health Officer thought he 
ought not to have done, that tho Health Officer 
interfered; although if the complainant’s story i9 
true, he exceeded his duty. It is of course no part 
of tho duty of any person to commit an offenco, but| 
it is clear that S. 197, Criminal P. C., is intended 1 
to protect public servants from frivolous complaints 
made while they are doing their duty as public 
servants. The petitioner was undoubtedly acting as 
a public servant when ho interfered with the com- , 
plainant and struck him. I therefore find that tho 
sanction of tho Local Government was necessary 
before this complaint could be filed. The petition is 
therefore allowed, tho proceedings in tho Sub- 
Magistrate’s Court are set aside and the Sub-Magis¬ 
trate is ordered to return the complaint to the 
complainant. It is of course open to tho complainant 
to ro-present the complaint after he has obtained 
sanction. 

C.R.K./G.N, Petition allowed. 

A. I. R. (29) 1942 Madras 664 (2) 

Horwill J. 

In re Tentu Appalaswamy — Petitioner. 

Criminal Revn. No. 25S of 194-’ (Criminal Revn. 

I’etn. No. 244 of 1942), Decided on 1st July 
1942, to revise judgment of Court of Session, West 
Oodavan Division at Ellore. D,- 27th January 1942. 



1942 Ahmed Easim y. Land Acquisition 

a ( a ) Defence of India Act (1939), S. 2, Rules 
under—Literature of virulent nature—Posses¬ 
sion simpliciter is liable to heavy punishment 
under rules. 

Possession simpliciter of objectionable literature 
of \irulent nature is liable to a heavy sentence 
under the Defenco of India Rules. [p 665c] 

(b) Defence of India Act (1939), S. 2, Rules 
under — Sentence — Offence under rules—Ac¬ 
cused member of communist party—Court can¬ 
not take into account changed attitude of party 
to Government and of Government towards 
party—It is matter for executive and not Court. 

In dealing with the case of a person who is 
charged with an oflence under the Defenco of India 
Rules and is a member of communist party the 
Court cannot take into account the changed attitude 
b 01 communist party towards the Government 
and Government’s attitude to the communist party. 
That is a matter for the consideration of the exe¬ 
cutive rather than of the Court. [P 665c] 

A/. Appa Rao — for Petitioner. 


Officer (Abdur 'Rahman J.) Madras 665 

When a sale deed executed shortly after the noti- „ 
hcation for acquisition was issued by the Govern- 0 
ment was admitted with the consent of the counsel 
for the Government and without any objection its 
admissibility cannot be questioned on the ground 
that it came into existence after the notification was 
issued by the Government. But even otherwise 
there is no reason why a transaction which came 
into existence shortly after the notification should 
not be admitted in evidence and taken into conside- 
ration when there is nothing to suggest that it 
was brought about with the object of supporting the 
claim regarding the value of the land. When the 
agreement to sell was entered into and the earnest 
money was paid by the vendee before the notifica¬ 
tion although the sale deed was executed a day 
after aud registered five days later, the sale deed is 
not only relevant but good evidence of the market 
value of the land on the date on which the notifi- / 
cation was issued: (’33) 20 A. I. R. 1933 Bom. 361, 

ael - on • (P 6666, c] 

K. Bhashyam Ayyangar and T. R. Srinivasan 


N. Somasundaram /or Public Prosecutor _ 

nDn „ D for the Crown. 

UKDER. — This revision case was admitted 
because neither the trial Magistrate nor the Ses¬ 
sions Judge in appeal indicated in any way the 
nature of the documents that were the subject of 
the charge and it wag therefore impossible to judge 
whether the sentence imposed was reasonable or 
otherwise. After going through the various exhibits 
it is clear that literature found in the possession of 
the petitioner was of a particularly virulent nature 
especially Ex. C-l. It is argued that as only mere 
c possession has been proved and there was no indi¬ 
cation that the petitioner owned that literature or 
.disseminated seditious views, the sentence is exces. 
sive. Possession simpliciter is however liable to a 
jheavy sentence under the Defence of India Rules 
and the manuscript Ex. D indicates that the litera- 
ture found wag intended to be disseminated. The 
sentence which has been considered reasonable by 
the two Courts below cannot, therefore, in any view 
of the matter be deemed to be excessive. I find no 
causo for interference. 

I have been asked to take into account the 

nanged atutud® 0 f the communist party, of which 
line petitioner was a member, towards the Govern. 
mnn; n ? nd ! he Government's attitude to the com- 

for thp rn T Tb . at seem0 to ™e, however, a matter 

M ,p e p“ nS . ,d " at,0n of the executive rather than 
d ° f c h p ST-*™ 0 P6titi0a is dismissed. 

U-R.K./G.N. Petition dismissed. 

A. I. R. (29) 1942 Madras 665 

Abdur Rahman and Somayya JJ. 
K.T.N. Ahmed Kasim Sahib — 

Appellant 

v. 

Land Acquisition Officer (Sub-Collec- 
tor) Ramnad Division—Respondent. 

Appeal No. 117 of 1940, Decided on 11th March 
1942, against decree of Sub-Judge, Ramnad at 
Madura, D/- 18th April 1939. 

Land Acquisition Act (1894), S. 15—Sale deed 
executed shortly after notification for acquisi¬ 
tion admitted with Government counsel's con¬ 
sent — Its admissibility cannot be questioned— 
Even otherwise, it is admissible and can be 
taken into consideration under S. 15. 


-j/jy-WUlIVi 

The Government Pleader — for Respondent. 

• A ® DU , R RAHMAN j. _ A notification was 
issued under the Land Acquisition Act for the ac¬ 
quisition of a strip of land of 861 sq. ft. in the area 
6ituate at the junction of the bazaar and the rail¬ 
way feeder roads at Ramnad. This plot belonged to 
the appellant. Eleven small shops were in existence 
on the strip of land at the time when the notifica¬ 
tion was issued. Having regard to the income that 
was being got by the appellant from them he put 
forward a claim for Rs. 17-8-0 per sq. ft. The land 
acquisition authorities however came to the conclu¬ 
sion that a rupee per sq. ft. would be enough for 
this land and an award was made at that rate. Not 
being satisfied with the order, the appellant applied 
to the Subordinate Judge of Ramnad at Madura and 
again repeated his claim for Rs. 17-8-0 per sq. ft. 
The Subordinate Judge agreed with the land acqui- 
sition authorities and rejected his claim. He has 
now come up in appeal. 

After hearing learned counsel for the parties there 
is not much room for doubt that the award of the 
bub-Lollector was unreasonably low and the Court 
does not 6eem to have paid sufficient attention to 
the materials on the record. Even from Ex. K 
which was the report of the Revenue Inspector 
made in connexion with the land acquisition pro¬ 
ceedings of this very plot it would be clear that on 
an examination of the various transactions which 
have been referred to by him in the report, he was b 
of the view that Rs. 7-11-5 per sq. ft. would be the 
average value for a plot situate in the same locality. 
This report was before the Collector and no suffi¬ 
cient reasons were given by the Sub-Collector or 
by the tahsildar for disregarding the estimate of 
the vaiue suggested by the Revenue Inspector on 
30th June 1936. It is admitted in this report that 
the site acquired was situated in the busiest part of 
the whole town. The Revenue Inspector was exa¬ 
mined as a witness on behalf of the Government 
and affirmed the contents of Ex. K in his examina¬ 
tion in chief itself. Nothing has been brought out 
cither in his statement or in the statement of the 
other witnesses examined on behalf of the Govern- 
ment which would detract from the value of lna 
evidonce on that point. 

Reliance was placed on behalf of the appellant on 
a number of other transactions between 1924 and 
1929 in regard to plots marked IV, I, III, II, 

VII and VIII in the plan Ex. J. According to the 
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Balakrishna v. Saeuntala Bai 


A. I. R. 


a evidence tendered on his behalf the value of land 
in that locality appears to be ranging between Rs. 7 
and Rs. 12 per sq. ft. There is no evidence on the 
record to show that the value of this type of pro¬ 
perty bad gone down between 1929 and *1935 when 
the notification for acquisition was issued on behalf 
of the Government. In fact, a transaction embodied 
in a sale deed Ex. E executed on the very next day 
after the notification if read along with the state¬ 
ment of C.W. 3 about the valuation of the buildings 
situated on those sites would seem to indicate that 
the value of the sites in the plots numbered as 
VII and VIII in Ex. J was not less than Rs. 12 per 
sq. ft. The statement by this witness in regard to 
his capacity to form a correct estimate of the value 
of the sites or in respect of the value assessed by 
him both for the buildings erected on those site3 
and for the value of the sites was not challenged in 
b cross-examination. If that evidence is accepted and 
wo have no other option in the circumstances hut to 
do so the estimate of the value given by him would 
compare very favourably with the value deduced 
from the documents referring to other transactions 
in the same locality between 1922 and 1929. 

It was faintly suggested that the sale deed Ex. E 
might not be admissible in evidence as it came into 
existence a day after the notification was issued by 
the Government. We see, however, no reason to 
accept that suggestion. This document was first of 
all admitted with the consent of the counsel for the 
Government and without any objection. It could 
not therefore be allowed to bo questioned on that 
ground. But even if it was, there is really no reason 
why a transaction which came into existence so 
[shortly after the notification should not he admitted 
0 in evidence and taken into consideration. There is 
nothing to suggest that it was brought about with 
the object of supporting the claim made on behalf 
of the appellant. The recitals in this document 
show that the agreement to sell was entered into on 
24th May 1935 when earnest money was paid by the 
vendee. This was before the notification although 
tho sale deed was executed a day after and regis¬ 
tered five days later. Had any objection been raised 
in regard to the relevancy of this document, evidence 
Icould havo been adduced that the contract had been 
[entered into on 24th May 1935. A document such 
as this is in our opinion not only relevant but good 
[evidence of tho market value of the land on thedato 
on which tho notification was issued and but for the 
fact that tho land is situated at a little distance 
from the site acquired by the Government the value 
given in the document would have proved a very 
d good guide to arrive at tho value of tho siteacqnircd 
by the Government. Referring to the post notifica¬ 
tion transactions, Broomfield J. in 35 Bom. L. R. 
7G3* observed ns follows : 

Nevertheless I doubt if anything can ho found 
in these authorities which would justify tho con¬ 
clusion that post notification transactions must 
necessarily be ignored altogether. All transactions 
must he relevant which can fairly be said to afford 
a fair criterion of the value of the property as at tho 
d.ito of the notification. If any considerable interval 
has elapsed the Court will naturally attach little or 
no value to subsequent sales just as transactions 
long prior to the notification will usually be dis- 

cunlcd.But transactions only a month or two 

after tho notification may sometimes perhaps havo 
eorno value as evidence.'* 

1. (’ 33 ) 20 A I.It. 1933 Bom. 301 : 119 I. C. 271 : 

3 > Bom. L. It. 763, Assistant Development Officer, 

Trombay v. Tayuballi. 


We find ourselves in respectful agreement with 
what fell from the learned Judge and hold that the 
sale deed Ex. E is admissible in evidence. In deal¬ 
ing with this property the learned Subordinate 
Judge considered the plot to be acquired os one 
situated on the feeder road. But he overlooked the 
very important fact which he had himself referred 
to at the beginning of his judgment that it was 
situate both on the Bazaar road and on tho Feeder 
road. This enhances the value of the plot to be 
acquired, and the value of the other properties on 
tho Bazaar road cannot therefore be omitted from 
consideration. Having regard to the value of tho 
various properties dealt with under Ex. G, Ex. D, 
Ex. F, Ex. E, Ex. H and the transactions referred 
to by the revenue inspector in Ex. K and after 
making allowance for the exaggeration in regard to 
the undervaluation of the buildings in tho state¬ 
ments of the witnesses for the claimant, we are on / 
the whole of opinion that a sum of Rs. 7 per sq. ft. 
at least should havo been allowed to the claimant in 
regard to the land acquired from him. To that 
extent the appeal must be accepted. The value of 
tho land acquired would thus bo enhanced by Rs. 6 
per sq. ft. To this the usual compulsory solatium of 
15 per cent, will be added. No objection was raised 
as to the value of the structure and that will remain 
tho same. This amount will now be deposited fol¬ 
lowing the directions given by the lower Court. As 
for the costs the claim of tho appellant in the pre¬ 
sent appeal could not bo regarded in any way to bo 
extravagant and ho would therefore get his full 
costs in this appeal. As for the costs in the lower 
Court wo are of the opinion that in so far as tho 
claim in that Court was exaggerated the parties 
should bear their own costs in that Court. Time g 
for payment three months. Tho appellant is enti¬ 
tled to interest on the excess amount, awarded by 
this judgment at six per cent, from the date when 
the Government took possession. 

C.R.K./G.N. Order accordingly- 
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HOUWILL J. 

V. Balakrishna Naidu — Petitioner 


Mrs. B. Sakuntala Bai — Respondent. 
Criminal Rovn. No. 079 of 1911 (Criminal Rovn. 
Potn. No. G38 of 1941), Decided on 10th Decem¬ 
ber 19 J1, to revise order of Sub-Divisional Magis¬ 
trate, Trichinopoly, D/- 2<th March 1941. h 

(a) Criminal P. C. (1898), Ss. 488 and 439 — 
Finding that wile had proved cruelty against 
husband is of fact — When it is reasonable on 
evidence it will not be interfered with in revi¬ 
sion. 

A finding that the wife had proved cruelty against 
her husband being one of fact the High Court will 
not go behind it in revision when tho finding is 
reasonable on tho evidence. (P G87 0 


Cr. P. C.— 

(Mil Chitaloy, S. 439, N. 15 Pt. 1; S. 483, 
Pt. 5. 

(•41) Mitra, Pago 1435, N. 1210 and Pago 
N. 1293. 


N. 34 
1*> 89, 


(b) Criminal P.C.(1898), S. 433 (8)—Expression 
eside'— Meaning of - Husband and wife held 

1 nchinODOlv- 


* 


; .4 ,1 






The expression "reside*’ ini pi 
than "stay." It implies some 


ics something more 
intention to remain 
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a at a place and not merely to pay it a casual visit, 
intending shortly to move on to one's permanent 
residence: (’40) 27 A. I. R. 1940 Lah. 449, Rel. on. 

[P 667/r; P 668a] 

The husband was an Assistant Engineer in the 
Mysore State for nine years. He then took service 
with the Ceylon Government; but after some time 
gave up that post because his wife refused to live 
with him there. He then returned to his old post in 
Mysore and rented a house in Bangalore. Although 
ho and his wife had not been getting on well for 
many years, she consented to come and live with 
him in Bangalore after panchayatdars had mediated 
between them. She had been there for about two 
months, when both the husband and wife went to 
Ceylon for a short visit. On their return from this 
short visit to Ceylon, they halted at Trichinopoly 
b where both the brother of the husband and tho 
wifo’8 father lived, and went to stay in the houee of 
husband's brother. During the four days they re¬ 
mained there, the husband illtreated his wife and 
drove her out of the house and returned tohisduties 
in Mysore State. As a result of what happened in 
Trichinopoly, the wife brought an application for 
maintenance in tho Court.of Magistrate at Trichino¬ 
poly : 

Held that the husband had made Bangalore his 
home before ho visited Trichinopoly and intended to 
continue to reside there. His visit to Trichinopoly 
was clearly a casual one, in order that the parties 
might see their relatives on their way from Ceylon 
to Bangalore. The residence of husband at the time 
when he illtreated his wife was therefore Bangalore 
and not Trichinopoly; and that was where the hus- 
c band last resided with his wife at the time when tho 
application for maintenance was filed. The Magis¬ 
trate at Trichinopoly therefore had no jurisdiction 
to entertain the petition : 1935 M. W. N. 475, 
Distxiuj. [P 6686,c] 

Cr. P. C. — 

('41) Chitaley, S. 483, N. 28 Pts. 3 and 7. 

(’41) Mitra, Pages 1581 and 1582, N. 1288. 

(c) Criminal P. C. (1898). S.488 (8) — Person 
can be taken to reside at place even if he lives 
in rented house. 


d 


A person who follows a profession must necessari 
havo some place of residence in which ho CAn ke 
bis wife and family and storo his furniture a 
goods and to which he can return when ho is not< 
tour. Ho can as well be 6aid to reside in a rent 
oub’c as in a house of which he is tho owner, 
person, therefore, Can bo taken to reside at a pla 
even if he lives in a rented house. [P 668 


Cr. P. C. — 

(’41) Chitaley, S. 488, N. 28 Pt. 5. 
('41) Mitra, Page 1582, N. 1288. 


(d) Criminal P. C. (1898), S. 531 _ S. 531 ap¬ 
plies only to inquiries in British India —It does 
not condone enquiry by British Indian Court 
when no British Indian Court would have juris¬ 
diction-bangalore Courts arc foreign Courts. 


Section 531 is naturally intended to apply only to 
inquiries in British India; for the Criminal Proce¬ 
dure Code applies only to British India. Section 531 
does not condone the wrongful exercise of jurisdic- 
tion by a British Indian Court when no British 
Indian Court would have jurisdiction in the matter. 
If it were otherwise, a person by instituting a pro¬ 
ceeding in a British Indian Court might obtain a 


remedy that was not open to him in the Court 
having jurisdiction : 16 Cal. 667, Rel. on. 

[P 668rf,<j] 

Bangalore is within the Mysore State and so the 
Bangalore Courts even those in civil and military 
station are foreign Courts. Therefore wherea Magis¬ 
trate in British India tries a ease which is triable 
only by a Court in the Mysore State, S. 531 will not 
cure the defect in jurisdiction of the Magistrate in 
British India. [p 668*] 

Cr. P. C. — 

('ll) Chitaley, S. 531, N. 5 Pt. 5. 

(’ll) Mitra, Page 1749, N. 1401 ; “ Other local 
area." 

A. Visicanatha Iyer — for Petitioner. 

K. G. Srvnvasa Ayyar — for Respondent. 

K. Venkalarayhavachariar — for the Crown. 

ORDER. — The petitioner was an Assistant ^ 
Engineer in tho Mysore State for nine years. He 
then took service with the Ceylon Government; but 
after some time gave up that post because his wife 
(tho petitioner in the lower Court) refused to live 
with him there, lie then returned to his old post in 
Mysore and rented a house in the Bangalore Civil 
and Military Station. Although he and his wife had 
not been getting on well for many years, she con¬ 
sented to como and live with him in Bangalore after 
panchayatdars had mediated between them. She 
had been there for about two months, when the 
petitioner who had left her jewels in Ceylon becauso 
he apprehended that he would have to pay customs 
duty if he brought them back to India with him, 
persuaded bis wife to accompany him back to Ceylon 
and wear the jewels; for by her so doing they could 
avoid paying duty on them. On their return from 9 
this short visit to Ceylon, they halted at Trichino¬ 
poly, where both the brother of the petitioner and 
her father live,and went to stay in the house of tho 
petitioner's brother. During tbe few days they 
remained there, tho petitioner ill-treated his wife— 
tho Magistrate finds — nnd drove her out of the 
house. She then went to her fnther’6 house. On the 
following day, the husband, with the help of some 
friends and servants, attempted to abduct her from 
her father’s house ; but failing in their attempt, 
assaulted her. The petitioner then returned to his 
duties in the Mysore State. As a result of what 
happened in Trichinopoly the wife brought an 
application for maintenance in the Court of the 
Sub-divisional Magistrate at Trichinopoly. Tho 
Magistrate was satisfied that the wife had proved 
cruelty against her husband and that she was there- 
fore entitled to separate maintenance. He awarded 
her Rs. 50 a month. 

We cannot go behind tho finding of fact of the’ 
Sub-divisional Magistrate, which is reasonable on 
tho evidence ; and so Mr. Yiswanatha Iyer has con¬ 
fined his arguments to tho question of tlie jurisdic¬ 
tion of the Sub-divisional Magistrateof Trichinopoly 
to award maintenanco under S. 488, Criminal i\ C. 
Section 488, cl. (8) says that proceedings under that 
section "may be taken against any person in any 
district where he resides or is, or where ho lust 
resided with his wife . . . ." The question is whe¬ 
ther during those four days in which the petitioner 
was slaying at Trichinopoly, ho was residing there 
with his wife * I havo been taken through the evi¬ 
dence of the husband and of the wife nnd there can 
be no doubt that tho petitioner intended returning 
to his house in Bangalore with his wife and resum¬ 
ing his duties as Assistant Engineer in the Mysore 
estate. The expression "reside" implies something 
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a more than “stay.” It is defined in the Oxford Dic- 
itionary as “to dwell permanently or for a consider¬ 
able time ; to have one’s settled or usual abode ; to 
live in or at a particular place. 1 * The word therefore 
implies some intention to remain at a place and not 
merely to pay it a casual visit, intending shortly to 
move on to one’s permanent residence. This is the 
purport of the decision of a Bench of the Lahore 
High Court in A. I. R. 1940 Lah. 449.1 The lower 
Court considered that the petitioner had no per¬ 
manent place of residence ; for wherever the peti¬ 
tioner went in the Mysore State he lived in a rented 
house and it was in a rented house that he lived in 
Bangalore. The learned Magistrate concluded that 
as the petitioner had no permanent place of resi¬ 
dence, he must be deemed to have resided wherever 
he stayed. He stayed last at Trichinopoly ; and so 
last resided in that town. The Magistrate’s reason- 
b ing cannot however be accepted. A person who fol¬ 
lows a profession must necessarily have some place 
of residence in whioh he can keep his wife and 
family and store his furniture and goods and to 
which he can return when he is not on tour. He 
can as well be said to reside in a rented house as in 
a house of which he is the owner. There can be 
little doubt that the petitioner had made Bangalore 
his home before he visited Trichinopoly and in¬ 
tended to continue to reside there. His visit to 
Trichinopoly was clearly a causal one, in order that 
the parties might see their relatives on their way 
from Ceylon to Banglore. The residence of the 
petitioner at the time when he illtreated his wife 
was therefore Bangalore and not Trichinopoly; and 
that was where the petitioner last resided with his 
wife at the time when the application for mainten¬ 
ance was filed, 
c 

I have been referred to a decision of Burn J. in 
1935 M. W. N. 475 2 * in a case something like the 
present one. The husband in that cose had his work 
in a place other than that in which the enquiry 
took place; but there wore important circumstances 
then existing which are not to be found in this one 
which led Burn J. to hold that the husband was 
residing in the town ho visited. The husband’s 
native place was Trichinopoly ; ho had two houses 
and lands there, and ho used to visit that town 
whenever ho had sufficient leave. Ho had loft his 
wife in Trichinopoly at her father’s house and ho 
went there and stayed with her for some days. Tho 
present petitioner's ancestral house is in Mysore 
and ho has no house or othor property in Triohino- 
poly. Tho Magistrate therefore had no jurisdiction 
to try this caso ; but tho learned Magistrate seems 
d to have thought that even if that woro so, tho lack 
of jurisdiction would not nullify his order. Ho 
quoted S. 531, Criminal I\ C., which says that : 

"No order of any Criminal Court 6hall bo set 
aside merely on the ground .... that tho proceed¬ 
ing in tho course of which it was arrived at ... . 
took place in a wrong sessions division district, 
sub-division, or other local area, unless it appears 
that such error has in fact occasioned a failure of 
justice.*' 

I agree that in this case there was no failure of 
justice ; but S. 531 is naturally intended to apply 
only to inquiries in British India; for tho Criminal 
procedure Codo applies only to British India. It 
certainly does not condone tho wrongful exercise of 

1. ('40) 27 A. I. R. 1940 Lah. 449 : 191 I. C. 203 : 

42 Cr. L. J. 105 : I. j Jm R. (1940) Lah. 755 : 42 
I\ L. R. 470, Charan I)as v. Mt. Surasti Bai. 

2. (’35) 1935 M. W. N. 475, Krishnasami Iyer v. 

Subbulakshmi Ammal. 


jurisdiction by a British Indian Court when no 
British Indian Court would have jurisdiction in the 6 
matter. If it were otherwise, a person, by institut¬ 
ing a proceeding in a British Indian Court might 
obtain a remedy that was not open to him in the 
Court having jurisdiction. If authority for this 
position be necessary, it is found in 16 Cal. 667. s 
Bangalore is within the Mysore State and so the 
Bangalore Courts—even those in the Civil and Mili¬ 
tary Station—are foreign Courts. Section 531, Cri¬ 
minal P. C. f will therefore not cure any defect in 
jurisdiction in the Sub-divisional Magistrate who 
passed this order. The order of the Magistrate is 
therefore set aside as one without jurisdiction. 

C.R.K./G.N. Order set aside . 


3. (’89) 16 Cal. 667, Bichitraohand Das v, Bhubut 
Perai. 

- / 
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Horwill J. 

In re Valavala Pattabhiramayya — 

Petitioner. 

Criminal Revn. No. 534 of 1941 (Criminal Revn. 
Petn. No. 503 of 1941), Decided on 10th October 
1941, to revise judgment of Joint Magistrate, Nara- 
sapur, D/- 23rd June 1941. 

(a) Criminal P. C. (1898), Ss. 428 and 540 — 
Power of appellate Court to make enquiry to 
take additional evidence—In view of allegations 
in grounds of appeal appellate Court summon¬ 
ing trial Magistrate and recording evidence 
from him as to circumstances under which 
judgment was delivered—Magistrate's evidence 
held was not evidence contemplated by S. 428— 

But appellate Court held had power to enquire 
by report or otherwise what transpired in 
Magistrate’s Court — Appellate Court’s enquiry 
from Magistrate held not wrong. 

In the grounds of appeal it was alleged that when 
the Magistrate pronounced judgment ho said that 
tho accused had been sentenced to a fine of Its. 100 
and to three months simple imprisonment in dofault 
and that on the following day ho recalled the accus¬ 
ed and told him that ho had been sentenced to 
three months rigorous imprisonment also. In view 
of this allegation tho appellate Court summoned the 
Magistrate and rocorded tho evidence from him as 
to the circumstances under which the judgment 
was delivered : 


Held, that tho evidence of tho Magistrate could 
not bo regarded as evidence contemplated by S. 428 
but it wa9 certainly open to tho appellate Court to 
ascertain by report or otherwise what transpired in 
the Magistrate's Court; for it was necessary for it 
to do so in order to properly dispose of the appeal 
before it. Thero was therefore nothing wrong in the 
appellate Court’s enquiring what procedure had been 
adopted in the trial Court. (P 669c, d] 

Cr. P. C. — 

(’41) Chitaley, S. 428 N 6; S. 540 N. 9 Pt. 2. 

(’41) Mitra, Page 1371 N1157; Pago 1771 N1412. 

(b) Criminal P. C. (1898), Ss. 366 and 367 — 
Pronouncement not in accord with signed ju g- 
ment is not pronouncement of judgment an 


ias no validity. 

It is necessary for a Magistrate to ^ rit ® * 
nont and to pronounce that judgment. A pr ‘ 

nent that is not in accord with the signed ju g _ 
s not a pronouncement of the judgment an ^ 


h 
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Cr. P. C._ 

• (’41) Chitaley, S. 537 N. 12. 

(’41) Mitra, Page 1209 N 1044. 

(c) Criminal P. C. (1898), S. 439—Concurrent 
findings that evidence of witness was not true 
must be accepted as correct in revision. 

Tho concurrent findings of fact by the lower 
Courts that the evidence of a witness was not true 
must be accepted as correct by tho High Court in 
revision. (p 669e] 

Cr. P. C. — 

(’41) Chitaley, S. 439 N. 15 Pt. 2. 

(’41) Mitra, Page 1435 N. 1210. 

(?. Oopalaswami — for Petitioner. 

Public Prosecutor — for the Crown. 


ORDER. — The Stationary Sub-Magistrate of 
b Narasapur found the petitioner guilty of an offence 
punishable under S. 325, Penal Code, and sentenced 
him to three months rigorous imprisonment and to 
a fine of Rs. 100 with a further three months im¬ 
prisonment in default. That conviction and the 
sentence were confirmed in appeal. It was alleged 
in the grounds of appeal that when the Sub-Magis¬ 
trate pronounced judgment he said that the accused 
had been eentenced to a fine of Rs. 100 and to a 
term of three months simple imprisonment in 
default and that on tho following day he recalled 
the accused and told him that he had been sentenc¬ 
ed to three months rigorous imprisonment also. In 
view of the nature of this allegation, tho appellate 
Magistrate summoned the Sub-Magistrate and re¬ 
corded evidence from him as to the circumstances 
under which tho judgment was delivered. I agree 
C with the learned advocato for the petitioner that 
this evidence cannot be regarded as evidence con¬ 
templated by S. 428, Criminal P. C.; but it was 
certainly open to the appellate Magistrate to ascer¬ 
tain by report or otherwise what transpired in the 
Magistrate’s Court; for it was necessary for, him to 
do so in order to properly dispose of the appeal 
before him. Every Court has an inherent power to 
put on record an account of the procedure adopted 
by it. Even if the appellate Court had had no 
power of summoning tho Sub-Magistrate, the Sub- 
Magistrate was entitled to put on record what he did 
and the appellate Magistrate was entitled to ask 
mm to do 60 and to examine that record to ascer- 
tam what procedure had been adopted. Moreover, 

. 540, Criminal P. C., gives very wide power to all 
ourtu at any stage in any proceeding to examine 
witnesses if such evidence appears to be necessary 
or a just decision of the case. There was therefore 
nothing wrong in the Sub-Divisional Magistrate’s 

trSf Court What pr0ceduro had 1)600 adopted in the 


R ia next argued that a Magistrate who makes a 

f* 1 **™™™"* i ud « moot c ^not correct it and 

0D . 7 i8 t0 « ot tho conviction and 

wn. M »? 0et t 8ld0 , and a fre9h trial ordered. It 
would bo an absurd anomaly if that were so. Fortu- 

nately it is not. It is necessary for the Magistrate 
to write a judgment and to pronounce that judg¬ 
ment. A pronouncement that is not in accord with 
tho signed judgment is not a pronouncement of the 
judgment and has no validity. Tho learned advocate 
for the petitioner has half-heartedly suggested that 
the Magistrate was not speaking the truth. I should 
bo sorry to think that he was not. Tho manuscript 
copy of the judgment shows that the accused was 
sentenced to three months rigorous imprisonment 
end to a fine of Rs. 100 with threo months impri¬ 
sonment in default. As there was twice mention of 


three months imprisonment, the Magistrate may 
easily have inadvertently omitted to mention one of ° 
them. He also points out in his judgment the neces¬ 
sity for a deterrent sentence; but a fine of Rs. 100 
is certainly not a deterrent sentence for an offence 
which is punishable with seven years rigorous im¬ 
prisonment. I find no reason to suspect that the 
judgment on record is not the judgment originally 
written by the Sub-Magistrate. The last point made 
on behalf of the petitioner is that the doctor who 
first examined the complainant has given evidence 
for the accused and deposed that the complainant 1 
told him that be had sustained the fracture of his 
arm by a fall. Both the Courts disbelieved the evi-' 
dence of that witness for reasons given by themj 
There being concurrent findings on that point, this 
Court must accept them as correct. The petition is' 
consequently dismissed. 

G.R.K./G.N. Petition dismissed . ^ 
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Horwill J. 

In re Govindan s/o Thimma Chetty — 

Petitioner. 

Criminal Revn. No. 197 of 1942 (Criminal Revn. 
Petn. No. 184 of 1942), Decided on 9th Jnly 
1942, to revise order of Bench Magistrates, Welling¬ 
ton, D/- 18th December 1941. 

(a) Criminal P. C. (1898), S. 263—Summary 
trial—Magistrate should give brief statement of 
reasons for convicting accused—That would 
necessitate short summary of prosecution evi¬ 
dence—If there be defence evidence Magistrate 
should also give reasons for preferring evidence Q 
of prosecution to that of defence. 

Although in a summary trial it is not necessary 
for the Magistrates to record what the prosecution 
witnesses actually said, it is necessary for him in 
convioting the accused to give a brief statement 
of the reasons. A brief statement of his reasons 
would necessitate at least a short summary of what 
the prosecution witnesses had said, so as to indicate 
that the evidence had made out the case with 
which the accused had been charged, and al 60 to 
indicate that the Magistrate had believed that evi¬ 
dence. If there is defence evidence, it would fur- 
ther bo necessary for the Magistrate to 9ay why he 
preferred the evidence of the prosecution to that of 
the defence. The Magistrates 6hould also make it 
clear what tho defence case was. [P 670a] 

Cr. P. C.— h 

(’41) Chitaley, S. 263 N. 7 Pts. l-5a. 

(*41) Mitra, Page 952, N. 869. 

(b) Penal Code (1860), S. 75—Previous con¬ 
victions when can be acted upon. 

A Magistrate can act on previous convictions only 
if they have been proved or if the acousod has ad¬ 
mitted them. [P 6706] 

Penal Code.— 

('36) Ratanlal, Page 136 Pts. 7, 8. 

(•36) Gour, Page 259 Pt. 3. 

K. V. Ramaseshan — for Petitioner. 

A. S. Sivakaminathayi for Public Prosecutor — 

for the Crown. 

ORDER. —The petitioner has been sentenced to 
pay a fine of Rs. 25 for an offence punishable under 
S. 118-1 (ft) (ii), Cantonment Act, of using threaten¬ 
ing, abusive or insulting words; and be has also 
been bound over for a period of two years. As it 
wus a summary trial it was not necessary that the 
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Magistrates should record what the prosecution 

a witnesses actually said; but it was necessary in con¬ 
victing him to give a brief statement of the reasons. 
lit can hardly be said that the Magistrates have 
done that. All they have said is “We have heard 
both side3 at length and unanimously .... convict 
Govindan (Petitioner).” A brief statement of their 
reasons would necessitate at least a 6hort summary 
of what the prosecution witnesses had said, so as to 
indicate that the evidence had made out the case 
with which tho accused had been charged, and 
also an indication that the Magistrates had believed 
that evidence. If there was defence evidence, it 
would further perhaps be necessary to say why they 
preferred the evidence of the prosecution to that of 
the defence. Tho Magistrates have also not made it 
Iclear what the petitioner’s case was, except to say 
that he admitted that there was quarrelling. 

> It is also not clear how the Magistrates came to 
the conclusion that the petitioner had been previ¬ 
ously convicted; for he denies this. The Magistrates 
could act on previous convictions only if they bad 
been proved or if tho accused had admitted them. 
Tho last two sentences in the order under S. 106, 
Criminal P. C., rather suggest that the police had 
asserted from tho Bar that the accused had been 
(previously convicted, rather than that tho accused 
himself admitted it. As in addition to tbo fine— 
winch is not unreasonable—the accused has been 
bound over for a long period with very substantial 
sureties, I think that this case should bo tried 
again. The conviction and sentence and the order 
under S. 106 are therefore set aside and a retrial 
ordored. 

C.R.K./G.N. Retrial ordered . 
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Leach C. J. and Byers J. 

P. K. Subramania Ayyar — Appellant 

v. 

K . T . S . Thandavamurthi Chetty — 

Respondent . 

Appeal No. 6 of 1942, Dcoided on ‘20th March 
1942, from judgment and decree of Krisbnaswami 
Ayyangar J., in Appln. No. 2941 of 1941, Dated 
5th December 1941. 

Receiver — S by will bequeathed house X to 
his son N and house Y to his minor son R — N 
j taking possession of both properties — R's estate 
vesting in Official Trustee —Suit by Official 
trustee on behalf of R on basis of S's will or for 
R's share by partition—Official Trustee appoint¬ 
ed receiver in suit — Property X sold by Court's 
order to satisfy mortgage created by N over it 
and proceeds paid into Court to credit oi suit — 
A suing N for specific performance of agree¬ 
ment by iV to execute mortgage of property X 
in his favour — Official trustee as receiver not 
impleaded — A granted money decree for amount 
advanced by him and charge over sale proceeds 
of X property to extent of decretal amount — In 
Official Trustee's suit will found valid and R held 
entitled to property Y with mesne profits —Ap¬ 
plication by Official Trustee as decree-holder 
for attachment of balance of sale proceeds of 
property X — A held entitled to enforce his 
charge under decree passed by competent Court 
— Appointment of Otticial Trustee as receiver 
held did not give R a charge. 


S bequeathed by will house X to his son N and 
house Y to his minor son R in 1931. R's estate was 
vested in the Official Trustee of Madras in 1936 and 
as the guardian of R's property he obtained probate 
of R's father's will. N had taken possession of both 
the properties and the Official Trustee filed suit in 
1937 to recover possession of the minor's interest in 
his father’s estate on the basis of the will and if 
the same was found invalid by partition of the 
father's estate. The Court appointed the Official 
Trustee the receiver in the suit. It transpired that 
after his father's death N had created a mortgage 
on tho property X left to him. By an order of the 
Court this property was sold and the mortgage dis¬ 
charged out of the proceeds. There remained a 
balance of Rs. 1927-5-3 which was paid into Court 
to the credit of the suit. On 17th February 1938, A 
instituted a suit against N without impleading the 
Official Trustee or receiver for a decree for / 
specific performance of an agreement to execute 
in his favour a mortgage of X property alleg¬ 
ing that ho bad advanced monies to N in anti¬ 
cipation of the mortgage. In the alternative ho 
asked for a charge on the property X to the 
amount of N's indebtedness to him. On 8th August 
1938 A applied for an attachment before judgment 
of tho Rs. 1927-5-3 lying to the credit of the Offi¬ 
cial Trustee’s suit. The attachment remained effec¬ 
tive until 27th July 1939. On 9th January 1939 A 
was granted a money decree for Rs. 760 and a charge 
on property X to tho extent of the decretal amount. 
Tho property X having been sold to discharge tho 
mortgage over it tho charge could operate only on 
the balance lying in Court to the credit of tho Offi¬ 
cial Trustee's suit. On 26th January 1940 in Official 
Trustee's suit the will was found to bo valid and R g 
was held entitled to property Y with mesne profits 
from tho dato on which N took possession. Tho 
Official Trustee as decree-holder applied for attach¬ 
ment of tho balance of the sale proceeds of tho pro¬ 
perty X lying in Court to the credit of tho suit 
filed by him. A resisted the claim of tbo Official 
Trustee relying upon the charge created in bis 
favour by the decreo obtained by him against N 
but his contention was rejected on the ground that 
the decreo creating the chargo was invalid against 
tho Official Trustee as receiver: 

Held that A was granted a charge in a decreo 
passed by a competent Court of jurisdiction and 
since tlmt decreo 6tood tbo Official Trustee a9 re¬ 
presenting R was not entitled to priority. The ap¬ 
pointment of the Official Trustee as receiver did not 
givo R a charge. (B 6726,e] ^ 

K. Rajah Ayyar for M . RamachandraJi — 

for Appellant. 


R. Thiruvialaithathacliariar — for Respondent. 

LEACH C. J. — The question here is whether 
a decree passed by the City Civil Court declaring 
that tho appellant is entitled to a chargo over the 
proceeds of tho sale of property belonging to one 
Nntcsa is effective os against tbo respondent, who is 
Natesa’s brother. In 1931 Sabapathi Chetti, tbo 
father of Natcsa and the resfondent, died leaving 
a will dated 15th October 1931 by which he bequ¬ 
eathed to Natcsa a house known as 2 40. Lru a- 
ppan Street, Madras and to the respondent a * 
known as 17 Kumarappa Moduli Street. 1 
pondent was then a boy of about ten year*■ o • 

On 2Kth October 1936 tho estate of tbo m* > 

vested in the Official J ru-toe of Madras i ' 

. .. ... ..r^TV'rtv be obtaineu 

guan 
pre 

session of both tbe proper 


guardian of tbo r« spondent’s property 

probate of tbe father's will. Nates a *^d^takon pos- 

session of both tbe properties aud tbeOffiu 
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was compelled to file a suit (No. 79 of 1937) on the 
Original Side of this Court to recover possession of 
the minor’s interest in his father’s estate. The 
official trustee based his case on two grounds. In the 
first place ho contended that the respondent was 
entitled to tho property representing No. 17 Kumar- 
appa Mudali Street, by reason of the will. In tho 
second place he said that even if the will were 
invalid, the respondent was entitled to have the 
properties partitioned and his share delivered to 
him. Tho Court appointed the Otficial Trustee the 
receiver in the suit. It transpired thut after his 
father’s death Natesa had created a mortgage on 
tho property left to him. By an order of the Court 
this property was 6ohl and the mortgage discharged 
out of the proceeds. There remained a balance of 
Rs. 1927-5-3, which was paid into Court to the 
credit of tho suit. On 17th Fobruury 193$ tho up- 
b pellant instituted O. S. No. *244 of 1938 in the City 
Civil Court against Natesa for a decree for specific 
performance of an agreement to execute in his 
favour a mortgage of the Erulappan Street property. 
He averred that he had advanced monies to Natesa 
in anticipation of the mortgage. In the alternative 
he asked for a charge on the property to tho 
amount of Natesa's indebtedness to him. On 8th 
August 193$ the appellant applied for an attach¬ 
ment before judgment of the Rs. 1927-5-3 lying to 
the credit of the Otficial Trustee'ssuit in this Court. 
The appellant had not received permission of this 
Court to apply for the attachment of these monies, 
and as for the time being they were vested in the 
Official Trustee in his capacity of receiver in C. S. 
No. 79 of 1937, tho uppellant’s action amounted to 
contempt of Court, but his action was not resented 
and the attachment remained effective until 27th of 
c July 1939. 

On 9th January 1939 the appellant was granted 
a decree in his suit against Natesa. The Erulappan 
Street property had by this time been sold and 
therefore it was not possible for the Court to givo a 
decree for specific performance of tho mortgage, but 
it gave a money decree for Rs. 760 with interest 
and costs, and a charge on the property to the ex¬ 
tent of the decretal amount. The property having 
been converted into money and part of the money 
spent in discharging the mortgage over tho property 
the charge could only be effected, if at all, on the 
money lying to tho credit of the Official Trustee's 
^uit in tbis Court. In the meantime, namely on 
18th August 1938, tho Official Trustee as receiver 
applied for the payment out to him of tho money in 
Court. On this application, Venkataramana Rao J. 
a passed this order : 

lho balance of the amount, deducting the 
amount of tho attachment may be paid to tho Offi¬ 
cial rnisteo. I leave it to tho Otficial Trustco whe¬ 
ther he should contest the attachment." 

Tho attachment referred to in this order was, of 
course, tho attachment obtained by the appellant in 
tfio City Civil Court and it meant that tho attach¬ 
ment was to remain effective to tho extent of the 
appellant’s claim against Natesa, unless the Official 
Trustee took stops to challenge it. Tho Official 
Trustee took no etcp3 to challenge the attachment 
until the appellant applied to this Court for an 
order allowing him to withdraw sufficient of tho 
money in Court to satisfy his decree against Natesa. 
When this application was made, the Olficial Trus- 
t'e objected, ami as a result of his objection tho 
Master held that the attachment was invalid, be- 
CA,,eo at the time it was made it had not been deci¬ 
ded to whom the balance of the sale proceed.; of the 


Erulappan Street property belonged. On 26th Janu¬ 
ary 1910 Somayya J., gave judgment in the Official e 
Trustee's suit. The learned Judge found the will to 
be valid and consequently held that the respondent 
was entitled to the Kumarappa Mudali Street pro¬ 
perty with mesne profits from the date on which 
Natesa took possession. As tho result of investiga¬ 
tion it was found that the respondent was entitled 
to a sum of Rs. 3150 by way of mesne profits. On 
4th March 1941, the Olficial Trustee, as the decree- 
holder in C. S. No. 79 of 1937, applied for an order 
attaching the balance of the sale proceeds of the 
Erulappan Street property lying to the credit of the 
suit, it was then the appellant’s turn to object. 
Relying on the charge which the City Civil Court 
had given him, he resisted the application of the 
Otlicial Trustee and the Master held that his objec¬ 
tion was well founded. The respondent appealed 
and Krishnaswami Ayyangar J. reversed the deci- / 
sion of the Master. The learned Judge considered 
that the decree of the City Civil Court was invalid 
as against tho receiver in C. S. No. 79 of 1937, and 
on this ground he reversed the Master's order. This 
appeal is from the order of the learned Judge. 

Mr. Rajah Ayyar on behalf of the appellant ad¬ 
mits that his client was guilty of contempt in ap¬ 
plying for tho attachment of the monies which tho 
Otlicial Trustee as receiver was entitled to hold in 
C. S. No. 79 of 1937, but he pertinently points out 
that no complaint was ever made on this ground 
and that his client's action in applying for attach¬ 
ment does not affect his present case. Ho contends 
that his client was entitled, as against Natesa, to 
ask for a charge on Natesa’s property or the monies 
realised by the sale without impleading the recei¬ 
ver, but even if he ought to have made the receiver g 
a party, the fact that he did not do so does not 
mean thut the decree passed by tho City Civil Court 
can he regarded as a nullity. Tho receiver knew of 
the suit, but he did not seek to be made a party and 
at no time did he ofler any objection to the reliefs 
which tho appellant was seeking. When the Otficial 
Trustee himself applied for the attachment of the 
monies in Court after he had obtained a decree in 
his suit, ho did so not as receiver, but as the Offi¬ 
cial Trustee. In 5 C. W. N. 27,1 tho Calcutta High 
Court held that a receiver is not a necessary party 
to a suit for possession of immovable property where 
the facts were these. Tho petitioners claimed to bo 
the absolute owners and had been in possession as 
howladars of certain land in tho district of Khulna. 

A receiver had been appointed to take charge of 
these lands but persons claiming advorsely to the 
petitioners were in actual possession. The peti- & 
tioners desired to bring a suit against those persons 
for possession and sought to join the receiver as a 
party. The Court held that the receiver was not a 
necessary party. In 9 M. L. T. 300,2 Wallis J. 
followed this decision and referred to the case in 
(1843) 7 Beav. 357. 3 In the last mentioned case a 
receiver had been appointed in a suit in which the 
priority of different encumbrances on an estate was 
to be determined. A person who claimed to bo tho 
first incumhrancor had not been made a party to 
that suit and ho filed a bill of his own to establish 
his right. It was held that the receiver was not a 
necessary party to his suit. 


1. -(’Ol) 5 C.W.N. 27, Kumar Satya Ghosal v. Rani 
Golup Moni Debi. 

2. (11) 9 M.L.T. 300 : 10 I C. G73, Administrator. 
General v. Dusai Goundan. 

3. (1813) 7 Beav. 357: 8 Jur. 179, Smith v. Earl of 
Cf fine bam. 
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The learned advocate for the respondent relies on 
the decisions in 14 C. W. N. 560, 4 47 Mad. 47 6 and 
44 M. L. J. 427.° In the first of these cases the 
Calcutta High Court held that the 6ale of a fore¬ 
closure decree without the leave of the Court while 
the estate was in the possession of a receiver was 
illegal and liable to be avoided. That case is no 
authority for the proposition that the decree of the 
City Civil Court passed in favour of the appellant is 
a nullity. Whether it could be set aside at the in¬ 
stance of the Official Trustee as such or as the re¬ 
ceiver is of course, another matter. In 14 C. W. N. 
653,7 the Calcutta Hight Court held that where 
property in the hands of a receiver is intended to be 
affected by the result of the suit the receiver is a 
necessary party to the suit. Again we do not regard 
this as an authority for relieving the Official Trus¬ 
tee of the necessity of getting rid of the decree 
b obtained by the appellant, if he wishes to secure for 
the benefit of the younger brother the monies which 
are in Court. In 47 Mad. 47, 6 the question was 
whether the Court should have made the receiver 
a party to certain execution proceedings and 44 
M. L. J. 427° had reference to an assignment taken 
in good faith. In our opinion these cases also have 
no bearing on the question under disoussion. It Is 
not necessary for the Court to decide whether the 
Official Trustee as the receiver in his suit should 
have been made a party to the appellant’s suit or 
what stops are open to him to take. As far as this 
appeal is concerned the governing faotor is that the 
appellant was granted a charge in a decree passed 
by a competent Court of jurisdiction and that decree 
stands. In these circumstances, can it be said that 
the Official Trustee as representing the respondent 
c is entitled to priority ? We think not. The appoint¬ 
ment of the Official Trustee as receiver did not give 
the respondent a charge. The receiver was an offi¬ 
cer of the Court appointed to hold the property in 
suit for the benefit of the person who could show a 
title to it. The respondent had no title to the monies 
in Court. They belonged to his elder brother, and 
when the Offioial Trustee was granted a decree the 
respondent had no greater rights than were confer¬ 
red by the decreo. The appellant was in a better 
position because a Court of competent jurisdiction 
had given him a charge over the monies. In these 
circumstances wo consider that the decision of the 
Master should not have been disturbed. The appeal 
will bo allowed with costs and the Official Trustee 
will bo directed to redeposit tho money into Court. 

C.R.K./G.N. Appeal allowed. 

d 4. (’10) 14 C.W.N. 560: 5 I.C. 390 : 11 C.L.J. 489, 
Mrs. Levina Ashton v. Madhabmoni Dasi. 

5. (’23)10 A.I.R. 1923 Mad. 144: 71 I.C. 293 : 47Mad. 
47 : 43 M.L.J. 211, Fraser v. Krishnaswarni Iyor. 

6. (’23) 10 A.I.R. 1923 Mad. 567 : 73 I.C, 456 : 44 
M. L. J. 427, Kalyanasundarum Ayyar v. Nara- 
simha Ayyangar. 

7. (’10) 14 C.W.N. 653 : 6 I. C. 214, Jotindranath 
Chowdhry v. Sarfaraj Mia. 
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Horwill J. 

Alhpuram Subbiah — Petitioner 

v. 

Bojja Venkata Subbamma — Respondent. 

Criminal Revn. No. 47 of 1942 (Criminal Revn. 
Petn. No. 43 of 1942), Decided on 26th March 
1942, to revise judgment of Rench of Magistrates, 
Nollore Town, in S.C. No. 843 of 1911. 


(a) Penal Code (I860), S. 504—Gross insult is - 
not in itself offence — Object of section ex¬ 
plained. 

An insult even if a gross one is not an offence in 
itself under S. 504. What is punished under this 
section is some thing very muoh graver than that. 

(P 673a] 

The offence contemplated in the section is a serious 
one, as is indicated by the faot that it is made 
punishable with a term of two year’s rigorous im¬ 
prisonment. It is obviously intended to deal with 
persons who are as responsible for breaches of peace 
or the commission of offences as those who openly 
abet or incite them. [P 672 g] 

Penal Code — 

(*36) Ratanlal, Page 1260, Note "Object” ; Page 
1261 Pt. 8. 

(’36) Gour, Page 1769, Para. 6314. j 

(b) Criminal P. C. (1898), S. 256 — Summary 
trial of warrant case — Omission to give faci¬ 
lities for further cross-examination by accused 
is grave one. 

In a summary trial of a warrant case, omission 
to give proper facilities to the accused for further 
cross-examination of the prosecution witnesses is a 
grave one. [P 6736] 

Cr. P. C. — 

(’41) Chitaley, S. 537, N. 20. 

(’41) Mitra, Page 924, N. 837. 

K. Umamaheswaram — for Petitioner. 

K.R.Vcpa for P. V. Rajamannar and K.Subba 
Rao — for Respondent. 

N. Somasundaram for Public Prosecutor — 

for tho Crown. 7 

ORDER. — The petitioner was convicted by tho 
First Class Bench Magistrates' Court of Nellore 
Town of an offence punishable under S. 504, Penal 
Code and sentenced to pay a fine of Rs. 10 in de¬ 
fault to a week's simple imprisonment. This case 
is a very good example of the way in which S. 504, 
Penal Code, is misused. The offence contemplated 
in S. 504 is a soriou9 ono, as is indicated by the fact 
that it is made punishable with a term of two years' 
rigorous imprisonment. It is obviously intended 
to deal with persons who are as responsible for 
breaches of peace or tho commission of offences as 
those who openly abet or incite them. Dospito this, 

S. 504, Penal Code, is being constantly used by 
Courts of summary jurisdiction and by tho lower 
Magistracy to express their disapproval by the im¬ 
position of a fine of the use of bad language. I havo h 
never seen in the numerous cases that havo come 
before me any sentence moro serious than a fino of 
a few rupees. The case under consideration illus¬ 
trates tho misuse of this section very well. Thocom- 
plaint against tho accused was under S. 352, Penal 
Code, a potty offence that is punishable only upto 
threo months' rigorous imprisonment. The Court 
disbelieved part of the prosecution case and found 
that tho alleged assault was not true and thatsome- 
thing less than an assault had taken place. The 
residuary offence, after taking away the greater 
part of this petty offence of assault, was a serious 
offence under S. 504. renal Code, punielmblo with 
two years’ rigorous imprisonment. That tho 'earn¬ 
ed Magistrates did not realise the nature of the 
offence punishable under S. 504, 1 ena oi e, is 
made clear by the fact that they have nowhoro dis- 
cussed whether tho insults of the petitioner were 
intended to provoke a breach of the peace or the 
commission of an offence, or whether tho pet,t,oner 
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knew that it was likely that such provocation would 
cause a breach of the peace. The Magistrates evi¬ 
dently thought that nu insult— at any rate a gross 
insult — was an offence in itself. That is not so. 
What is punished under this section is something 
very much graver than that. The anomaly of the 
use of this section for the purpose of punishing 
filthy abuse is further indicated by the fact that to 
abase a rowdy or a bad-tempered person who would 
bo sure to respond with violence is much more 
likely to be an offence than to abuse a helpless 
woman. 

Another indication that the Magistrates did not 
realise the nature of the offence with which the ac¬ 
cused was charged is the procedure that they ad¬ 
opted. The offence punishable under S. 504 can be 
tried by the summary procedure ; but the rule9 laid 
down for the trial of warrant cases must bo adopted, 
unless there are any rules under the summary pro¬ 
cedure chapter which modify it. One essential of a 
warrant trial is that the accused persons should be 
required to state at the commencement of the next 
hearing of the case (i.o., a special adjournment has 
to be given for that purpose) whether he wishes to 
cross examine, and if so, which of the witnesses of 
the prosecution whose evidence has been taken. 
That too was not done in this case. It has been 
held that the omission to give proper facilities for 
further cross-examination is an illegality which 
vitiates the conviction. Although it is not necessary 
to go as far as some decisions have gone in this 
direction ; yet the omission is undoubtedly a grave 
one. That, coupled with the fact that learned 
Magistrates did not consider the essential ingre¬ 
dients of S. 504 makes it necessary to set aside the 
conviction and sentence. It is ordered accordingly. 
The fine, if paid, will l>e refunded. 

C.R.K./K.S. Conviction set aside . 
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Wadsworth J. 

Majety Salyanarayanamurthy — 

Petitioner 


v. 

Koduri Kanaharaju — Respondent. 

Civil Kevn. Petn. No. 16S1 of 1910, Decided on 
6 th March 1942, to revise order of District Munsif, 
Itftjahmundry, I)/. 29th March 1940. 

Madras Agriculturists Relief Act (4 of 1938), 
Ss. 9 and 8 »— Suit by plaintiff lor Rs. 232-11-0 
being balance due under pronote dated 11th 
April 1937 for Rs. 415-7-3 and subsequent deal¬ 
ings—Indebtedness starting early in 1932 _ By 

1st October 1932 Rs. 327-15-6 advanced — 
Between 1st October 1932 and commencement 
of Act further advances amounting to Rupees 
792-14-3 made — Whole of sums advanced 
before 1st October 1932 held must be deemed to 
have been discharged before Act came into 
force—Court held was concerned only with debt 
starting on 11th April 1937 to be scaled down 
under S. 9. 

The plaintiff filed a suit for a sum of Its. 232-11-0 
being the balance duo under a promissory note 
dated 11th April 1937 for Rs. 115-7-3 and subse¬ 
quent dealings. The promissory note itself was a 
fcottlement in the account of dealings going back to 
14 1 h February 1932. The indebtedness started with 
dealings early in 1932 and by 1st October 1932 u 
sum of Re. 327-15-G hnd been advanced. Between 
1942 M/85 


1st October 1932 and the commencement of the Act 
further advances amounting to Rs. 792-14-3 in all c 
had been made: 

Held that the fact that the principal amount duo 
had by the time the Act came into force been 
reduced to a little more than the amount of principal 
outstanding on 1st October 1932 clearly indicated 
that the payments in reduction of principal mu 3 t 
have amounted to far more than the principal 
sum outstanding as on 1st October 1932. Applying 
tho general rule that payments towards principal 
will be deemed to have been appropriated first to 
the earliest advance, the whole of tho sums advanced 
before 1st October 1932 must be deemed to have 
been discharged before the Act came into force. 
There could be no question therefore of scaling 
down the debt on the basis of renewals and taking 
it back to a debt anterior to 1st October 1932. 
Therefore, the Court was concerned only with the ' 
debt starting on 11th April 1937 to be scaled down 
under S. 9 of the Act. This debt must be regarded 
as one carrying interest at five per cent, and the 
payments made appropriated to principal and 
interest. [P 673/r, P 674a] 

B. Y . Subrarnaniam — for Petitioner. 

iY. Gopalakrishnamachariar — for Respondent. 

ORDER. — The present petitioner filed a small 
cause suit for a sum of Rs. 232-11 0 being the 
balance due under a promissory note dated 11th 
April 1937 for Rs. 415-7-3 and subsequent dealings. 
The promissory note itself was a settlement in the 
account of dealings going back to 14th February 
1932. The Court trying the suit in the first instance 
dealt with it on the basis that it related to transac- 
tions subsequent to 1st October 1932 and that the ,j 
debt was one to be scaled down under S. 9 and it 
pronounced that the plaintiff was entitled to recover 
interest at five per cent, down to 22nd March 1938 
and at 6J per cent, subsequent to that date without 
expressly stating with effect from what date the 
interest would begin to run. The decree based on 
this judgment assumes that interest runs from the 
date of the settlement of 11th April 1937 and the 
calculation is made accordingly. After tho decree 
had been drafted the defendant filed an application 
for the amendment of the decree under Ss. 151 and 
152, Civil P. C., contending that interest should 
not be scaled down only with effect from the date of 
tho settlement of 11th April 1937 but that it should 
be taken back right through the dealings to 14th 
February 1932. There wero also minor contentions 
regarding costs and travelling expenses. Tho learned 
District Munsif instead of going into the question : 
whether the decrco was in accordance with the 
judgment, really proceeded to retry the whole case 
and by a process of calculation, which I find it very 
difficult to follow, has come to the conclusion that 
the plaintiff is eutitled to a decree for Rs. 90 
and not Rs. 211-15-0 as embodied in the provious 
decree. The judgment so far as tho figures are con. 
cerned is obscure and it is not vary profitable to try 
and ascertain bow this figure has been reached. 

The solution seems to mo to be porfeetly plain on 
the material which has been put before me. 

The indebtedness started with dealings early in 
1932 aud bv 1st October 1932 a sum of Rs. 327-15-6 
had been advanced. Between 1st October 1932 and 
the commencement of tho Act further advances 
amounting to Rs. 792-14-3 in all had been made. 

Tho fact that tho principal amount due had by this 
time been reduced to a little more than the amount 
of principal outstanding on 1st October 1932 clearly, 
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n indicates that the payments in redaction of princi¬ 
pal must have amounted to far more than the 
principal sum outstanding as on 1st October 1932. 
Applying the general rule that payments towards 
principal will be deemed to have been appropriated 
first to the earliest advance it seems to me that the 
whole of the sums advanced before 1st October 1932 
must be deemed to have been discharged before the 
Act came into force. There can be no question 
therefore of scaling down this debt on the basis of 
renewals and taking it back to a debt anterior to 
1st October 1932. It follows therefore that we are 
concerned only with the debt starting on 11th April 
1937 to be scaled down under S. 9 of the Act. This 
debt must be regarded as one carrying interest at 
five per cent, and the payments made appropriated 
to principal and interest. Apparently, there were 
no specific appropriations made by the creditor or 
b debtor before the plaint was filed. The suit as filed 
by the plaintiff seeni6, 60 far ns I can gather, to 
have been correctly framed in so far as it relates to 
the amount due for principal and interest, scaling 
down the debt under S. 9 with reference to pay¬ 
ments made. There was a correction made in the 
lower Court to revised decree in respect of a deduc¬ 
tion for travelling expenses disallowed. That this 
correction was rightly made is not disputed and the 
further correction made with reference to the costs 
in the lower Court is also admitted to be justified. 
In other respects the alteration of the decree as 
originally passed seems to have no justification. The 
petition is therefore allowed with costs, and the 
order of the lower Court will be set aside except in 
so fur as it recognises the defendant’s rights to pro¬ 
portionate costs and corrects the deduction for 
c travelling expenses to R6. 12-1.0. 

C.R.K./G.N. Petition allowed. 

A. I. R. (29) 1942 Madras 674 

IIORWILL J. 

Public Prosecutor — Petitioner 

v. 

hajam Amuial — Respondent. 

Criminal Rovn. No. 231 of 1942 (Criminal 
Kevn. rctn. No. 217 of 1942), Decided on 30th 
June 1942, to revise judgment of Court of Session, 
East Tunjoro Division nt Negapatnm, D/- 30th 
January 1942. 

(a) Madras Borstal Schools Act (4 of 1926), 

S. 2 — Applicability of Act to adolescent girls/ 

<i Adolescent girls cannot be sent to a Borstal 
School. (1’ 074/] 

(b) Penal Code (1860), S. 75 — Scope of _ 

S. 39, Madras Children's Act does not prohibit 
application of S. 75. 

Section 76, Penal Code, docs not impose any (lie- 
qualification on persons with previous convictions. 

It only makoe permissible a sentence which exceeds 
the normal sentence for an offence. Section 39, 
Madras Children Act, does not prohibit the taking 
into account of previous convictions under S. 75 
I’enal Code. [p 6740,fi] 

Penal Code _ 

(’3G) Ratanlal, Page 133. Note. "Object.” 

T3G) Gour. Pago 26G, Para. 513. 

iV. Soviasundaratr: _ for Petitioner. 


was a young woman of about 16 or 17 years of age 
at the time of her conviction. As she had had three 
previous convictions for which she had received three 
minor terms under the Children Act, the Magis¬ 
trate realized that it would have been very desirable 
if Rajam could have been sent to a Borstal School ; 
but be felt himself unable to pass an order to that 
effect because Borstal Schools are for boys only. Ho 
therefore sentenced her to nine months' rigorous 
imprisonment. In appeal, the learned Sessions 
Judge seemed to think that the fact that in prac¬ 
tice Borstal Schools are only for boys should not be 
an impediment to the passing of an order by the 
Court that the girl should be committed to a Bor¬ 
stal School. He passed an order accordingly. When 
the Sessions Judge made the usual reference to the 
Government asking them to make arrangements for 
the custody of this girl in a Borstal School, the 
Government instructed the Public Prosecutor to j 
file a criminal revision petition in this Court to 
have the order of the Sessions Judge revised on the 
ground that it was an illegal order. 

Section 2. Borstal Schools Act, says that the Pro¬ 
vincial Government may, by notification from time 
to time, apply the wholo or any of the provisions of 
this Act to adolescent offenders or any class thereof 
in any local area in the Presidency of Madras .... 
Bye-law (General) Department Notification No. 64 
dated 26th January 1927 published in p. 210 of 
Part I of the Fort St. George Gazette dated 1st 
February 1927 tho Act was made applicable to 
adolescent offenders of tho male 6ex. That means 
that Rajam cannot be ordered to be sent to a Bor¬ 
stal School. As adolescent girls cannot be sent to a 
Borstal School, some arrangement is presumably 
mad© in tho women's jail at Vellore for segregating r 
adolescent offenders from the hardened adult ones. ~ 
In any event, that is a matter for the Government 
to arrange and the Court can only impose such sen¬ 
tences ns it thinks proper and leave the Government 
to make such arrangements as aro possible for tbo 
protection of adolescents. 

The learned Sessions Judge further seemed to 
think that the three previous convictions of Rajam 
Ammal cannot be taken into account under S. 75, 
Penal Code, because he thought S. 39, Children! 

Act, prohibited that. The scope of S. 39 is however 
not so extensive. It says that the conviction of a 
child or young person shall not be regarded as a 
conviction for the purposes of any disqualification 
attaching to a conviction for any offence. Section 75, 
Penal Code, does not impose any disqualification on 
fiersons with previous convictions. It only makes 
permissible a sentence which exceeds^tho normal K 
sentence for an offence. However, this question docs 
not directly arise here beenuso an offence under 
S. 380, Penal Code, is punishablo with seven years' 
rigorous imprisonment and the sentence imposed on 
Rajam is only nine months' rigorous imprisonment. 

1 cannot think of any better sentence than that 
which the Sub Divisional Magistrate imposed. A 
very short term would be out of place. It would not 
act os a deterrent and would not afford any oppor¬ 
tunity for her education or for any corrective treat¬ 
ment to be applied, such as is potsiblo when a 
prisoner is sentenced to a longer term. The sentence 
imposed bv the Sessions Judge is therefore set aside 
and that imposed by the Sub-Divisional Magistrate 
restored. 

c H.K./K.S. Order accordingly 


.. ORDER. — Kajam Ammal watt convicted bv tb 
f'ub Divisional Magistrate of Mnyavaram of a: 
oiicnce puuisbnble under S. 380, l’enul 
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Horwill J. 

A. R. Palanisami Gounder—Petitioner 

v. 

Bagavati Gounder — Respondent. 

Criminal Revn. No. 915 of 1941 (Criminal Revo. 
Prtn. No. 861 of 1941), Decided on 12th December 
1941. to revise order of Dist. Magistrate, Coimbatore, 
D/- 2nd beptember 1941. 

Penal Code (1860), Ss. 206 and 421 — Com¬ 
plainant alleging that he filed suit against B 
with respect to his land and attached crops 
standing on land and B’s cattle — That A along 
with B had removed crops and cattle claiming 
them to be his so as to prevent receiver from 
j taking possession thereof—Allegations in com¬ 
plaint held implicated both A and B — Offence 
held fell under S. 206 and not S. 421 — Magis¬ 
trate held could not ignore essential ingredients 
of complaint and treat offence as one under 
Section 421. 

Tho complainant alleged that he had filed a suit 
in the civil Court against B with respect to his land, 
that be had filed an application in the suit for 
attachment of the standing crops on the land and 
for distraint of B's cattle, and that A, joining with 
B, had removed tho harvested crops and the cattle 
to his own field and claimed them as his with the 
object of proventing tho receiver from taking pos¬ 
session of that property. Tho Magistrate held that 
an offence punishable under S. 421, had been made 
out against B, but not against A. It was argued 
'3 tor the complainant that it was open to a person in 
filing a complaint to ignore a part of the offence and 
to file his complaint with regard to tho remainder 
and therefore tho Magistrate's conclusion that tho 
offence (ell within S. 421 was correct : 

Held that the allegations in the complaint and 
in the sworn statement, which wero the only mate- 
rial on which tho Magistrate had to act, implicated 
A equally with B. (p 67oe] 

Held further that the offence fell under S. 206 
and not 8 . 421 and therefore tho Magistrate had 
no jurisdiction to entertain the complaint. It was 
not open to the Magistrate to ignore the essential 
ingredients of the complaint and treat the offence 
os one under 8 . 421. (P 675r] 

Penal Code_ 

1'3G) Ratanlal, 8 . 206 I'ts. 14, 15. 

^ (’36) Oour, Page 714 Para. 2200. 

A'. 8.Jayarama Iyer ] ( , r C. K. Venkatanara- 
simham — for Petitioner. 

N. Somasundaram — for Respondent. 

Public Prosecutor — for tho Crown. 

ORDER. — The complainant complained to tho 
Magistrate that ho had filed a suit in the civil 
Court against accused 1 with respect to his land, 
that ho had filed an application in the suit for 
attachment of the st.indmg crops on tho land and 
for distraint of accused l’s catllo.and that the peti¬ 
tioner, joining with accused 1 , had removed tho har- 
vestod crop3 and the cattle to his own field and 
claimed them as his with the object of preventing 
the receiver from tuking possession of this property. 

Tho Magistrate came to tho conclusion that an 
offence punishable under 8 . 421, Penal Code, had 
been made out against accused 1 , but not against 
the petitioner. The complainant took tho matter to 
’.he District Magistrate in revision, who very rightly 
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remarked that the allegations in the complaint and' * ' 
in the sworn statement, which were the only mate¬ 
rial on which the Magistrate had to act, implicated 
tho petitioner equally with accused 1. Ho therefore 
ordered the Magistrate to make further enquiry into 
tho case against tho petitioner as well ns against 
accused 1. In this Court, tho petitioner contends 
that tho offence committed was one punishable under 
S. 206, Penal Code, which requires a complaint by 
the Court. The wording of S. 206, Penal Code, is 
very much the same as that of S. 421, Penal Code, 
except that the fraudulent removal etc., in S. 206, 
Penal Code, has to be with the intention of prevent¬ 
ing property from being taken by somo process of: 
Court. It is argued for the complainant that it is 
open to a person in filing a complaint to ignore a 
part of the offence and to file his complaint with 
regard to the remainder. I do not agree that it is 
open to a Magistrate to ignore such essential ingre- / 
dients of a complaint. When theoffence complained 
of obviously had relation to a civil Court and was 
intended to render fruitless tho proceedings of the 
Court, it is against public policy that a Magistrate 
should take cognizance of a case that the Legislature 
clearly intended should be taken cognizance of only 
on the motion of the Civil Court concerned. The 
Magistrate therefore had no jurisdiction to enter, 
tain this complaint. 

Mr. Somasundaram for the complainant points 
out that it was quite open to the petitioner to raise 
these points before the Magistrate. The parties are 
however now all represented in this Court; and as 
it is clear that the Magistrate had no jurisdiction 
to take cognizance of this case except on the com¬ 
plaint of the civil Court concerned, it is desirable 
that tho proceedings should bo quashed and the 
complaint ordered to be returned to the complain¬ 
ant, who may move tho civil Court to take action 
if he is so advised. It is ordered accordingly. 

C.R.K./G.N. Proceedings quashed. 

A. I. R. (29) 1942 Madras 675 (2) 

Krishnaswami Ayyangar and 
Konhi Raman JJ. 

K. S. Nageswara Aijyar — Appellant 

V. 

S. Ganesa Ayxjar — Respondent. 

Appeal No. 129 of 1940, Decided on 24th June 
1942, against decree of Sub-Judge, Mayavaram, in 
O. S. No. 12 of 1939. 

Jurisdiction — Want of — Test laid down _ h 

Debtor residing in Tanjore — False statement 
in affidavit and application as to residence in 
Madras—Madras High Court adjudicating deb- 
lor —Order held not nullity — Order held not 
vitiated by fraud. 

If tho question which is alleged to create tho 
want of jurisdiction is one which the Court itself is 
bound to decide, surely, tho matter is not one relat¬ 
ing to jurisdiction. It is a fact liko any other fact 
which tho Court has to decide and if there is an 
error in tho decision, it can only be romedied by an 
appeal or any other procedure known to law. 

, , [P677d] 

The debtor was really residing in Tanjore District. 

He falsely stated in his petition and affidavit in 
the High Court that he was residing within tho 
territornil limits of High Court’s original civil juris- 
diction. Dy making this false statement he induced 
tho High Court to entertain the petition and mako 
the order of adjudication : 
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n Held that the High Court was a Court of com¬ 
petent jurisdiction for the purpose. Notwithstanding 
the fact that the debtor made a deliberately false 
allegation that he was a resident within the juris¬ 
diction, the order was not rendered a nullity: (1874) 
8 C. P. 533, Rel. on. [P 676ft] 

The mere fact that a false allegation was made 
in the petition and affidavit was no ground for 
holding that the order was procured by fraud or 
treating it as a nullity. (’16) 3 A. I. R. 1916 Mad. 
364, Iicl. on. [P 677*] 

Q p # C._ 

(’40) Chitaley, S. 21 N. 8 l’t. 2. 

(’41) Muila, Page 131 Pt. (n). 

K. V. Ramachandra Ayyar and S. Thyagaraja 
Ayyar — for Appellant. 

L. S. Vecraraghava Ayyar and N. Panchayakessi 
b Ayyar — for Respondent. 

KRISHNASWAMI AYYANGAR J. — This 
appeal arises out of an interpleader suit instituted 
by one S. Ramaswami Ayyar who has since been 
discharged from the suit by the judgment under 
appeal. This Ramaswami Ayyar purchased the joint 
family properties belonging to the respondent Ganesa 
Ayyar and his father Swaminatha Ayyar under a 
sale deed dated 17th April 1920 for a consideration 
of Rs. 23,000. Ramaswami Ayyar agreed to discharge 
the debts of the family to the extent of Rs. 18,000. 
Fie was allowed to retain the balance of the consi¬ 
deration, namely, Rs. 5000 iu view of the fact that 
the respondent was at the time a minor. The 
arrangement was that the money should be paid to 
the father on his furnishing security in the sum of 
Rs. 7500 within ono year but if ho failed to do 60 , 
c the money could only be claimed after tho minor 
attained majority and executed a release deed in 
favour of tho purchaser. This sum of Rs. 5000 
remaining in the hands of the purchaser a3 the 
unpaid balance of tho purchase money was the sub¬ 
ject-matter of the interpleader suit in the Court 
below. The learned Subordinate Judge has held that 
the money in Court belonged to tho respondent and 
his father in equal shares and while giving a decree 
in favour of tho respondent for a moiety has directed 
tho other moiety to remain in Court till tho expiry 
of nine months from tho date of the decree so that 
the decree-holder in O. S. No. 121 of 1923 on tho 
file of the District Munsif’s Court, Tiruvarur might 
have sufficient time to put his decree into execution 
and obtain orders thereon. 

Certain other facts have to lie referred to in order 
<t to understand how the matter came into Court. In 
O. S. No. 121 of 1923 on the file of the District 
Munsif's Court, Tiruvarur, a creditor of respondent 
1*8 father instituted a suit for tho recovery of a 
certain sum of money from him. The suit wn: dis¬ 
missed by the District Munsif but on appeal his 
judgment was reversed and a decree was passed in 
favour of the creditor for Rs. 1389. Execution was 
taken out for the recovery of tho money and res¬ 
pondent l's father was arrested, lie was released on 
Jrd November 1928 on furnishing security and 
undertaking to obtain an order from tlie High Court 
staying the execution of tho docreo. Ho made the 
application for stay but it was dismissed. On 22nd 
November 1928 ho came to Madras and filed Ins 
own petition for ooing adjudicated an insolvent in 
this Court. I'he next day, namely, 23rd November 
1928 ho was adjudicated. Thereafter, the Official 
Assignee took out an application for payment to 
hun of tho unpaid purchase money remaining in 
the hands of the purchaser, namely, Rs. 5000 but 


the application was dismissed by the order of the ^ 
Court dated 27th March 1930 as one not properly 
falling within the purview of S. 7. This order waa 
confirmed by the appellate Court on 26th February 
1932. The obvious course for the Official Assignee 
was to take steps to realise money but for reasons 
which are not known, he chose to sell the outstand¬ 
ing. At the sale held by the Official Assignee the 
decree-holder in O. S. No. 121 of 1923 purchased 
the outstanding in the name of his son Ramaswami 
Ayyar under Ex. 11. This sale was on 20th Decem¬ 
ber 1932. Ramaswami Ayyar in his turn assigned 
his right to recover the money to the appellant 
Nageswara Ayyar on 2nd February 1939. There 
were thus conflicting claims to this sum of money 
both by the assignee and by the respondent. The 
purchaser was obliged to file the interpleader suit 
so that the title to the money may be decided in 
the presence of the two contesting parties. The J 
money was deposited in the Court below pending 
the suit. Several contentions were raised in tho 
Court below and they are covered by issues 16 in 
number which have been framed by the Subordinate 
Judge. On one point alone tho learned Subordinate 
Judge’s finding is in favour of the respondent. That 
point is covered by Issue 5 and raised tho question 
whether tho order of adjudication made by this 
Court adjudging tho respondent’s father as an insol¬ 
vent was a nullity being an order passed by a Court 
not competent to pass it. It may be mentioned be¬ 
fore proceeding further that the findings on Issues 7 
and 8 which are also in favour of the respondent 
are merely consequential on the finding on Issue 5. 

Tho other issues were all decided in favour of the 
appellant. 

The ground on which the order of adjudication £ 
is attacked as a nullity is this : that whereas the 
debtor was really residing in the Tanjore District 
he falsely stated in his petition and affidavit in this 
Court that he was residing within the territorial 
limits of this Court’s original civil jurisdiction and 
it was by making this fulso statoment that bo in¬ 
duced the Court to entertain tho petition and make 
tho order of adjudication. The learned Judge has 
found that this allegation in tho insolvency applica¬ 
tion was falsely nmdo in order to give jurisdiction 
to the High Court but that on tho real facts the 
High Court could have had no jurisdiction to 
entertain tho insolvency petition or adjudicate tho 
respondents* father insolvent. This finding so far 
as it involves a question of fact, not having been 
challenged, tho only question for the Court to con¬ 
sider is whether tho High Court which passed the ^ 
order of adjudication was a Court not competent to 
pass it. A distinction has always to bo made between 
competency or jurisdiction to make an order and 
the correctness of tho order on the merits wlurothe 
Court had the jurisdiction to decide the question. 

Wo are of opinion that tho High Court was a Court! 
of competent jurisdiction for the present purpose 
and notwithstanding the fact that the debtor made 
a deliberately false allegation that he was a resident 
within the jurisdiction, tlie ord* r is not rendered a 
nullity. The question 1ms been considered by a 
decision of tho Exchequer Chamber in (187-1) 8 
C. T. 533. 1 The case arose under the Bankruptcy 
Act, 1SC9 (32 and 33 Vic., c. 71). Section 59 of that 

Act provided that if the person sought to be adjudged 

a bankrupt resided or carried on business *n the 
London Bankruptcy District, theexpitssion Court 
in that Act should mean the Court of Bankruptcy 

I. (1874) 8 C. I*. 533 : 42 L. J. C. V. 165 : 28 
L. T. 67 : 22 W. R. Of-, Revel) v. Blake. 
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. in London but that if the person sought to be ad¬ 
judged a bankrupt did not reside or carry on busi¬ 
ness within the London Bankruptcy District, the 
expression should mean the County Court of the 
District within which he resided or carried on 
business. In other words, a debtor could not be 
adjudicated a bankrupt in the County Court even if 
he resided within the jurisdiction of that Court if 
he also resided in London or carried on business 
there. In the case before the Exchequer Chamber 
which arose out of a creditor’s petition, the debtor 
did in point of fact carry on business within the 
London District but the creditor’s petition contained 
a statement that he did not reside or carry on busi¬ 
ness there and was presented to the County Court 
of the District in which the debtor resided. The 
County Court made an order of adjudication ex parte 
in the usual form. On an appeal being filed, the 
b Court of Exchequer Chamber held that the adjudi¬ 
cation was not void, notwithstanding the fact that 
tho bankrupt did in fact carry on business in London 
and could only be questioned at proceedings in the way 
of application or appeal to the Court of Bankruptcy. 
The ground of the decision is set out by Kelly C. B. 
in the following passage : 

“ The language of S. 59 might, at first sight, 
appear to make it a condition precedent to the 
jurisdiction of the County Court that the party 
petitioned against did not in fact reside or carry on 
business in tho London District. But it appears to 
me impossible to hold, when a petition, perfectly 
good on the face of it, is presented, containing 
allegations that, if proved to the satisfaction of the 
Judge, would render it imperative upon him to 
pronounce an adjudication, and such allegations are 
c so proved, that the jurisdiction of the Judge should 
depend upon whether or not the bankrupt did ac¬ 
tually reside or carry on business in the London 
District, a fact which tho County Court can have no 

means of knowing or ascertaining.Looking 

therefore to all tho provisions of the Act as a whole 
to the fact that it is absolutely imperative on the 
Judge to entertain a petition which is good on the 
face of it, and that it is obviously necessary that he 
ehould determine for himself, to the best of his 
judgment, in the first instance, on the truth of the 
allegations of tho petition, and among them, where 
the fact is disputed, whether a debtor carries on 
businees in London or not, and that from a wrong 
decision on any such question there is a remedy 
provided by way of appeal—1 am clearly of opinion 
that there was no absence of jurisdiction in this 
case, and tho Judge was bound, if satisfied with 
d the proof before him, to pronounce the debtor a 
bankrupt.*' 

It is conceded by the respondent's learned counsel 
that tho question whether the petitioner was resid¬ 
ing within the jurisdiction so as to clothe the Court 
with jurisdiction is one which the Court was enti¬ 
tled to dccido for itself before making the order. If 
the question which is alleged to create the want of 
jurisdiction is ono which the Court itself is bound 
to decide, surely, tho matter is not ono relating to 
jurisdiction. It is u fact like any other fact which 
the Court has to decide and if there is an error in 
the decision, it can only bo remedied by an appeal 
or any other procedure known to law. It was also 
attempted to be argued that tho order of the learned 
Judge can be supported on the ground that the 
order of adjudication is liable to be impeached on 
the ground that it was procured by the fraud of the 
debtor. We are not satisfied that this aspect of the 
ease is sufficiently indicated in the written state- 
merit of tho respondent or has been dealt with by 


the learned Subordinate Judge. We, however, con¬ 
sider it unnecessary to shut out the respondent from 6 
raising this contention. But we are constrained to 
observe that there is no substance in this point. We 
have already referred to the concession made by the 
learned advocate for the respondent that it was 
competent to the Court to decide whether the debtor 
was residing within the jurisdiction. If that is so, 
tho mere fact that a false allegation was made in 
the petition and affidavit is no ground for holding 
that the order was procured bv fraud or treating it 
as a nullity. In 38 ,Mad. 203,2 a Bench of this! 
Court consisting of Benson and Sundara Ay jar JJ. 
examined the law bearing upon the point and laid 
down the following proposition : 

In order that fraud may be a ground for vacat¬ 
ing a judgment, it must be a fraud that is extrinsic 
or collateral to everything that has teen adjudicated 
upon but not one that has been or must be deemed j 
to have been dealt with by the Court.’* 

We are clearly of opinion that the truth of the 
allegation about the residence of the debtor was a 
matter which must be deemed to have been dealt 
with by the order. Wo are therefore of opinion that 
ihe learned Judge was in error in coming to tbe 
conclusion that the order of adjudication is void, 
and would accordingly set aside his judgment on 
this point. The result is that there will be a decree 
in favour of the appellant for tho sum originally 
deposited by the plaintiff into Court less the costs 
decreed to the original plaintiff. The appellant is 
entitled to his costs of the appeal against the respon¬ 
dent. The memorandum of cross-objection- is not 
pressed and it is dismissed but without costs. 

C.R.K./R.K. Order set aside. 

2. (’16) 3 A.I.R. 1916 Mad. 364 : 1!) I. C. 579 : 38 J 
Mad. 203: 25 M.L.J. 288, Chinnayya v. Ramanna. 
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Wadsworth J. 

Yerranki Papayya Sastri and another 

— Petitioners 

v. 

Kola Appa Rao and another 

— Respondents . 

Civil Revn. Petn. No. 896 of 1940, Decided on 
12th February 1942, to revise order of Sub-Collector, 
Narasapatam, D/- 21st November 1939. ; t 

(a) Madras Estates Land Act (I of 1908), S. 3 
(5)—Land granted by zamindar in 1811 —Grant 
“sarva mam*’ not subject to jodi and in enjoy¬ 
ment of grantee at time of inam settlement _ 

Melwaram held must have been granted; to 
inamdar — Inamdar held land-holder within 
S. 3 (5). 

The land was granted by the zamindar in the 
Year 1811. The grant was a "sarva inam M not 
subject to jodi and was in tho enjoyment of tho 
grxnteo at tho time of tho inam settlement. 

Held that tho word “inam” implied as a rule a 
grant free of rent or on a favourable rate of rent. If 
the grant were a grant of the kudiwaram alone, it 
would not be described or treated as an inam, but 
as a permanent lease or an ordinary ryotwari assign¬ 
ment. The melwaram must have been gianted to 
the inamdar, for the grant was expressly tree of 
jodi. It was not subject to any demand of the 
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zemindar and therefore when the zamindar made 
the grant, he divested himself of the right to collect 
the rent; that is to say, of the melwaram. The 
grant being clearly a post-settlement grant, the 
grantee must be deemed to be a landholder under 
the Madras Estates Land Act, having regard to the 
definition in S. 3 (5). (P 678c,/] 

(b) Madras Estates Land Act (1 of 1908), 
Ss.52(3)and 112—Effect—Ryot acceptingpatta 
can file suit under S. 112 contesting legality of 
sale for rent as stipulated — Suit by inamdar 
holding melvaram right against tenant for rent 
—Tenant can repudiate patta which he has 
accepted — Same principles apply to deposit 
under S. 15, Madras Agriculturists Relief Act 
and tenant can object that rate of rent stipulated 
in patta is not correct rate—Court must deter¬ 
mine correct rate. 

The effect of S. 52 (3) is to enable the landholder 
to roly on a previously accepted patta for the pur¬ 
pose of instituting summary proceedings, oven when 
there 1ms been no actual exchange of patta and 
muebilika for the current ye\r. It is certainly open 
to a ryot who has accepted a patta to file a suit 
under S. 112 of the Act contesting the legality of 
the sale for rent ns stipulated in the patta on the 
ground that it represents an enhancement: (’32) 19 
A.I.R. 1932 Mad. 729, Rcl. on. [P 67 Sh) 

In a suit for rent agAinst his tenant by the 
inamdar holding a melvaram right the tenant can 
repudiate the patta which be has accepted and can 
plead that the rate of rent stipulated in tho patta is 
not the correct rato. In such case the Court is 
obliged to give a decree for rent not on the basis of 
the disputed patta but on tho basis of tho proper 
rent determined according to tho principles laid 
down in tho Act : ( 39) 26 A. I. It. 1939 Mad. 971, 
Pel. on. [P 678(7) 

It is equally open to a tenant in proceedings under 
S. 15, Madras Agriculturists Relief Act, to plead that 
the rate of rent stipulated in tho patta is not the 
correct rate and the Court dealing with a deposit 
under S. 15 must necessarily find out wlmt is the 
correct rato of rent and in deciding that it must be 
governed by tho principles laid down in tho Madras 
Estates Land Act. [V 679n,6) 

P. Jaqannadha Das and C. V. Dikshitalu — 

for Petitioners. 

P. Satjtanarajiana Iiaju —for Uesjondents. 

ORDER—This matter arises out of an applica¬ 
tion under S. 15 (1), Madras Agriculturists Relief 
Act, 4 of 1938 praying for the cancellation of arrears 
of rent on the de|>osit of tho rent forfaslis 134G and 
1347 at the rate of Rs. 300 per annum. The deposit 
was accepted and in revision it is contended firstly 
that the lower Court was wrong in assuming that 
the applicant was a tenant paving rent to a land¬ 
holder under the Madras Estates Land Act so as to 
come within tho terms of S. 15 of Act 4 of 1938, and 
secondly that the lower Court was wrong in finding 
that the proper rate of rent was Rs. .300 per annum. 
The argument on the liret point rests on the tenure 
of the land. The documents filed show that the 
land was granted by the zamindar to the present 
petitioners in tho year 1811, that the grunt was a 
'Varva mum ' not subject to jodi and was in the 
enjoyment of tho grantee at the tune of the mam 
settlement. If is contended that on these facts the 
lower Court was not entitled to assume that the 
giant was a grant of melwaram so us to make the 
grantee n landholder within the definition in the 


Madras Estates Land Act. The contention is that a 
grant in inam might he a grant of the kudiwaram 
alone, in which case the tenant under the inamdar 
would not be a ryot paying rent to a landholder but 
a mere sub-tenant paying rent to a ryot without 
occupancy right. No doubt the word “mam” is used 
with considerable differences in its precise connota-i 
tion; but it certainly implies as a rule a grant free, 
of rent or on a favourable rate of rent. My attend 
tion has not been drawn to any case in which a mere 
grant of the kudiwaram right lias been described as 
an inam. There are of course very many cases in 
which there has been a question whether an inam 
grant was a grant of the melwaram alone or a grant 
of both warams. But it seems to me that if the 
grant were a grant of tho kudiwaram alone, it would 
not be described or treated as an inam, but as a 
permanent lease or an ordinary ryotwari assign¬ 
ment. On the proved facts of the present case it 
scorns to mo quite clear that the melwaram must 
have been granted to the inamdar, for thegrant was 
expressly free of jodi. It was not subject to any 
demand of the zemindar. From this fact it seems 
to me to follow necessarily that when the zemindar 
made this grant, he divested himself of the right to 
collect the rent; that is to say, he divested himself 
of the melwaram. The grant being clearly a post-! 
settlement grant, tho grantee must be deemed to be 
a landholder under the Madras Estates Land Act 
having regard to the definition in S. 3 (5) of that Act 
us including a person owning a part of an estate or 
a person entitled to collect tho rents of a portion of 
an estate by virtue of a transfer from the owner of 
his predecessor-in-titlo. 

The argument with reference to the rato of rent 
is briefly this. For some years past the tenant bad 
been holding the land under a series of kadapas of 
which those relating to tho years 1923 to 1931 have 
been put in evidence, stipulating for a rent of Rs. 
620. Section 52 (3), Madras Estates Land Act, pro¬ 
vides that pattas and muchilikas accepted or ex¬ 
changed shall remain in force till the commencement 
of the revenue year for which fresh pnttas and 
muchilikas arc accepted, exchanged or decreed. The 
argument is that when onco a patta for a particular 
rate 1ms been accepted, it is not competent for the 
tenant to plead in bar of any proceedings for the 
recovery of the rent that the rate of rent stipulated 
in the patta is not tho correct rate. No authority 
has been propounded in support of this view which 
seems to mo to run contrary to the principles 
of the Madras Estates Land Act and contrary to 
many reported decisions. »Section 24 of the Act lays 
down tho basic principle that the rent of a ryot 
shall not bo enhanced except as provided by tbeAot. 
Sections 27 and 28 lay down presumptions that tho 
prevailing rato of rent is the correct rate of rent 
until tho contrary is shown. These sections would 
bo meaningless if it wore possible lor a landholder 
by getting a muebilika for an enhancement from 
the ryot to bind tho ryot to that enhanced rate until 
the landholder 1ms been forced to agree to a fresh 
patta. Tho argument that S. 52 (3) will have no 
effect if tho tenant is entitled in a suit for rent to 
repudiate the patta which ho has accepted, scorns 
to me to have little force. Tho effect of S. 52 (3) is 
to enable tho landholder to rely on a previously! 
accepted patta for the purpose of instituting sum¬ 
mary proceedings, oven when there has been no 
actual exchange of patta and muebilika for the, 
current year. It is certainly open to a ryot who has 
accepted a patta to tile a suit under S. 112 of the 
Act contesting tho legality of the sale for rent as 
stipulated in the patta on the ground that it repre , 
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a Bents an enhancement: Vide 56 Mad. 300. 1 And I 
hate held in a case somewhat similar to the present 
that when an inamdar bolding the melwaram right 
in a portion of a permanently settled estate, sues his 
tenant under S. 77, Estates Land Act, for rent on 
the basis of a kadappu which represents an unlaw¬ 
ful enhancement, tho Court is obliged to give a 
decree for rent not on the basis of the unlawful 
contract, but on the basis of the proper rent deter¬ 
mined according to the principles laid down in the 
Act: vide 1039 M.W.N. 903. 2 A contract for an un¬ 
lawful enhancement cannot be enforced by means 
of a suit for rent under the Madras Estates Land 
Act. Equally it seems to me, must it be impossible 
for a landholder in proceedings under S. 15 of Act 
4 of 193b to insist on the ryot depositing rent at a 
rate which represents an unlawful enhancement. 
The Court dealing with a deposit under S. 15 must 
b necessarily find out what is the correct rate of rent 
and in deciding what is the correct rate of rent, it 
must be governed by the principles laid down in the 
Madras Estates Land Act. 

On the facts it seems to me that the materials 
were sufficient to support the decision of the learned 
Sub-Collector. There is no evidence that the rate of 
rent of R3. 620 prevailed before 1923. On tho other 
hand the tenant has produced a kadapa of 1861 
showing a rate of Rs. 200 another of 1883 showing 
a rate of 1U. 250 and another of 1894 showing a rate 
of Rupees 290. hie has produced receipts for 1898 
showing a rate of Rs. 290 and for 1900 and 1907 a 
rate of Rs. 300. Exhibit D is a letter of 1922 by the 
tenant protesting against the rate of Rs. 450, which 
was then successfully demanded. These materials 
seem to make it clear that when the Madras Estates 
c Land Act came into force in 1908 the prevailing 
rate of rent was Rs. 300 and that sinco that date a 
steady process of illegal enhancement has been going 
on. In this view I agree with the decision of the 
lower Court and dismiss the civil revision petition 
with costs. 

C.R.K./G.N. Petition dismissed. 

1. (*32) 19 A. I. R. 1032 Mad. 729 : 139 I. C. 833 : 

56 Mad. 300 : 63 M.L.J. 575, Raghunatha Deeika- 

chariar v. Rangaswami Pillai. 

2. (*39)26A.I.R.1939Mad.971: 1881.C.881:1939M. 

W.N.903, Ramayya v. Satyanarayana Jagapatiraju. 
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King J. 

d Ismail Rowther 

v. 

Gomakkani Rowther and another . 

Appeal No. 122 of 1940. Decided on 31st March 
1942, against appellate order of Dist. Court, Trichi- 
nopoly, D/- 3rd November 1939. 

(a) Execution — Application returned and 
retained by decree-holder is deemed not tiled 
at all tor purposes of limitation. 

Where an application for execution Las been pre¬ 
sented and returned and retained e ver afterwurda in 
the custody of the npplicant, it must bo considered 
for the purpose of limitation as if it bad never been 
made. [I* G79/i] 

Limitation Act — 

(’42) Chitaley, Art. 182 N. 10 Tt. 12. 

C. p. c._ 

(’40) Chitaley, O. 21 R. 17 N. 4 Tts. 3-5. 

(*41) Mulla, Page 77G Note “Sub-rule (2) : Limi¬ 
tation." 


(b) Execution—Instalment decree with exigi- t 
bility clause — On default execution for whole 
decree — Application not coming to notice oi 
judgment-debtor — Decree-holder can subse¬ 
quently apply for instalments becoming due — 
Previous election does not affect as judgment- 
debtor has not been prejudiced. 

No doubt where a decree-holder has definitely 
elected to proceed in one of two ways permitted 
him by a decree he cannot be allowed later to go 
back upon his election and choose the second way 
instead of the way he originally chose. But the 
doctrine of election is not a mere legal prohibition 
to any party against ever changing bis inind ; it is 
an equitable doctrine which is applied in law in 
order to prevent prejudice being done to the opposite 
party. Where therefore un execution application 
making a particular choice (asking for recovery of 
all instalments relying on a default clause) never / 
came to the notice of tho judgmeut-debtor at all, 
it cannot in any sense be said to prejudice the 
judgment-debtor. There can, therefore, be no legal 
obstuclo whatever to the decree bolder deciding sub¬ 
sequently that ho will execute the decree for the 
instalments which have fallen duo. [P 6806 ,c,g] 

Limitation Act — 

(*42) Chitaley, Art. 162 N. 13C. 

(’38) Rustomji, Page 1814 Note “Instalment 
Decree — Waiver of default." 

V. Ramaswamy Iyer — for Appellant. 

T. A. Anantha Iyer — for Respondents. 

JUDGMENT. — The question at issue in this 
appeal is whether an application made by the appel¬ 
lant on 19th August 1938 wa6 made within time. 
The application was to execute a decree passed in 
April 1934 which provided for the payment of Rs. 
400 in three annual instalments, the first of which 
was duo on 10th April 1935. There was a clause in 
the decree that if default was committed in the 
payment of any of these instalments tho decree- 
holder should bo at liberty to apply immediately 
for the recovery of the whole of tho amount due. 
Accordingly, on 23rd September 1935, the decree- 
holder appellant, as no money had beeu paid to him 
in regard to the first instalment, presented an exe¬ 
cution application to the Court in which he put 
forward a claim for the whole of the amount of the 
decree. Thi9 execution application was returned to 
him for the amendment of certain defects and was 
never represented. The next application is the one 
now under discussion, presented on 19th August 
1938. It was contended originally by the decree- 
holder that this application was in time, although h 
it was made rnoro than four years after the date of 
the decree, because of the filing of tho previous 
application. This argument was pressed both in tho 
Court of the first imtance and before tho learned 1 
District Judge but has been no longer pressed before 
me. It is now ngreed by the appellant that when 
an application like the one of 1935 Las been pre¬ 
sented and returned and retained ever afterwards 
in the custody of the applicant, it must be consi-l 
dered for the purpose of limitation as if it bad 
never been made. Therefore there can be no question 1 
here of relying upon the earlier application of 1935 
in order to save the later application from the pro¬ 
visions of the Limitation Act. 

The second point, however, mado by the learned 
advocate for tho decree holder is thus : That al¬ 
though hia application is no doubt out of time in 
regard to the first instalment due in April 1935, 
it is within time with regard to tbo second and 
third instalments, and therefore execution must be 
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allowed to proceed with regard to these two instal¬ 
ments. This point did uot commend itself to the 
learned District Judge on first appeal. He held that 
by his action in September 193-3 in presenting the 
earlier application, the decree-holder had definitely 
elected not to proceed to execute the decree for the 
inst ilments due but enforce the penalty which it 
provided and execute it for the full amount of the 
decree. He therefore had brought it about by that 
action that the decree became executable in full on 
10th April 1935. Consequently, when he applied to 
execute it for the first time in accordance with law 
in August 1938, the whole decree must be consi¬ 
dered to have become barred. It seems to me that 
this decision by the learned District Judge cannot 
be supported. The learned Judge quotes cases which 
lay it down that where a decree-holder has defi¬ 
nitely elected to proceed in ono of two ways per- 
l mitted him by a decree he cannot bo allowed later 
to go back upon his election and choose the second 
iway instead of the way he originally chose. But 
the learned District Judge has not. it seems to me, 
really considered what is involved in this doctrine 
of election. The doctrine of election is not a mere 
legal prohibition to any party against ever changing 
his mind ; it is an equitable doctrine which is 
applied in law in order to prevent prejudice being 
done to the opposite party. If I have two courses 
open to me, both of which affect some other party, 
and I make it known to him by some deliberate act 
of my choice that 1 am intending to adopt one of 
these courses and not the other, then I cannot be 
allowed subsequently to change my mind to his 
prejudice. He will naturally adjust his future actions 
to my previous conduct which has become known 
c to him. There cm bo no doubt therefore that if in 
Ibis case the execution application of September 
1935 had been in any way communicated to the 
judgment-debtor there would be a case for the 
application of the doctrine of election. He would 
have been informed in 1935 in the most formal and 
solemn way possible that the decree holder has 
made his choice, and equitably, the decree-holder 
in those circumstances would never afterwards have 
been permitted to change it. But the facts are, as 
already indicated, that this execution application 
of September 1935 never came to the notice of tho 
judgment-debtor at all. It amounts in effect merely 
to n kind of memorandum by tin* decree holder of 
a course which ho had decided momentarily to 
pursue but which ho subsequently abandoned. It 
ennnot in any sen e be said to prejudice the judg¬ 
ment-debtor. There can. therefore, it seems to me. 
r be no legal obstacle whatever to the decree holder 
deciding in 1938 that lie will execute the decrcco 
for the instalments which may ho due, as lie now 
contends. There is nothing in the cases, which were 
-relied upon by the learned District Judge, to show 
that the doctrine of election was applied to circum¬ 
stances in which the election of one party was 
never made known to the other, and it seems to 
rue that it is obviously impossible for any authority 
to rxist which would press the doctrine so far as 
this. 

In the result this appeal must bo allowed in part 
and it he declared that the execution application 
filed by the appellant is within time so far u> Ins 
claim for the instalments due in 193G and in 1937 
are concerned, and is out of time so far as the fir>t 
instalment is concerned. The decree of the learned 
District Judge will therefore lu* set aside and tho 
execution application restored and directed to he 
disposed of by the District Munsif in accordance 
with law and this judgment. In regard to costs, the 


order will be that each side will give and take pro- e 
portionate costs in the lower appellate Court and in 
this Court and that the costs of the application in 
the first Court will abide the result. Leave refused. 

C.R.K./R.K. Appeal partly allowed . 
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Leach C. J. and Byers J. 


Sri Sri Sri Narayana Sooru Devu Garu 
Rajah of Tarla and another — 

Appellants 



Guduru Rama Rao Pajilulu Garu — 

Respondent. , 

Appeal No. 78 of 1940, Decided on 10th March 
1942, against decree of Sub-Judge, Chicacole, in 
0. S. No. 40 of 1938. 


‘Limitation Act (1908), S. 19 —Father and son 
executing pronote — Statement of family liabi¬ 
lities including pronote prepared by son on 
behalf of himself and his father — Statement 
initialled by father on behalf of himself and as 
agent of son, as acknowledgment of its correct¬ 
ness—Pronote subsequently indorsed by payee 
to plaintiff—Suit on pronote by plaintiff against 
son after father's death—Statement held amount¬ 
ed to acknowledgment of liability within S. 19 
— Initialling of statement by father held full 
compliance with S. 19—Statement held exten¬ 
ded limitation against son as well — Plaintiff 
held entitled to recover amount due under pro- ,j 
note : 51 M. I j. J. 414=(’26) 13 A. I. R. 1926 Mad. 
827=96 I. C. 700, OVERRULED . 

The father who was the holder of an impartible 
estate and his son constituted a joint Hindu family. 
Tho father and son executed a pronote for Its. 6000 
which the payee had advanced to them in order 
that they might discharge a mortgage of the family 
estate which had been created for family purposes. 
The pronote was indorsed to tho plaintiff by the 
Duycc on 2nd December 1937. Tbo father continued 
to be the manager of tbo family until his death in 
May 1938 notwithstanding the execution of a power 
of attorney by him in 1930 in favour of his son to 
enable the son to help bis father in the manage¬ 
ment of tho estate. In January 1937, the son and 
bis father were endeavouring to arrange for a loan 
of Its. 300.000 to pay oil the debts due by the estate; ^ 
and in this connexion a statement of tho liabilities 
was drawn up. In this statement was included tho 
amount duo on the promissory note and tho state¬ 
ment was initialled by the father as an acknowledg¬ 
ment of it* correctness. The son prepared the state¬ 
ment of liabilities on behalf of himself and his 
father and left it to bis father to verify it which 
he did. In the suit on the pronote by the plaintiff 
on 14th December 1938 against the son after bis 
father's death : 

Held that (1) the statement of liabilities amount¬ 
ed to an acknowledgment of liability within S 19. 

(P 681 / t <j) 


(2) the writing of the initials by the father on 
he statement of liabilities constituted a C 

iliar.ee with the requirements of S- 1* - J 
Sim. ? 19 and (’35) 22 A.I.R. 193% Mad- o-> ». Lei. 
■n; ('301 17 A. I. K. 1930 Mad. 86*. Dist »w«7-. * 

I. L. J. 414=C2G) 13 \ I. K. 1926 Mad. 8>j^9f> 
.C. 7*0, OVERRULED: D G - ,Ij 
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^ (3) amce it was in evidence that the father had 

signed the statement on behalf of himself and as 
agent of his son, the acknowledgment extended 
limitation against the eon as well; [P 682c] 

(4) plaintiff held entitled to recover amount due 
under pronote. • [V 682c] 

Limitation Act — 

(’42) Chitalej, S. 19 N. 18; N. 31 Pt. 5. 

(*38) Ruetomji, Page 332 Note “Signature.’’ 

A\ V. Krishnasuami Ayyar and D. V. Rama- 
narasu — for Appellants. 

P. Somasundaram for Advocate-General , C, 
Sambasiva Rao and C. Siva Rao — 

for Respondent. 

LEACH C. J. — The appellant is the Rajah of 
J aria and he seeks to escape from liability in res¬ 
pect of a promissory note executed by himself and 
! his father who is now dead. The appellant's case is 
entirely devoid of merits, but, notwithstanding this, 
he would be entitled to succeed on technical grounds 
if the legal arguments advanced on his behalf were 
sound. The Subordinate Judge of Chicacole, from 
whose decree this appeal has been preferred, found 
against the appellant on the facts and on the Jaw 
and wo concur in his findings. The attitude of the 
appellant towards his creditor is certainly one 
which does not commend itself to the Court. 

On 16th Juno 1931 the appellant and hia father 
executed a promissory note in favour of the zarain- 
dar of patta Tekkali for the sum of Rg. 6,000, 
which the payee bid advanced to them in order 
that they might discharge in part a mortgage of the 
family estate. It is admitted that the mortgage had 
been created for family purposes. The estate is an 
impartible one within the meaning of the Madras 
Impartible Estates Act of 1904. On 2nd December 
1937 the payee endorsed the instrument to the res¬ 
pondent. The appellant's father died in the month 
of May 1938 and on 14th December of that year the 
respondent instituted tho present suit to recover a 
sum of Rs. 9896 which he claimed was then due on 
tho promissory note. The appellant wa3 sued per¬ 
sonally and as representing bis father’s e3tato. Ho 
had been appointed to act us the receiver in a mort- 
;r£L tf° Q uit instituted by another creditor. Various 
defences wore raised, but on appeal tho appellant’s 
caso has been confined to these contentions : (1) the 
suit is time barred: (2) the acknowledgment of liabi- 
ity made by tho appellant’s father on which tho 
respondent relies to save limitation, even if it 

a 9 aoknow lcdgment withiu the meaning 
o a. U, Limitation Aot, does not bind the nppel- 
an , and (3) tho respondent cannot maintain the 
-in against tho appellant because he is not tho 
assignee of the debt, but merely tho endorsee of tho 
promissory note. 

On 15th May 1934 a sum of Rg. 500 was paid 
towards prmc ipjl i and interest then due on tho in- 
; trurnont. Tho fact of payment was indorsed on tho 
promissory note and the indorsement signed by tho 

\ p ?? *, n , ,r d h]B father * 0,1 15th Ma y 1035 a sum 
oi Us. 1000 was paid in reduction of tho debt and 

a similar acknowledgment indorsed on the promis¬ 
sory note. In this instnneo tho father alone signed. 

I ho promissory note was indorsed to tho plaintiff 
hy the payeo on 2nd December 1937. The indorse¬ 
ment is in these words: 

" The principal and interest due under this pro- 
note is Re. 9100 (in words rupees nino thousand one 
hundred). As wo have received tho said sum from 
Dudur llama Rao Guru, resident of Vizinnagaram 
endorsement of transfer has been made in favour of 
the said ltama Rao and tho pronote delivered. You 
1012 M/86 &. 87 


alono should recover the principal and interest due 
under the said pronoto without our being liable 6 
therefor. " 

Mr. K. Y. Krishnaswami Ayyar on behalf of tho 
appellant contends that this cannot be read as an 
assignment of the debt, but merely as an indorsement 
of the promissory note. Mr. Somasundaram on behalf 
of the respondent does not dispute the correctness 
of this contention, ana the case will proceed on the 
basis that the respondent is merely the holder of 
the instrument and not the assignee of the debt. 

In the month of January 1937 the appellant and 
his father were endeavouring to arrange for a loan 
of Rs. 300,000 to pay off the debts due by the estate; 
and iD this connexion a statement of the liabilities 
was drawn up. In this statement was included the 
amount due on tho promissory note in 6uit and the 
statement was initialled by the father. The Subor¬ 
dinate Judge has fouud as a fact, and we agree with / 
him. that the father remained the manager of the 
family upto the time of his death, notwithstanding 
that in the year 1930 he gave to his son a jwwer of 
attorney. This power was executed in order that the 
son might help his father in the management of 
tho estate. The statement of liabilities drawn up in 
January 1937 was prepared under the appellant's 
directions and that he checked it is shown by the 
fact that be made a correction in green ink. 

Tho first contention raised in connexion with the 
plea of limitation is that this statement does not 
amount to an acknowledgment of liability. This 
contention is entirely devoid of substance. The 
document is headed “Tarla Estate. Statement of 
Liabilities.” The particulars of the debts are sot 
out in six columns. In the first column is given the 
date, in the second column the nmno of tho credi- g 
tor, in the third the nature of the debt, whether on a 
mortgage or on a promissory note, in the fourth the 
amount borrowed, in the fifth tho payments made 
in reduction of the debt and in the sixth column 
the rate of interest. This obviously is a statement 
of liabilities and as already indicated, it is initialled 
by the appellant's father os an acknowledgment of 
its correctness. It is then said that the statement 
does not fulfil tho requirements of S. 19, Limitation 
Act, because the appellant's father meroly initialled 
it, whereas he should have signed his name in full. 
Tbi9 argument is based on two decisions of this 
Court. The first caso is 51 M. L. J. 414.1 That caso 
was decided by Odgers J. who held that initials wero 
not equivalent to a signature and therefore initials 
were not sufficient for a valid acknowledgment under 
S. 19. If this judgment is to be followed, it means 
that tho appeal must be allowed; but we aro notpre- h 
pared to follow it. We consider that it doe9 not express 
a correct statement of the law. W'e shall return to 
this question in a moment. Tho second case is 54 Mad. 

252 2 which was decided by Sundaram Chetti J., 
also sitting alone. The question there was whether 
a Magistrate who initialled a judgment could be 
deemed to have signed it. The lenrnod Judge hold 
that tho Code of Criminal Piocedure required the 
signature in full. That case merely concerned tho 
provisions of the Code of Criminal Procedure and it 
has no application here, whore we are merely con¬ 
cerned with what is meant by the word “signed" 
in S. 19, Limitation Act. 

1. ('26) 13 A.I.R. 1926 Mad. 827 : 96 I.C. 700 : .51 
M. L. J. 414, Lakshmanaoharyulu v. Vonkata- 
ramanujacbaryulu. 

2. ('30) 17 A. I. R. 1930 Mad. 867 : 129 I. C. 633 : 

32 Cr. L. J. 430 : 51 Mad. 252 : 59 M. L. J. 671, 

In ro Drahmiah. 
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In 59 Mad. 72 3 Yenkntasubba Rao J. held that 
° the initialling of an acknowledgment was equivalent 
to having signed. lie pointed out that on principle 
there was no reason for holding that the word 
“signed’* should be construed as meaning “signed 
in full.** It was immaterial whether the statement 
was initialled or signed so long as there was a 
writing underneath which verified the acknowledg¬ 
ment. The learned Judge considered the judgments 
of Odgers J. and Sundaram Chetti J., in the two 
cases I have mentioned, and he regarded, as I do, 
the decision is 51 M.L.J. 414, 1 as being erroneous. 
Here wc have a statement of liabilities and at the 
foot of it, the appellant’s father has written his ini¬ 
tials in acknowledgment of the correctness of the 
statement. 1 have no hesitation in holding that this 
constitutes full compliance with the requirements of 
S. 19. It may be mentioned that in 9 Sim. 219=59 
b E. R. 342, 4 it was held that initials were sufficient. 
In that ca6e the person who gave the acknowledg¬ 
ment was not able to write himself owing to an 
attack of gout and the dooument was initialled by 
his daughter on his behalf, his name appearing 
above the initials. 

The main question is whether the initialling of 
the statement of liabilities by the father operates 
to extend the liability against the son. Sub-8. (2) of 
S. 21 says that nothing in Ss. 19 and 20 renders 
one of several joint contractors chargeable by reason 
only of a written acknowledgment signed or of a 
payment made by, or by the agent of, any other or 
others of them. Clause (b) of sub s. (3) states, how¬ 
ever, that for the purposes of Ss. 19 and 20, where a 
liability has been incurred by, or on behalf of, a 
Hindu undivided family as such, an acknowledg- 
* c rnent or payment made by, or by the duly autho¬ 
rized agent of, manager of the family for the time 
being shall be deemed to have been mado on behalf 
of the whole family. For the appellant it is said 
that this clause does not help tho respondent. It is 
acknowledged that it would help him if he were 
suing on tho debt, but he is not and therefore it is 
said that sub-8. (2) governs tho situation. On behalf 
of the respondent, it is said that as tho father was 
tho manager of the family and as it was a family 
debt his acknowledgment of liability operates to ex¬ 
tend the appellant’s liability on the instrument. The 
correctness of the respondent’s assertion may be open 
to doubt, but it is not necessary to decide this ques¬ 
tion because on tho evidenco there can bo no doubt 
that the father signed tho statement on behalf of 
himself and as tho agent of his son. Tho son pre¬ 
pared the document on behalf of himself and his 
^ father and left it to his father to verify tho state¬ 
ment which he did. For these reasons the appeal 
will be dismissed with costs. 

C.R.K./G.N. Appeal dismissed. 

3. ('35) 22 A. I. R. 1935 Mad. 555 : 15G I. C. 449 : 

59 Mad. 72 : 68 M. L. J. C23, Tevudu v. Vcnkata- 

ratnam. 

4. (1826-49) 9 Sim. 219 : 59 E. R. 342, Lord St. 

John v. Boughton. 
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FULL BENCH 

leach C. J., Lakshmana Rao and 
Erishnaswami Ayyangar JJ. 

Nori Ramasastrulu '— Appellant 

v. 

Teluguntla Balakrishna Rao and an¬ 
other — Respondents. 

Letters Patent Appeal No. 47 of 1940, Decided 
on 28th July 1942, against deoreo and judgment of 
Venkataramana Rao J. in S. A. No. 165 of 1938, 
D/- 25th October 1940. 


“ Provincial Insolvency Act (1920), Ss. 2 (d) 
and 28—Joint Hindu family—Power of manager 
whether he is father or not to dispose of joint 
property is not property within Ss. 2 (d) and 28 
— Hence it cannot vest In Official Receiver 
under S. 28 (2) : 52 Mad. 24G = (*29) 16 A. I. R. 
1929 Mad. 166 = 114 I. C. 345, OVERRULED ; 

S. A. No. 165 of 1938, REVERSED. 

In a joint Hindu family tho powers of a father- 
manager are greater than the powers of a manager 
who is not tho father of tho other coparceners, 
because the father has power not only to sell family 
property in order to discharge a family liability, 
but also the right to sell his 60 ns* interest in the 
family estate to discharge his own personal debts, 
provided that they have not been incurred for any 
immoral or illegal purposes. Since the father s 
power to dispose of his son’s property is not pro¬ 
perty within the meaning of Ss. 2 (d) and 28, the 
right of a manager who is not the father of the 
other coparceners to sell family assets to discharge 
debt9 which are payable out of the joint estato can¬ 
not be property within the meaning of Ss. 2 (d) and 
28 and therefore cannot vest in tho Official Receiver 
on tho insolvency of tho manager : (’25) 12 A. I. R. 
1925 P. C. 18 and (’36) 23 A. I. R. 1936 P. C. 277, 
Rel. on ; (*26) 13 A. I. R. 1926 Mad. 994 (F. B.) 
(Both majority aud minority view), ^ 

Mad. 24G=(*29) 16 A. I. R. 1929 Mad. 160—114 
I. C. 345, OVERRULED ; (*37) 24 A. I. R. 1937 
Pat. 185 (F. R.). Dissent.; (M0) 27 A.Lit. 19401 Mad. 
525, Expl.\ S. A. No. 165 of 1938, REVERSED. 

[P G830; P 684a,6,e,/; P 685a] 

Hindu law — 

(•40) Mulla, Pages 306 to 312 S. 365. 

(*3S) Mayne, Pages 453 to 457 Paras. 350 and 

350-A. 

A. Venkataehalam — for Appellant. h 

V. Govindarajachari — for Respondents. 

LEACH C. J-This Letters Patent appeal 

raises tho important question whether the right of 
a manager of a joint Hindu family to sell family 
assets to discharge debts which are payable out cf 
tho joint estato devolves on tho Official Receiver 
when the manager has been adjudicated nn insol¬ 
vent under tho Provincial Insolvency Act. Two 
brothers, Ayodhjnramayyn and Roghava Rao, were 
joint in estate, llaghavn Rao died in 1923, leaving 
a son who is defendant 2. After Ragbavn Rao s 
death Ayodbyaramnyya and his nephew continued 
to bo undivided. On 24th November 1927 Ajodhya- 
ramnyya was adjudicated an insolvent nn o e 
Provincial Insolvency Act. On 12th M«irc>.* • 
order to discharge debts binding on ‘ho family the 
Official Receiver sold to one Saravayya certain 
family properties, which included tho properties »n 
s ! The proper iea were subject to mortgages and 


/ 
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Q the sale to Saravayya was, o( course, subject to the 
rights of the mortgagees. The plaintiff purchased 
the properties in suit from Saravayya. Ayodbya- 
ramayya and defendant 2 owed monies to defen¬ 
dant 1, who obtained a decree against them. On 
28 th January 1933 defendant 1 attached the pro¬ 
perties in suit, whereupon the plaintiff objected, 
but his objection was overruled. As the result the 
Court sold the properties by auction and they were 
purchased by defendant 1. The plaintiff then filed 
the present suit in the Court of the District Munsif 
of Bezwada for a declaration that the properties 
were not liable to attachment by defendant 1. Tho 
District Munsif held that the manager's right to 
sell properties to meet family debts devolved upon 
tho Official Receiver and consequently a valid titlo 
had passed to Saravayya. Accordingly the District 
Munsif granted the declaration asked for and on 
b appeal the decision was upheld by the Subordinate 
Judge of Bezwada. Defendant 1 then appealed to 
this Court. Tho appeal was heard by Venkata- 
ramana ltao J. who, feeling himself bound by deci¬ 
sions of this Court to which reference wiJl be made 
later, dismissed the appeal, but in the course of his 
judgment ho indicated that the question whether 
the manager’s right to sell joint family property 
devolved upon the Official Receiver under the Pro¬ 
vincial Insolvency Act required further considera¬ 
tion in view of the decisions of the Privy Council in 
0 Lab. I 1 and 17 Lab. 044.2 Before proceeding to 
examine tho effect of the judgments of the Judicial 
Committee in 6 Lah. D and 17 Lab. f344,-' it is 
necessary to refer to certain provisions of the Presi¬ 
dency Towns Insolvency Act and the Provincial 
Insolvency Act. Section 2 (e), Presidency Towns 
e Insolvency Act, states : 

“ ‘Property* includes any property over which or 
the profits of which any person has a disposing 
power which he may exercise for his own benefit." 

The definition of property in the Provincial In- 
eolvency Act is contained in S. 2 (d) and is word for 
word the same. Section 17, Presidency Towns In¬ 
solvency Act, states that the property of the insolvent 
shall vest in the Official Assignee. Eliminating a 
proviso which docs not apply here the section reads 
as follows : 

‘On the making of an order of adjudication, the 
property of the insolvent wherever situate shall ve 3 t 
in the Official Assignee and shall become divisible 
among his creditors, and thereafter, except as 
necied by this Act, no creditor to whom the in¬ 
solvent is indebted in respect of uny debt provable 
in insolvency shall, during tho pendency of the 
inso vency proceedings have any remedy against 
tho property of the insolvent in respect of the debt 
or shall commence any suit or other legal proceed- 

exco Pt with the leave of the Court and on such 
terms as the Court may impose.'* 


• M*® responding provision in the Provincial 
Insolvency Act ,e contained in S. 28 ( 2 ) which says : 

, t . 7 ; mak,n K of an order of adjudication, tho 

ST ho P r °P crt * insolvent shall vest in 
the Court or m a recover as hereinafter provided, 
and shall become divisible among tho creditors, and 
thereafter except as provided by this Act, no ere- 
ditor to whom tho insolvent is indebted in respect 
of any debt provable under this Act shall during 


1. ('25) 12 A.I.R. 1925 I>. C. 18 : 81 I. C. 883 : 52 

I. A. 22 : G Lah. 1 (P. C.J, Sat Nnrain v. liehari 
Lai. 


2 ; C36) 23 A.I.R. 193G P. C. 277 : 164 I. C. 6 ■ 63 
L A. 384 : 17 Lah. 644 (I*. C.), Sat Narain v. Sri 
Kit-hen Da?. 


the pendency of the insolvency proceedings have 
any remedy against the property of tho insolvent in ‘ 
respect of tho debt, or commence any suit or other 
legal proceeding, except with the leave of the Court 
and on such terms as the Court may impose.” 

There is slight difference in the wording at the 
commencement, hut this does not alter the mean- 
ing. Sub-section (1) of section 52, Presidency Towns 
Insolvency Act, states that the property of the insol¬ 
vent divisible among his creditors shill not comprise 
property held by tbe insolvent on trust for any 
other person, and tools of his trade, necessary wear¬ 
ing apparel, bedding, cooking vessels and furniture 
of himself, his wife nnd children to tbe value of 
Rs. 300. .Sub section (2) states that subject to tbe 
provision of sub-s. (1), the pioperty of the insolvent 
shail comprise the following particulars : 

”(a( All such property ns may belong to or be 
vested in tho insolvent at the commencement of the / 
insolvency or may be acquired by or devolve on him 
before his discharge ; (b) the capacity to exercise 
and to take proceedings for exercising all such 
powers in or over or in respect of property as might 
have been exercised by the insolvent for his own 
benefit at the commencement of his insolvency or 
before bis discharge ; and (c) all goods being at tbe 
commencement of the insolvency in tbe possession, 
order or disposition of tbe insolvent, in his trade or 
business by the consent and permission of the true 
owner under such circumstances that he is tho 
reputed owner thereof.” 

Two provisos follow, but it is unnecessary to set 
them out. There is no section in the Provincial 
Insolvency Act which corresponds to S. 52, Presi¬ 
dency Towns Insolvency Act. Under the Provincial 
Insolvency Act the vesting of tbe property of the 
insolvent in the Official Receiver is governed only ^ 
by S. 2 (d) and S. 26 and therefore there can be no 
vesting of the right of a manager of a joint Hindu 
family to sell family property for family necessity, 
unless that right can be regarded as property. The 
powers of a father-manager are greater than tin- 
powers of n manager who is not the father of the 
other coparceners, because the father has power not 
only to soli family property in order to discharge a 
family liability, but also the right to sell his sons’ 
interest in the family estate to discharge his own 
personal debts, provided that they have not been 
incurred for any immoral or illegal purposes. In 
the light of tho decisions of the Privy Council to 
which reference has been made and will be con¬ 
sidered in a moment a father’s power to sell his 
sons’ property must be taken to be a power falling 
within S. 52 (2) (b). Presidenov Towns Insolvency h 
Act, blit tbe power of a manager who is not tho 
father of the other coparceners to sell family assets 
to meet a family liability is not a power which ho 
can exerciso for his exclusive benefit, and S. 52 (2) 
lb) may not apply in such a case. That question 
does not, however, arise in this appeal and there- 
fore nothing further need bo said in this connexion. 

In 6 Lah. I, 1 tho Privy Council held that when 
a Hindu father is adjudicated an insolvent under 
the Presidency Towns Insolvency Aot, tho property 
which he and his sons possess jointly does not vest 
in the Official Assignee, although under S. 52 (2) of 
tbe Act, or in some other way tho proporty may be 
made available for the payment of his lawful debts. 
Their Lordships considered that tho question had 
to be decided on the wording of the Presidency 
Towns Insolvency Act alone and observed that cases 
which have arisen under S. 2G6, Civil P. C., 1882, 
or under S. GO, Civil P. C., 1908, depended on dif¬ 
ferent considerations. Therefore decisions in cases 
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under those sections were likely to mislead a Court 
which bad to construe the Presidency Towds Insol¬ 
vency Act. This meant the ruling out of considera¬ 
tion of certain earlier decisions of this Court. 
Having stated that they were satisfied that it was 
not the intention of the Act that on the insolvency 
of a father the joint property of his family should 
vest in the Official Assignee their Lordships pro¬ 
ceeded to sum up the position as follows : 

“It may be that under the provisions of S. 52 or 
in some other way that property may in a proper 
case be made available for payment of the father's 
just debts, but it is quite a different thing to say 
that by virtue of his insolvency alone it vests in the 
assignee and no such provision should be read into 
the Act." 

In other words, the manager's power to sell 
family property for family debts was definitely not 
property within the meaning of S. 2 or S. 17. This 
decision was re affirmed by the Privy Council in 
17 Lah. 644. 2 In the course of the judgment in 
that case their Lordships made it quite clear that 
the vesting section was S. 52 and this section alone. 
Therefore it is now settled that apart from S. 52 
( there is no provision in the Presidency Towns In¬ 
solvency Act which enables tho Official Assignee to 
sell joint family property to meet joint family debts 
when the manager has been adjudicated. 

In 6 Lah. I 1 and 17 Lah. 644, 2 the Privy Council 
were only concerned with tho Presidency Towns 
Insolvency Act, and no reference was mado to the 
Provincial Insolvency Act. Tho effeot of the judg¬ 
ment in 6 Lah. l l on a case arising under the Pro¬ 
vincial Insolvency Act where the father had been 
adjudicated was considered in 49 Mad. 849 s whioh 
was decided by a Full Bench of this Court consist- 
c ing of Krishnan, Ramcsam and Venkatasubba Rao 
JJ. Tho judgment of the Judicial Committee in tho 
later Lahore case, 17 Lah. 644, 2 had not then been 
delivered. Krishnan and Ramcsam JJ. bold that 
the father's power to sell his eons' shares for his 
proper debts vested in the Official Recoivor when 
the father was adjudicated under tho Provincial In¬ 
solvency Act by virtuo of tho provisions of S. 28. 
They regarded the power as property within tho 
moaning of that section, but not a9 property under 
S. 2 (d) of tho Act. On tho other hand, Venkata¬ 
subba Rao J. hold that it was proporty, oven within 
tho moaning of S. 2 (d). Ho was of the opinion that 
tho provisions of the Presidency Towns Insolvency 
Act should bo disregarded when construing tho pro¬ 
visions of tho Provincial Insolvency Act and thoro- 
foro tho Court was not concerned with anything 
d said by tho Judicial Committee in 6 Lah. 1.1 

Wo find ourselves unable to share tho opinion 
oithor of Krishnan and Ramcsam JJ. or of Ven¬ 
katasubba Rao J. Wo consider that tho judgment 
in 17 Lah. 644 2 makes these opinions untenable. 
Tho Judioial Committee in both the Lahore cases 
wore interpreting tho Act governing tho law of 
insolvency in the Presidency Towns of India and 
when, as wo have hero, decisions of the highest 
tribunal construing S. 2 (e) and S. 17, Presidency 
Towns Insolvency Act, the same interpretation must 
be placed on identical provisions in tbo Provincial 
Insolvency Act unless tho Act itself contains some 
additional provision running counter, which is not 
tbo case. Tho decisions of tho Privy Council in tho 
Lahore cases undoubtedly negatived what had been 

3. ('26) 13 A. I. It. 1926 Mad. 994 : 97 I. C. 825 : 
49 Mad. 849 : 51 M. L. J. 269 (F. B.) # Bala Ven¬ 
kata Sootarama Chottiur v. Official Receiver, Tan- 
joro. 


regarded as being settled law but if the power of the 0 
father is not property under the Presidency Towns 
Insolvency Act it cannot be regarded as property 
under the Provincial Insolvency Act, and if the 
father’s power is not property the power of the 
manager who is not the father cannot be property. 
The position of a manager who is not tho father 
was considered by this Court in 52 Mad. 246. 4 This 
case came before Odgers and Curgenven JJ. Odgers 
J. was of the opinion that in spite of G Lah. ll the 
power to sell family property for family debts vested 
in the Official Receiver. Curgenven J. was of the 
opinion that the decision in 6 Lah. 11 applied and 
consequently held that the power did not vest. As 
the result of tho disagreement the case was placed 
before a third Judge, Devadoss J., who agreed with 
Odgers J. but indicated that tbe question called for 
consideration by a fuller Bench. The judgments in 
this cose were also delivered before tbe decision in / 
17 Lab. 644, 2 which we consider puts beyond doubt 
the question now under discussion. 

It is very regrettable that tbe law of insolvency 
6bould be different in cases which fall within the 
Presidency Towns Insolvency Act and cases which 
fall within the Provincial Insolvency Act. If we are 
to have regard to the judgments of the Privy Coun-I 
cil in the Lahore cases, as we must, we must hold 
that under tbe Provincial Insolvency Act the mana¬ 
ger’s power to sell does not vest in tho Offioial Re¬ 
ceiver. Under that Act, it can only vest if tho power 
is regarded as property, and in tho light of what is 
said in 6 Lah. I 1 and 17 Lah. 644 2 with regard to 
the effect of S. 2 (e) and S. 17, Presidency Towns 
Insolvency Act, the power cannot be regarded as, 
property. Tbe Judioial Committee have made it 
abundantly dear that it is not property and that <J 
the right to soli only vesta under the Presidency 
Towns Insolvency Act by virtue of S. 52, whioh a e 
wo havo already indicated, has no counter part in 
tho Provincial Insolvency Act. Tho remedy is in tho 
hands of tho Central Legislature and we trust that 
it will bring the two Acts into lino and will do so 
without delay. The only High Court which has con¬ 
sidered tho question since the delivery of tho judg¬ 
ment in 17 Lah. 644 s is tho Patna High Court In 
16 Pat. 60.® a Full Bench of that Court held that 
the father’s power to sell vested in tho Official Re¬ 
ceiver under tho Provincial Insolvency Act. We 
have considered that judgment, but wo do not find 
anything in it which tends to shako tho opinion 
which wo havo just expressed. In tho courso of tho 
arguments our attention was drawn to tho case in 
1940-1 M. L. J. 553, 6 which was decided by my . 
learned brother Krishnaswami Ayyangar and my¬ 
self. That caso was argued on the basis that it was 
well settled law that whero a fathor who is joint 
with his son becomes insolvent tho right of realiz¬ 
ing the son's share in the family estate under tho 
pious obligation rule devolves upon the Official As¬ 
signee or tho Official Receiver as tho case may be. 
and tho statement to this effect in tho judgment 
merely embodied what counsol there were agreed 
upon. Tho question in issue was very different from 
tho question now before us and the Court was uo. 


4 . (’29) 16 AI.R. 1929 Mad. 166: 114 I.C. 345: 52 
Mad. 246: 55 M.L.J. 721, Official Receiver. Anan- 


tapur v. Ramachandrappa. r 

5. ('37) 24 A I.R. 1937 Pat. 185: 167 l.C. 765. lb 
Pat. 60 : 18 P. L. T. 1 (F. B.). Bishwnnatb fcao v. 


Official Receiver. T n . 

6. ('40) 27 A. I. R. 1940 Mad. 525 : 194 l. C. 803 . 
(1940) 1 M. L. J. 553. Subrntuamam UbcUiar v. 
Annamalai Chettiar. 
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^ called upon to consider the bearing of the Lahore 
cases on the Provincial Insolvency Act. We mention 
this in case it should ever be suggested that the 
judgment in the present caso is in conflict with 
1940 1 M. L. J. 553.° The result i3 that it must be 
declared that the Official Receiver had no power to 
sell defendant 2’a undivided share of the property, 
and that tho plaintiff merely acquired the interest 
of tho insolvent manager in the properties in suit, 
his interest being, of course, subject to the mort¬ 
gages created thereon. The parties will pay and 
receive proportionate costs throughout. 

C.R.K./G.N. Appeal allowed. 

* A. I. R. (29) 1942 Madras 685 

FULL BENCH 

Leach C. J., Lakshmana Rao and 
Krishnaswami Ayyangar JJ. 

Narayanan Clietti and others — 

Appellants 


the whole of tho property and that the first mort- 
gagee, if he calls in the mortgage loan, will have L 
the right to cause the whole of the bypotheca to be 
sold. If the first mortgagee does not cause the whole 
of the hypotheca to bo sold, the second mortgagee 
has the right to call upon the holder of the unsold 
portion to contribute bis share of the principal 
debt. [P 687g t h] 

Therefore where a portion of a property is sold 
and the sale proceeds are sufficient to pay of! tho 
mortgage over the entire property, subsequent mort¬ 
gagee of the portion sold is entitled to sue the 
holder of the unsold portion for contribution whether 
he pays each to discharge the first mortgage or not: 

24 Mad. 96, OVERRULED ; 31 All. 65, Rel. on ; 
(’35) 22 A.I.R. 1935 Mad. 456, Approved .; 24 Mad. 
85, Dxsiing. [P 686c; P 6S7 h\ P 668a] 

T. P. Act — 

(’36) Mulla, Page ISO Pt. (e). ' 

(’34) Mitra, Page 490 N. 491; Page 496 N. 494. 

R. Sethurama Saslri — for Appellants. 

K. Subramaniam and V. Scshadri — 


v. 

Nallammal and others — Respondents . 

Second Appeal No. 833 of* 1940, Decided on 21et 
July 1942, against decree of Sub-Judge, Devakottni, 
D/- 18th December 1939. 

(a) Transfer oi Property Act (1882), S. 82— 
Liability to contribute is liability imposed upon 
land and is not personal liability. 

Section 82 expressly refers to a caso where the 
mortgaged property is subsequently divided into 
shares held separately and not merely to a caso 
C where several properties are mortgaged, and it is 
placed beyond question that the valuation for pur¬ 
poses of contribution shall bo that at the date of tbo 
mortgage. Both before the amendment in 1929 and 
now the liability to contribute is a liability which is 
imposed upon the land and therefore is not a 
personal liability. [P 686 g t h] 

T. P. Act — 

(’36) Mulla, Pago 488 Pt. (z). 

(*34) Mitra, Page 498 N. 497. 


d 


(b) Transfer of Property Act (1882), S. 82- 
Principle of section explained. 

The right to contribution rests upon the principle 
that a property which is equally liable with another 
to pay a debt shall not bo relieved of the entire 
burden ol tho debt because the creditor has been 
paid out of that property alone: 31 All. 65, Rel. on. 


T. P. Act — 


[P 687/] 


('36) Mulla, Page 496 Pt. (rn). 

(* : *4) Mitra, Page 491 N. 491 •‘Principle.” 


•(c) Transfer of Property Act (1882), S. 82— 
Portion of property sold and mortgage over 
whole property paid—Subsequent mortgagee of 
portion sold is entitled to sue holder of unsold 
portion lor contribution whether he pays cash 
to discharge first mortgage or not: 24 Mad. 96. 
OVERRULED. 


A second mortgageo does not stand in the shoes of 
a mortgagor. Where there is a second mortgage, the 
second mortgageo holds a mortgagee’s interest in 
the property aud the fact that some other person 
has previously received a mortgagee’s interest does 
not detract from the naturo of his interest. When a 
person agrees to lend money on tho secarity of a 
Eecond mortgage of a portion of tho property he 
knows that tho first mortgagee has the benefit of 


for Respondents. 

ORDER OF REFERENCE 
King J .— (3rd March 1942.) This appeal arises 
out of a suit filed for contribution under S. 82, T. P. 
Act. A single plot of land was mortgaged by one 
Swaminatba Ayyar to the grandfather of tho plain- 
tills in 1927. In 1928 the eastern portion of tho land 
wft9 gifted by Swaminatba Ayyar to his daughter, who 
eventually sold it in 1934 to defendant 1. In 1929 
Swaminatba Ayyar executed a puisDe mortgage of 
the western portion to plaintiff’s grandfather. In 
1934 the first mortgage was assigned by plaintiffs' 
father to one Chidambaram Chettiar, and earlier in ( . 
the same year defendant 2 became the owner in a 
court salo of the equity of redemption in the wes¬ 
tern portion. Chidambaram Chettiar brought a 6uit 
to enforce his mortgage, and when the hypotheca 
came to be sold it was ordered that tho Western 
portion should bo sold first. It was sold accordingly 
and the salo proceeds wero sufficient to pay oil the 
first mortgage in full. It is in these circumstances 
that plaintiffs, as the present owners of the puisne 
mortgage rights in the western portion, sue defen¬ 
dant 1 as owner of the eastern portion for contribu¬ 
tion. Plaintiffs say that the amount due is Rs. 2485, 
and is payable to themselves and to defendant 2 
with priority ia their favour to tho extent of tho 
money still due to them under the second mortgage. 

As defendant 2 would not join with them in filing 
the suit, they have impleaded him as a defendant, 
and have limited their claim to the sumofRs. 1600 h 
due to themselves. Both the Cour?9 below have 
held that in the circumstances of this case where 
plaintiffs have made no cosh payment to discharge 
the prior mortgage they have no right to claim con¬ 
tribution. Hence this second appeal by the plaintiffs. 

On an examination of tho language of S. 82 there 
seems no reason at all for rejecting a claim for con¬ 
tribution merely because it is made by a puisno 
mortgagee. Rights and liabilities are thrown by the 
section not upon individuals but upon items of pro¬ 
perty. ft is undeniable that the plaintiffs are 
interested in tho western item, just as much as, if 
not more than, defendant 2. On general principles 
therefore their right to suit seems clear, and that a 
puisne mortgageo can so sue as well as an owner, 
has been recognized by Madhavan Nuir J. in 
41 M. \j . W. 416.* 

1. ("85) 22 A. I. R. 1935 Mod. 456 : 156 I. C. 715: 

41 M.L.W. 416, Raghavncbari v. Venkatanarayana 
Reddi. 
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a The Courts below however have relied upon 24 
Mad. 96, 2 as an authority to the contrary. It seems 
to me that they could not have done otherwise, as 
the essential facts in that case are precisely similar 
to those here. But with great respect I am unable 
to agree with the reasoning in that case. It is stated 
on p. 107 that even if the plaintiff in that case had 
purchased the property instead of merely taking a 
mortgage on it he would have had no right to con¬ 
tribution. I am frankly unable to understand this. 
The whole purpose of S. 82 surely is to give the 
owner of one property out of two comprised in a 
mortgage the right of contribution against the owner 
of the second property if the first property and the 
first property alone is sold to dischargo the mort¬ 
gage. The first proj>erty has borne an unfair 9hare 
of the burden of the mortgage, and this essential 
fact is not altered by the undoubted right of the 
b mortgagee to proceed against any property which he 
may choose. 24 Mad. 96- if applied to the facts of 
the present case would appear to bo authority for 
the position that even defendant 2 could not sue, a 
position which seems to mo to reduce S. 82 to a 
nullity. Now if defendant 2 can sue I see no reason 
why plaintiffs also should not sue, as they also are 
interested in the same item of property. And this 
right of suit seems to me to arise equally whether 
there has been a payment by plaintiffs in cash, or 
property in which plaintiffs are interested has been 
sold in execution : see 26 All. 407* at pp. 416 and 
435 where 24 Mad. 96- is dissented from. I accor¬ 
dingly with great respect do not feel inclined to 
follow 24 Mad. 96 2 in disposing of this appeal, and 
agree with the opinion of Madhavan Nair J. in 41 
M. L. W. 416 1 that a subsequent mortgagee has a 
c right to contribution whether ho pays cash or not 
jeven though that opinion was given in a case in 
which cash was in fact paid. I submit tho records 
to my Lord the Cbiof Justice with a request, that 
if he thinks fit, the case may bo posted before a 
Bonch or Full Bench. 

JUDGMENT OF FULL BENCH 

This second appeal has been placed before a Full 
Bonch for decision, as King J. before whom the 
appeal came in the first instance, considered that 
tho judgment of this Court in 24 Mad. 96- on which 
tbo Courts below bad relied required reconsidera¬ 
tion. In order to appreciate the application of 24 
Mad. 96- it is necessary to stato tho facts in the 
presont case. On 28th June 1927 one Swaminntha 
Ayyar mortgaged immovable proj>erty to the grand¬ 
father of tho plaintiffs to secure the sum of Its. 
d 3000. On 14th December 1928 tho mortgagor con¬ 
veyed to his daughter the eastern portion of the 
property. Sbo took it, of course, subject to tbo 
mortgage of 28th June 1927. On 4th November 
1929 the mortgagor borrowed Its. 700 from the 
plaintiffs' grandfather on tbo security of a second 
mortgage of the western portion. On 24th April 
1934 defendant 2 bought the western portion in a 
court auction, subject to the two mortgages which 
tSwaminntba Ayyar bad created. On 30th May 1934 
iSwaminutha Ayyar’e daughter conveyed her interest 
in the eastern portion to defendant 1. On 6th Sep¬ 
tember 1934 the plaintiffs 1 father, tho grandfather 
being dead, assigned the mortgage of 28th Juno 1927 
to one Chidambaram Chottiar who filed O.S. No. 227 
of 1934 in tho Court of the Subordinate Judge of 
Dovakottni to enforce payment. On 2nd April 1935 

2. C01) 24 Mad. 96, Seshn Iyer v. Krishna Iyengar. 
3 - ('04) 26 All. 407 : 1 A. L. J. 148 : 1904 A.W.N. 

7 * (F. B.), Ibn JIasan v. Brijhhukban Saran. 


a preliminary decree wa9 passed in favour of * 
Chidambaram Chettiar and a final decree followed 9 
on 19th September 1935. On 27th October 1935 the 
plaintiffs and their father separated and the second 
mortgage which Swaminatha Ayyar had created on 
the western portion of the property in suit fell to 
the plaintiffs’ share of the family properties. On 
24th August 1936, in execution of tho mortgage 
decree obtained by Chidambaram Chettiar, the 
western portion was sold for Its. 8883-6-0 and bought 
by defendant 1. The price realized was sufficient to 
discharge the first mortgage, but only Rs. 155-13-2 
remained and this was not sufficient to discharge 
the second mortgage. On the date on whioh tho 
preliminary mortgage decree was passed in favour 
of Chidambaram Chettiar there was due on the 
second mortgage the sum of Rs. 1294-8-0. On 26th 
March 1938 tho present suit was filed to recover 
I\s. 1600 from defendant 1 as the owner of the / 
eastern portion. The plaintiffs'case was that as the 
first mortgagee bad not brought the whole of his 
security to sale she was liable under S. 82, T. 1\ 
Act, to make contribution. Section 82, T. P. Act, 
was amended in 1929. Before tbo amendment para¬ 
graph 1 of the section read as follows : 

“Where several properties, whether of one or 
several owners, are mortgaged to secure one debt, 
such properties are, in the absence of a contract to 
the contrary, liable to contribute rateably to the 
debt secured by the mortgage, after deducting from 
the value of each property the amount of any other 
incumbrance to which it is subject at the dato of 
the mortgage." 

This paragraph now reads as follows : 

"Where property subject to a mortgage belongs 
to two or more persons having distinot and separate g 
rights of ownership therein, tho different shares in 
or parts of such property owned by such persons 
are, in tbo absence of a contract to the contrary, 
liable to contribute rateably to the debt secured by 
the mortgage, and, for the purpose of determining 
tho rato at which each such share or part shall con¬ 
tribute, the value thereof shall be deemed to be its 
value at tbo dato of tho mortgage after deduction of 
the amount of any other mortgage or charge to 
which it may have been subject on that dato.' 

In deciding 24 Mad. 96 2 tbo Court was concerned 
with S. 82 ns it stood before tbo amendment, but 
the amendment makes no material change so far as 
this case is concerned. Now tbo section expressly 
refers to a case where tho mortgaged property is 
subsequently divided into shares held separately and, 
not merely to a caso where several properties arc 
mortgaged, and it is placed beyond question that 
the valuation for purposes of contribution shall be 
that at the date of the mortgage. Both before the 
amendment and now the liability to contribute is 
a liability which is imposed upon the land and 
therefore is not a personal liability. At this stage it 1 
will he convenient to state the facts in 24 Mad. 96.- 
Cortnin immovable properties were mortgaged to ono 
Rangayya Goundan. Later some of the lands com¬ 
prised in the mortgage were, with other lands, 
mortgaged to the plaintiffs. After tho second mort¬ 
gage had been created Rangayya Goundan obtained 
a decree on bis mortgage and in execution tbo por¬ 
tion of his security which was subject to the second 
mortgage in favour of tbo plaintiffs was sold. As in 
tho present case tbo amount realised was sufficient 
to satisfy the full claim of tbo first mortgagee, and 
consequently the execution proceedings were carried 
no further.'The mortgagors subsequently sold the 
surplus security to certain of the defendants, lhe 
plaintiffs then instituted tho suit which gave riso to 
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the appeal. They based their claim in the first plaoe of a contract to the contrary' 1 in that section apply 
° on the mortgago, and in the second place they to contracts between a mortgagor and a mortgagee 6 

claimed contribution from the holders of the pro- and that an agreement binding only as between the 

perties which were not sold in execution. Shephard mortgagors is not a contract to the contrary within 
and Davies JJ. who heard the appeal, held that the meaning of the section. The facts in that case 

S. 82 did not apply and therefore tho plaintiffs were are different from the facts in the present case and 

not entitled to any contribution. The basis of their those in 24 Mad. 96, 2 but Madhavan Nair J. in 41 
decision is to bo gathered from the following passage M. L. W. 4161 criticized 24 Mad. 96- on tho basis 

in their judgment which is to be found tit p. 107 of of the judgment in 24 Mad. 85.4 

the report : The Allahabad High Court ha3 indicated its dis- 

‘Taragraph 1" (of S. 82) “does not provide for sent from the judgment in 24 Mad. 96 2 in more 
the keeping alive of tho lien after the mortgage debt than one case. In 26 All. 407, 3 B&nerji J. said that 

has been paid, for it merely declares the manner in he could see no distinction in principle between a 

which the debt shall be borne by the several pro- case where the payment in respect of which con- 

perties. It would come into ollect when tho ad- tribution is claimed is made to avert a legal process 

ministration of the estate of the mortgagor was and a case in which payment has been enforced by 

under consideration and may be taken to recognise a sale of the property of theclaimant for contribution, 

lien possessed by the person who, being interested In both cases his claim i3 based upon the ground 

£> in one of tho mortgaged properties, pays of! the that his property has contributed more than what / 

debt and so acquires a right of contribution; but we is liable for, and that the defendant is benefited 

do not think that the section gives any further thereby. These remarks were prefaced by the state- 

right. In the present case, the plaintiffs who cer- raent that he was unable to agree with the view of 
tainly cannot be in abetter position than they would the learned Judges who had decided 24 Mad. 96. 2 

be if they had simply bought part of tho mortgaged Stanley C. J. in 31 All. 65 6 pointed out that the 

property subsequently sold under Rangayya Goun- right to contribution rests upon the principle that 
dan’a decree, had their opportunity, and they might, ft property which i9 equally liable with another to 

by paying off the debt and saving the property from pay a debt shall not be relieved of the entire burden 

sale, have acquired a right of contribution secured of the debt because the creditor has been paid out 

by a lien on the other property. M of that other property alone. The decision in that 

In other words, persons in the position of the pro- case certainly runs counter to that in 24 Mad. 96.3 
sent plaintiffs do not come within S. 82 unless they Tbe gowning factor here is what S. 82, T. P. 
pay oH the first mortgagee. The section certainly sa ? s ’ an ^ tbe learned Judges who decided 24 

does not say this, but before taking the matter fur- Mad - 962 bad not sufficient regard to its wording, 

ther we will examine some of the authorities quoted That decision if allowed to stand would mean that 

to us in the course of tho arguments. The first of P ersons in the position of the plaintids would lose 

- these cases is tho Bench decision of this Court in everything unless they were sufficiently well 00 to 

~ 24 Mad. 85* where S. 82 was correctly applied. discharge the prior mortgage. It would not only be * 

There a joint family consisted of a father and three most UD i ust * but lt would niean Inserting into the 

sons. The father mortgaged certain lands andeubse- sect,on a provision which is not there aud a pro- 

quontly tho family became divided. By the terms vision which runs counter to iU tenor. In order to 

of tbe partition tho father and his sons each took a av0ld tbl9 conclusion Mr. Rajah Iyer, who represents 

fourth ebare in tho family estate and each became tho wpondents, has suggested that a second mort- 

liable for a fourth of tho mortgage debt. One of the 8 a 8 C0 * s * n the position of a mortgagor and a mort- 

sons sold the greater portion of his share in the gagor cannot claim contribution. A second mortgagee 

mortgaged property to the plaintiff, to whom he does not stand in the shoes of a mortgagor. Where 

gave a bond and mortgaged other lands to secure 1S a second mortgage, the second mortgagee 

the plaintifl from loss should the original mortgagee bold3 a mortgagee’s interest in tho property and the 

bring tbe property subject to the mortgage to sale fact lbat somc olher PC rson bas previously received 

Tho mortgagee sued to enforce his mortgage and a mortgagee’s interest does not detract from the 

obtained a decree, whereupon a portion of the nature of his interest. When a person agrees to lend 

hypotheca was sold, and the portion sold included money on the security of a second mortgage of a 

the property which the plaintifl bad bought. The P° rtl °n of tho property he knows that tho Grat 

proceeds of salo proved sufficient to discharge the mortgagee has the benefit of tho whole of the pro-1 

d mortgagee’s decree, whereupon the plainti0 sued pertyi and tb,lt tbe first mortgagee, if he calls in h 

upon his security bond, and the land bvpotheeatcd tbo mortgage loan, will havo the right to causo the, 

to him was sold. As the result of this the plaintiff wbole of the hypotheca to be sold. If tho first mort- 

received the amount secured by the bond. It was Ra ° eo does DOt causc tbo wbolc of tho hypotheca to: 

not sufficient to discharge the debt duo to him and ^ 8old - tbe second mortgagee has tho right, as the 

he brought a suit under S. 82, T. P. Act in which 6oction stands, to call upon the holder of the unsold 

he claimed rateable contribution from tho portions P° rtion to contribute his share of tho principal debt, 

of tho mortgaged property which hud not been sold AI1 lbat P®rsons in tl,c P 0:jition °f tho present plain- 

to satisfy tho mortgagee's decree. The Court held asb * s tbat lbo holder of the unsold portion of 

that ho was entitled to recover and that his right to lbo hypotheca shall bring into Court tho proportion 

rateable contribution was in no way affected by the °* tbe R mount of the first mortgagee’s debt which is 

security bond or the payment which ho had received allottable to tho portion held by him. Inouropinion 

thereunder. It was contended that the arrangement tba plaintiffs as the second mortgageesof the western 

between the father and tho sons under which each portion have an interest in the portion sold and 

son took a fourth sharo of tho family estate, each oomo within the principle stated by Stanley C. J. 

being liable fora fourth of the mortgage debt created * n All. 65. 5 For tho reasons given we consider 

by the father, precluded tho application of S. 82, tbat 24 Mad ’ 962 wa9 wrongly decided. The appeal 

but the Court held that the words "in tho absence wil1 1x5 ttllowcd ' wbicb means that tho case will be 

—--sent back to the trial Court to ascertain the amount 

4 ; C01) ‘-*4 Mad. 85, Ramabadrachariar v. Srinivasa 5. (’ 08 ) 31 All. 65 : II. C.57 6 A. L. J. 27 1908 
lyongar. a. W. N. 289, Mubammed Yabia v. Kaabiduddio* 
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a which the plaintiffs are entitled to recover by way 
’of contribution from defendant 1. The plaintiffs are 
.entitled to their costs here and below. 

C.R.K./K.S. Appeal allowed. 
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FULL BENCH 

Leach C. J., King 
AND LAKSHMANA RaO JJ. 


Jaldu Balasubramaniavi Chetty — 

Appellant 


v. 

D. Kothandaramaswami Nayanim Varu 
and others — Respondents. 

k Appeal No. 576 of 1940, Decided on 19th August 
1942, Against order of Sub-Judge, Chittoor, D/- 24th 
January 1940. 

(a) Civil P. C. (1908), S. 47— Order definitely 
allowing or disallowing plea in execution pro¬ 
ceedings is appealable notwithstanding that 
execution petition is not terminated thereby — 
Executing Court holding claim to execute de- 
creee to be barred under S. 47 and adjourning 
proceeding to enable claimant to obtain succes¬ 
sion certificate which would entitle him to exe¬ 
cute decree— Order amounls to disallowance of 
claim and is appealable (Per Division Dench in 
Order of Reference). 

If a claim or plea put forward in tho execution 
proceeding is definitely allowed or disallowed tho 
order i9 appealable notwithstanding that tho execu- 
t tion petition is not terminated by it. An order by 
tho executing Court that an inquiry into tho claim 
of a person that ho is entitled to execute tho decreo 
is barred by S. 47 and adjourning the proceeding to 
enable tho person to obtain a succession certificate 
which would entitle him to execute tho decree 
amounts to disallowance of tho claim put forward 
in the execution proceeding and is appealable: ('36) 
23 A. I. R. 1936 Mad. 801, Del. on. (P 689 d, e) 

C. P. C. — 

(’40) Chitaloy, S. 47 N. 86 Pt. 4. 

(•41) Mulla, Page 198 N. “Appear*. 


(b) Practice — Reference to Full Bench — 
Division Bench dissenting from previous Divi¬ 
sion Bench ruling must refer question to Full 
Bench (Per Full Dench). 

A Division Bench has no power to overrule a 
® previous Di\ision Bench decision from which it dis¬ 
sents. The proper course in such a caso is to refer 
the question to a Full Bench: (’40) 27 A. I. It. 1910 
Mad. 356 (F.B.), Del. on. [P 6906] 

C. P. C. — 

(’40) Cbitalcy, Preamble N. 15 Pt. I7n. 


• (c) Civil P. C. (1908), O. 21, R. 16 and S. 47 
-— Decree held by one person as benamidar for 
another—Holder dying—True owner can apply 
for execution — Question ot his title can be de¬ 
cided in execution proceedings (Per Full Bench). 

If A in fact holds a decree as benamidar for B.ou 
A 9 s death his heirs cannot claim it as their property. 
The decree being tho property of D and death hav¬ 
ing removed tho nominal holder from tho scene D 
cun ask tho Court to execute tho decreo at his in- 
etanceion the ground that by operation of law ho has 
obtained a complete title to it. Consequently, where 
a doereo is held by one person as a benamidar for 
another and the holder dies, the true ow ner can ap¬ 


ply for execution, and if his title is disputed, the 
question can be decided in those proceedings : (’27) 0 
14 A.I.R. 1927 Mad. 903, Foil. [P 690*, /] 

C. P. C. _ 

(’40) Chitaley, O. 21, R. 16 N. 6 Pt. 10. 

(Ml) Mulla, Page 196 Pt. (g). 

(d) Civil P. C. (1908), O. 21, R. 16 — Decree 
transferred in writing to benamidar — Benami¬ 
dar living — Whether real owner can claim 
under O. 21, R. 16 to execute it (Queers) (Per 
Full Dench). 

Whether it is open to a person who is not ec 
nomine the decree-holder or tho transferee of the 
decree, to apply for its execution on tho'ground that 
he is tho real owner and the transferee was merely 
a benamidar for him, when tho benamidar is alive. 

[P 689/J 

C. S. Venkatachariar and T. E. Srinivasatha - / 
lhacharxar — for Appellant. 

T. S. Narasinga Rao and R. Venkatasubba Rao 

— for Respondents. 

ORDER OF REFERENCE (Krishnaswami 
Ayyangar and Kunhi Raman JJ.,24th July 1942.) 

Krishnaswami Ayyangar J —On 9th September 
1936 Nookala Manickamma obtained a money decree 
agoinst the respondents for Rs. 6175-3-0 besides 
costs amounting to Rs. 741-13-4. The decreo allowed 
the judgment-debtors to pay the decretal amount 
at tho rate of Rs. 1000 every quarter, the decretal 
amount being charged on the properties belonging 
to them. After decree Nookala Manickamma died. 

In September 1939 an application for tho execution 
of the decreo was made to tho Court, but it was ulti¬ 
mately dismissed on 4th October 1939. Tho present j 
application was filed on 8th December 1939 by the 
appellant. lie claimed to bo entitled to execute the 
decree on two grounds: (1) that he was the legal 
representative of the decree holder, and (2) that he 
was the real owner of tho debt embodied in the de¬ 
cree, and he accordingly claimed that ho should ho 
recognized as tho legal representative of the de¬ 
ceased plaintiff and the real owner of tho debt and 
permitted to execute tho decree. The learned bub- 
ordinate Judge in the Court below has refused to 
hold an inquiry into the question whether tho ap¬ 
pellant is entitled to tho property in tho decreo in 
his own right as part of his family properties. He 
was of opinion that the executing Court cannot go 
behind tho decreo and start an investigation regard¬ 
ing the claim of title put forward by tho appellant, 
lie also held tho promissory note which formed the 
basis of the decree itself cannot bo held to have been h 
taken benami in the name of the original decree - 
holder for tho benofit of tho appellant’s family. In 
this view ho considered that the appellant should 
produco a succession certificate before proceeding 
further with tho execution petition and accordingly 
gave him a month's time for tho purpose. Failing 
compliance, lie decided that the petition should be 
rejected. 

If tlie property represented by the decree belonged 
to the joint family consisting of tho appellant and 
his father—which wp understand is his caso—it ^ 
not necessary for him to produce a succession certi¬ 
ficate for realizing it since it has survived to mm 
on the death of his father. Nor can wo agree tba: 
tho principle that the doctrine of benaini about a no. 
be recognized with respect to a promissory note 
attracted to circumstances like those present ier. 
ns wo am here concerned with a money decree 
charged upon immovable property and not with to-* 
enforcing of a promissory note. Tho promissory note 
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ia merely a historical incident and what the Court 
a is now concerned with is a question of the execut- 
ability of a decree. 

The question therefore ai isc9 whether the execut¬ 
ing Court is not entitled to enquire into thequestion 
whether the real owner of the decree is the appel¬ 
lant. The judgment of the Subordinate Judge 
appears to proceed on the view that the executing 
Court has no such power. In 21 Mad. 388, 1 2 3 4 Shepherd 
and Subramania Ayyar JJ. held that if a decree ia 
transferred to one as benamidar for the actual pur¬ 
chaser, the latter is entitled to execute a decree and 
his right course is to apply under S. 232, Civil 
P. C., 1882, corresponding to 0. 21, It. 16 of the 
present Code. In the opinion of these Judges tho 
question whether the party claiming to bo the real 
transferee is or is not such, is a question as to whe- 
ther he is a representative of the party to tho suit in 
l whoso favour the decree was given and therefore falls 
under tho last paragraph of S. 214 of the old Civil 
P. C., corresponding to S. 47 of the new Code. In 
48 Mad. 5-53,- Coutts-Trotter C. J. and Srinivasa 
Ayjangar J. refused to follow the decision on the 
ground that it was erroneous. In that case there 
was a transfer of the decree in favour of tho agent 
of ono Subramaniam Chettiar. The contention of 
tho petitioner in tho execution petition was that the 
transfer was taken benami in the name of his agent. 
Tho view of the Court appears to have been that 
the Code of Civil Procedure intended to prevent 
benamidars coming in and making applications to 
the Court on tho general basis of the law relating to 
benami transactions. In 51 Mad. 219,3 Odgers and 
Curgenven JJ. held that the question who is tho 
real owner of a decree can be gone into in execution 
in cases where all the original parties, namely, the 
original decree-holder, tho originul alleged benami 
transferee and the original real transferee are all 
dead. Tho Court was of opinion that tbo decision in 
48 Mad. 553*- should bo limited to a case whero a 
decree has been transferred to a person in writing 
and another applies to execute tbe decreo as real 
owner. In I. L. It. (1939) MaJ. 1004,‘ a Division 
Bench of this Court, of which ono of us was a mem¬ 
ber, dissented from the view of tho learned Judges 
in 48 Mad. 553.2 

Paint mention was made of a preliminary objec¬ 
tion to the maintainability of tbe appeal by the 
learned advocate who appears for the respondents. 
Iho suggestion was that thero has been no final 

order on tho execution application which ha3 only 
been adjourned (or tho production of a succession 
certificate by tfie petitioner. But we understand tho 
d order of the learned Judge to mean that an inquiry 
jinto the claim of the appellant that lie i 3 entitled to 
execute a decree ia barred by s. 17 , Civil P. C. Wo 
are of opinion that each a decision amounts to a dis¬ 
allowance of tbe claim put forward in tbe execution 
proceeding and is appealable. In 71 M. L. J. 388 fi 
an order disallowing a plea of limitation and ad¬ 

1. ( 91) 21 Mad. 388 : 8 M. L. J. 48, Mamkam v. 
iatuyya. 

2. (’25) 12 A.I.It. 1925 Mad. 701 : 88 I.C. 109 : 48 
Mad. 553 : 48 M. L. J. 119, Palaniappa Chettiar 
v. Subramania Chettiar. 

3. ('27) 14 A. I. It. 1927 Mad. 903 : 105 I. C. 405 : 
51 .Mad. 219 : 53 M. L. J. 508, Kmtam Nuidu v. 
Durvada Patrudu. 

4 . (’39) 26 A. I. R. 1939 Mad. 210 : 183 I. C. GOG • 

I. C. It. (1939) Mad. 1001 : (1930) 1 M. I,. J. 379, 
Minakshi Iyer v. Noor Mahomed Rowthor. 

5- C3G) 23 A. I. R. 1936 Mad. 801 : 164 I. C. 670 : 

71 M. L. J. 388, Ranmrao v. Sreeramainurtbi. 


journing the execution proceedings to a later date 
was held to be an order from which an appeal lay! 
under S. 47, Civil P. C. We underctand the correct' 
principle to be that if a claim or plea is definitely! 
allowed or disallowed the order is appealable not-» 
withstanding that tho execution petition is not 
terminated by it. Wo are of opinion that there is no- 
substance in the preliminary objection which 13 
accordingly overruled. As we are inclined to tho 
opinion that 48 Mad. 5532 has been wrongly decided 
we refer tho question of the correctness of tho deci¬ 
sion to a Full Bench. We may formulate the ques¬ 
tion referred in this (orrn : Whether it is open to 
a person who is not eo nomine the decree-holder or 
the transferee of the decree, to apply for its execu¬ 
tion on the ground that he is the real owner ? The 
papers will be placed for orders before tbo honoura¬ 
ble the Chief Justice. 

OPINION OF THE FULL BENCH 

The question which has been referral reads as 
follows : 

Whether it is open to a person who is not eo 
noynine the decree-holder or tbo transferee of the 
decree, to apply for its execution on the ground that 1 
bo is the real owner ? M 

As we intend to confine our answer to a case 
where the facts are similar to those of the present 
case, it is necessary for us to state them, in so far 
as they are relevant to tho questiou. One Nookala 
Manickamma sued the respondents in the Court of 
the Subordinate Judge of Chittoor to enforce pay¬ 
ment of tho amount duo on a promissory note 
which had been executed in her favour and on 9th 
September 1936, she obtained a decree for tbe pay¬ 
ment of Its. 6175-3 0 with costs. The appellant who 
was joint with his father alleges that the promissory 9 
note constituted an asset of tho family and that 
Nookala Manickamma held it as the benamidar of 
his father who was tho manager. Nookala Manic¬ 
kamma and the appellant’s father died before 8 th 
December 1939. On that date the appellant insti¬ 
tuted proceedings in execution in the Court of tho 
Subordinate Judge. He claimed to bo entitled to exe¬ 
cute tho decree for two reasons. In the first place, 
ho said that he was tho legal representative of tho 
decree-holder and in the second place, that ho had 
became tho real owner of the debt embodied in tho 
decree. The Subordinate Judge held that tho Court 
could not go behind tho decree and commence an 
investigation into tho question whether it consti¬ 
tuted tho property of tho family then represented 
by tho appellant. He was also of the opinion that 
tho plea that Nookula Manickamma held it as a ^ 
benamidar could not in law bo advanced. Conse¬ 
quently, the Subordinate Judge held that the appel¬ 
lant was not entitled to institute proceedings in 
execution until ho had obtained, as tbo representa¬ 
tive of Nookala Manickamma, a succession certiti- 
catu in respect of the decree. 

Tho learned Judges who liavo made this reference 
havo pointed out in their order that ii the property 
represented by the decreo belonged to the joint 
family con. isting of tho appellant and his father 
it was not necessary for tho uppellunt to produce a 
succession certificate in order to realize it, sinco it 
lmd devolved upon him on the death of fin father, 
and they did not agree with tbe opinion that a 
person could not hold a promissory note as a 
benamidar. They felt constrained to make tho re- 
feronce because of tbe conflict which exists between 
tbe decision of this Court in 21 Mad. 38S 1 and 
48 Mad. 553.2 In tho former of these two cn.sej 
Shepherd and .Subramania Ayyar JJ. field tfiat if 
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a decree is transferred to a person actiDg as the 
c benamidar for the actual purchaser, the latter was 
entitled to execute it under S. 232, Civil P. C. f 1882. 
In that case ond Lakshmisetti Subrayudu obtained 
a decree for the payment of money and one Patti 
Subrayudu applied for execution on the ground that 
he was the transferee of the decree. The appellant 
alleged that he and his brother were the real trans¬ 
ferees and that Patti Subrayudu was merely a 
benamidar for them. On this footing he himself 
applied to execute the decree. The learned Judges 
being of the opinion that the person entitled to the 
beneficial interest in the decree could apply for exe¬ 
cution directed the executing Court to inquire and 
submit a finding on the question whether Patti 
Subrayudu was the real transferee or whether the 
appellant and his brother occupied that position. 
Order 21, R. 16 of the present Code corresponds 
fj to S. 232 of the Code of 1882. Order 21, R. 16 
embodies certain runendmonts, but so far as this 
case is concerned, the provisions nro the same. 
Order 21, R. 16 provides that whore a decree is 
transferred by an assignment in writing or by opera¬ 
tion of law' the transferee may apply for execution 
of the decree to the Court winch passed it and the 
decree may ho executed in the same manner and 
subject to the same conditions as if the application 
were made by the decree-holder. In 48 Mad. 553, 2 
Coutts-Trotter C. J. and Srinivasa Ayyangar J. ex¬ 
pressed 6trong dissent from the decision in 21 Mad. 
3881 and refused to follow it. They had no power to 
overrule it and the proper course, as was laid down 
in I. L. R. (1940) Mad. 454,° was to refer the ques¬ 
tion to a Full Bench. They did not, however, do so, 
and proceeded to hold that where a decree has been 
transferred in writing only the transferee can apply 
c in execution. They considered that it mattered not 
that the transferee was a benamidar for the person 
who sought to execute it. It may be mentioned that 
this decision was followed by the Lahore High Court 
in 8 Lab. 35 6 7 and the Patna High Court in 17 Pat. 
223; 8 9 but it was dissented from by the Calcutta 
High Court in A. I. R. 1928 Cal. 835=55 C. L. J. 
82.® In 21 Mad. 388 1 and also in 48 Mad. 553* the 
alleged benamidar was alive. Hero she is dead and 
in 51 Mad. 219 s this Court considered that this 
distinction avoids the controversy which arose in 
21 Mad. 3881 an d 48 Mad. 553.- 51 Mad. 219 s was 
decided by Odgers and Curgonven J.T. who held that 
where a transferee of a decree has died, the Court 
in which execution proceedings have been instituted 
may inquire whether the transferee was really a 
benamidar for another and allow the real owner or 
d bis representative to execute the decree. The basis 
of the decision is to bo gathered from the following 
passage in the judgment of Curgonven J.: 

“ Following 48 Mad. 553,- it is no doubt true 
that the real owner of a decree cannot claim under 
O. 21, R. 16, to execute it where it has been trans¬ 
ferred in writing to the name of a benamidar for 
him. But once the benamidar is dead, this decision 
docs not appear to mo to bo any authority for the 

6. P40) 27 A. I. R. 1940 Mad. 356 : 188 I. C. 
-50 : I. \j, R. (1910) Mad. 454 : (1940) 1 M. L. J. 
100 (K. B.), Scshamma v. Venkata Naiasimhaiao. 

7. (*27) U A.I.R. 1927 Lab. 110 : 100 l.C. 545 : 8 
Lah. 35 : 28 p. L. R. 239, Gurdial Singh v. 
Gourbakeh Singh. 

8. (’38) 25 A.I.R. 1938 Pat. 157 : 177 I. C. 992: 17 
Pat. 223 : 19 P. L. T. 901, Mohamcd Anas v. 
Bhupendra Prasad. 

9. C‘ 2 h) 15 A.I.R. 1928 Cal. 835 : 114 I. C. 195 : 55 
C.L.J. 82, Nilkantha Gbonal v. Ramachandra Roy. 


position pressed upon us, that the real owner still 6 
cannot be heard to say that the decree is his; nor 
I think, have we been shown any authority for the 
proposition. Once the benamidar is dead, the ques¬ 
tion necessarily arises : Who is his representative, 
or, to use the language of O. 21, R. 16, who is his 
transferee by operation of law? In the ascertain¬ 
ment of this, there does not appear to be any provi¬ 
sion in the Code, or any other authority, requiring ' 
the executing Court to exclude the real owner from 
coming forward and proving that the decree is his 
property. We have been shown nothing in support 
of the contention that, in such circumstances, the 
ostensible owner is to be regarded as the real owner 
for the purpose of ascertaining hie representatives. M 

We think that this distinction may be accepted. 

If A in fact holds a decree as benamidar for B, on 
A’s death his heirs cannot claim it as their pro-| 
perty. The decree is the property of B and death / 
has removed the nominal holder from the scene. 
Why should not B in these circumstances ask the 
Court to execute the decree at his instance on the 
ground that by operation of law ho has obtained a 
complete title to it? As we are of the opinion that 
the decision in 51 Mad. 219,* should be followed 
here we answer the question referred in this way: 
Where a decree is held by one person as a benami¬ 
dar for another, and the holder dies, the true owner 
can apply for execution, and if his title is disputed, 
the question can be decided in those proceedings. 
The conflict between 21 Mad. 383 1 aud 48 Mad. 
553- remains. It will have to be settled, but this 
does not appear to us to be the occasion, and 
consequently we have avoided expressing any 
opinion on the matter. The costs of this reference 
will be made costs in the appeal. g 

G.N./R.K. Ansiccr accordingly. 
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SPECIAL BENCH 

Leacfi C. J., Mockett and Krishna- 
swami Ayyangar J J. 


In re S. Krishnamurthi Ayyar — 

Petitioner. 

O. I\ No. 51 of 11141, Decided on ltb April 1941. 

(a) Press (Emergency Powers) Act (1931), 

S. 23 — "Order” means notified order — Two 
months should be computed from date of noti¬ 
fication of order and not from date of passing of 
order. • . 

It is the duty of the Court to interpret a statute n 
according to the ordinary meaning of the words 
used, unless this would lead to a manifest absurdity. 
The word ’‘order” in S. 23 must be read as boing 
the notified order hecauso (here can be no forfeiture 
until the declaration has been notified. Therefore 
the two months should be computed not from the 
dato of passing of the order but from the date when 
the order is notified in the local Gazette. [PfiOlc.dJ 

(b) Press (Emergency Powers) Act (1931), 
Ss. 19, 4 (1) — Government have power ot for¬ 
feiture irrespective of action against press. 


Section 4 (1) is primarily concerned with printing 
presses but by reason of S. 19 the Government a\o 
tho power of forfeiture irrespective of action no mg 
taken against the press. ^ J 

(c) Press (Emergency Powers) Act (1931), 
S. 4 (1), Expl. 1 —Mere fact thatcertain passage 
is narrative is no excuse i! it Incites or en¬ 
courages crime referred to in S. 4. 
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Q If a narrative is written in such a way that it 
incites or encourages or tends to inoite or encourage 
the crimes referred to, the fact that it is a narrative 
does not provide any excuse. [P 691/] 

T. R. Venkatarama Sastri for R. Chakravarthi 

—for Petitioner. 

Crown Prosecutor—lor the Crown. 

LEACH C. J. — The petitioner i3 the author 
of a book written in Tamil and entitled “Vira 
Savarkar” which has been translated as “Savarkar, 
the Hero.” It purports to be a biography of Mr. 
V. D. Savarkar, who has been the President of the 
Hindu Mahasabha since 1937. On 26th November 
1940 tho Provincial Government declared the book 
to be forfeited to His Majesty under S. 19, Press 
(Emergency Powers) Act, 1931, read with S. 4 (1) 
(a). Tho petitioner has applied to this Court under 
b S. 23 for an order setting aside the declaration of 
forfeiture. Tho learned Crown Prosecutor has raised 
the preliminary objection that the application is 
out of time, and therefore it is necessary to decide 
this question before dealing with the merits of the 
application. 

Section 23 states that a person having an interest 
in property in respect of which an order of forfei¬ 
ture has been made may within two months from 
the date of the order apply to tho High Court to 
set it aside. Tho order of forfeiture in this case was 
not published in tho Fort St. George Gazette until 
3rd December 1940. The petition was filed on 3rd 
February 1941. If time is to run from the date on 
which the order was passed tho application is out of 
time, but if the period of limitation runs from the 
date of the notification of the order the application 
c is in time. Tho learned Crown Prosecutor says that 
as the words of S. 23 are “within two months from 
the date of such order” tho Court is hound to hold 
the petition to be out of time. To accept this con¬ 
tention might lead to an absurd situation. If the 
Government omitted to notify the order until two 
months had elapsed, tho aggrieved person would 
have no remedy at all. It is the duty of the Court 
to interpret a statute according to tho ordinary 
meaning of tho words used, unless this would lead 
to a manifest absurdity and this would bo the cose 
here if the word “order” were taken to refer to the 
document which wa6 signed on 26th November 1940. 
jin my judgment the word “order” contemplates the 
notified order. Section 19 says that whoro a book 
appears to the Provincial Government to contain 
any \vord6, signs or visible representations of the 
naturo described in S. 4, sub-s. (1), the Provincial 
^ Government may, by notification in the local Official 
Gazette, stating the grounds of its opinion, declare 
every copy of tho book to bo forfeited to His 
Majesty. The word “order” in S. 23 must ho read 
as being the notified ordor because there can be no 
forfeiture until the declaration has been notified. 

|ror these reasons I hold that the petition has been 
Ifiled in time. Section 4 (1) (c) states that whenover 
•it appeai-s to tho Provincial Government that a 
printing press in respect of which security has been 
ordered to bo deposited under 8. 3 is used for tho 
purposo of printing or publishing a newspaper, hook 
or other document containing words, signs or visi¬ 
ble representations which incite to or encourage, or 
tend to incite or to encourage, tho commission of 
the offence of murder or any cognizable oflcnco in¬ 
volving violence, the Provincial Government may 
by notice in writing to the keeper of tho pre^s, inter 
alia, declare all copies wherever found in British 
India to l>o forfeited to His Majesty. Section 4 ( 1 ) 
is primarily concerned with printing presses, but by 


reason of S. 19 the Government has tho power of 1 
forfeiture irrespective of action being taken against 6 
the press. There are four explanations appended to 
sub-s. (1) of S. 4 but it 13 only necessary to refer to 
tho first which states that no expression of approval 
or admiration made in a historical or literary work 
shall he deemed to be of the nature described in the 
sub-section, unless it has tho tendency described in 
cl. (a), namely the tendency to incite to or encourage, 
or tend to incite to or to encourage, the commission 
of the offence of murder or a cognizable offence 
involving violence. 

1 will now examine certain passages in the book 
in order to ascertain whether they can be deemed 
to incite or encourage, or tend to incite, or encourage, 
the commission of any of the offences referred to in 
S. 4(1) (c). (After doing so the judgment proceeded.) 

I am unable to read into these passages any con¬ 
demnation of the violence advocated in tho other / 
passages I have quoted. Mr. Sastriar has suggested 
that the petitioner has merely given a historical 
narrative and says that he is entitled to say all that 
he has said. If a narrative is written in such a way 
that it incites or encourages or tends to incite or 
encourage the crimes referred to the fact that it is 
a narrative does not provide any excuse. Moreover, 

I am not able to accept Mr. SastrPe argument that 
the passages, which I have quoted must be regarded 
merely as narrative. Mr. Savarkar is held up to be 
a hero and a hero who has advocated the use of the 
sword and the bomb to enforce his political ideas. 

If there were any real condemnation of this to be 
found in the book there might be some foundation 
for Mr. Sastri'a argument; but as there is not, I can 
only regard the book as falling within S. 4 (1) (a) 
of the Act, which means, that, in my opinion, the ^ 
Government was acting within its powers in declar. J 
ing it to be forfeited to His Majesty, and consequently 
I would dismiss the petition with costs, lls. 150. 

MOCKETT J.—I entirely agree. 
KRISHNASWAMI AYYANGAR J.-I agree. 
C.R.K./K.S. Petition dismissed . 
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SPECIAL BENCH 

Leach C. J., Bell and Bters JJ. 

In re C. S. Venkatachariar, First Grade 
Pleader and R. S. Second Grade 
Pleader . 

Referred Case No. 2 of 1942, Decided on 23rd 
February 1942. ; 4 

(a) Legal Practitioner—Person appearing as 
counsel in case should not give evidence as 
witness in same case — If he wants to give evi- 
dencc, he must retire from case as counsel. 

A person who is appearing as counsel should not 
give ovideucc as a witness. If in the course of the 
proceedings it is discovered that ho is in a position 
to give ovidenco and it is desirable that he should 
do 60 , his proper course is to retire from the case in 
his professional capacity. (P 6\)2d,c] 

C. P. C. — 

(’40) Chitalov, 0. 3, R. 4, N. 13. Pts. 20, 21 
(’41) Mulls, Pago 1389, Pt. (m). 

(b) Legal Practitioner—Professional miscon¬ 
duct — Misrepresentations made by counsel in 
open Court but Court knowing real facts not 
misled — No charge should be made. 

Wbero the misrepresentations which wero alleged 
to have boon made by a pleader were made in open 
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a Court in respect of documents before the Court and 
the facts were all within the knowledge of the Court 
and the Court was not misled by such representa¬ 
tion : 


A. I. R. 


Held that no charge should be made against the 
p!ender. [p 692fc] 

Q. p Q _ 

(’40) Chitaley, 0. 3, R. 4, N. 11, Pt. 1. 

(c) Legal Practitioners Act (1879), S. 14 — 
Pleader committing misconduct in course of 

his professional duty in subordinate Court _ 

Such Court can frame charge and inquire into 
misconduct. 

If in the course of a proceeding a subordinate 
Court had reason to think that a pleader had com¬ 
mitted misconduct in the course of his professional 
duty, the presiding officer of the Court can under 
b S. 14 institute proceedings against him and inquire 
into the alleged misconduct : (*36) 23 A. I. R. 1936 
Rang. 189, Expl.; (’36) 23 A. I. R. 1936 Pang. 158, 
Rel. on. (P 6936,c] 

Advocate-General in support of the notice. 

V.V. SriJiivasa Aypangar for C.R . Rojagopala- 
chart — for tho Pleader. 

The complainant in person . 

LEACH C.J.—This case presents some unusual 
features. The Court is called upon in the first place 
to consider whether the respondent, Mr. C. S. 
Venkatachariar, a pleader practising in the Court 
of tho District Munsif of Chidambaram, has been 
guilty of professional misconduct. In tbo second 
place, it is called upon to decide whether the per- 
Bon who lodged the complaint against him, R. 8. 
c another pleader practising in that Court, is also 
guilty of professional misconduct. Charges were 
framed by tbo District Munsif of Chidambaram 
against both tho respondent and tho complainant. 
Tho District Munsif has presented a report to tho 
effect that tho respondent is not guilty of tho char¬ 
ges framed against him, but that tho complainant 
is This report is concurred in by tho District Judge 
of South Arcot. Tho District Munsif considered that 
tho conduct of the complainant had been such as to 
warrant the cancellation of his sanad. The District 
Judgo considered, however, that suspension for threo 
years would be a fitting penalty. S. Nataraja Ayyar, 
the complainant's son, is married to one Jnja- 
lakshmi Annual and the marriage has proved to bo 
an unhappy one. On 14th August 1939, on tho in¬ 
structions of Jayalukshmi Amina), a pleader wrote 
to her husband demanding the payment of Its. 15 
d per month for her maintenance. This demand was 
not complied with and the wifo then instituted pro¬ 
ceedings under S. 1*8, Criminal \\ C. On 1st Nov¬ 
ember 1939 the Magistrate ordered the husband 
to pay to his wifo Its. 5 per month. In those pro¬ 
ceedings tho complainant, in his professional capa¬ 
city, represented his son. Tho passing of this order 
was followed by tbo institution of a suit by tho hus¬ 
band in tho Court of the District Munsif of Chidam¬ 
baram for a decree setting asido tho order on tho 
ground that the wife had committed adultery. Tho 
complainant, again acting in his professional capa¬ 
city, appeared on behalf of his son and gavo evi¬ 
dence in support of his eon's ease. In fact ho was 
the only Witness in the case. Why tho complainant 
gavo evidence on behalf of his son in a case in which 
ho was appearing in his professional capacity has 
not been explained. A person who i 9 ap|»earing na 
counsel should not givo evidence as a witness. If in 
tho courso of the proceedings it is discovered that 
ho *8 in a position to give evidence and it is desira¬ 


ble that ho should do so, his proper course is to re- ( 
tire from the case in his professional capacity. The i 
charges framed against the complainant have, how¬ 
ever, nothing to do with this incident and there is 
no need to discuss it further. 

On 20th January 1941 the husband’s suit was 
dismissed, but on 27th February he applied for a 
review of tho District Munsif's judgment. This 
application was dismissed by an order dated 8th 
March. A month before, the complainant had filed 
a petition in the District Munsif's Court charging 
the respondent with professional misconduct in that 
he had misled tho Court and had tutored his client 
to give false evidence in the suit. On 10th Febru¬ 
ary the complainant filed a second petition in which 
he charged the respondent with a further act of 
professional misconduct. On this occasion the charge 
wa^ that the respondent had filed a certificate in 
which he stated that ho had received his fee, where- $ 
as he had not. In affidavits filed in denial of the 
charges made against him, the respondent alleged 
that the complainant had intimated that he would 
drop the complaints of professional misconduct if he 
would pay a sum of Rs. 75 and that he would be 
prepared to accept even less than this amount if 
the respondent did not oppose the application for a 
review of the judgment dismissing tho suit filed by 
the complainant’s son for a decree setting aside tho 
order passed against him under S. 488, Criminal 
P. C. This allegation of the respondent was suppor¬ 
ted by the affidavits of four other pleaders practis¬ 
ing in the Court. They testified to the fact that the 
complainant had made these proposals and that the 
respondent had refused to entertain them. In this 
state of affairs tho District Munsif framed four 
charges against tho respondent of having made mi9- ^ 
representations to tho Court with regard to certain 
exhibits in tho case and a fifth charge of having 
tutored his client to givo false evidenco. There was 
a sixth charge, but this was merely a charge of pro¬ 
fessional misconduct based on the other charges. 
Against the complainant tbo District Munsif framed 
three charges. The first was that ho demanded 
money from tho respondent “as consideration for 
not presenting or representing or pressing” the 
petition which ho had presented against tho res¬ 
pondent in connexion with tbo alleged false certifi¬ 
cate. The second charge was that as additions) 
consideration for not pressing the petition against 
tho respondent ho should not oppose tho application 
for review. The third chargo was a general charge 
of professional misconduct, again apparently b.ised 
on tho earlier charges. 

It is difficult to understand why tbo District * 
Munsif framed charges of misrepresentation against 
tho respondent. The misrepresentations which were 
alleged to havo been made wore made in open Court 
in respect of documents beforo tho Court and the 
facts wero all within tho knowledge of tho District 
Munsif. Ho has stated in his report that he was 
not misled by tho respondent. Tho report also ( 

6 hows that the chargo against tbo respondent of 
having tutored his client to givo falso evidence is ( 
equally groundless. We have no hesitation in ac¬ 
cepting tho report of tho District Munsif that f -h 
respondent is not guilty of any of tho charge?! 
brought against him in this case, and therefore Hit 
charges against him will ho dismissed. 

After adopting an obstructive attitude tho com 
plainant failed to appear at tho bearing of tho ca?t 
against him. He had been given far more latitude 
in tho matter of adjournments than he should hav*. 
been given, and the fact that bo did not attempt to 
refute the allegations made against him 


in itself 
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B points to tho truth of the testimony of the witnesses 
who were called to prove the charges. The four 
pleaders who had sworn affidavits all gave evidence, 
and we agree with tho District Munsif that there is 
no reason to disbelieve them. Thoj aro practitioners 
of standing. In fact the complainant, who has ap¬ 
peared in porson before us, has not suggested that 
their evidenco is in any respect untrue. He has con- 
Pned himself to the contention that the District 
Munsit had no jurisdiction to frame charges against 
him or to hold an inquiry. He states that unless a 
chargo is made by a person concerned, a Court sub¬ 
ordinate to the High Court has no power to frame 
a charge against a practitioner. The framing of tho 
chargo, ho says, must be directed by the High Court 
m the absence of a formal petition to a subordinate 
Court. The contention ignores tho plain wording of 
is. 14 Legal Practitioners* Act. Tho complainant 
has, howover, insisted that the decision of the 
Rangoon High Court in A. I. R. 1936 Rang. 1891 
assists him. An examination of the judgment in 
that case shows that the complainant has misunder¬ 
stood it. There the District Jud^o ofpyapon framed 
a charge of professional misconduct against a prac- 
titioner because while practising as a pleader, he 
w.'i3 carrying on the business as a taxi-cab owner. 
Ihc Rangoon High Court held that the District 
Judge had no right to frame the charge as tho mat- 
ier did not arise in Court, the charge concerned 
something which tho respondent was doing outsido 
the Court. In delivering tho judgment Page C. J. 
referred to the decision of tho Rangoon High Court 
in 13 Kang. 737,2 where it was held that, if in the 
courso of a proceeding a subordinate Court had rea- 
son to think that a pleader had committed miscon. 
c duot in the course of his professional duty, the 
presiding officer of tho Court can under S. 11, Legal 
I ractitioners Act, institute proceedings against him 
and inquire into tho alleged misconduct. That this 
is 60 is really not open to question 
The complainant then says that, in any event, 
the District Munsif had no right to hold the 
inquiry against him because he might have beon a 
witness in tho charge against the respondent. Ho 
was not a witness, nor could he have been a wit 
ness Ho was lawfully holding an inquiry into the 
aomplamant'e conduct and tbereforo he was on- 
SVS . t0 . tft k® into consideration what had trans- 
f h „^ bef ° re blm ,n tb® course of tho suit filed by 

'* We consider that thocharge^ 

M hS l aa P L ftmaDt haV6 b0Cn £ul| y P roved a ° d 

me a nOLl ™, h*®? 01 * to be unworthy of remain- 
d bo cancelled. 0 ' ° *** pr0,e " ion ’ ^nad will 
C.R.K./K.S. Qrder agarftngty' 

*37 S 2 L A J L e?7 189 : 162 L C 485 : 

2 37 C“! L. J.' mo"' 'S' 358: 

District Superintendent of iSc.V.S ^ " 
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FULL BENCH 

Lk.VCH C. J., KRISriNASWAMI AY YANG AR 

AND SOMAYYA JJ. 

Amirthammal and others — Appellants 

v. 

Vallimayil Ammal — Respondent. 

Second Appeal No. 841 of 1938, Decided on 2nd 
April 1942, against decreo of Sub Judge, Itamnad a* 
Madura in Appeal No. 103 of 1936. 


** (a) Hindu law—Exclusion from inheritance 
Congenital idiot is member of coparcenary in * 
spite of exclusion from enjoyment. 

It is a fundamental rule of Hindu law that a son 
born to a member of a joint family has on birth the 
right to share in the family estate*. The fact that a 
son is born with an affliction which disqualifies him 
from enjoying his share doe3 not rob him of his 
birth right. The affliction merely prevents his eu- 
joymeut of the right while the affliction lasts. The 
fact that the ancient texts recognize that his son 
should one be born to him, has the right to share in 
tho family estate is iu itself ao indication that he 
is a member of the coparcenary : 9 Mad. 64 (F B ) 
Applied ; ( 41) 28 A. 1. R. 1941 P. C. 120, Rel.'on’ 

( 23) iO A.LR. 1923 Mad. 215 (F.R.), Dissent.-, (' 20 ) 

' 1020 Mad - 652 and (’35) 22 A. I. R. 1935 

Mad. 7/0, lie/. [P 696/, 9 ] 

Hence a congenital idiot has tho status of a co- I 
parcener notwithstanding that he is excluded from 
the enjoyment of his share. (P 693g,h ; P 697j] 
Hindu law — 

(, 40) Mulln Page 100 Pt. (t) ; Page 102 S. 102 ; 
Page 104 S. 110. 

C33) Mayne, Page 725 Paras. 595 and 596; Page 729 
Para. 602. ° 

* * (b) Hindu law _ Marriage — Idiot's mar¬ 
riage is lawful particularly when his father has 
arranged marriage and his wile has given birth 
to sons. 

It is undoubtedly abhorrent to a modern mind 
that a congenital idiot should be allowed to marry, 
but the Court here can only have regard to the per¬ 
sonal law, and the personal law of the Hindu un- 
doubtedly does regard such a marriage as being g 
possible. [P 697/] 

Where the congenital idiot’s father has arranged 
his marriage and his wife gave birth to two sons he 
must be held to be lawfully married and as ho had 
issues he has shown that he was capable of trans¬ 
mitting heritable blood; Case law discussed ; Edn. 6 
Mayne preferred to Edn. 10. [p 697/ *1 

Hindu law — 

(*49) Mulla, Page 499 S. 427. 

(’38) Mayne, Page 150 Para. 105. 

A. Swaminatha Iyer and S. Thayagaraja Iyer 

— for Appellants. 

K. Dhashyam Ayyangar and T. R. Snnivasan 

— for Respondent. 
LEACH C. J—The question raised in this ap- 

peal is whether a congenital idiot has tho status of - n 
a coparcener notwithstanding that ho is excluded 
from tho enjoyment of his share. The following 
goneological tree will assist in the appreciation of 
the facts. 

(For geneological tree sec next page) 

Yeerakumara Pillai’s son Chellakriehna was a 
congenital idiot, but his father married him to 
Amirthammal and by her he had two sons and a 
daughter. Roth the sons were born after the death 
<»f Yeerakumara I’illni in 1912, but both of them 
had died by 1917. It has not been suggested that 
either of them was similarly afflioted. Veernkunuira 
Pillai left a will, dated 13th February 1912, by 
which he bequeathed all bis property, which 'was 
ancestral, to his widow, to whom lie gave full 
powers to alionute. Veerakumara Pillai had also two 
daughters. Karuppayce and Maruthu. His widow 
died in 1917, tho younger daughter in 1924 and the 
elder daughter in 1926. The elder daughter was 
survived by a sou and two daughters, who are res- 
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VEERAKUMARA PILLAI = VALLIMAILAMMAL 


(died 1912) 


(died 1917) 


A. I. R. 


Cbellakrishna = Amirthammal Karuppayee = Subbiab Pillai Marutbu = Cbellam Pillai 
(died 1934) (defendant 3) (died 1926) (died 1924) I 


Two sons (dead) 
and one daughter 


i 


Karthikeyan (a minor) 
(defendant 5) 


I 

Mangalathammal 
(defendant 1) 


Vallimailammal (a minor) 
(plaintiff) 


i 


Ponnumuthammal (a minor) 
(defendant 2). 


pectively, defendants 5, 1 and 2 in the 6uit. The 
younger daughter had a daughter, who is the plain¬ 
tiff. The suit was instituted in the Court of the 
District Munsif of Ramnad for a decree for partition 
of the property which Veerakumara Pillai had left 
. to his widow and the delivery to the plaintiff of a 
half share. Her case was that her grandmother had 
obtained an absolute estate under the will of her 
grandfather and that on the death of her aunt, 
Karuppayee, in 192G the property devolved by the 
right of inheritance on her and defendants 1 and 2. 
The claim was contested by defendants 3, 4 and 5. 
They averred that Chellakri9hna was not a con¬ 
genital idiot and that the will left by Veerakumara 
Pillai was invalid. The District Munsif and the 
Subordinate Judge of Ramnad on appeal held that 
Cbellakrishna was a congenital idiot and this find¬ 
ing is now conclusive. The District Munsif also held 
that the will was valid and the Subordinate Judge 
again agreed with him. The appeal is from the 
decree of the Subordinate Judge and the appellants 
are defendants 3, 4 and 5. 

If Cbellakrishna was in law a coparcener with 
e his father, the latter admittedly had no right to 
bequeath the property held by him to his widow, 
because in such circumstances, it would constitute 
the joint property of the father and the son. The 
answer to the question whether Cbellakrishna was 
o coparcener depends, according to the decision of 
this Court in 9 Mad. 64* on whether he was capablo 
of transmitting heritable blood, and, therefore, it 
will bo necessary to consider whether a congenital 
idiot can lawfully marry. In order to decide this ap¬ 
peal the Court is called upon to examine certain of 
the ancient texts and the reported decisions quoted 
to the Court in the course of the argument. The 
most important of the text9 are to be found in 
Chap. 2, S. 10 of the Mitakshara. In placitum 1 
Vijnaneswara quotes the following text of Yajna- 
valkya as an exception to tho rule of succession “of 
j the son. the widow and other heirs" : 

"An impotent per-on, or outcast and his sons, 
one lame, a madman, an idiot, a blindman, and 
person afflicted with an incurable disease, and 
others (similarly disqualified) must be maintained, 
excluding them, however, from participation." 

In placitum 2, “an idiot" is defined as a “person 
deficient in understanding, meaning one incapable 
of discriminating good, from bad." In placitum 3 
we find this statement : 

"Manu likewise ordains, ‘impotent persons and 
outcasts are excluded from a share of tho heritage; 
and so are persons born blind and deaf as well os 
mad man, idiots, the dumb and those who have la:t 
a sense’.“ 

Placitum 5 reads as follows : 

"Those persons are excluded from participation. 
They do not share the estate. They must be sup- 

1. (*86) 9 Mad. G4 (F.B.), Krishna v. Sami. 


ported by an allowance of food and raiment only: 
and the penalty of degradation is incurred, if they 
be not maintained. For Manu says, 'But it is fit, 
that a wise man should give all of them fooJ and 
raiment without stint to the best of his power; for 
he, who gives it not, shall be deemed an outcast.’ / 
‘Without stint' signifies 'for life’." ' 

The words "those persons’’ with which this 
placitum commences refer to the persons described 
in placitum 1 as being excluded from participation. 

Placitum 7 make^ it clear that when tbedisquali- 
fication is removed the right of participation fol¬ 
lows. It is in these words : 

"If the defect be removed by medicaments or 
other means at a period subsequent to partition, the 
right of participation takes effect, on the same 
principle on which ‘when the sons have been sepa¬ 
rated, one, who is afterwards born of a woman equal 
in cla<9, shares the distribution* is based." 

The placita which have bearing on the rights of 
the sons of disqualified heirs are placita 9, 10 and 
11 which read as follows : 

Placitum 9 : $ 

"The disinherison of the persons above described 
seeming to imply disinherison of their sons, tho 
author adds : ‘Rut their sons, whether legitimate, 
or the offspring of the wife, by a kinsman, are 
entitled to allotments, if free from similar defects’." 
Placitum 10 : 

"The sons of these persons, whether they be legi¬ 
timate offspring or issue of the wife, are entitled to 
allotments, or are rightful partakers of shares; 
provided they be faultless or free irom defects 
which should tar their participation, such as 
impotency, Ac." 

Placitum 11 : 

"Of theso the impotent man may have issue of 
the wife; the rest may have legitimate progeny 
likewise. The specific mention of 'legitimate’ issue 
and ‘offspring of the wife* is intended to forbid the ** 
recognition of other sons." 

Placitum 149 of the Sarasvati Vilasa also has an 
important bearing, but it is not necessary to quote 
the whole of it. In explaining tho doctrine of exclu¬ 
sion as stated by Manu the commentator states : 

"Jatyandlmbadliirau : From this coupling to¬ 
gether, (a) it follows that they have shares, bu^ 
that they should, though having shares, bo sup¬ 
ported as they could marry. From the use of tho 
word ‘tftdha’ (similarly), the secret meaning ^ 
that the lame, Ac, if capable of the sacrament 
marriage take* shares, and should be maintained. 

Unmaththajamukascha : From this grouping to¬ 
gether, it follows that they also should bernaintaine 
and do not take shares, it must be unders , 
they are not worthy of marriage." 

The term Jatyandhabadhirau has been translated 
as ‘congenital blind and deaf' and tho term n * 
maththo^adamuka ae ‘insane, idiot and dumb. I he 
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translations of tho ancient tests which I have quoted 
are those given in Setlur, and for the purposes of 
this case they have been accepted as being accurate, 
except the word ‘not’ in the last line of the passage 
quoted from Sarasvati Vilasa has been omitted. 
It will be observed that according to Yijnaneswara 
an idiot, together with other atllicted persons, is 
excluded from participation in the property of the 
family while he remains atllicted, the right of 
participation arises when the disqualification is 
removed, and an afflicted person is capable of trans¬ 
mitting to hi9 offspring the full rights of a copar¬ 
cener, if the offspring is not afflicted, notwithstanding 
that his father remains afflicted. Whether the texts 
should be read as laying down that a congenital 
idiot is a coparcener with his rights suspended dur¬ 
ing the period of his affliction, or whether his 
rights ns a coparcener only commence when his dis¬ 
qualification is removed is another matter and must 
be decided in the light thrown by the reported deci¬ 
sions, which I will now proceed to examine. 

The first case and the most important of the re¬ 
ported decisions of this Court is that of 9 Mad. C 4 > 
which was heard by a Bench of five Judges. The 
plaintiff's grandfather, one Sami Reddi, the father 
of defendant 1, and the grandfather of defendants 2 
and 3 were undivided brothers. The plaintiffs' 
father was born deaf and dumb and the plaintiffs 
were born after tho death of their grandfather. 
They claimed to be entitled to a share in the family 
estate as it stood in the lifetime of their father. 
The District Munsif held that the plaintiffs were 
not entitled to sue ns they were born after the death 
of their grandfather and in support of his ruling 
relied on the decisions of the Calcutta High Court 
C in 1 Bong. L. R. A. C. 117- which was decided by 
a Bench, and 2 Beng. L. R. 103,1 which was 
decided by a Full Bench. On appeal, the Subordi- 
nate Judge reversed the decision of the District 
Munsif and defendants 1 and 2 appealed to this 
Court. Their contentions were : ( 1 ) that as the 
plaintiffs’father by reason of his affliction could not 
inherit and as their grandfather had died before 
they were born, they acquired no right by birth in 
tho family estate, and (2) that the property having 
devolved upon the defendants by right of in- 
beritancc before the plaintiffs were bom their sub- 
sequent birth could not di\est the defendants of 
their right to any portion of the property. This 
S, d W,,h tho 8,11 ^fdinate Judge that tho 
iimwlL? 10 , 03 r re Ir| applicable, being decisions 
Mitral? Dft . ya,m « hR law . and held that under tho 

d ber of an II 1 of 11 ,leaf flnd dumb 

sbaro of th dlV ', dC , d Hm ' lu fami| y nrp entitled to a 
notwithltinV 0 lifetime of their father, 

no w branding that they wore born after the death 

grandfather, and that in such a case the 

Qualified»“ ° n ° f the grandfather in the 

qualified heirs, subject to tLo contingency of its 

brothel n ( ' 8 tu d I 0 " u L °, r,COVer y of tho disqualified 

mem , Ml p a , q " alificd Tho judg- 

ment of the Court was delivered by that eminent 

Chief Justice of this Court. Sir Charles Turner 

who examined with great care all the texts bearing 

on the questions raised in the appeal. Turner C. J 

pointed out that the decision in 2 Bcnj/ \, li 

103 ■ proceeded mainly on two grounds. First, on 

>ho rule that an estate onco vested in a full and 

absolute owner cannot bo d,vested, and secondly, on 

2. ('68> 1 Beng.L.R. A.C. 117 : 11 W.R.O.C. 19„ 
Fnrasbmani Daei v. Dinanath Dae. 

3 -.(’GO) 2 Beng.L.R. 103 : 11 W.It. O.C. 11 (F.B.) 
halidae Dae v. Krishna Chandra Das. 


an inference drawn from the texts of the Mitakshara 
which declare that a disqualified person whose dis- £ 
qualification i3 removed after partition is entitled 
to share in like manner as an afterborn son. 
Turner C. J. then observed : 

“ Analogy is intended to illustrate and not to 
limit. The analogy between tho case of the disquali- 
fied person and the case of the afterborn son is 
incomplete if the opinion of the Calcutta High 
Court be adopted, and the true meaning of the 
analogy appears to be explained by the author of 
the Sarasvati Vilasa. There are classes of disqualified 
persons who cannot be relieved of their disqualifica¬ 
tion and cannot transmit heritable blood ; there are 
classes who, though they may be unable to be re¬ 
lieved of their disqualification, are capable of trans¬ 
mitting heritable blood. Their right to share in the 
family wealth is latent, or may come into existence 
at a future time as it does in the case of the after- / 
born 6on. When it comes into existence, either in 
tho person of the formerly disqualified heir or of 
his eon, it is to bo recognized. If capable of trans¬ 
mitting heritable blood, thoy are share takers 
though not at the time share enjoyers. If tLe son of 
a disqulified person is born in his grandfather's 
lifetime and his father dies, he is at once entitled 
to be recognized as a member of the coparcenary ; 
the only ground for depriving him of that right, it 
his father dies after the grandfather’s death.' is 
insistence on tho rule against divesting an estate 
once vested." 

Turner C. J. proceeded to point out that the rule 
prohibiting the divesting of an estate once vested iu 
a full owner cannot be laid down without exception, 
in respect of property governed by the Mitakshara 
law, and concluded his judgment with this state¬ 
ment : 9 

The existence of a valid power creates a poten¬ 
tiality of inheritnneo, which may be likened to that 
of a son in the womb. The estate is taken condi- 
tiOD.ally. It is difficult to distinguish these cases 
from that of the disqualified sharo taker, who may 
afterwards become qualified to demand possession 
or who may beget a qualified son." 

Hindu law makes no difference between a person 
who is born deaf and dumb and a congenitul idiot. 

In the judgment in 9 Mad. G4* it is clearly laid 
down that a disqualified person who is capablo of 
transmitting heritable blood is a share tuker, al¬ 
though not while his disqualification lasts a sharo 
enjoyer. He only becomes a sharo enjoyer when the 
disqualification is removed, but ho can transmit a 
right of onjoyment of the family properties to his 
issue and it matters not whether the issue is born ^ 
beforo or after the grandfather's death. Tho Court 
is asked to ignore 9 Mad. 64.1 but this cannot be 
done unless it is manifest that it has been overruled 
by the Privy Council or must be regarded as an 
obsolete decision, for which I can see no warrant. 

In 43 Mad. 464* the Court hud to consider the 
position in a case of supervening insanity. It was 
held that the right of a member of u joint Hindu 
family to share in ancestral property is a right 
which comes into existence at birth and is not lost 
but is only in abeyance, by reason of au affliction 
which carries with it disqualification. Consequently, 
on tho death of all other members of the joint 
family tbe disqualified member takes tbe whole of 
the property by survivorship. In delivering the 
judgment of tho Bench. Seshagiri Ayyar J. said : 

4 . ('20) 7 A.I.R. 1920 Mad. 052 : 55 I. C. 576 : 43 
Mad. 4C4 : 38 M. L. J. 291. Muthusami Gurukkal 
v. Meenammal. 
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“ If the exclusion is not based on original sin or 
U subsequent incapacity to ofler oblations and the like, 
the suggestion that it was due to a belief in the 
inability of the heir to manage temporal affairs 
appears more plausible. Very likely the rule is an 
outcome of a hazy notion that the property should 
be preserved for the disqualified person by those 
who are related to him. The law as to guardianship 
has developed much in later day6. Even now it is 
not perfect. It looks as if the old law-givere by 
providing for maintenance did not intend to deprive 
the heir of his inheritance, but only to provide for 
its management during incapacity.* 1 

Seshagiri Ayyar J. discussed the question further 
in the light of what is stated in the Sarasvati 
Vilasa and came to the conclusion that the right to 
a share comes into existence at birth, and subsists 
all through, although it is incapable of enforcement 
at the time of partition, because of tho disqualifica¬ 
tion then existing. This decision is in keeping with 
the judgment in 9 Mad. 64 l which was referred to. 
The decision of this Court in 45 Mad. 949 5 conflicts 
with 9 Mad. 64 l and 43 Mad. 4G4* particularly 
with tho latter. In 45 Mad. 949® this question was 
referred to a Full Dench : 

" Is a Hindu who is congenitally blind thereby 
excluded from the inheritance or has the rule 
become obsolete ?" 

One Kanakku Nadan had four sons, the plaintiff, 
defendant 9, Subbiah Nadan and Ulagamuthu Nadan. 
The plaintiff separated from his father, who lived 
with his other three sons, one of whom (defendant 
9) was aftlicted with congenital blindness. Kanakku 
Nandan, who had died before the date of the suit, 
had conveyed his property to his son-in-law, who in 
c turn conveyed it to defendants 2 and 3. The plain- 
tiff challenged tho validity of these transactions. 
When ho filed the suit tho only brother alive was 
defendant 9. Tho defendants contended that the 
fact that defendant 9 was alive was a bar to tho suit. 
Tho plaintiff was by reason of tho separation out¬ 
side the family and if 43 Mad. 464* was rightly 
decided the family estate bad devolved upon tho 
disqualified member, as ho was tho sole surviving 
member of tho joint family, the plaintiff having left 
it. The Court, which consisted of Schwabo C. J. 
and Oldfield and Coutts-Trotter JJ. hold that the 
plaintiff, notwithstanding that bo bad separated 
from tho family, was entitled to maintain tho suit, 
and apparently ho was given a decree for possession 
of tho property. Tho Court considered that tho 
blind brother was excluded from theinheritanco and 
that tho rule of exclusion had not becomo obsolete. 

^ Sohwabo C. J. regarded tho text of Yajnavalkya 
quoted by Vijnaneswara in placitum 1 of S. 10 of 
Ch. 2 of the Mitaksbara as authority for tbeopinion 
that a person born blind is not a coparcener. Ho 
ventured to criticize tho judgment of Turner C. J. 
in 9 Mad. 64 l in that it placed reliance on tho 
Harasvati Vilasa. He considered that the word 
“sharo" would bo bettor translated as “interest." 

I do not know on what Schwahe C. J. based his 
opinion, but it is to be observed that the translation 
used in 9 Mad. 64* by Turner C. J. is an accepted 
translation and that ho wassitting with Muthuswami 
Ayyar .1. who possessed, I understand, a knowledge 
of Sanskrit. My learned brothers whoaro now sitting 
with me arc in that fortunate position and they tell 
mo that the word “share** is a translation of tho 
Sanskrit word amsa which means “fraction,** and 

3. C23) 10 A.I.H. 192:i Mad. 216 : 69 I. C. 313 : 
45 Ma«l. 949 s 43 M.L.J. 596 fFB), Fudiava Nadar 
v. Pavunasa Nadar. 


therefore in this connexion should be translated as 
“share.** I am not prepared to acoept 45 Mad. 949® 
in preference to 9 Mad. 64* where the two decisions 
conflict, but even if I were so inclined I should not 
be able to follow 45 Mad. 949 5 because tho decision 
in 9 Mad. 64 1 is a decision of a larger Bench and 
therefore is an overriding authority. 

The only other decision of this Court which calls 
for mention is that given in 69 M. L. J. 410. 6 It 
was decided by Varadachariar and Burn JJ. and in 
delivering the judgment of the Bench, Varada¬ 
chariar J. said : 

“Among members of the joint family, placitum 7 
of tho Mitakshara does not in terras draw a distinc¬ 
tion between cases of congenital disqualification and 
cases of supervening disqualification. But, here 
again, the logical application of the theory of right 
by birth, may justify a differentiation between the 
two cases, because the congenitally disqualified man / 
would not have acquired a right by birth at all. The 
mere fact that the right of maintenance is equally 
available in both cases docs not compel the view 
that the legal status must be taken to bo the same 
in both cases.” 

The facts in that case did not call for a decision 
of tho first question raised in this appeal and I do 
Dot read tho judgment as expressing a definite opi- 
nion on tho question under discussion. I regard 
9 Mad. 64 1 as being binding on the Court, but I go 
further and say that I respectfully agree with all 
that is said in the judgment delivered in that case. 

It is a fundamental rule of Hindu law that a son 
born to a member of a joint family has on birth the 
right to share in the family estate. The fact that a 
son is born with an affliction which disqualifies him 
from enjoying his sbaro does not rob him of his birth ^ 
right. The affliction merely prevents his enjoyment 
of tho right while the affliction lasts. Tho fact that, 
tho ancient texts recognise that his son, should one 
bo born to him, has tho right to share in the family 
estate is in itself an indication that he is a member 
of the coparcenary. In (1941) 2 M. L. J. 972/ the 
Privy Council expressly recognised that u^der 
Hindu law, where the estato is impartible ana. the 
holder is joint with his kinsmon.it is tbo undivided 
family and not the holder wbo is tho owner of the 
estato. Only tho senior member has the right of 
enjoyment of tho properties forming the family 
estate, unless there ho a custom giving tho junior 
members a subsidiary right of maintenance out of 
them. I can eco no difference in principle here and 
this provides an additional reason for reading the 
words “excluding them from participation ‘used in 
the quotation from Yajoavalkya in placitum 1 of h 
S. 10, Chap. 2 of tho Mitaksbara as meaning exclu¬ 
sion from enjoyment of the sbaro wbilo the afflic¬ 
tion continues. Tho main reason is what is stated 
in tho subsequent placita and in Sarasvati Vilasa. 

I turn now to the question whether a congenita! 
idiot can bo lawfully married. Placita 9, 10 and 11 
of Chap. 10 clearly contemplate tbo nmrriago of a 
disqualified person and Sarasvati Vilasa which Dai 
accepted authority in Madras emphasises this. T 
learned advocate for tho respondent has said tuni 1 
these days it is unthinkable that a congenita 1 
should bo allowed to marry, and has pointed^ _ 


6. (’35) 22 A.I.H. 
69 M. Ii. J. 410, 


1935 Mad. 775 
Vcnkatcswai 


: 160 I. C 624 : 
PatUir v. Manka- 


6 


A. I. R. 19*1 P. C. 120 : 196 1 1 • £ ^ 

1 ZSh'". c'i, CoJlssionor of 

Iucoino tax, Punjab v. Kriubnakiibore. 
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observations of the learned editor of Edn. 10 of 
Mayne embodied in pp. 150 to 153 of that edition. 
There is to be found there the statement that the 
marriage of a lunatic, an idiot or an impotent per¬ 
son is invalid under Hindu law and reliance is 
placed on the decision of the Privy Council in 
38 Cal. TOO. 8 On the basis of that deoision the 
learned author regards the judgment of this Court 
in 14 Mad. 316 9 a9 being erroneous. I shall refer to 
these cases in more detail in a moment, but before 
doing so I may point out that at p. 106 of Edn. 6 of 
the work, the last edited by Mr. Mayne himself 
there is this statement: 

“As the great and primary object of marriage is 
tho procuring of male issue, physical capacity is an 
essential requisite, so long as more selection of a 
bridegroom is concerned; but a marriage with a 
eunuch is not an absolute nullity as with us. Mental 
t incapacity stands in tho same position. While the 
matter rested in contract, no Court, I imagine, 
would treat a promise to marry a lunatic or an idiot 
as binding; but tho marriage, if celebrated, would 
be valid.” 

In the light of tho texts which I have quoted I 
regard this as the correct statement of the law. 
Although infant marriages are now prohibited by 
statute tho Hindu law recognised the validity of in¬ 
fant ranrriages. When a minor is married it means 
that his father or guardian has arranged the mar¬ 
riage for him. In 38 Cal. 700 8 Sir Arthur Wilson, 
in delivering the judgment of the Board, observed 
that the objection to a marriage on the ground of 
mental incapacity must depend on a 'question of 
degree. The Judicial Committee was not however 
called upon to consider in that case the question 
e whether there could be a lawful marriage of a con¬ 
genital idiot. Their Lordships were considering 
whether an adult who had previously married, was 
so mentally afflicted that he was incapable of enter¬ 
ing into a contract for a second marriage. In 14 
Mad. 316,® Mutbuswumi Ayyar and Shepherd JJ. 
observed: 

“There can be no doubt that a Hindu marriage is 
a religious ceremony. According to all the texts it 
is a samskaram or sacrament, the only one pres¬ 
cribed for a woman and one of the principal religi¬ 
ous rites prescribed for purification of the soul. It 
i3 binding for lifo because the marriage rite com¬ 
pleted by saptapndi or the walking of seven steps 
before the consecrated fire creates a religious tie, 
and a religious tie when once created, cannot be un¬ 
tied. It is not a mere contract in which a conscnt- 
ing mind is indispensable. The person married may 
d be a minor even of unsound mind, and yet. if the 
marriage rite is duly solemnized, there is a valid 
marriage.” 

In 43 Mad. 464,* Seshagiri Iyer J. said : 

The view is that, if any of tho excluded persons 
is capable of marriage and of begetting children, 
their shares Bhould be managed for their benefit, 
and they should be given maintenance. This seems 
to follow from Manu, Chap. IX, Sloka 203. The 
professors of the Scienco of Eugonics may rightly 
protest against this tacit assumption by tho ancient 
sages that an insano porson can marry; but so long 
as the state does not prohibit such marriages the 
law cannot be abrogated. Tho ancient law givers 
even provided for tho begetting of children on tho 

8 . (’ll) 38 Cal. 700 : 11 I.C. 502 : 38 I.A. 122 : 15 
C. W. N. 790 : 14 C. L. J. 72 (P.C.), Mouji Lai v. 
Mt. Chandrabati Kumari. 

9- (’91) 14 Mad. 316 : 1 M.L. J. 85, Venkatachar- 
yulu v. Rangacharyulu. 
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wile of the incapacitated person. They seem tobave 
been as anxious for giving facilities for the procrea- * 
tion of children as some of the sanest publicists and 
tho heads of states after the Great War are to recog¬ 
nise and encourage the rearing up of ofispring how¬ 
ever begotten. However that may be, the view of 
the author of Sarasvati Vilasa is more in consonance 
with the view that tho right exists, but is only ob¬ 
scured for the time being. Mr. Srinivasa Iyengar 
suggested that the parenthetical clause about capa¬ 
city for marriage, suggested by the author of the 
Sarasvati Vilasa, does not destroy tho root doctrine 
that the right is enforceable only, if and when there 
is full mental capacity at the date of partition But 
the author distinctly says that the share should be 
managed because of the possibility of marriage, 
thereby indicating that it exists and is not lost 
altogether.” 

I consider that the opinions expressed in 14 Mad. / 
316 9 and 43 Mad. 464* und by Mr. Mayne in the 
9ixth edition of his work are preferable to the opi. 
nion expressed by the learned author of the tenth 
edition. It is undoubtedly abhorrent to a modern 
mind that a congenital idiot should be allowed to 
marry, but the Court here can only have regard to 
the personal law, and the personal law of the Hindu 
undoubtedly does regard 6uch a marriage as being 
possible. In the present case Chellakrishna’s father 
arranged his marriage and his wife gave birth to 
two sons. For the reasons given. I hold that Choi- 
lakrishna was lawfully married and as he had 
issues he has shown that he was capable of trans¬ 
mitting heritable blood, which means that the case 
comes completely within 9 Mad. 64. 1 In these cir¬ 
cumstances his father had no right to bequeath the 
family estate to his widow and n9 the plaintiffs 
case rests entirely on the will her suit fails. My 9 
learned brothers agree with this conclusion and 
consequently, the suit will be dismissed with costs 
throughout. 

KRISHNASWAMI AYYANGAR J.—I agree. 

SOMAYYA J. — In view of the importance of 
the question arising in this case, I wish to add a few 
words. The question for decision is whether a dis¬ 
qualified person is a coparcener and has a titlo to 
his legitimate share of the family property notwith¬ 
standing^ the disqualification, being only excluded 
from enjoyment during the period of disqualifica¬ 
tion. On this difficult question wo derive no help 
from Mitakshara, the well known commentary of 
Vignaneswara on the text of Yajnavalkya. The 
point is clarified in Sarasvati Vilasa, a work of very 
high authority in Southern India. The author eluci¬ 
dates tho position in placita 148 and 149 : h 

“ 148. Menu also describes tboso who are ineligi. 
ble for heritage : ’Impotent persons and outcasts 
do not take shares; so also those who are blind and 
those who are born deaf, madman, idiots, and the 
dumb, and those who are memberless.’ ” 


ine commentator’s remarks on this text are set 
oct in placitum 149. He takes each word in Manu’s 
toxt and gives his own commentary. First ho takes 
impotent person and outcasts, the corresponding 
Sanskrit expression being a compound 

noun in which both tho impotent porson and the 
outcasts are mentioned together. As regards these 
persons (impotents and outcasts) tho commentator 
states that they do not tako shares. Tho Sanskrit 
expression is Amsa means a share dorived 


from tho Sanskrit root *5I=to divide. The com- 
mentator says that those two classes of persons are 

“to bo maintained by their brothers who are 
eligible for the heritage, or by those who tako 
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the estate, or by those who take the woman.” 
a Then he takes the born blind and the born deaf. In 
the corresponding Sanskrit text these two are men- 

tioned in a compound noun The 

commentator says what their status is. Thi9 is im¬ 
portant and the original of the commentary runs 
thus : 

3TT ; q;-<*efT%rRkt 

Foulkes translates this passage thus : 

•* ‘Those who are born blind and those who are 
l>orn deaf,’ the pair thus mentioned, though a 
share certainly belongs to them, are to be nourish- 
ed and cherished, notwithstanding their being en¬ 
dowed with a share, because they are marriageable.” 

k He further explains the meaning : By the use of 
the word "so” the inner meaning is that deformed 
persons, if they are eligible for marriage, are share- 
takers, and are to be nourished and cherished. The 
word ‘‘share-taker” is here obviously used in con¬ 
trast with “share enjoyer,” i.e., they are not share 
enjoyers because they are excluded from participa¬ 
tion. But as the commentator says, a share un¬ 
doubtedly does exist. V/i<ir SThe word is 
a very significant one. Then he takes madmen, 
idiots and the dumb, these three being comprised in 

one compound noun in Sanskrit "oR tI -i o^Jynl£J. 
This is translated by Foulkes thus : "Madmen, 
idiots and the dumb, by being mentioned in a group 
these also are to be nourished and cherished, but 
they are not share-takers. “Even if they are eligible 
for marriage” is to bo supplied etc. etc., "Even if 
they are eligible for marriage” as given in Foulkes’ 
translation is not a correct one. The original Sans¬ 
krit expression is and means “if 

they are not eligible for marriage, is to be supplied.•• 

The letter ‘R’’ denoting "not” is omitted in the 
translation. So the meaning is : If these people, 
madmen, idiots and tho dumb, are not eligible for 
marriage, then they are not share-takers implying 
that if they arc eligible for marriage, they are cer¬ 
tainly share-takers. Wo are not concerned with the 
rest of this chapter. The expression "astyova” 
means they do take shares. Tho word is a 
very significant expression. Apto in his Sanskrit- 
Englisb Dictionary pago tflG explains tho word 
vq "ova” thus : "This particle is most frequently 
used to strengthen and emphasize tho idea express¬ 
ed by a word ‘just—quite—exactly.’ ” According to 
d this author, therefore, if tho persons who are dis¬ 
qualified are cnpablo of contracting a marriage, 
they are undoubtedly sharers. I agree generally 
with the judgment just delivered by my Lord, the 
Chief Justice. 

C.1LK./R.K. Suit dismissed. 
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(a) Evidence Act (1872), Ss. 114 and 35 — 
Receipt granted by Revenue Inspector reciting e 
that delivery of property was effected in pursu¬ 
ance of Revenue Court’s order being report of 
officer in discharge of his duty must be pre¬ 
sumed to be true. 


A receipt given by a Revenue Inspector reciting 
that delivery of property was effected in pursuance 
of tho Court’s order being a report of an officer 
made in the discharge of his duty it must be pre¬ 
sumed that what he stated therein was true. 

[P 699a] 

(b) Limitation Act (1908), Art. 144—Sale for 
arrears of rent — Auction purchaser obtaining 
receipt of delivery of property from Revenue 
Inspector without physically evicting tenant— 
Suit for possession within 12 years of delivery 
of receipt is in time. * 

Where the plaintiff is entitled to take actual 
possession of the property but instead he gets only 
symbolical possession, the fact that he obtained 
only symbolical possession interferes with the posses¬ 
sion of the defendant who can start his adverse 
possession only from the date of the symbolical 
possession. Consequently, where the auction pur¬ 
chaser at a sale held for arrears of rent instead 
of obtaining actual possession obtains a receipt of 
the delivery of property from the Revenue Inspector 
without physically evicting the tenant a suit for 
possession filed within 12ycars of delivery of receipt 
is in time : (*27) 14 A.I.R. 1927 Mad. 849, Iiel. on. 

(i> 699a] 

Limitation Act — 

(’42) Chitalcy, Art. 138, N. 8 Pt. 2; Arts. 142 S: 

144, N. 65 Pt. 6. 

(’38) Rustomji, Page 1237 Pt. 1. 9 


iV. G. Krishna Ayyanjar — for Appellants. 

M. S. Venkatarama Iyer — for Respondent. 

JUDGMENT. — Plaintiffs 2 to 5 are the appel¬ 
lants. They are tho legal representatives of plain¬ 
tiff 1 who died subsequent to tho filing of tho suit. 
Tho appeal is against tho decree dismissing the 
plaintiffs* suit. Tho properties in dispute wore pur- 
chased by plaintiff 1 on 1st May 1924 at a sale held 
for arrears of rent. Tho revenue Court granted a 
sale certificate on 10th November 1924. Subsequently 
there was an application for delivery of possession 
of tho property and we find from a receipt granted 
to the party with tho endorsement of the Revenue 
Inspector thereon that there was delivery of the 
property on 12tb May 1925. This suit was filed on 
3rd May 1937 for recovery of possession of the pro¬ 
perty. There was a building on the site and the 
defendant has all along been living in it. She 
pleaded that as sho had been in possession for over 
12 years the suit was barred by limitation that tho 
delivery of possession on 12th May 1925 was only a 
paper delivery in the sense that nothing more was 
done than the giving of a receipt by the auction 
purchaser and it would not interfere with her posses¬ 
sion and enjoyment. Roth tho lower Court* held 
that there was adverse possession for over 12 yea^ 
and tho suit was barred by limitation. 


do not think the view of the lower Courts isonv 
could be accepted. The auction purchaser u 
could have obtained actual possessioni niier 
.iving the defendant, but ho did noL c ' ' . 
o. Instead, ho went f the '' 

:nue Inspector and got tho proper y » <■■ ... 

prince of wiln.^ei there without ph}bKalI, 
in th.' tenant. It is „, fi ed /or tbo responden 
there way absolutely no evidence to .how tint 


h 
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there was delivery of possession. Tho report of the 
Revenue Inspector is the report of an officer made 
in the discharge of his duty and it has to be pre¬ 
sumed that what he stated there was true. The 
receipt specifically recites that the delivery was 
efleoted iu pursuauce of the Court's order and it is 
a certified copy granted by the revenue Court. In a 
very nearly similar case in 53 M. L. J. 339* where 
the plaintiff was entitled to take actual possession 
of the property but instead ho got only symbolical 
possession it was held that the fact that he obtained 
only symbolical possession interfered with tho posses¬ 
sion of the defendant and that the defendant could 
start his adverse possession only from the date of 
the symbolical possession. This suit which has been 
flled within 12 years of the delivery of receipt is 
hence in time. The lower appellate Court's decree 
is set aside and the appeal is remanded to tho lower 
Court for disposal of the other points arising in the 
appeal. Respondent will pay appellants their costs. 

C.R.K./G.N. Decree set aside. 


1. (’27) 14 A.I.R. 1927 Mad. 849 : 105 I. C. 243 : 
53 M. L. J. 339, Kamayya v. Mahalakshmi. 
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Patanjali Sastri J. 

D. Anjaneya Sastri — Appellant 

v. 

T. R. Rajagopala Chettiar, trustee of 
Chinnaramanuja Roodam — 

Respondent . 

4 Second Appeal No. 856 of 1939, Decided on 13th 
March 1942, against decreo of Diet. Court, West 
Tanjore at Tanjore, in A. S. No. 208 of 1936. 

Adverse possession—Trustee and another by 
enjoyment in adverse possession lor statutory 
period—Another can acquire title to extent of 
his enjoyment—Such persons are members of 
joint family is immaterial. 

Where two persons are in joint enjoyment of pro¬ 
perty belonging to another adversely to the latter 
but one is disabled by his fiduciary relationship 
(o. g., a trustee) to tho owner from acquiring any 
interest in tho property by adverse possession, the 
other who is under no such disability can acquire 
title to the property to the extent of his enjoyment. 
The fact that the two persons happen to be members 
of a joint Hindu family owning other properties as a 
d unit with no defined shares therein can make uo 
difference to the application of the principle : (’37) 24 
A.I.R. 1937 P. C. 185, Applied. [P 700/] 

Limitation Act — 

(’42) Chitaley, Arts. 142 * 144, N.46 Pt.5; N. 49 
Pt. 3. 

(’38) Rustomji, Page 189 Pt. 6; Page 190 Pt. 5; 
Pago 1212 Pt. 5; Page 1489 Pt. 4. 

S. Panchapagcsa Sastri and T. V. Atuthu- 
hrishna Ayyar — for Appellant. 

K. V. Sesha Ayyangar — for Respondent. 

JUDGMENT-This appeal arises out of a suit 

brought by the respondent for recovery of a house 
in Euinbakonam. His case is that tho house was 
dedicated to a charity known as Chinnu Ramanuja 
Koodam and that as tho trustee appointed under a 
scheme decree passed in 1931 ho is entitled to re¬ 
cover it from the appellant who claims title to it 
under an auction purchase in execution of a decree 
obtained against one Malayaperumal Chetty and bis 


son. It was alleged that Malayaperumal held the ^ 
property a9 the trustee of the charity prior to the 
appointment of the respondent and had no l>ene- 
ficial interest therein, and that therefore the appel¬ 
lant did not acquire a valid title under his purchase 
in court auction. On the other band, the appellant 
denied the alleged dedication of the property and 
claimed that in any event Malayaperumal and his 
sons having been in possession and enjoyment of it 
as beneficial owners they acquired by prescription 
an absolute title which passed to the appellant under 
the execution sale. The Courts below negatived the 
contentions and decreed the suit. In this appeal, 
however, the appellant has limited hi6 claim to a 
half share only in the suit property conceding that 
the property had been dedicated to the trust and 
that Malayaperumal as the previous trustee could 
not acquire any interest therein by adverse posses¬ 
sion; but he urged that Malayaperumal's son Sitha- / 
rama Chetty having also been in possession and 
enjoyment of the property along with Malayaperu¬ 
mal and, unlike hi6 father, being under uo disabi¬ 
lity, acquired a half share therein by prescription 
which passed to the appellant as auction purchaser. 

The facts so far as they are material here may be 
briefly 6tated. The house in question was construct¬ 
ed for purposes of a Chatram charity by Abhayam- 
bal the adoptive mother of Malayaperumal in 1885. 
The latter sued her in 1887 for the recovery of the 
house aud other properties in her possession and 
the suit ended in a compromise whereby it was 
agreed that the house should be set apart as a 
choultry and that one Krishnaswami Chetty during 
his life and thereafter Malayaperumal, should 
manage the charity as trustee. Krishnaswami 
Chetty died in 1893 but tho property continued in g 
the possession of his sons till 1897 when Mulnja- 
perumal took possession of the house on behalf of the 
trust, and continued to manage the charity till 1903. 

In that year however ho began to deny the trust 
and purported to lease the house under Ex. 7 as the 
property of his family. Thereafter the house was 
enjoyed by Malayaperumal and his sons along with 
the other properties admittedly belonging to the 
family, and in 1916 one of Malayaperumars sons 
executed a release deed (Ex. 13) relinquishing bis 
interest in all the properties to his father and 
brothers and the deed referred to the house as their 
family properties. Malayaperumal and his other 
two sons mortgaged family properties in 1917 to one 
Sivagurunatha Chetty and included the house in 
question in that mortgage. In 1918, another son of 
Malayaperumal separated himself from the family 
releasing his interest in the family properties in- h 
eluding the house in favour of Malayaperumal and 
his third son Sitharama Chetty who continued un¬ 
divided, and in 1920 Malayaperumal and Sitharama 
Chetty again effected a mortgage of their family pro¬ 
perties including tho suit house therein. It will thus 
be clear — and indeed it was not seriously disputed 
— that from 1903 onwards the house was treated 
and enjoyed by Malayaperumal and bis sons as part 
of tbeir family properties in derogation of tho rights 
of the trust. The appellant, as already observed, 
purchased the house when it was brought to sale in 
execution of u decree obtained against Malayaperu¬ 
mal and Sitharama in 1928 and obtained delivery of 
possession in duo course. Thereupon Abhayambil 
brought a suit under S. 92, Civil 1\ C., alleging 
that the bouse was charity property and praying 
that a scheme should be settled for the management 
of the property and duo performance of the charity. 

The appellant heroin who was impleaded in that 
suit denied that the property had been dedicated to 
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Q tbe charity but the Court found that there had been 
a valid dedication and passed a decree settling a 
scheme for the management of the property and the 
proper conduct of the charity appointing the respon¬ 
dent herein as the trustee for the purpose. As the 
appellant herein, however, continued in possession, 
the respondent has brought the present suit for its 
recovery on behalf of the trust. 

Mr. Muthukrishna Ayyar for the appellant con¬ 
tended that although Malayaperumal beiug himself 
the trustee of the charity was under a fiduciary 
disability in the matter of acquiring the property 
adversely to tbe trust, his son Sitharama was under 
no such disability and as the latter was in enjoy¬ 
ment of tbe property through Malayaperumal who 
was in possession on behalf of himself and bis sons, 
he (Sitharama) acquired title by adverse possession. 
In support of this contention tbe learned counsel 
° placed strong reliance upon the decision of the Privy 
Council in I.L.R. (1937) 2 Cal. 447 1 on appeal from 
tbe decision of the Calcutta High Court in 60 Cal. 
34.' 2 That was also a case where a person claiming 
to be a shebait of a family deity sued to recover pro¬ 
perties alleged to have been dedicated to the deity 
and a plea of limitation and adverse possession was 
raised. It appears that the properties had been ori¬ 
ginally dedicated but in a partition suit among the 
members of the family a consent decree was passed 
providing that the dedication should bo set aside 
and the properties were to be divided and enjoyed as 
ordinary family properties. One of the branches of 
the family entitled to a half share in the properties 
consisted of two brothers who however continued to 
hold their sbaro without actual division as between 
themselves. Such enjoyment continued for rnoro 
c than 12 years beforo the suit was brought and the 
question arose whether the claim put forward on 
behalf of the deity was barred by the adverse posses¬ 
sion of the brothers. It common ground that 
according to the terms of the original dedication, 
the office of shebait devolved upon the elder brother 
alone and the younger brother was never a shebait 
of the idol. On these facts, it was decided by the 
Calcutta High Court, and the decision was upheld 
by their Lordships on appeal, that so far as the 
younger brother's 6hare in the properties was con- 
corned, the title of tho deity was extinguished by 
adverse possession although the elder brother being 
the shebait was under ft fiduciary disability in the 
matter of possessing adversely to the trust. Lord 
Macmillan who delivered tho judgment of tho Board 
observed : 

"From 1901 onwards for at least 12 years Satya 
“ (i. e., the younger brother) openly and without any 
fraudulent collusion enjoyed continuous |>osscs^ion 
of his sharo of tho thukurbarhi and shchait’s house 
on the basis that tho consent order of 1901 was 
effective and that tho property was not subject to 

dedication.True, tho possession of Satya for 

the 12 years from 1901 was jointly with Tulin, but 
Satya was not affected by the fiduciary disability 
attaching to Tulin and thoro was nothing to prevent 
his posscefion of his half being adverse to the appel¬ 
lant idol." 

It will bo seen that tho facts of the case befoie 
their Lordships are closely analogous to tho facts of 

1. (’37) 21 A.ML 1987 P C. 1H3 : 168 I.C. 763 : 64 
I.A. 203 : I.L.R. (1937) 2 Cal. 4 17 : 31 S.L.R. 538 
(P.C ), Ishwareo Bhubaneswari Thakurani v. Brojo 
Nath Do. 

2. (*33) 20 A.l.R. 1933 Cal. 293 : 141 I.C. 792 : 60 
Cal. 54, Surcndra Krishna Ray v. Ishwar Bhuba- 
neswuri Thakurani. 


the present case and I find it difficult to accept the 
contention of Mr. Sesha Ayyangar for the respon¬ 
dent that the decision has no application here. He 
attempted to distinguish that case by pointing out 
that the brothers held the properties in several 
shares, whereas here Sitharama Chetty had no de¬ 
fined share in the joint family properties and the 
house in 6uit having been enjoyed as part of 6uch 
properties, ho could not be deemed to have acquired 
any specific share therein by adverse possession 
when the manager Malayaperumal was disabled by 
reason of his trubteeship from holdingthe properties 
adversely to the trust. But if the possession of the 
elder brother in the case before their Lordships 
could be regarded as the possession of tbe younger 
to the extent of the latter’6 share of the properties 
and as having been held to that extent adversely to 
tbe trust notwithstanding that the former was the 
trustee, it is difficult to see why tho same principle f 
should not be applied to tbe case of a junior member 
of a joint family who is in enjoyment of property 
adversely to the trust through the manager trustee. 
The decision of their Lordships would seem to pro¬ 
ceed on the broad principle that where two persons 
are in joint enjo\ment of property belonging to 
another adversely to the latter but ono is disabled 
by his fiduciary relationship to the owner from 
acquiring any interest in tho property by adverse 
possession, the other who is under no such disability 
can acquire title to the property to the extent of hie 
enjoyment, and it seems to me that the fact that 
tho two persons happen to bo members of a joint 
Hindu family owning other properties as a unit with 
no defined shares therein can make no difference to 
the application of this principle. In this view, thei 
further point raised on behalf of tho appellant doe- g 
not call for consideration. The appeal succeeds and 
the respondent will have a decree for partition and 
delivery of only a half share in the suit property 
together with proportionate mesne profits. The ap¬ 
pellant will have his costs of this appeal. In the 
Courts below, the partios will pay and receive pro¬ 
portionate costs. Tho coats of the respondent will 
come out of tho trust estate. Leave granted. 
C.R.K./R.K. Appeal allowed. 
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King and Happell JJ. 

In re Shanmuga Kone. 

Referred Trial Np. 18- r > and Criminal Appeal 
No. G72 of 1941, Decide*! on '2nd December 1941, . 
referred by Scss. Judge, Tinnevclly Division, P/- 
26th September 1941. 

Criminal P.C. (1898), S. 288 —Sessions Judge 
making up his mind that witness was not giving 
true evidence before him —He can admit under 
S. 288 evidence oi witness before Committing 
Magistrate — Beiore acting under S. 2S8 Ses¬ 
sions Judge need not conduct enquiry to satisfy 
himself that evidence before him was iaisc. 

There is no legal objection to a Sessions Judge 
admitting under S. 288, tho evidence of a witnes.- 
boforo the Committing Magistrate when the tor¬ 
sions Judge has made up his mind that the witnes- 
was not giving true evidence before him. It is no: 
necessary for him beforo taking action under S. ‘-8* 
to conduct an inquiry to satisfy himself that th* 
evidence given l>y the witness beforo him was fals< 
and the evidence given before tho Committing 
Magistrate was therefore likely to bo true: 4C.W.N- 
49 and 7 C. W. N. 345, Expl. [P 701 dS. 
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„ Cr. P. C. — 
a (’41) Chitaley, S. 288 N. 5. 

(*41) Mitra, Page 994 N. S97. 

*V. T. Roghunathan — for Prisoner. 

Public Prosecutor — for the Crown. 

KING J. — The appellant haa been convicted of 
the murder of his wife Yalliammal by the learned 
Sessions Judge of Tinnevelly and has been sentenced 
to death. The prosecution case is that the appellant 
recently married Yalliammal as his second wife 
and that there were misunderstandings between 
them because ho had not taken back property which 
ho had delivered to his first wife in order to make 
over some of it to Yallaimmal. There is, however, 
no evidence of any actual quarrel preceding the 
offence. Valliammal was killed on the afternoon of 
10th March 1941. She was then out in a cholam 
b field near a well. At the well P. \V. 5 was bailing 
water. In the field next to that of the deceased, 
according to the evidence given by her in the Com¬ 
mitting Magistrate’9 Court, was a young girl P. W. 
4. There is no direct evidence of tho offence. Evi¬ 
dence i 3 given by P. W. 5 which proves the pre¬ 
sence of the appellant near where the deceased’s 
body was found and P. W. 4’a evidence before the 
Committing Magistrate was that she saw tho appel¬ 
lant running away immediately after she had heard 
cries from the deceased and that the appellant s 
clothes were stained with blood. In her evidence 
before the Sessions Judge P. \V. 4, however, denied 
that she was anywhere near the spot on tho after¬ 
noon of 10th March and she said that she had been 
induoed by one Vedikara Kouo and others whose 
names she did not remember to give evidence before 
the Magistrate. The learned Judge believing that 
c tho witness was not giving true evidence before him 
admitted her evidence before the Committing Magis¬ 
trate under tho provisions of S. 288, Criminal P. C. 

Tho appellunt denied having committed the 
offence and denied the whole 6tory of the mis¬ 
understandings between himself and Yalliammal. 
He said indeed that ho had never been married to 
her and that in all probability Valliummal’s former 
husband Kottiappa Kone must have killed her. The 
question of the relationship between the appellant 
and Valliammal has not been seriously pressed 
before us. It was contended at the trial that in tho 
caste to which the parties belong divorce and re¬ 
marriage are not permitted and therefore it would 
have been impossible for tho appellant to have 
married Valliammal, It has, howover, been pointed 
out by tho learned Sessions Judge that when ques- 
d tion9 were put to him by the Committing Magis¬ 
trate to tho effect that witnesses gave evidence that 
he had killed his wife, the appellant in replying did 
not deny that she was bis wife and it has been fur¬ 
ther pointed out that even in the evidence of the 
defence witnesses who were examined to speak to 
this point only, instances were not scarco of re¬ 
marriages being permitted in tho caste. 

It was argued for tho appellant that the learned 
Sessions Judge ought not to have admitted tho evi¬ 
dence of P. W. 4 boforo tho Committing Mugibtrato. 
Tho learned advocate even went so far as to say 
that such evidence was essentially inadmissible on 
the ground that the Judgo had not conducted an 
inquiry to satisfy hiro3elf beforehand that tho evi¬ 
dence given by P.W. 4 beforo him was falso and the 
evidence given beforo the Committing Magistrate 
was therefore likely to be true. Our attention wai 
'called to two rulings from Calcutta, 4 C. W . N. 4 9* 

• (1900) 4 C. W. N. 49, Bajrangi Lai v. Empress. 


and 7 C. W. N. 345, 2 in support of this argu- - 
ment that the evidence of P. W. 4 before the ° 
Committing Magistrate was. without some such 
preliminary inquiry inadmissible. We do not find, 
however, tho learned Judges of the Calcutta High 
Court laying down any such proposition. In those 
rulings all that they have indicated is that they did 
not agree with the view of the trying Court and 
that the trying Court ought to have realized that 
ihe evidence of the witnesses in question before the' 
Committing Magistrate was not in fact true. Quite 
clearly, there can be no legal objection to the Ses¬ 
sions Judge in this instance taking action under 1 
S. 288. It is quite clear that the Sessions Judge had; 
made up his mind that the witness was not giving 
true evidence before him. 

As to tbo question whether the evidence before 
the Committing Magistrate was in fact true, we 
think tho learned Sessions Judge was justified in / 
accepting it. It has been further confirmed by the 
statement taken by the Taluk First Class Magistrate 
of Sankaraokoil under S. 164, Criminal P. C., six 
days after the offence occurred and wo find P. W. 5 
in her evidence in tho Sessions Court referring to 
the presence of P. W. 4 which P. \V. 4 denied be¬ 
fore the Sessions Judge and P. W. 4*s informing her 
that the appellant had been seen by her running 
away with bloodstained clothes. Finally, there is a 
clear reference in the report which P. W. 5 made to the 
Village Magistrate within a couple of hours or so of 
the occurrence that she had seen P. W. 4, that she 
had heard her crying out and that P.W. 4 had told 
her that it must have been the appellant who had 
committed the offence. In these circumstances we 
think that the evidence which P. W. 4 gave before 
theCommittingMagistrate and which was admitted g 
by tbe learned Sessions Judge under S. 288 can safely 
bo relied upon. That evidence corroborated as it is 
by P. W. 5, to some extent and by the report to tho 
Village Magistrate is, we think, sufficient to bring 
tho offence home to the appellant. There are no 
extenuating circumstances in this case and we con¬ 
firm both the conviction and tho sentence and dis¬ 
miss the appellant's appeal. 

C.R.K./G.N. Appeal dismissed . 

2. ('03) 7 C. W. N. 345, King-Emperor v. Bhutb- 
nath Ghose. 
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SPECIAL BENCH 

Leach C. J., Lakshmana Rao and 
Krishnaswami Ayyangar JJ. 

In re a Pleader, Rajadruy (Bellanj 
District). 

Referred Case No. 18 of 1942, Decided on 5th 
October 1942. 

•• Legal Practitioner—Professional miscon¬ 
duct _Tutoring of witness inside or outside 

Court amounts to professional misconduct — It 
is all the greater when done inside Court in spite 
of warnings. 

The tutoring of a witness by a legal practitioner 
inside or outside Court amounts to professional 
misconduct aDd when tho tutoring takes in 

Court and in spito of warnings tho professional 
misconduct is all tho greater. [P 7026] 

Cr. P. C — 

(’41) Chitaley, Let. Pat. Cl. 10 N. 4 Pt. 1. 
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C. P. c_ 

(’40) Chitalev, O. 3, R. 4 N. 11 I’t. 1 ; Let. Pat. 

(Cal.) Cl. 10 N. 4 Pt. 1. 

(’41) Mulla, Pago 1388 Pt. (e). 

Advocate-General in support of the Notice. 

Respondent in person. 

LEACH C. J.— The respondent is a pleader 
practising in the Dellary District. He was convicted 
by the Stationary Sub Magistrate of Rayadrug of an 
offence under S. 228, Penal Code, and sentenced to 
pay a fine of Rs. 15, or in default to undergo simple 
imprisonment for a week. The nature of his offence 
was this. His client was in the witness box under 
cross.examination and he was -tutoring her with 
regard to the answers she should give. He was 
warned by the Magistrate, but he persisted in his 
improper conduct. The conviction and sentence 
were concurred in by the District Magistrate of 
Bellary on appeal and by this Court in revision. As 
the result of this conviction the respondent lias l>een 
charged with professional misconduct. That he was 
guilty of gross professional misconduct is not now 
open to question. It is very improper for a legal 
practitioner to tutor a witness inside or outside 
Court and when the tutoring takes place in Court 
and in spite of warnings the professional misconduct 
is all the greater. The respondent has tendered an 
apology to this Court and has undertaken not to 
repeat his offence. His offence is, however, so grave 
that we cannot allow the matter to end with a mere 
censure on him. We have tftkon into consideration 
his apology and his promise with regard to future 
behaviour, but his sanad will bo suspended for one 
month from todav. 

C.R.K./G.N. Order accordingly. 
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Horwill J. 

hi re M. K . Rangai Goumlan — 

Petitioner. 

Criminal Revn. No. 016 and Rcvn. Petn. No. 862 
of 1911 and Criminal Appeal No. 20 of 1942, Decid¬ 
ed on 11th March 1942, to revise judgment of 
Court of Session, Coimbatore Division, I)/- 00th 
September 1911. 


(a) Companies Act (1913), Ss. 236 and 282 — 
Company goiog into voluntary liquidation — 
Accused appointed liquidator — Accused as 
liquidator tiling periodical returns during 1934 
— In 1935 accused writing against debt of Rs. 
33,600 due by him to company as many indi¬ 
vidual items of shares and debts as he could 
think of and writing off balance—Writing off oi 
his own debt being false and dishonest accused 
held properly convicted under S. 236 — If other 
entries against his debt of Rs. 33,600 were true 
accused held guilty also under S. 282. 


Tho company wont into voluntary liquidation on 
15th Juno 1934 and appointed tho accused, who 
was the secretary of tho company as the liquidator. 
He performed tho duties of the liquidator, and in 
accordance with those duties ho had to send in 


periodical returns of the position of tho company as 
required by S. 214 of the Act. lie showed the assets 
of the company as Rs. 53,010-120 and liabilities as 
Rs. 36,465-2-2 in all of his returns. On 19th June 
1935 he made certain entries in the accounts which 
rendered tho subsequent periodical statements in- 
iorreet. Ho owed to the company a emu of Rupees 
33,600, on a promissory note, and in 19.15 had 


written of! against his own debt of Rs. 33,600 as 
many individual items of shares and debts as he 
could think of rind wrote off the balance as bad 
debts : 

Held that (1) since the writing of! of his own 
debt by the accused was false and dishonest the 
accused was properly convicted under S. 236 ; [P 703/] 
(2) if the other entries showing individual items 
of shares and debts against tho accused's own debt 
of Rs. 33,600 were true, then the accused was also 
guilty of an offence under S. 282. [P 70 3g] 

(b) Companies Act (1913), Ss. 236 and 208A 
(2)—Company going into voluntary liquidation 
— Director does not cease to be director when 
liquidator is appointed—Liquidator is officer of 
company — S. 236 held applied to liquidator 
whether as contributory, director or officer. 

The liquidator of a company which had gone into . 
voluntary liquidation was prosecuted under S. 236. ’ 
He was also a contributory. It was argued that 
though the accused was once a director of tho com¬ 
pany he ceased to be so when once liquidation pro¬ 
ceedings had begun : 

Held that (1) tho wording of S. 208A (2) indicated 
that although a director lost most of his powers on 
tho appointment of a liquidator he did not cease to 
be a director ; (P 703/*] 

(2) the liquidator was an officer of the company ; 

CP 703/*] 

(3) therefore whether as director, officer or con¬ 
tributory S. 236 applied to the accused. (P 703/i] 

(c) Companies Act (1913), S. 282—S. 282 ap¬ 
plies to de facto liquidator. 

Seotion 282 applies to a do facto liquidator. A 
person who accepts an appointmcntasliquidatorofa g 
company and who has acted in accordance with the 
|X>wcrs granted to him, must be deemed to have 
accepted the duties and responsibilities of that office 
and so any wrongful act done by him is a wrongful 
act done by him a6 liquidator oven though his ap¬ 
pointment was irregular such fts by reason of want 
of a proper quorum at the general meeting at which 
a resolution appointing him was passed : (’17) 4 
A. I. R. 1917 All. 93, Rel.on; (’34) 21 A. I. K. 

1934 Rang. 271, Expl. I 1 ,04(1 J 

A*. S. Jayarama Iyer and G. Gopalaswami 

for Accused. 


A. S. Sivakaminathan for Public Prosecutor — 

for the Crown, 

ORDER. —The Okknliga Mabajana Bank Ltd., 
[aramadai, went into voluntary liquidation on 15th 
uno 1934 on an extraordinary resolution passod by 
t; and tho company appointed the accused, who 
ro8 tho secretary of the company, as the liquidator, 
le performed tho duties of the liquidator, and in 
ceordance with those duties he had to send in 
eriodical returns of tho position of the company as 
oquired by S. 244, Companies Act. He showed the 
ssets of tho company as Rs. 53,010-12-0 and liabi- 
ties as Rs. 36,465-2-2 in all of bis returns. On 
9th June 1935. he made certain entries in the> ac- 
ounta which rendered tho subsequent periodica 
tntomonts incorrect. He owed to tho company ft 
urn of Rs. 33.600, on n promissory nolo ; ami on 
9th June 1935, he showed that amount on (u 
redit ride. On 20th March 1935 he showed °n 
lie debit side as share capital — ‘ v * .. 

founder Rs. 2000 and share capital— 
wami Goundor Rs. 2000, these persons 
nolo and brother respectively. Aeons 
9th Juno 193.% ho showed .1 debit entry oMts ; b0 00 
or his own shares. Rs. 112’* tor hit o«vn current 
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a account, Rupees 3000 as having been paid to the 
Karamadai Ranganathaswami Devasthanam, a 
fixed deposit of Rs. 6000 to the Coimbatore Jano- 
pakara Nidhi ; and another item of Re. 400 towards 
a fixed deposit in the Okkaliga Mabajana Bank 
(possibly his own). He also showed various other 
payments by way of interest, then debited the Bank 
with Rs. 660 as unpaid salary due to himself and 
the remainder necessary to balance these various 
items against the credit item of Rs. 33,600, he 
entered as “bad debts written off”—Rs. 11,974-2.0. 

The accused was first prosecuted in the Court of 
the Sub-Divisional First Class Magistrate of Coim¬ 
batore under S. 262, Companies Act, for sending a 
false periodical return and again before the Sessions 
Judge of Coimbatore under S. 236 of the Act, for 
falsifying the accounts. He was convicted by both 
the Sub-Divisional Magistrate and by the Sessions 
0 Judge of these offences, and was sentenced to six 
months rigorous imprisonment and a fine of Rs. 
250 with a further period of three months rigorous 
imprisonment in default of payment of the fine, and 
two years rigorous imprisonment respectively, the 
Sessions Judge making his sentence to run concur¬ 
rently with the sentence imposed by tho Sub-Divi¬ 
sional Magistrate. The accused appealed against tho 
conviction by the Sub Divisional Magistrate ; and 
the appeal was beard by the Additional Sessions 
Judge of Coimbatore, who affirmed the conviction 
and sentence. These two matters have now come up 
before this Court iu revision against tho order of 
the Additional Sessions Judge of Coimbatore dis¬ 
missing the appeal and also by way of u regular ap¬ 
peal against the conviction and sentence by the 
Sessions Judge of Coimbatore. 

c It is not quite certain from the records in the 
Courts below what exactly tho case of the accused 
was. Ho stated before tho committing Magistrate 
■‘I did not do anything fraudulently. I did so for 
the benefit of the bank.” As the learned Sessions 
Judge says, this reads as if tho accused admitted 
that he was responsible for theso entries ; but that 
he pleaded that he had done so in the best interests 
of the bank. In tho Sessions Court he said : 

“There was a proposal for holding a general 
meeting for winding up tho bank, but as there was 
no quorum nothing could bo done. Subsequently I 
did no transaction on behalf of tho bank. I do not 
know who made tho entries in tho books after 1934.*’ 

ihe learned Sessions Judge naturally took this to 
bo a plea that he did not know anything about it. 
In this Court, the learned advocate for the accused 
d has made it clear that tho case of tho accused is 
that although he did not actually write these ac¬ 
counts, he did know what was written, that they 
were written with his authority, that those entries 
were correct even though somo of the transactions 
were unauthorised, and that the accounts were not 
false. The balance sheet ho admits to be incorrect, 
but pleads that it was sent in negligently in tho 
^amo form with the same figures without any dis¬ 
honest motive. There is no doubt in my mind that 
looking at the accounts as a whole, the accused did 
intend to writo ofl his own debt by making the 
entries ho did in the accounts, that ho knew that 
ho had no authority to do so, and that ho made 
those entries with tho dishonest purpose of avoiding 
payment of his debt. I havo no doubt too that the 
purpose of sending in the periodical returns in the 
‘Ohio form throughout was to conceal from tho 
Registrar and persons likely to seo those periodical 
returns tho fact that he had made these dishonest 
entries in the accounts. That is what the Sub-Divi¬ 


sional Magistrate found ; and I have no doubt that 
he wa3 right. € 

It is argued that the charges in these two cases 
were inconsistent ; because if the entries in the 
accounts were false, then the periodical return was 
true ; and so the accused could not be found guilty 
of both offences. It is also argued that there is no 
reason to believe that the entries in the accounts of 
20th March 1935 and on 19th June 1935 were not 
true. It is pointed out that the prosecution has not 
let in any evidence to show that the creditors men¬ 
tioned therein were not actually paid. It is further 
contended that although the accused as a liquidator 
had no authority either to write of! share capital 
and credit it against debt9 or to writo off the balance 
of bis own debt against sums due to creditors and 
to shore-holders ; yet the entries corresponded with 
real transaction, and so cannot be false entries. 
There is something to be said for this last argument / 
as far as the debts, and perhaps also the writing off 
of share capital aDd the sum due to the accused on 
current account are concerned ; but I do not agree 
that the writing off as a bad debt the balance of 
Rs. 11,974-2-0 due by tho accused is a real transac¬ 
tion. I do not believe that the accused even pur¬ 
ported to exercise an authority to write off a part of 
his own debt. He had written off against his own 
debt of Rs. 33,600 as many individual items of 
shares and debts as he could think of ; and if he 
was to balance bis accounts he had to enter this 
sum of Rs. 11,974-2-0, Something had to be written 
against that figure ; and “Bad debts written off” 
wo3 apparently the best that the accused could 
think of. At least with regard to this sum of 
Rs. 11,974-2-0, therefore, the account of 19th June 
1935 was false na well as dishonest; and the accused 
was therefore properly convicted by the Sessions 1 ® 
Judge. If, as the accused contends, the other entries 1 
aro true entries, then the accused was also guilty 
of an oflence under S. 282 of the Act. The latter 
conviction, however, is of little importance; because 
the sentence was six^months rigorous imprisonment 
and a fine of Ra. 250 with rigorous imprisonment 
for three months in default of payment, which was 
to run concurrently with the larger sentence im¬ 
posed by the Sessions Judge. 

1 1 has been argued with regard to the oflence 
under S. 236 read with S. 282, Companies Act, that 
tho accused was not a director or manager or an 
officer or contributory and therefore could not be 
found guilty under that section. It was argued that 
although ho was once a director of the company, he 
ceased to bo one when once liquidation proceedings 
had begun. Section 208A (2) saya that on tho ap- h 
pointment of a liquidator all tho powers of a director 
cease except ao far aa the company in general meet¬ 
ing or the liquidator sanctions tho continuance 
thereof. The wording of this section thus indicates 
that although tho director loses most of his powers, 
he does not cease to bo a director. Moreover, the 
liquidator is an officer of tho company. That was 
held in (1929) 1 Ch. 151.1 The accused was also a 
contributory. So whether as director, officer, or con¬ 
tributory, S. 236 would apply to the accused. 

With regard to the conviction under S. 282, it is 
argued that tho accused was not legally appointed 
as liquidator, because at tho extraordinary general 
meeting at which a resolution was passed there was 
no proper quorum, the quorum being ten and only 
nine persons attending. The accused explained in 


1. (1929) 1 Ch. 151 : 98 L. J. Ch. 117: (1929) 
B. iV C. It. 32: 140 L. T. 80, In re Windsor Steam 
Coal Co. Ltd. 
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a re P ] y t0 a letter from the registrar on this point 
that ho held a proxy from another director which 
made thequoruni. Even if there had been no quorum, 
1 still think that the accused was properly convicted 
under S. 2o2; for the liquidator referred to in that 
section is presumably the de facto liquidator. A 
pereou who accepts an appointment as liquidator of 
a company and who has acted in accordance with 
the powers granted to him, must be deemed to have- 
accepted the duties and responsibilities of that office 
and so any wrongful act done by him was a wrongful 
act done by him as liquidator. This view was held 
by Walsh J. in 39 All. 412.2 A. I. R. 1934 Rang. 
271 s has been quoted as an authority for the oppo- 
site view; but the question that calls for decision 
here did not arise in that case however. There, there 
was scarcely any pretence of an extraordinar 3 ’ reso¬ 
lution that the company should go into voluntary 
b liquidation. No notice had been sent to thedirectors 
or to the members; and the agenda made no refer¬ 
ence to the bringing up of this subject. During the 
course of the winding up, the liquidator applied to 
the Court for directions to examine the directors; 
and it was held by the learned Judge that as the 
company had not passed any valid resolution that 
it could not. by reason of its liabilities, continue its 
business and that it was advisable to wind up, the 
company was not in voluntary liquidation at all; 
there was therefore no liquidation, and the liquida¬ 
tor Lad no authority to do any of the acts ordinarily 
permitted to a liquidator. The application to the 
Court was then opposed by membersof the company; 
but in the piesent case, as far as we know, all the 
members of the company approved of tbo voluntary 
winding up, everything was regular with the possible 
c exception of the quorum, for which t be accused gave 
a reasonable explanation. Tbero can bo no doubt 
that tbo accused always acted as if be was the 
liquidator; and every act ho did purported to be 
done in the exercise of that power freely conferred 
by the members of tbo company at a meeting pro¬ 
perly convened for the purpose of winding up the 
company. 

The only remaining question is that of sentence 
There can ho no doubt that the accused committed 
a serious odenco by making those entries in his 

account books. Ho was able to secure himself against 

all action for the recovery of the largo debt duo by 
him; and there can be no doubt that throughout he 
was actuated by a dishonest motive in concealing 
tbo fact that this debt was shown as paid of!. Had 
it not been for the fact that another liquidator was 
subsequently appointed by this Court because of tbo 
*' unsatisfactory manner in which the company was 
being wound up by the nccueed, this fraudulent 
transaction of tbo accused would never have como 
to light. On tbo other hand, it is argued that this 
offence took place nearly six years ago and tbnt the 
accused could easily have avoided liability by filing 
an insolvency petition for ho had no money with 
which he could have met hisobligation. Theacoused 
has already been subjected to two trip Is and has 
served more tnan six months in jail ; and I do not 
think the interests of justice require a further long 
term of imprisonment. There is still due from him 
a fine of Its. 250 in default of payment of which he 
will have to undergo a further period of three 
months rigorous i mprisonment. Tho conviction and 

2. (’17) 4 A.I.R. 1917 All. 93: 39 I. C. 478: 18 
Cr. L. J. 510 : 39 All. 412 : 15 A. L. J. 346, Em¬ 
peror v. Satis Chandra Chose. 

3 , ( 1 34 ) 21 AIIt * 1934 Kang. 271 : 151 I. C. 987, 

J - C. Do v. K. B. Roy. 


o of the Sub-divisional Magistrate under 

S. 282, Companies Act. are affirmed and the revision 
petition dismissed. The conviction by the Sessions 
Judge under S. 236 of the Act is affirmed and the 
sentence reduced to the period already undergone. 
The accused will undergo tho defanlt sentence im- 
posed by the Sub-divisional Magistrate under S. 282 
of the Act if he does not pay the fine within a 
month of this date. 

C.R.K./G.N, Order accordingly. 
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King J. 

M. R. M. N. Chockalingam Chettiar 

— Appellant 
v. 

Government of Madras — Respondent. f 
Second Appeal No. 140 of 1940, Decided on 25th 
March 1942, against decree of Dist. Court, Madura, 
in A. S. No. 153 of 1938. 

Sea Customs Act (1878), Ss. 188, 191—Goods 
seized on suspicion of smuggling — Inquiry by 
Inspector of Customs — Collector passing order 
on evidence recorded by Inspector — Central 
Board of Revenue on revision confirming Col¬ 
lector’s order of confiscation — Suit in civil 
Court held barred. 

Certain silk goods were seized by the customs 
authorities as they were suspected by the customs 
authorities to be smuggled; an inquiry was held by 
the Inspector of Customs at which the owner of 
tho goods was heard and was represented by tbo 
advocates. No facility was refused to him to put for- ^ 
ward whatever evidence ho had to adduce or argu¬ 
ments he wished to present in support of his caso. 

Tho records of tho caso were sent to tbo Collector of 
Customs and Salt Revenue who passed an order 
confiscating the goods which had been seized, bold¬ 
ing that they bad been smuggled. This order was 
passed without any further bearing being afforded 
to the ownor. The owner thereupon applied under 

S. 188 to the Central Board of Revenue which held 
on revision that tho order of tho Collector of Cus¬ 
toms was right and could not bo interfered with. On 
a suit by tho ownor for a declaration that tho order 
of tho Central Board of Bovcnuo was not valid and 
binding on him : 

Held that even if it be true that the procedure of 
tho Collector of Customs was notin accordance with 
tho Act or with the principles of justice, there was a h 
definite remedy provided by the Act and bonce the 
owner had no right of suit : (’41) 28 A. I. R. 1941 
Mad. 530 (F. B.), Rel. on; (’40) 27 A. I. R. 1940 

T. C. 105, Expl. and Distmrj. (p 7050] 

A\ Rajah Ayyar and K. S. Ramamurthy 

— for Appellant. 

Government Pleader — for Respondent. 

JUDGMENT. — Tho appellant was tho owner 
of certain silk goods seized by the customs authori¬ 
ties at a placo near Madura on 16th October 1935. 

These goods were suspected by tbo customs authori¬ 
ties to bo smuggled and an inquiry was held by the 
Inspector of Customs, Negapatam, at which it is 
conceded that tho appellant was beard and was re¬ 
presented by tbo advocates of tbo Tanjore Bar and 
that no facility was refused to him to put forward 
whatever evidenco ho had toadducoor arguments he 
wished to present to tho Court in support of his case. 

1 ho records of the caso were sent to the Collector of 
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a Customs and Salt Revenue who passed an order in 
January 1936 confiscating the goods which had been 
seized, holding that they had been smuggled. This 
order was passed without any further hearing being 
afforded to the appellant. The appellant thereupon 
applied under S. 183, Sea Customs Act, to the Cen¬ 
tral Board of Revenuo which on 5th May 1936 held 
on revision that the order of the Colleotor of Cus¬ 
toms was right and could not bo interfered with. 
This second appeal arises out of a suit by the plain¬ 
tiff for a declaration that the order of the Central 
Board of Revenue is not valid and binding on him 
Both the learned Subordinate Judge of Madura and 
the learned District Judge of Madura have held 
that there was no right of suit and this is the sub¬ 
ject-matter of the second appeal. Section 188, Sea 
Customs Act, provides that every order passed under 
that section shall, subject to the power of revision 
b conferred by S. 191 be final. It is argued for the 
appellant that the use of the word ••final'’ does not 
necessarily mean that in all circumstances the juris¬ 
diction of civil Courts is barred, and I have been 
referred to a recent decision of the Privy Council 
reported in I. L. R. (1910) Mad. 5991 in which the 
lollowing words occur : 

‘‘It is also well settled that even if jurisdiction is 
so excluded, civil Courts havo jurisdiction to exa- 
mine into cases where the provisions of the Act have 
not been complied with or the statutory tribunal 
has not acted in conformity with the fundamental 
principles of judicial procedure . 99 

Ihe argument is that in the present case the pro¬ 
visions of the Act have not been complied with and 
also that .the fundamental principles of judioial 
procedure have been violated. A verv interesting 

c argument has been developed on this question, but 
it seems to me that it is unnecessary for mo to con¬ 
sider it. The argument is based upon the fact that 
tbe ,wp r d "adjudged” in S. 182 requires that the 
offioial who is adjudging confiscation must do so by 
a judicial order and cannot pas3 a final order with- 
out personally hearing the person against whom it 
•a to be passed. Therefore, in refusing to give a per¬ 
sonal hearing to the appellant, the Collector of Ous- 
toms was infringing the provisions of the section 
•““damental prinoiplesof judioial procedurealso 
inolude the right of the appellant to bo heard and to be 
h<*rd not only by a subordinate official but by the 

* h ° ‘ S .^° pa3s tho order a g a ‘Qst him. In the 
P. ®? e °J case - tbe . re is no doubt at all that the appel- 

ectorTf r“ r f d,bU V b ° was beard DOt b * ‘he'Col- 
? ° usto “ a but b * the Inspector of Customs; 

d vented^™ J*® V* 8u 8« e9tion that ho was pre- 
which he wi Ji 1 ?, adduciQ g “11 the evidence 
Zh2 i ‘ adduce and proving any fact 

7ud™ h ® T 9 u 6d n° pr ° Ve - As the learned District 
Judge has held, all tho records of the case must bo 

tomsThen 0 ! hav ° b .T 1>eforo the Collector of Cus- 

Xat Tho pa S 0r 1 der Qnd it oannot be said 

hav no Ld » Wn8 ( Pa9Sed Witbout the appellant 
Having had an opportunity of putting forward his 

case, even though he was not present in person or 

by advocate boforo tho Collector of Customs. It has 

boon found that the written arguments that were 

submitted to the Inspector of Customs must havo 

boon before tho Collector of Customs also. I havo 

been referred to certain Calcutta cases dealing with 

,? 6 - kegftl I ractitioners’ Act, which I think arc 

d istinguishabl e from the facts of the present case, 

!• Cl°) 27 A. I. R. 19loT.“cTl05TT^iTcr23r- 

n<umV 194 , 0) Mad> 599 : 67 L A - 222 = I. L- R 
v. ' 194 (P - 0) ' °' St «« 
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because there is a specific sub-section of that Act 
which requires that before any person's name is * 
included in the list of touts, he must be given an 
opportunity to show cause why his name should 
not be included. The existence of that sub-section is 
a clear justification for the finding of the Calcutta 
High Court that before any Court can include the 
name of any person as a tout, that Court and not a 
Court subordinate to it must hear his objection to 
that course. There is no such provision in S. 182 
As I say, however, I do not think it necessarv"for 
mo to give any finding whether the use of the word 
adjudged" in S. 182 requires that the actual offi. 
cial who passed the order of confiscation must hear 
the person whose goods are being confiscated. There 
is another remedy provided by the Act and that is 
an application to the Central Board of Revenue 
under S. 191. In the present case such an applica¬ 
tion was made and failed, and although all the f 
arguments before me have been concentrated upon 
the failure of the Collector of Customs to observe 
the procedure laid down by the Act, the'suit is not 
to set aside his order but to set aside the order of 
tho Central Board of Revenue. Against that order 
no criticism at all has been put forward. The order 
shows that it was passed after the appellant's coun¬ 
sel had been duly heard and no attempt whatever 
has been made to suggest that in passing that order 
the Central Board of Revenue has in any way in. 
fringed the principles of justice or the provisions of 
the Act. As has been laid down in a recent Full 
Bench deoision of this Court in I.L.R. (1941) Mad. 

8602 at p- Q 59 wliere b y an act of Legislature powers 
are given to a person for a public purpose from 
which an individual may receive an injury, if tho 
method of redressing the injury is indicated by the 
statute the ordinary jurisdiction of civil Courts is ? 
ousted and a suit does not lie. It seems to me clear, 
on the principles there enunciated that even if it be 
true that the procedure of the Collector of Customs' 
was not in accordance with the Act or with the 
principles of justice, there is a definite remedy pro-, 
vided by the Act and because that is so the appel-I 
lant had no right of suit. In the result, this appeal, 
must fail and is dismissed with coats. Leave tol 
appeal is refused. 

C.R.K . /R.K . Appeal dismissed. 

2. (’41) 28 A. I. R. 1941 Mad. 530 : 196 I. 0. 353: 
I.L.R. (1941) Mad. 850; (1941) 2 M.L.J. 47 (F.B.), 
Secretary of State v. Jagannadham. 


1912 M/89 A 90 


A. I. R. (29) 1942 Madras 705 
Horwill J. 

Kuppala Krishtappa — Petitioner 

v. 

Premaleelamani , minor by mother 

Subbamma — Respondent. 

Criminal Rovn. Case No. 723 of 1941 (Criminal 
Rovn. Petn. No. 678 of 1941), Decided on 30th 
October 1941, to revise order of Joint Magistrate 
Penukonda, D/- 2dth April 1941. 

Criminal P. C. (1898), S. 488 — As long as 
child is with mother, she must be given suffi¬ 
cient to maintain child — If father has right to 
custody of child he can at any time institute 
proceedings for that purpose—It is improper for 
Court to refuse maintenance for child merely 
because it was oi opinion that mother had no 
right to custody oi child. 
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A9 long as a child is with the mother, the mother 
must be given sufficient to maintain the child. If 
the father has a right to the custody of the child, 
he can at any time institute proceedings for that 
purpose. An adult can be coerced into coming into 
proper custody by refusing maintenance; but a child 
has no such choice ; it mu9t remain with whom¬ 
soever takes it. So that it would be improper for the 
Court to refuse maintenance for the child merely 
because it was of opinion that the mother had no 
right to the custody of the child. [P 706d] 

Cr. P. C. — 

('41) Chitaley, S. 488, N. 9, Pts. 6, 8. 

(’41) Mitra, Page 1556, N. 1276 M Children in 
custody of mother.'* 

A. Gopalacharlu — for Petitioner. 

J. V . Sriyxivasa Rao — for Respondent. 

I Public Prosecutor — for the Crown. 

ORDER_This petition arises out of an applica¬ 

tion by the wife of the petitioner for maintenance 
under S. 488, Criminal P. C., for their child, which 
is in the custody of the mother. The husband and 
wife separated because they did not get on well 
together and because the petitioner contemplated 
taking another wife which he eventually did. The 
eldeTS of the village met together and effected a 
compromise, by which the wifo was to get land 
worth Its. 400 for her maintenance and a house to 
live in. The compromise refers to the petitioner's 
undertaking to bring the child up and protect it and 
to get it married. 1 think this language would bo 
more appropriate to the retention of the child by 
the father rather than by the mother ; but whether 
this is what the panchayatdars decided is not quite 
clear. Tho learned Magistrate seemed to think this 
r reference quite consistent with the child's staying 
with its mother. Some time after the settlement 
was effected, tho petitioner sent a notice to his wifo 
telling her that she should return tho ohild or he 
would not he responsible for its maintenance or for 
its marriage. She replied to tho effect that 6ho was 
under no obligation to return the child and that ho 
must maintain it. Eventually, the present applica¬ 
tion was Cled by tho wife for an allowance of Rs. 15 
monthly as maintenance for tho child. Tho Magis¬ 
trate ordered payment of Rs. 10 a month. Two 
points have been raised by the learned advocato for 
tho petitioner. Ono is with regard to tho custody of 
the child and his right to refuse maintenance unless 
tho child is returned to his care, and the second is 
with regard to the quantum of maintenance. What¬ 
ever may bo tho correct construction of tho eettlo- 
<1 ment deed, it seems to mo clear that as long as tho 
ohild is with the mother, the mother must bo given 
sufficient to maintain the child. If tho father has a 
right to the custody of tho child, he can at any time 
instituto proceedings for that purpose. An adult can 
bo coerced into coming into proper custody by re¬ 
fusing maintenance; but a child has no such choice; 
it must remain with whomsoever takes it. So that 
it would bo improper for tho Court to refuse main¬ 
tenance for tho child merely because it was of 
opinion that the petitioner had no right to tho 
custody of the child. 

It scorns to mo that the rato of maintenance 
awarded by the learned Magistrate i6 rather high. 
Evidence has been adduced in which it is said that 
the petitioner is doing somo money.londing business, 
but the Magistrate bus not said that bo accepts that 
evidence. Without discussing tho proper rate of 
maintenance ho says, "From the evidence it is 
apparent that the counter-petitioner is not a poor 
man. Do owns 2 acre9 of wet land and G acres of 


dry land. I therefore order that he pay Rs. 10.*' If 
that land is the only property of the petitioner he C 
clearly cannot afford to give his child Ra. 10 a 
month. Those who arranged the compromise be- 
tween the husband and wife thought that land worth 
Rs. 400 would yield a sufficient income for the 
maintenance of the wife. That land would not 
yield more than Rs. 30 or Rs. 40 a year. To award 
Rs. 10 a month for the child would therefore be 
grossly excessive. On the other hand, it i9 equally 
clear that the mother, from suoh a small allowance, 
would have nothing to spare for the child. I reduce 
tho rate of maintenance awarded from R9. 10 a 
month to Rs. 6 a month. 

C.R.K./G.N. Order accordingly. 

A. I. R. (29) 1942 Madras 706 

Leach C. J. and Lakshmana Rao J. / 

Valliappa Chettiar — Petitioner 

v. 

Arandi and others — Respondents. 

Civil Misc. Petn. No. 2038 of 1942, Decided on 
11th August 1942, to issue a writ of certiorari. 

(a) Madras Hindu Religious Endowments Act 
(2 of 1927), S. 44B (2) (d) (i) _ Appeal under— 
District Collector can reverse Collector's order 
—But notice to respondents is condition prece¬ 
dent to District Collector's right to exercise 
jurisdiction. 

In an appeal under S. 44B (2) (d) (i) the Distriot 
Collector ha9 power to reverse an order passed by 
tho Collector but before he exercises this power be 
must serve notice on the respondents and give them ^ 
an opportunity of being heard. In other words, 
notice to tbe respondents is a condition precedent to 
his right to exercise jurisdiction in the matter. An 
order passed without notice to the respondents beiDg 
without jurisdiction will bo quashed by the High 
Court by tho issue of a writ of certiorari. 

[P 7076] 

(b) Madras Hindu Religious Endowments Act 
(2 of 1927), S. 44B (2) (d) (I) — Application to 
High Court for writ of certiorari to quash Dis¬ 
trict Collector's order opposed by District Col¬ 
lector — District Collector can be made liable 
for costs as public officer. 

Where an application to tho High Court for a 
writ of cortiorari to quash an order passed by tbo 
District Collector in an appeal under S. 44B (2) (d) 

(i) is opposed by tbo District Collector and tho ap- ,, 
plication is allowed tho District Collector can^bo 
made liable for costs as a public officer. (P 707<f] 

K . Rajah Ayyar — for Petitioner. 

S. Ramachandran for M. Krishna Bharathi — 

for Respondents. 

Govcrnyyicnt Pleader — for tbe Government. 

ORDER.—This is an application for the issue of 
a writ of certiorari to quash an order of tho Collec¬ 
tor of Coimbatore. Tho application arises out of a 
petition filed under S.44B, Madras Hindu Religious 
Endowments Act, 192G, asking for an order direct¬ 
ing tbo resumption of certain Dovadayam mam 

lands granted to tho Eariakaliamman, AU»anur 

Amman and Mariamman temples in the villages o 
Alambadi. Tbe petition was tiled by tbo trustees of 
these temples. Tbo petitioner now before us ana six 
other persons were made respondents, as they \.ere 
in possession of tbo lands as alienees. o respon- 
dents raised tho contention that tho section bad no 
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n retrospective effect find this wns accepted by the 
Revenue Divisional Officer. Consequently, ho held 
that tho application filed by the trustees was not 
maintainable. Thereupon, the trustees appenled to 
the Collector of Coimbatore under S. 44 B (2) (d) (i) 
which ea^s: ' ' w 

‘•Any party aggrieved by an order of thoCollector 
under cl. (a) may appeal to the District Collector 
within such time as may be prescribed, and on such 
appeal the District Collector may, aftergiving notice 
to each of tho persons and bodies mentioned in 
cl. (b) and alter holding such inquiry as may be 
prescribed, pass an order confirming, modifying or 
cancelling tho order of the Collector. M 

Without issuing notice to tho respondents in the 
proceedings before the Revenuo Divisional Officer 
and despite the fact that they had obtained an order 
in their favour, tho District Collector directed the 
Revenue Divisional Officer to re-opsn the case and 
decide it on its merits. He disagreed with the opi¬ 
nion of the Revenue Divisional Officer that the sec- 
tion hud retrospective effect. In passing this order 
the District Collector acted without jurisdiction. He 
has power to reverse an order passed by the Re¬ 
venue Divisional Oflicer under S. 44D (2), but before 
ho exercises this power he must serve notice on the 
respondents and give them an opportunity of being 
ffieard. In other words, notice to the respondents is a 
condition precedent to his right to exercise jurisdic- 
ition in the matter. The learned Government 
t leader, as he must, concedes that notice should 
bavo been issued, but ho suggests that a writ of cer¬ 
tiorari should not issue as the order was substanti¬ 
ally right. This is not tho question. A party has a 
right to bo heard and that right was denied'to the 
c respondents in tho proceedings instituted by the 
trustees of these tomples. Tho District Collector has 
emphasized his disregard of the law in the affidavit 
which be has filed in opposition to tho application 
for a writ of certiorari. In para. 4 of his affidavit ho 
says: 

“As tho appellate tribunal was of opinion that 
tho first tribunal erred on a question of law, it was 
entitled in law to pass orders remanding the case 
for fresh disposal, without sending notices to tho 
respondents und without holding an inquiry.” 

Iri para. 6 he 9 ftys: 

, " N °K' Unda r ntal Of natural justice 

in T n,? n'° 1D th ° CuUr8e of the Proceedings 

tril , 765 “ ° f 194 ^ Tbo P° w «» an ap- 

S Ihl« n n a | nr ° Widu enOU « b to appropriate 
f of each case.” 1 ' ° r3 ’ accord,n « t0 tho circumstances 

'' out nttitudo Cftnnot bo allowed to pass with- 

a “ rsri k Szn 

,ner The order of the District Collector will bo sot 
lasido and ho will be directed to hear theappeal after 
proper notice has been given to the respo^e ns in 

cor S"mT be, ‘ ,re 11,0 KeV * nu " D i v i si on a I * 0 fib 
ccr. I bo p-titioner is entitled to l.is costs and some 

the trustee respondents. As the Collector haschosen 

to oppose the application the order lor the payment 

of costs must bo made against him us a public offi- 

cer. The costs will bo paid within two months. 

C.R.K./G.N. Order quashed. 
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Kopposwami Ayyar J. 

•S. A. Abdul Subhan Sahib — Appellant 

V. 

-V. Abdul Ravoof Sahib — Respondent. 

Second Appeal No. 924 of 1941, Decided on 29th 

nol1 C - ! c "v DS oo deCr ° e 0f Diat - Court - Trichino- 
poly in A. S. No. 304 of 1940. 

Partnership Act (1932), S. 69 _ Construction 
— Unregistered firm dissolved and accounts 
taken- Su bsequent contract between partners— 

to , f/! COVer mone >' due under contract-Bar 
ot b. 69 does not apply. 

• S ® ct,on 69 bas to be strictly construed. The bar 
in is. G9 does not extend to suits for recovery of 
money due on a contract entered into between the 
partners of an unregistered firm in pursuance of an 
agreement entered into after dissolution and the 

( ’ 37) 24 A I K - 1"? Bom. 225 
and ( 38) 25 A. I. R. 1938 Bom. 108, Disting. 

r* p p . . , a £ p 79 8fl,6] 

A. P. Ramannshna Ayyar — for Appellant. 

B. Pother — for Respondent. 

JUDGMENT. — The only point for considera¬ 
tion in this second appeal is whether the contract 
sought to be enforced in the suit is one to which 
the provisions of S. 69, Partnership Act, apply and 
the suit is hence not maintainable. Both the lower 
Courts have held that, though the partnership had 
not been registered, tbe contract did not come with¬ 
in the purview of S. 69, Partnership Act, and that 
the suit is maintainable. The suit was for the re¬ 
covery of money agreed to be paid by one partner to a 
another under an agreement entered after the part- * 
per::hip was dissolved and accounts were looked 
into. It is an agreement entered into after tho dis¬ 
solution and in the course of the settlement of ac¬ 
counts as between the partners. It is true that the 
dissolution and the taking of accounts were contem¬ 
poraneous but it cannot be said that tho taking of 
accounts whs not subsequent to the di-solution be- 

C ° Uld 1 \ aV ° bcen no takiD « of accounts 
unless there wns a dissolution. 

The two decisions relied on for the appellant and 

referred to by the learned District Munsif in his 

V i Z n 'J: L R - < 19 37) Bom. 6281 and A.I.R. 
bom. 108- have no application to the facts of 
the present case. The first was a suit for recovery of 
money paid by one of the partners as income-tax 
payable by the firm subsequent to the dissolution. 
Ihe assessment itself was subsequent to the dissolu- !l 
t'on. Tho liability to pay that amount was not a 
liability arising under tbo contract entered into at 
tho time of tbo dissolution but the enforcement of 
a right conferred under the Act. Tho second was a 
suit for tbe recovery of money due to a dissolved 
partnership filed by tbo origiual partners suing for 
and on behalf of the firm. But this is altogether a 
different case This is a suit for tho enforcement of 
an agrtement entered into after tho dissolution or 
at the time of the dissolution between the partners 
under which some definite amount was payable by 
one partner to another. Section 69 (2) has no appli¬ 
cation becauso it relates to a suit on behalf of a 

1. (’37) 24 A. I. R. 1937 Bom. 225 : 169 I.C. 424 : 

I.L R. (1937) Rom. 628: 39 Rom. L. R. 260, S. H. 

Ratel v Hus-einhbni Mohamed. 

2. (-38) 25 A I.R. 1938 Bom. 108 : 173 I. C. 766 : 

I. L. R. (1938) Bom. 102 : 39 Bom. L. R. 1214, 
Appayn Nijlinpapra v. Sobrno Babaji. 
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partnership and this is not such a suit. With regard 
to sub-s. (1) it may be said that it applies to a suit 
by a partner and that the partner may be one of a 
dissolved partnership. There are observations in 
I. L. R. (1937) Bom. 6281 to indicate that the suit 
contemplated by S. 69 may be a suit by a partner of 
a dissolved firm. But then, as pointed out already, 
that was a case not of a partner enforcing a contract 
entered into after dissolution as between the part- 
ners but a suit by a partner of a dissolved firm 
claiming rights conferred upon him under the Act 
or enforceable by him under the terms of the part¬ 
nership contract. 

The section has to be strictly construed and I do 
not think on reading the section as it stands I will 
be justified in holding that the bar extends to suits 
for recovery of money due on a contract entered 
into between the partners of an unregistered firm 
in pursuance of an agreement entered into after 
dissolution and the taking of accounts. As a matter 
of fact S. 69 (3) (a) states that sub-ss. (1) and (2) 
shall not affect the enforcement of any right to sue 
for the dissolution of a firm or for accounts of a 
dissolved firm. This is a case in which the firm was 
dissolved, the accounts were taken and in pursuance 
of the taking of the accounts certain amounts found 
duo to the respondent plaintiff were agreed to be 
paid by the appellant defendant. I do not think it 
can bo said that it was contemplated by the Legis¬ 
lature that the prohibition under S.69 should apply 
to enforcement of contracts of this kind. In the 
result the appeal fails and is dismissed with costs. 
Leave refused. 

C.R.K./G.N. Appeal dismissed . 
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Wadsworth J. 

Somayajulu V enkatanarasimham by 
General Power of Attorney holder, 
Tarlade Appala Ramanna — 

Petitioner 

v. 

Govindu Suryanarayana, minor repre¬ 
sented by maternal grandfather and 
next friend, Nadiminti Ganeswara 
Rao and others — Respondents. 

Civil Rovn. Petns. Nos. 1333 and 1G63 of 1940, 
Decided on 2nd April 1942, to roviso order of 
Special Deputy Collector, Chicacole Division, D/- 
« 27th January 1940. 

Madras Agriculturists Relief Act (4 of 1938), 
S. 23—Rent decree — Judgment-debtors’ mort¬ 
gagee applying under S. 23 and impleading one 
of judgment-debtors as counter petitioner—On 
objection being raised as to mortgagee’s com¬ 
petency to file application Court allowing 
judgment-debtor to be transposed as petitioner 
—At time of transposition application by judg¬ 
ment-debtor would have been time-barred _ 

O. 1, R. 10, Civil P. C., held not applicable — 
Court held had no jurisdiction to order trans¬ 
position. 

The niortgngeo from tho judgmont-dobtors under 
a rent decreo applied under 8. 23 and impleaded 
one of tho judgment-debtors as a counter petitioner. 
On an objection being raised as to tho competency 
of the mortgageo to f,| 0 tho application, tbo Court 
allowed tho judgment-debtor who was impleaded as 
a counter pet.t.oner to bo transposed in tho array of 


applicants. At the time when the judgment-debtor . 
was transposed an application by him under S. 23 
would have been time-barred : 

that the Court had no jurisdiction to order 
the transposition merely in order to enable the 
original applicant to overcome a valid objection to 
the maintainability of his application. More espe¬ 
cially so when the person transposed had separately 
hied a petition claiming substantially the 6ame 
relief, which petition had been dismissed and 
against which dismissal an appeal was pending. 

„ ,, . , [P 709a] 

Held further that O. 1, R. 10 had no applica¬ 
tion to the case os there was no question of a bona 
fide mistake in filing tho application in the name of 
a wrong person for the benefit of the right person. 
Tho application was filed by the wrong person 
(mortgagee) for his own benefit and without any idea 
of saving the land for his mortgagors and the Court * 
had no jurisdiction to order the transposition with 
a view to overcome the statutory provisions of S. 23 
regarding limitation. [P 708/i; P 709a 6] 

C. P. C. — 

■(’40) Cbitaloy, O. 1 R. 10, N. 3 Pt. 14. 

(’41) Mulla, Page 514 N. “Scope of sub-r. (1).’’ 

C . V . Dikshitalu —for Petitioner. 

V . Oovindarajachari and S . Ramamurthi — 

for Respondents. 

ORDER.—These revision petitions both contest 
tho correctness of an order passed in an application 
under S. 23 of Act 4 of 1938 whereby in November 
1938 one of the judgment-debtors under the decree 
in a rent suit, who had been impleaded as counter 
petitioner, was transposed as a petitioner whon a 
doubt was raised as to tho competency of the origi- g 
nal petitioner to maintain tho application. Tho 
petitioners under C. R. Ps. Nos. 1663 and 1333 are tho 
landholder and the auction purchaser respectively. 

Tho sale was held in January 1938. The contostiDg 
respondent who was a mortgageo from judgment- 
debtor 1 filed an application under S. 23 on 10th 
Juno 1938 less than a fortnight boforo tbo expiry of 
the period allowed in S. 23. An objection being 
raised to the maintainability of the application on 
tho ground that tbo applicant was not a judgment- 
debtor, the applicant seems to have sought to get 
round tho difficulty by gettingono of the judgment- 
debtors to join him in tho array of applicants. Tho 
basis of an application under S. 23 is firstly a salo 
in execution of a decrco of land in which an agricul¬ 
turist had an interest, and secondly, an application 
within 90 days of the commencement of the Act by 
a judgment-debtor who is an agriculturist entitled 
to tbo benefits of tho Act, to have that salo sot 
asido. It is not therefore possiblo for a person who 
does not possess the necessary qualifications to move 
tho Court to 6ot asido tho salo on behalf of someone 
else who does possess tho necessary qualifications. 

Tho application by the respondent cannot bo re¬ 
garded as an application on bohalf of judgment- 
dobtor 2; nor, in fact, did tho application purport 
to be on bohalf of tho pattadars or to rest on tboir 
qualifications in any way. At the timo when judg¬ 
ment-debtor 2 was transposed an application by 
him would havo boon time-barred by sDrno four 
months. 

This is not in my opinion a case to which O. l, f 
It. 10 has any application. There is no question of 
a bona fide mistake in filing the application in the 
namo of a wrong person for tbo benefit of the right 
person. Tho application was filed by the wrong per¬ 
son for his own benefit and without any idea of 
saving the land for his mortgagors. I am of opinion 
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4 that tho Court had no jurisdiction to order this 
transposition merely in order to enable the original 
applicant to overcome a valid objection to the main- 
tainability of his application. More especially i 3 
this so if, as appears to be the case here, the person 
transposed had separately filed a petition claiming 
substantially thesame relief, which petition had been 
dismissed and against which dismissal an appeal 
was pending. I have not got before me the papers in 
this other matter; but from tho recitals in the 
lower Court's judgment it would appear that counter 
petitioner 2 had applied under S. 15 to have the 
sale set aside. It seems not improbable that S. 15 
was quoted when tho proper section should have 
been S. 23. Counter petitioner 2 in whoso interests 
this order is alleged to have been made has not 
thought fit to appear in this Court and support the 
order, tho civil revision petitions being contested 
only by the original applicant. In the result there- 
fore I am of opinion that tho lower Court had no 
jurisdiction to order this transposition with a view 
to overcome the statutory provisions of S. 23 regard¬ 
ing limitation. The revision petitions arc allowed 
I with costs, payable by respondent 1 in C. R. P. 
No. 1333 and respondent 5 in C.R.P. No. 1663, and 
the order of tho lower Court is set aside. 

C.R.K./G.N. Petitions allowed . 

A. I. R. (29) 1942 Madras 709 (1) 

Mockett and Happell JJ. 

Firm of Palncim Lakshminarayana 
Chetli, represented by managing 
partner, Patnam Lakshminarayana 
c Chetli — Appellant 

v. 

Grandhe Seshamma and others — 

Respondents. 

Appeal No. 34 of 1910, Decided on 30th July 
1942, against order of Dist. Court, Kurnool, D/- 8th 
November 1939. 

Succession Act (1925), S. 373 — Application 
for succession certificate — District Judge can¬ 
not dismiss it under S. 373 on ground that 
complicated questions of law or fact have to be 
gone into — Application disclosing ground for 
entertaining it_Right to certificate Contested- 
District Judge must grant certificate to one 
party or other. 

The District Judge is no doubt entitled to dis- 

(1 S 11 l%.? r ?, n . pp, . icatio ? for accession certificate under 
. o iA if bo is satisfied that there are no grounds 
for entertaining it. But he cannot dismiss it on tho 
ground that complicated questions of fact and law 
would have to be gone into before it could be deci- 
* c ' v * llc h party hud the right to the succession 

q er «7Q C ro» V ' 8 Cl<?ftr fmm Sl 373 ( 3 ) rcfl ' 1 with 

a. 3(3 (2). If there are grounds for entertaining an 
application but the right to n certificate is contested 
the District Judge must make an order forthogrant 
of the certificate to ono party or tho other. Under 
8. 373 (2) ho can make an order after going into 
the merits of the case. But under S. 373 (3) al¬ 
though again he must make an order he need not 
determine question of law or fact which aro too 
intricate and difficult for determination in summary 
proceedings. [p 709e,/] 

Ramanujam, VC'lkatasubbayya and N. Jagan. 
mohana Rao —for Appellant. 

HAPPELL J. — The appellant was directed by 
the District Munsif of Kurnool in whose Court ho 


had filed a suit for recovery of a sum due under a 
promissory note to produce a succession certificate. * 
He accordingly filed a petition in the Court of the 
District Judge of Kurnool under S. 372, Succession 
Act. This petition was opposed by one of the defen - 
dant3 in the suit on the promissory note, who was 
also the wife of the assignor of the promissory note 
to the appellant. She claimed that the debt in 
question together with other properties bad been 
left to her husband and herself jointly and that her 
husband had no right to assign the promissory note 
to the appellant. The learned District Judge, taking 
the view that complicated questions of fact and law 
would have to be gone into before it could bedecided 
which party bad the right to the succession certi¬ 
ficate proceeded to refer the parties to a suit, if so 
advised, and dismissed the petition. The learned 
District Judge was no doubt entitled to dismiss an 
application under 8. 373 if he was satisfied that / 
there were no grounds for entertaining it. The Dis- 
trict Judge, however, has not dismissed the appli¬ 
cation for that reason, but for the reason that he 
thought the case was too complicated to be decided 
in summary proceedings. This is not a valid reason 
as is clear from S. 373, sub s. (3) of the Act read 
with sub s. (2). If there are grounds for entertain¬ 
ing an application but the right to a certificate is 
contested, it is plain that the District Judge must 
make an order for the grant of the certificate to one 
party or tho other. Under S. 373 (2) he cau make 
the order after going into the merits of the case. 

Rut under S. 373 (3), although again he must make 
an order, he need not determine question of law or 
fact, which are too intricate and difficult for deter¬ 
mination in summary proceedings. The appeal must 
therefore be allowed and the application will bo 
returned to be determined by the learned District 
Judge in tho light of these observations. He will bo 
at liberty to make an order under S. 373, sub- 
6. (2) or(3)or to dismiss the application if he thinks 
that there aro not grounds for entertaining it. 
Costs of this appeal and of the petition in tho lower 
Court will abide the result. 

C.R.K./G.N. Appeal alloictd. 

A. I. R. (29) 1942 Madras 709 (2) 

Chandrasekhara Attar J. 

P. R. Subramania Pattar — Petitioner 


Porathana Andi — Respondent. 

Civil Itevn. Petn. No. 2061 of 1941, Decided on . 
9th April 1942, to revise decree of Sub-Judge,South 1 
Malabar at Calicut, D/- 29th March 1941. 

(a) Negotiable Instruments Act (1881), S. 87 

— Alteration apparent on face of pronote_Onus 

is on plaintiff to explain it and show that it is 
not material. 


When the alteration is apparent on the face of a 
pronote tho onus is on the plaintiff suing on the 
pronote to explain it and to show that it is not a 
material alteration which renders tho instrument 
void and unenforceable. [p 7io t ] 

(b) Negotiable Instruments Act (1881), S. 87_ 
Material alteration—Meaning of— Whether al¬ 
teration material—That alteration does not ulti¬ 
mately involve change in rights and liabilities oi 
parties is not germane — Whether change is 
beneficial or prejudicial to maker does not 
matter — Pronote — Addition ol words ”Pro- 


prletor of Karthika Stores” above signature of 
executant held material alteration. 



710 Madras SOBRAMANIA v. PoRATHANA (Chandrasekhara Ayyar J.) 


„ The fact that an alteration doe 3 not ultimately 
involve any change in the rights and liabilities of 
the parties is not very germane to the consideration 
of the question whether it amounts to a material 
alteration within the meaning of S. 87. Whether 
the change be prejudicial or beneficial to the maker 
does not in the least matter. Any alteration of any 
instrument is material which would alter the busi¬ 
ness effect of the instrument if used for any ordinary 
business purpose : (1892) 9 Q.B.D. 555, Rel. on. 

If the legal identity or character of the instru¬ 
ment has been affected or if the liability has been 
attempted to have been extended by the alteration, 
it must be held to bo material irrespective of the 
fact whether the alteration is to the prejudice of 
the promisor or executant of the instrument or not: 
C40) 27 A.I.R. 1940 Mad. 62, Rel. on. [I> 710/] 

But an immaterial alteration would not affect the 
bindingnatureofthe instrument: (1844) 13 M.&W. 
343, Expl. [P 710/] 

[Addition of the words "Proprietor of Karthika 
Stores” above the signature of the executant of the 
pronote by tho plaintiff was held to ho a material 
alteration though tho plaintiff had ultimately made 
up bis mind to sue tho executant in his individual 
capacity and had accepted his case that he had 
nothing to do with theKarthika Storesat anytime.] 

_ 0 „ [P 711a] 

C. S. Stcaminatha Iyer — for Petitioner. 

S. Ranganatha Iyer and R. S. Siuatninalhan _ 

for Respondent. 

ORDER—Tho Subordinate Judge held that the 
suit promissory note, Ex. A, was materially altered 
after it was executed and that certain words wore 
introduced later. Tho words appear above the sig¬ 
nature of tho defendant and below tho date and 
their translation is "tho Proprietor of the Karthika 
Stores." The plaintiff is tho assignee from defen¬ 
dant 2 who was the original payee. As tho alteration 
is apparent on the face of the document the onus is 
|On tho plaintiff to explain it and to show that it is 
not a material alteration which renders tho instru¬ 
ment void and unenforceable. The plaintiff has 
made no such attempt. Tho learned Subordinate 
Judgo has held that tho alteration is material in 
that the defendant Andi was sought to be converted 
into"Andi, Proprietor of tho Karthika Stores." The 
answor given by the plaintiff is that it does not 
amount to anything more than a more description 
and that in this case it happens to be a wrong dcs- 
cription because Andi was not the Proprietor of the 
Karthika Stores, either according to the plaintiff or 
according to himself. Therefore, he contends that 
it is an immaterial alteration which does not affect 
tho legality of the note. Mr. Swaminntha Iyer also 
contended that a inoro description of that kind which 
is not found in tho body of tho document cannot 
absolve the personal liability of the executant under 
tlio note, ns lias now been held by a Full Bench of 
our Court. 

The fact that an alteration doe 3 not ultimately 
involve any change in the rights and liabilities of 
the parties is not very germane to tho consideration 
of tho rjuo3tion whether it amounts to n material 
alteration within tho meaning of S. 87, Negotiable 
Instruments Act. Wbetbor the clmngo bo projudi¬ 
cial or bencffcinl to the maker does not in tho least 
matter. To use tho language of Brett L. J. in (1892) 

9 Q.B.D. 555*: "Any alteration of any instrument 

1. (1892) 9 Q.B.D. 555 : r ,l b.j.q.jj. .joi : 47 B.T. 

146; 30 W. It. 932 : 4G .). 1“. 500. Sufloll v. Bank 
of l.nglund. 


A. I. R. 

f ® e “ 9 material which would alter the business, „ 
effect of the instrument if used for any ordinary C 
business purpose." One cannot definitely predicate 
what was at the back of tbe person who made the 
alteration and why it was considered necessary to 
have the words inserted in this note. It is not the 
plaintiff s case that it was some inexplicable or frolic¬ 
some act of a stranger. It may he, whatever tho law 
was or is, that the plaintiff or the piyee thought 

i- k-i- insert ' on o{ these words would widen the 
liability of the executant. It is also possible that the 
Karthika Stores were intended to he affected by this 
change. 80 long as it is not the same instrument 
as tbe defendant executed and there has been an 
alteration which might well be considered material 
even though ultimately it may not have the conse¬ 
quence that was intended, it i* open to tho defon¬ 
dant to say that tho instrument that he gave has 
censed to be of any force by reason of the alteration. / 
To quote from tho decision in 30 M. L. W. 746 2 of 
Abdur Rahman J.: “If tho legal identity or charac¬ 
ter of the instrument has been affected or if the 
liability has been attempted to have been extended 
by the alteration, it must be held to bo material and 
this would be eo irrespective of tho fact whether the 
alteration is to the prejudice of tho promisor or 
executant of tho instrument or not.” 

.Mr. Ranganathn Iyer for tho respondent relied on 1 
(1844) 13 M. it W. 343 3 for the position that even 
an immaterial alteration would affect the binding 
naturo of tbe instrument and ho said that in that 
case tho addition of two seals by and near to the 
respective signatures of the defendants was held 
sufficient to discharge the liability of *ho maker 
under the instrument. In urging this argument the 
learned advocate overlooked the fact that tbe nddi- <} 
tion of the seals was not an empty formality but 
was apparently intended to convert the document 
of guarantee into what is technically called thedeed 
of tho defendants. A deed technically so called 
imports certain liabilities and obligations of a wider 
nature than if it had remained an ordinary instru¬ 
ment of guaranteo. This is apparent from tho argu¬ 
ment of Mr. Watson who appeared for thedefondant 
in that enso who pointed out that the addition of 
the seals was most material if it was a deed, sealed 
and delivered. If tho attesting witness was dead, 
upon proof of his handwriting, it would have been 
taken to bo a deod of tbo defendant and it would 
have been difficult for the defendant to negative tho 
fact by evidence. If it was a document under hand 
only tho-considoration must have appeared on the 
face of it, but if it was under 6 cal that objection 
would have been obviated. Again tho period of k 
limitation would be moro or les 9 according as tho 
document were a deed or not. It was on such con¬ 
siderations that the Court of Exchequer held that 
tho alteration was material and its decision was 
confirmed. Lord Denman C. J. 6 ays : “That tho 
additiou gives a different legal character to the 
writing and would, if made with the consent of al 
interested,completely change tho nature of tho rela¬ 
tion towards each uthor of tho parties to it, and the 
remedies upon it." So it is not right to say that it 
was a caso where a mere addition of seals had ren¬ 
dered tho instrument void and of no effect, apart 
from the question whether the alteration by reason 
of this addition was material or not. I ogreo bow- 

2. (’40) 27 A. I. U. 1940 Mud. 62 : 169 I. C. 795 : 

1939-2 M. L. J. 686 : 60 M. L. W. 746. Krusboa 
Charunu Bndhi v. Gouro Cbnndro DynnoSutnanto. 

3. (1814) 13 M. A W. 313 : IS L. J. Ex. 276 : 1 
Dow). A L. 377: 67 li.li. 633. Davidson v. Cooper. 
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g |ever with the lower Court in thinking that tho 
alteration in this case by the addition of the words 
I Proprietor of Karthika Stores” was a material 
alteration intended to be such though it might be 
that the plaintiff had ultimately made up his mind 
to sue the defendant in his individual capacity and 
• has accepted the defendant’s case that he had noth¬ 
ing to do with tho Karthika Stores at any time 
either as Proprietor or in any other capacity. This 
revision petition is dismissed with costs. 

C. R.K./G.N. Petition dismissed . 

* A. I. R. (29) 1942 Madras 711 (1) 

SPECIAL BENCH 

Leach C. J. f Lakshmana Rao and 
Krishnaswami Ayyangar JJ. 

,J Advocate General , Madras — Petitioner 

v. 

Sri Ramanatha Goenka,Editor, Printer 
and Publisher of the Indian Express 

— Respondent. 

Criminal Misc. Petn. No. 514 of 1942, Decided on 
23rd September 1942, to punish respondent for 
contempt of Court of Third Presidency Magistrate, 
Madras. 

•Contempt — Contempt of Court — There 
cannot be contempt more gross than allegation 
that once Magistrate knew that Government 
had instituted prosecution there was bound to 
be conviction. 

There cannot bo contempt of Court more gr039 
c than an allegation that as the Magistrate was told 
that Government was behind the prosecution there 
was not and there could not bo any proper judicial 
trial, that the proceedings before the Magistrate 
wore an empty formality, that the Magistrate had 
made up his mind to convict the accused even before 
the trial was over with a view to conform to what 
he believed to be the wishes of the Government. In 
other words, once the Magistrate know that the 
Government had instituted the prosecution there was 
bound to be a conviction. The High Court will not 
allow attacks of this nature to be made against the 
subordinate Courts without taking serious action. 

CP 7 He./) 

Cr. P. C_ 

(’4*1) Chitaloy, S. 480, N. 4. 

(•41) Mitra, Pago 1510, N. 1262. 

^ Petitioner in person . 

D. Sitarama Rao for V. V. Srinivasa Ayyangar 
and V . C. Copalaratnam — for Respondent. 

LEACH C. J. — Tho respondent is the editor, 
printer and publisher of “the Indian Express/ 1 He 
has been called upon to show cause why he should 
not bo punished for contempt of tho Court of tho 
Third Presidency Magistrate, Madras. On 14th 
August ho was convicted by tho Third Presidency 
Magistrate of having published in hi3 newspaper an 
obscene advertisement and was sentenced to pay a 
fine of Rs. 100 or in default to undergo simple im¬ 
prisonment for a weok. The respondent had tho 
right to challenge the correctness of tho conviction 
and sentence in an application to this Court but he 
accepted tho deoision and consequently no applica¬ 
tion for revision was filed. On lGth August he 
published a leading article in his newspaper in tho 
course of which he said : 

“Tho prosecution clearly stated that tho caso was 
filed as the result of ‘correspondence from Govern. 


ment* but with tho bles9ings of the Magistrate 
refused to produce the correspondence and the state- 0 
meat had to go untested. Without meaning any 
disrespect, we doubt whether in any case where 
opinions count, any subordinate Magistrate will give 
a judgment contrary to what he believes the Govern¬ 
ment of tho day has decided. The fate of this case 
was sealed the minute the police told the Magistrate 
that the Government was behind the prosecution/* 

We accept the statement in the affidavit filed in 
support of this application thatthis passage suggests 
that there was not and there could not beany proper 
judicial trial, that the proceedings before tho Magis¬ 
trate were an empty formality, that the Magistrate 
had made up his mind to convict tho accused even 
before tho trial was over with a view to conform to 
what he believed to bo the wishes of the Govern-! 
ment. In other words, once the Magistrate knew 
that the Government had instituted the prosecution / 
there was bound to be a conviction. It is difficult tO; 
imagino a contempt more gross than this. In his! 
affidavit in reply to the one filed in support of the 
petition the respondent states that he had no inten¬ 
tion of committing contempt of Court. His affidavit 
is merely an attack on Government and the Special 
Press Adviser whom he suspected of having caused 
his prosecution to be launched. He expresses no 
apology for the gross contempt which he has com¬ 
mitted. Mr. Sitarama Rao, in his address to the 
Court, has however supplemented the affidavit by 
stating that his client does tender an unconditional 
apology. The matter cannot be allowed to end with 
the tender of this apology. The contempt is too 
grave and this Court has a duty to perform in the 
matter. This Court cannot allow attacks of this 
nature to be made against the Subordinate Courts of 
this Province without taking serious action. The 
respondent will have to be punished and the sole 
question is what shall bo tho punishment. If the 
apology had not been tendered the only proper 
course would have been to commit the respondent 
to prison, but as he has tendered an unqualified 
apology we will not take this course. The respon¬ 
dent will be directed to pay a fine of Rs. 250 and in 
default of payment to undergo simple imprisonment 
for a period of two months. In addition he will pay 
the costs of these proceedings, which wo fix at 
Rs. 150. 

C.R.K./G.N, Order accordingly. 

A. I. R. (29) 1942 Madras 711 (2) 

Chandrasekhara Ayyar J. ^ 

Sheshamma Shcdthi — Appellant 

v. 

Vasudeva Bhatta and others — 

Respondents . 

Second Appeal No. 376 of 1941, Decided on 10th 
April 1942, against decree of Dist. Court, South 
Kanara in A. S. No. 185 of 1940. 

Charge — Enforceability—Partition between 
Hindu brothers A and N—Charge created in 
favour of A on properties allotted to N's share 
for meeting expenses of certain religious cere¬ 
monies, mahalaya and sradhas of maternal 
grand-father and grand-mother of A and N — 

Step brothers of A and N purchasing property 
allotted to A —Vendees of A held could enforce 
charge against purchaser of B's properties— A's 
vendees held could perform mahalaya and 
sradhas. 
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fj In a partition between A and N a charge was 
created in favour of A over the properties allotted 
to the 6hare of N for the purpose of meeting the 
expenses of certain ceremonies namely the samara- 
dhana of Srinivas Devaru, Navarathri Pnja, the 
Mahalaya and the Sradhas of the maternal grand¬ 
father and grand mother of A and N. Subsequ¬ 
ently, the step brothers of A and N purchased the 
property allotted to A : 

Held that the charge could be enforced by the 
vendees of A against the purchaser of the properties 
allotted to B. There was no prohibition under the 
Hindu Jaw that persons other than those in the 
direct line of descent could not perform the Maha- 
lnya and the Sradba ceremonies and therefore the 
step brothers could perform the eame. Even if 
those ceremonies were performable only by certain 
persons in certain degree of relationship only, the 
difficulty could be got over by A's vendees getting 
them done by competent persons so as to entitle 
them to enforce the charge in respect thereof. 

T. P. AC- [P 

(*36) Mulla, Page 650 Note “Notice of charge.” 

(*34) Mitra, Page 550 N. 534. 

K, Y . Adiga and S, Raynayya Nayak —- 

for Appellant. 

E. P. Sarvotharna Rao — for Respondents. 

JUDGMENT.—The question that arises in this 
second appeal is whether the charge created under 
the partition deed Ex. ‘C* between the two brothers 
Anni Bhatta and Narayana Bhatta over the pro¬ 
perties allotted to Narayana Bhatta’s share and in 
favour of Anni Bhatta can bo enforced by the 
c plaintiffs who have got a sale of the properties 
from Anni Bhatta against the defendant, who is a 
purchaser of Narayana Bhatta's properties. The 
charge was created for the purpose of meeting the 
expenses of certain ceremonies, namely the samara- 
dhana of Srinivasa Devaru. Navarathri Puja, the 
Mahalaya and the sradbas of Narayana Bhatta and 
his wife Venkarama. It may be mentioned that 
Narayana Bhatta is the maternal grandfather of 
Anni Bhatta and Narayana Bhatta. the brothers. 
He made a will Ex. B, appointing his son-in-law 
Rama Bhatta as the executor and directing him to 
get the ceremonies performed perpetually by him¬ 
self and his eons. At that time, the eon-in-law 
Rama Bhatta had two sons. Anni Bhatta and Nara¬ 
yana Bhatta through his first wife, Yamunmma. 
Later on, he married a second wife and the plain- 
tiffs are his second wife’s sons. 

" The plaintiffs’ claim to enforce the charge on the 
ground that they have purchased Anni Bhatta's 
share of tho properties and are getting tho cere- 
monies performed is resisted by tho defendant on 
two grounds, firstly, that tho plaintiffs are not 
competent to perform theso ceremonies as they are 
not in euch line of descent from Narayana Bhatta 
and his wife which would enable them to do tho 
ceremonies for the repose and tho benefit of their 
k°uls, and secondly that the performance of tho 
ceremonies under the partition deed was personal to 
Anni Bhatta and could not bo transferred by him 
to any others. It is conceded that Anni Bhatta and 
Narayana Bhatta could do the ceremonies and that 
as between them they could enter into an arrange¬ 
ment as to who should do them and who should 
pay for tho performance and how much. It is also 
encoded that so far ng tho Navarathri Puja and 
rinivasa Devaru sarnaradhaua are concerned, any¬ 
one can do it or get it done. To this extent there 
can h 0 no legal objection to the charge created 


A. I. R. 

under the deed being enforced against the defendant 
who has purchased Narayana Bhatta’s share of 6 
properties with notice of and subject to the oharce. 
tfutMr. Adiga contended that the Mahalaya and 
sradba ceremonies can be performed by certain per- 
sons only who are recognised in the shastras as 
competent to perform them and that the plaintiffs 
who are not in the direct line of descent from the 
nrst rsarayana Bhatta and his wife cannot perform 
those ceremonies and consequently cannot enforce 
the charge even though Anni Bhatta had asked 
them in the sale deed to perform the ceremonies 
and get payment out of Narayana Bhatta’s proper¬ 
ties. The shastras recognize the competency of 
particular persons to perform such ceremonies and 
say that if they perform them, they will earn merit 
by propitiating their ancestors. The recognition of 
the competency involved also an obligation to do 
ceremonies, though in these days of advanced / 
views with rationalistic ideas prevailing everywhere 
many people seem to think that such ceremonies 
are utterly meaningless and involve a sheer waste of 
time, money and energy. So far as I have been able' 
to gather there is no prohibition that other persons 
could not perform such ceremonies. On the other 
hand, in the absence of persons in the direct lino of 
descent, the shastras contemplate associates, friends, 
sishyas or pupils and co students doing such cere- 1 
monies and as a matter of fact when oblations of 
water known as the tharpanam are offered on 
sacred days like the Amavasya or Rathasapthami 
orthodax Brahmins ofier oblations even to unknown 
persons whose lines have become extinct or who 
have remained as brahmacharis or whose gotras 
are not known. If oblations of water are permissible 
under such circumstances, I am not able to see 
why more substantial oOeriDgs should be regarded g 
as prohibited. 

The difficulty nrged by the defendant can be got 
over by the plaintifis getting the ceremonies con¬ 
ducted through persons competent. The plaintifis’ 
case is that they were getting the ceremonies so 
conducted and this has not been contradicted. As 1 
pointed out by tho Courts below the real spiritual 
efficacy of ceremonies is boyond tho province of the 
defendant to judge. Tho defendants purchased the 
properties subject to the chargo in favour of Anni 
Bhatta and tho plaintiffs claim under Anni Bhatta. 

After all, it should be remembered that the plain¬ 
tifis are not utter strangers or belong to castes 
whose attempt to do the ceremonies for the benefit 
of a deceased Brahmin would be ridiculed. The 
plaintifis are the 6ons by another wife of Rama 
Bhatta on whom tho duty was cast by the testator h 
Narayana Bhatta to do tho ceremonies and so they 
wero done perpetually by him and his sons from 
generation to generation. Anni Bhatta was alivo 
when the suit was filed, but he died subsequently. 

Tho suit relates to a claim that arose during Anni 
Bhatt’s lifetime. Whether after Anni Bhatta’s death 
tho claim could be enforced becauso there is nothing 
in the partition deed, Ex. C, providing for tbo per¬ 
formance of the ceremonies by Anni Bhatta's heirs, 
executors and transferees is a different question and 
need not be decided in these proceedings. Tho de¬ 
crees of the lowor Courts are right and this second 
appeal is dismissed with cost9. 

C.R.K./G.N. Appeal dismissed. 
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King and Kdnhi Raman JJ. 
Kalragadda Rajabapayya — Appellant 

v. 

Devineni Basavayya and another — 

Respondents. 

Appeal No. 213 of 1041, Decided on 14th August 
1942, against decree of Sub-Judge, Tenali, D/- 10th 
December 1910. 

(a) Limitation Act (1908), S. 14 _ Defendant 
executing pronote in plaintiff’s iavour in 1929 
—Plaintiff in 1932 filing petition to adjudicate 
defendant as insolvent on ground that aliena¬ 
tion by defendant of greater portion of his pro- 
perty amounted to fraudulent preference and 
was intended to defeat interests of other credi¬ 
tors — Petition dismissed in 1939 as facts not 
proved — Suit on pronote in 1940 — S. 14 held 
did not save limitation. 

The defendant executed a pronote in favour of 
the plaintiff in 1929. In 1932 the plaintifl filed an 
insolvency petition to adjudicate the defendant as 
insolvent on the allegation that he had alienated a 
greater part of his property in order fraudulently 
to prefer certain creditors and to defeat interest of 
others. The petition remained pending for eight 
years and was dismissed in December 1939, as tho 
alienations did not amount to fraudulent prefer¬ 
ence. Tho plaintifl filed a 6uit on the pronote in 
1940 contending that limitation was saved by S. 14: 

Held that S. 14 did not save limitation. The 
words "unable to entertain it” in S. 14 could not 
c apply to tho action of the insolvency Court, The 
case was not one in which the insolvency Court was 
debarred from entertaining an application filed by 
the plaintifl. The insolvency Court which after 
considering all tho merits of tho case bad held that 
the facts alleged by the plaintiff were not proved 
and therefore dismissed the application of the 
plaintifl could not be said to have been "unable to 
entertain it” within S. 14 : (’33) 22 A. I. R. 1935 
Lab. 736 and 1937 M. W. N. 465, Dialing. 

r . . [V 713 g,h] 

Limitation Act — 

C42) Chitaloy, S. 14, N. 25. 

(’38) Rustomji, Pago 250, Pt. 7. 

* !i b i. C ' Vil P ’ C ’ < 1908 >. s - 35—Trial Court has 
lull discretion in matter of costs — Mere refer¬ 
ence to circumstances of case with no further 
( J detail is not sufficient compliance with S. 35 (2) 

Defendant succeeding on plea of limitation 

and suit dismissed — Defendant is entitled to 
costs. 

A full discretion is vested in the trial Court 

a or ™ fe L ren !; e 10 tbe 'natter of costs. Rut under 
«. 35 if tho Court does not follow tho regular rale 
that costs shall follow tho event, it must state its 
reasons in writing. A mero reference to tho circum¬ 
stances of tho case with no further detail mentioned 
is not a sufficient compliance with the provisions 
of S. 35 (2). A plea of limitation is in no eenso nn 
nnjuBt plea as it is provided for by tbe laws of 
the land ns any other plea is provided for and there¬ 
fore whero the defendant succeeds on the plea 
of limitation end tho suit is dismissed, the defen¬ 
dant cannot be deprived of his costs though the 
Court in view of the fact that the other issues in 
the suit had not been tried out may make such 
order for costs in favour of tbe defendant as it 
tbmks fit. (P 714 c,d] 


C. P. C. — 

(’40) Chitaley, S. 35, N. 5, Pts. 1, % 7 X 7 1 
Pts. 1, 6, 18. .... 

(’41) Mulla, Page 149, Pts. (h), (r); Pago 150, 

Pt- (g). 

P. Satyanarayana Rao — for Appellant. 

A\ Raghuramiah and N. V. B. Sankara Rao— 

tor Respondents. 
KING J. — This appeal arises from a suit 
brought on a promissory note executed in 1929 by 
defendant 1 against whom in February 1932 the 
plaintifl filed an insolvency petition. That insol¬ 
vency petition for reasons into which we need not 
enter remained pending for nearly eight vears and 
was finally dismissed in December 1939. It wa 3 in 
August 1940 that the plaintifl brought the present 
suit on the promissory note. On a cursory inspec¬ 
tion of the dates of course it will be seen that such / 
a debt would be barred by limitation, but tbe 
plaintifl contended that his suit fell within the pro- 
visions of S. 14, Limitation Act. The learned Sub¬ 
ordinate Judge refused to accept this contention and 
dismissed the suit on this one question of limita¬ 
tion leaving the other issues untried. In so doiny 
he awarded no costs to the defendants, stat.ng 
merely that he passed this order "under the cir¬ 
cumstances of the case.” Against this the plaintifl 
has appealed and the two defendants have filed a 
memorandum of cross-objections. Section 14, Limi- 
tation Act, runs as follows : 

“In computing the period of limitation prescribed 
for any suit, the time during which tbe plaintifl has 
been prosecuting with due diligence another civil 
proceeding, whether in a Court of first instance or 
in a Court of appeal, against the defendant, shall be a 
excluded, where the proceeding is founded upon the J 
same cause of action and is prosecuted in good faith 
in a Court which from defect of jurisdiction or 
other causo of a like nature is unable to enter¬ 
tain it.” 

It must now be mentioned that the reason why 
the insolvency petition waa dismissed was that the 
plaintifl charged defendant 1 with having alienated 
the greater part of his property in order fraudu- 
lently to prefer certain creditors nnd to defeat tho 
interests of others and it wa3 finally held that these 
alienations did not amount to any such fraudulent 
preference. It seems to us perfectly clear from an 
examination of tho language of S. 14 that it cannot 
be of any assistance to the nppcllant. In the first* 
place, it is obvious that tho words "unable to enter¬ 
tain it” cannot apply to the action of tho insolvency 
Court. This is not a case in which an insolvency h 
Court was debarred from entertoining a petition; 
filed by tho appellant. That petition specifically 
mentioned the facts which it waa necessary to prove 
in order to show that defendant 1 was an insolvent 
and all that the insolvency Court has done i3 to 
hold that those facts have not been proved. The 
whole petition has been disposed of on its merits 
and to say that a Court which has considered all 
the merits of a case and held that the facts alleged 
by a petitioner have not been proved and therefore 
dismissed his application is unable to entertain it 
seems to us to be stretching a liberal interpretation 
of language to an impossible length. 

Tho learned advocate for tho appellant relies upon 
two rulings und in particular one reported in A.I.R. 

1935 Lab. 736. 1 That is a case which is almost on 
all fours with the present case in so far ns tbe other 

1. (’35) 22 A. I. It. 1935 Lab. 736 : 156 I. C. 37M, 

Lorind Chnnd Parmanand & Sons v. Bahadur Khan, 
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a civil proceeding there considered was an attempt to 
adjudicaterPdefendant an insolvent. Section 14 was 
applied by the learned Judges without any consi¬ 
deration, however, of the words “unable to entertain 
it.** In our view, it was unnecessary for them to 
consider those words because they make it clear on 
p3ge 737 that the real reason why that insolvency 
petition should have been dismissed and was even¬ 
tually dismissed was that the acts of insolvency 
alleged in the petition itself were vague and indefi¬ 
nite and did not fall within the definition of that 
expression in the Provincial Insolvency Act. That 
means when paraphrased, that the insolvency Court 
could have discovered for itself by referring to the 
section of the Insolvency Act, and the recitals of the 
petition before it that it had no jurisdiction to con¬ 
sider those recitals on their merits. That i3 a case 
which is fundamentally different from the case here 
b where the Court could not have dismissed the insol¬ 
vency petition in limine but was bound to consider 
it on its merits. The other case is of a Bench of this 
Court reported in 1937 M. W. N. 465.- That case 
does not deal with insolvency. It is a case where a 
suit was eventually filed under S. 73, Civil P. C., 
after the plaintiff had made an unsuccessful attempt 
to get an order under that section revised by the 
High Court. The High Court refused to interfere in 
revision on the ground that the remedy by suit had 
all along been open to the plaintiff. Of course in one 
sense of the word it is not true to say that the High 
Court had no jurisdiction to entertain the revision 
petition or that it dismissed it from any dofect of 
jurisdiction, but when the High Court dismissed it 
because anothor remedy was open to the plaintiff, 
that in effect amounted to a declaration of the High 
Court that it would not consider the petition on its 
merits for a reason which was very similar to or 
"of a like nature" to lack of jurisdiction. 

As we have already indicated, the real question 
in this caso is the interpretation of S. 14. Section 14 
has no doubt been rightly applied, if we may say so 
with respect, both by the learned Judges of the 
Lahore High Court and the learned Judges in this 
Court to tho facts which they had before them. Wo 
aro quite unablo to hold that it can be applied to 
the facts of the present case. Wo think tho decision 
therefore of tho learned Subordinate Judgo was 
right and this appeal must bo dismissed with costs. 
On the question of the memorandum of cross-objec¬ 
tions, a full discretion is vested in tho trial Court 
with refcrenco to tho matter of co3ts. But S. 35 
lays down that if tho Court does not follow tho 
regular rule that costs shall follow tho event, it 
^ must state its reasons in writing. Wo are unablo to 
hold that a mere reference to tho circumstances of 
'the case with no further detail mentioned is a suffi¬ 
cient compliance with tho provisions of S. 35 (2), 
Civil P. C. When wo examine the circumstances 
of the case all that appears is this, that upon tho 
issue of limitation tho plaintiff has failed and tho 
defendants havo succeeded. There has boon no trial 
upon the other issues. Tho plea of limitation is in 
no sense an unjust plea. Limitation is provided for 
by the laws of tho land just as any other plea is 
provided for, and wo cannot subscribe to thodoctrinc 
that because a defendant has succeeded on a plea of 
limitation he should not bo granted his costs. Wo 
thoreforo think that this is a fit caso for interfer¬ 
ence with tho order of tho learned Subordinate 
Judge. At the 6amo time, tbo fact remains that tho 
other issues have not been tried and if they had 

2. (*37) 1937 M. W. N. 465, Alagappa Cbettiar v. 

Somasundaram Cbettiar. 


been it might have been discovered by the Court 
that on issues of fact the defendants had no good ' 
case. We think that in the oircumstancea of the 
case we should order that in the lower Court the 
plaintiff do pay the defendants' costs but that those 
costs be fixed at Rs. 100 only in view of the fact 
that the other issues in the case were left untried. 

C.R.K./G.N. Order accordingly. 

A. I. R. (29) 1942 Madras 714 

Abdur Rahman J. 

Eosuru Ademma — Petitioner 

v. 

Chevuru Subbamma — Respondent. 

Civil Revn. Petn. No. 1497 of 1941, Decided on 
9th April 1942, to revise decree of Dist. Munsif, / 
Kavali, D/- 10th March 1941. 

(a) Decree—Assignment by decree-holder to 
defraud creditors _ Creditor of decree-holder 
can attach decree and claim that assignment Is 
not binding on him. 

If an assignment of a decree is made by a decree- 
holder to defraud his own creditors it may not be 
open to him to object to the assignment dhring his 
life-time but it cannot be 6aid that- his creditors 
have no right to attach tbo decree and to allege that 
the assignment was fictitious and was not binding 
on them. [P 715<f] 

(j p # q _ 

('40) Chitaley, 0. 21 R. 16, N. 15. 

(b) Civil P. C. (1908), S. 47—‘Representative' 
is not confined to legal representative. 

Tbo term "representative" in S. 47, Civil P. C., 
is not confined to legal representative but would 
also inoludo the representatives-in-intcrost who may 
have obtained and wbo may allege to have obtained 
the decree-holder's interest by transfor or assign¬ 
ment. [P 715a] 

Q p # C. _ 

(•40) Chitaley, S. 47, N. 17 Pts. 1 and 3. 

(’41) Mulla, Pages 184 and 185 Tt. (c). 

(c) Transfer of Property Act (1882), S. 53 — 
Defendant can take plea under S. 53. 

Section 53, T. P. Act, cannot stand in tho way of 
defendant contending that tho plaintiff in a suit to 
recover a sum of money duo under a decree assigned 
to him cannot do so because the transaction was 
fraudulent and he was not entitled to execute tho )i 
decree: (’20) 7 A.I.R. 1920 Mad. 718 (F.B), Rel. on. 

(P 715/] 

T. P. Act — 

(’42) Chitaley. S. 53. N. 14 Pt. 2. 

(’36) Mulla. Pago 254 Pt9. (s) and (t). 

(’34) Mitra, Page 218, N. 259 "Defence* by creditor 
in a suit by transferee." 

S. Ramachandrayi and B. Y . Ramanarasu — 

for Petitioner. 

K. Kuppusicami — for Respondent. 

ORDER. — Adeereo was obtainod byonoP. R ama 
Naidu against Ramaoappa Sctti and his minor eons 
in the Court of tho District Munsif of Kavah in 
O. S. No. 91 of 1932. Rama Naidu assigned ttus 
decree in 1935 to one Kotappa Naidu who assigned 
it in his turn to tho plaintiff on 11th July 1935. 

Tho assignment was recognized by the Court on 
26th August 1935. But before this a decree was ob¬ 
tained by defendant 1 against Kotappa Naidu in 
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c 0. S. No. 815 of 1932. Ramanappa Setti was ad¬ 
judged insolvent on hi3 own petition in I. P. No. 1 
of 193-1. A private composition was arrived at during 
the course of these proceedings between the insolvent 
und Ilia creditors under which defendants 1, 2 and 
3 were appointed trustees. They were to take posses¬ 
sion of a portion of the insolvent's property and to 
sell the same with the object of distributing the 6ale 
proceeds amongst tho creditor. They appear to have 
done so and had some money in their hands when 
the plaintiff proceeded to execute her decree assigned 
in her favour on 26th August 1935 and to attach 
the money in the hands of defendants 1 to 3. Rut 
beforo eho could realise any money from them de¬ 
fendant 4 attached the amount (Its. 140-6-11) on 6th 
February 1939 alleged to be due to her judgment- 
debtor Kotappa Naidu by Ramanappa Setti which 
was in tho hands of the trustees and realized it 
l from them in execution of her decree. The plaintiff 
thereupon brought the suit out of which the present 
revision arises for the recovery of the sum realized 
by defendant 4 from the trustees of Ramanappa 
Setti insolvent (defendants 1 to 3) on the ground 
that the decree had been assigned to her by Kotappa 
Naidu and that defendant 4 could not, therefore, 
recover any money from the trustees—she (the plain¬ 
tiff) alone being entitled to recover the same from 
them in execution of the decree assigned to her. 

It was contended on behalf of defendant 4 that 
the assignment by Kotappa Naidu made fictitiously 
and with tho object of defrauding her and that she 
was entitled to recover the money due to Kotappa 
Naidu by tho trustees in spite of the assignment in 
favour of the plaintifl. Tho District Munsif held 
that the assignment by Kotappa in favour of the 
C present plaintiff was without consideration and ficti¬ 
tious and made with the objeot of defrauding defen¬ 
dant 4. But. in view of the assignment of the decree 
tnado in favour of the plaintifl, she alone was found 
entitled to realize the amount of the decree from 
the trustees and a decree was passed in her favour. 
Defendant 4 folt aggrieved by the decree and has 
come up to this Court in revision. 

In support of his decision the learned District 
Munsif relied on the decision in A. I. R. 1927 Lah. 
110 1 2 3 and on 48 M, L. J. 419.- These cases cannot 
help tho plaintifl. The District Munsif failed to ap¬ 
preciate that the decision in these cases was arrived 
at between tho assignors and tho assignees of the 
decrees and had nothing whatever to do with a 
third party who was attacking the action of the 
assignor on the ground that the assignment was 
fictitious and fraudulent. If an assignment of a 
decree is made by adocreo-holder to defraud his own 
creditors it may not bo open to him to object to the 
assignment during his life time (for which, sec 
53 M. L. J. 568^) but it i9 entirely incorrect to 6ay 
that his creditors have no right to attach the decree 
and to allege that the assignment was fictitious and 
was not binding on them. There is no principle or 
rule of law which would debar the assignor’s cre¬ 
ditors from attacking the assignment. Fraud vitiates 
the most solemn documents and oven proceedings of 
Court and I cannot sec how defendant 4 could be 

1. (*27) 14 A.I.R. 1927 Lah. 110 : 100 I. C. 545 : 8 
Lah. 35 : 28 I*. L. R. 239, Gurdial Singh v. Gur- 
bakhsh Singh. 

2. (’25) 12 A.I.R. 1925 Mad. 701: 83 I. C. 409 : 48 
Mad. 533 : 48 M. L. J. 419, Palaniappa Clictty v. 
Subramania Chettiar. 

3. (’27) 14 A.I.R. 1927 Mad. 903: 105 I.C. 405 : 51 
Mad. 219: 53 M. L. J. 568, Kristam Naidu v. Dur- 

vadu Patrudu. 
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held to be debarred from attacking the validity of 
the assignment of the decree and from showing that 
her debtor was still in fact the owner of the decree 
obtained by him against Ramanappa STetti. 

Section 47, Civil P. C., lays down that “where a 
question arises as to whother any person is or is not 
the representative of a party, such question shall 
for tho purposes of this section be determined by 
the Court." The term "representative" in this sec¬ 
tion is not confined to legal representatives but 
would also include the representatives-in-intere 3 t 
who may have obtained or who may allege to have 
obtained the decree-holder’s interest by transfer or 
assignment. If that assignment is challenged and it 
is contended by a creditor that the assignee is not' 
the representative of the decree holder and that so 
far as he (the decree-holder) is concerned the decree 
cannot be taken to have been assigned and the inte¬ 
rest in the decree still continues to vest in the / 
assignor, tho question would apparently have to be 
gone into by the executing Court. And if the Court 
finds that the assignment was fraudulent it would 
refuse to recognize the assignment of the decree at 
least so far as the objecting creditor is concerned. 

The only contention advanced on behalf of the 
respondent in reply was that an objection of this 
nature could not be relied on behalf of defendant 4 
as this was not a suit under S. 53, T. P. Act, but 
the learned counsel for tho respondent forgets that 
it was his own client who had brought the suit for 
the recovory of money and it is always open to a 
defendant to show that the transaction was fraudu¬ 
lent and that the plaintifl was not entitled to exe¬ 
cute the decree assigned in his favour. Section 53, 

T. P. Act, cannot in such a case stand in the defen¬ 
dant’s way. This was held by a Full Bench of this 
Court in 43 Mad. 760. 4 I must, for the above rea¬ 
sons, vacate the decree passed by the District Munsif 
and dismiss the suit. Defendant 4 will have her 
costs both in this Court and in the Court below. 

C.R.K./K.S. Decree set aside . 

4. (’20) 7 A. I. R. 1920 Mad. 748 : 59 I.C. 947 : 43 
Mad. 760 : 39 M. L. J. 350 (F. B.), ltamaswarai 
Chettiar v. Mallappa Reddiar. 
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Horwill J. 

In re Chcllappa Chettiar aiid others 

Accused. 

Criminal Rovn. Case No. 314 of 1942 (Case Re¬ 
ferred No. 28 of 1942), Decided on 29th July 1942, ^ 
case referred by Dist. Magistrate, Rarnnad, in his 
letter, D/- 12th May 1912. 

Criminal P. C. (1898), Ss. 201, 528 (2), 526 — 
Case before Magistrate having no jurisdiction— 
Proper procedure is for Magistrate to return 
complaint to be presented to proper Court and 
not for District Magistrate or High Court to 
transfer it to Magistrate having jurisdiction. 

The District Magistrate has as much power to 
transfer under S. 528 (2) as tho High Court has 
under S. 526; but neither the District Magistrate 
nor tho High Court ought to transfer a case where 
tho Mugiatrato has no jurisdiction, the proper pro¬ 
cedure being for tho Magistrate to return tbe com¬ 
plaint, tolling tho complainant that ho may present 
tbe complaint to tho Court having jurisdiction. If 
tho Magistrate thinks ho has jurisdiction, he must 
go on with the trial and dispose of the case, for a 
Magistrate always has jurisdiction to try an accused 


In re Chellappa Chettiar 
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for an offence less than that revealed in the com¬ 
plaint, although it would ordinarily be improper for 
him to do so. If at any stage of the trial he is of 
opinion that an offence has been committed which 
cannot be tried by him, he should return the com¬ 
plaint, [P 7166, c] 

Cr. P. C. — 

(’*11) Chitaley, S. 201 N.4 Pt. 1; S.526 N.2;N. 12. 

(’•11) Mitra, Page 711 N. G61A. 

G. N. Chari — for Accused. 

Public Prosecutor — for the Crown. 

ORDER. — The District Magistrate of Ramnad 
has come to the conclusion that a case tried by the 
bub-Magistrate of Tiruvadanai is beyond his juris- 
diction, because there were allegations in the com-, 
plaint indicating that an offence under S. 148, 
Penal Code, was committed, which offence is not 
<' triable by a Second Class Magistrate. The District 
Magistrate has therefore referred the matter to this 
Court in order that the case may be transferred from 
the file of that Sub-Magistrate to that of some 
Magistrate having jurisdiction. The District Magis¬ 
trate has as much power to transfer under S. 528(2), 
Criminal P. C., as this Court has under S. 526, 
Criminal P. C.; but neither the District Magistrate 
nor this Court ought to transfer a case where the 
Magistrate has no jurisdiction, the proper procedure 
being for the Magistrate to return the complaint, 
telling the complainant that he may present the 
complaint to the Court having jurisdiction. The 
tribunal which is to decide at this stago whether or 
no the Sub-Magistrate should continue with the 
trial is neither the District Magistrate nor this 
Court, but the Sub-Magistrate himself. If he thinks 
f he has jurisdiction, he must go on with the trial 
and dispose of the case. A Magistrate always has 
jurisdiction to try an accused for an offence le89 
than that revealed in the complaint, although it 
would ordinarily be improper for him to do so. If 
a Magistrate at any stage of the trial is of opinion 
that an offence has been committed which cannot 
be tried by him, he should return the complaint as 
indicated above. No interference is called for at this 
stage. This reference is returned. 

C.R.K./K.S. Rcfcrcyice rejected . 


a nd 
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Abdur Rahman J. 

V akarherla Venkatasubhamtna 
another — Appellants 

v. 

Gobbooru Subbiah — Respondent. 

Second Appeal No. 768 of 1041, Decided on 2nd 
April 1942, against decree of Dial. Court, Cuddap- 
pah, !)/- 18th November 1940. 

(a) Civil P. C. (1908), S. 100 —Question whe¬ 
ther agreement to sell had merged in convey¬ 
ance is one of intention of parties and being 
one ol fact or of mixed law and fact cannot be 
advanced in second appeal when not specifi¬ 
cally raised in written statement. 

The question whether an agreement to sell con¬ 
tained in a sal© deed had censed to exist by having 
merged in the conveyance is one of intention of the 
parties to the contract and being one of fact or in 
any cnee one of mixed law and fact cannot be per 
muted to be advanced in second appeal when not 
specifically raised in the written statement. 

fl* 717/.0) 


/ 


A. I. R. 

C. P. c. _ 

(’40) Chitaley, Ss. 100 & 101, N. 28, Pt. 3; N.52, 
Pt. 1. 

(’41) Mulla, Page 367, N. 11 No second appeal lies 
on the ground of an erroneous finding of fact.*’ 

(b) Registration Act (1908), Ss. 49 and 17 (i) 
(b) — Express agreement to sell contained in 
sale deed — Deed not accepted by vendee or 
incomplete in terms or legally inoperative— 
Agreement to sell cannot necessarily be regard¬ 
ed to have merged in sale deed — Clause A 
relating to agreement to sell held distinct from 
Clause B relating to sale—Nothing to show that 
vendee had agreed to accept deed as sale deed— 
No definite words of conveyance by vendor of 
his title in Clause B —Clause A held admissible 
under S. 49, Proviso and could be made basis of 
suit for specific performance—Clause B held did 
not come within S. 17 (i) (b). 

In tho absence ol a specific agreement to sell a 
property, it is not possible to regard an unregistered 
eale deed as sufficient to support a suit for specific 
performance of a contract to sell. But it does not 
follow that an express contract to sell must neces¬ 
sarily be regarded to have merged in a sale deed, 
when that deed is not accepted by the vendee or 
happens to be incomplete in regard to its terms or 
is otherwise legally inoperative. fP 718c] 

Tho plaintiff instituted a suit for specific perfor¬ 
mance of an agreement to sell contained in a deed 
executed by tho defendant in his favour which ran 
as follows : " For payment of circar cists and for 
family necessity, I have borrowed of you Rs. 300. 
A-l. (For this money by 25th May I agree to sell 
the schedule mentioned properties to you and exe- g 
cute the sale deed on a proper stamp, and get it 
registered.) A-2. (If I fail to do 60 , you should treat 
this letter itself as a sale deed, get into possession 
of the properties and enjoy them with rights of gift 
and sale, etc.) : 

Held that (1) no doubt an agreement to sell could 
not be spelt out of a sale deed and could not form 
the basis of a suit for specific performance : (’20) 

7 A. I. R. 1920 Mad. 660 and (’26) 13 A. I. R. 1926 
Mad. 530, Rel. on ; CP 7176] 

But the Court was not spelling out an agreement 
to sell from the deed in suit as clause A-l contained 
an express agreement to sell; (1* 718n) 

(2) the fact that tho deed was not registered could 
not prevent its portion A-l from being admitted in 
evidence in the suit for specific performance in view 
of tho clear provision of S. 49, Proviso; [P 717<f] 6 

(3) there was nothing to show that tho plaintiff 
had accepted tho document as a sale deed. In the 
absence of any definite words of conveyance by the 
vendor of his title to the properties clause A 2 could 
not come within the purview of S. 17 (i) (l»l ; 

(P 7lSj,e] 

(4) even assuming that clause A-2 fell within 
S. 17 (i) (b) clause A-l containing an agreement to 
sell could not in view of S. 49 Proviso bo ignored on 
that account. The deed must for that purpose be 
regarded as a composite document and clause A-l 
was easily detachable from the rest ; (P 71 *e] 

(5) the plaintiff therefore was entitled to a decree 

for specific performance. [P 7l7n ; P '1^‘J 

Ch. Ra ihai a Rao and G. C. Venka'.asubba Rao 

_ for Appellants. 

Pastun Scshagiri Rao — for Respondent. 

JUDGMENT. —A suit for specific performance 
of n contract to Fell certain immovable properties 
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a exceeding Rs. 100 in value was instituted by the 
plaintifl. It was dismissed by the District Munsif of 
Nandalur on the ground that the document (Ex. A) 
on the basis of which it was brought was not an 
agreement to sell on which a suit for epecifio perfor¬ 
mance could be founded but a sale deed that was 
inadmissible in evidence for want of registration. On 
appeal, the learned District Judge of Cuddapah did 
not accept this view. Having regard to the specific 
recitals in the document, he found it to bo an agree¬ 
ment to sell and in the absence of any express words 
of conveyance he declined to hold it to be a sale 
deed. The plaintifl’s euit was accordingly decreed, 
ilhe defendant has preferred this second appeal. 
Since a great deal would depend upon the terms of 
the letter Ex. A, it may lie reproduced in extenso: 

“To Dated 25th April 1938 

Kaja Sree Gubboru Subbayya Garu.son ofSeshayya 
') Garu. Afterwards : For payment of circar cists and 
for family necessity, I have borrowed of you Rs. 300 
(three hundred only). 

A-l. (For this money by the 25th May, I agree to 
sell the schedule mentioned properties to you and 
execute the eale deed on a proper stamp and get it 
registered.) 

A-2. (If I fail to do so, you should treat this letter 
itsolf as a sale deed, get into possession of the pro- 
parties and enjoy them with rights of gift and sale 
etc.) Thi3 is the letter executed with my consent." 

There can be no manner of doubt that the second 
sentence in Ex.A (and marked A-l by mo) contains 
an express agreement to sell the property in consi¬ 
deration of a sum of Rs. 300 whioh was acknow¬ 
ledged to have been borrowed by Chencbiah from 
tho plaintifl. It is conceded by Mr. Raghava Rao, 
c ‘earned counsel for the appellant, that no exception 
could have been taken to the decision of the learned 
District Judge if the document had ended here. He 
contends, however, that in view of the following 
sentence (and marked A-2 by mo) where the parties 
had agreed to treat this letter itself os a sale deed 
in the event of Chenchiah’s failure to oxecute ono 
within the time mentioned by him in this letter, 
Ex.A must be regarded to be a sale deed under 
which title to the property must have been intended 
to be conveyed in favour of the respondent from the 
date on whioh it was executed, or at all events, as 
one purporting to create a future or contingent right 
pi ‘?in re3t >n immovable property of more than 

' j , 0 , ln . val , ue and that in either case, it would 
not be admissible in evidence. 

‘ al1 deal with this contention later. But it 

d SL °n? e ,u hat J the ob i ection to the admis- 

hefo h A 6 u°°“ mont which is being pressed 

the (rioi , wblcb was perhaps discussed before 

Pficin ia r ,f ourt ? Urlng tho final arguments of tho 

‘ 8 . din ° ren ‘ 1fr0 “ what was raised in tho plead- 

Sin L° n ^' f , 0£ th ° dofe "dant. ^ reply to a 
suit for specific performance, it was urged on behalf 

of he defendant m the trial Court that tho plaintifl 

“L° 0t , m r, ta : n th ° suit u P° n unregistered 

o ™ ftt ° Ver n !' ght have b( >en the law 

A Pt ° u 9 a ° P I° V,8 °. ad,lod t0 S - 49 ' Registration 
Act by the Amending Act 21 of 1929. expressly pro- 

vidos that an unregistered document affecting immov- 
. o I> ro |>orty may be, oven if not registered, received 
m a suit for specifio performance as ovidenco of a 
contract. The fact therefore that Ex. A ie not res¬ 
tored cannot prevent its portion (A-l) from being 
admitted in evidence in tho present suit which is 
ono for specific performance. Tho portion A-l j B 
absolutely clear and provides ample evidence of an 
lagreoment by Chencbiah to sell the properties men¬ 
tioned in the letter. Tho objection therefore that 


the plaintifl cannot maintain the suit upon an un¬ 
registered instrument must fail unless the portion * 
A-l can be found to have become inadmissible in 
evidence because it happens to be embodied in a 
document which would not be admissible unless it 
was registered. This is on the assumption that the 
portion marked A-2 falls within S. 17 (i) (b), Regis¬ 
tration Act. It is not possible, however, to holdi 
that ci. (A-l) containing an agreement to sell can, 
in view of the proviso to S. 49, be ignored on that 
account. Exhibit A must be for that purpose re¬ 
garded to be a composite “document and cl. (A-l) 
is easily detachable from the rest. I must therefore 
hold that the portion A-l would be admissible in 
evidence if the main contention advanced by learn¬ 
ed counsel for tho appellant before me is not permit¬ 
ted to bo raised or does not prevail if so permitted. 

Mr. Raghava Rao’s contention, if carefully an¬ 
alysed, is that in so far as the words in the clause J 
marked A-2 amount to a conveyance, this portion 
must be held to be inadmissible in evidence under 
8. 17 (i) (b), Registration Act. The second step in 
the argument is that as the terms of the contract 
were reduced to writing no other evidence could 
under S. 91, Evidence Act, be permitted. And the 
third and final step is that as the clause relating to 
the agreement to sell must be taken to have merged 
in tho conveyance, the only remedy available to tho 
plaintifl was to get the conveyance registered but if 
bo did not pursue that remedy, ho must be fouud to 
have lo3t his right to enforce the agreement to sell. 

I must say at once that the third and final 6tep in 
the argument cannot, in my opinion, be permitted 
to be advanced as tho plea of merger, which forms 
the foundation for this contention, was never raised' 
by the defendant in her written statement. Ina6- ( ' 
much as the question whether the agreement to sell * 
contained in A-l had ceased to exist was one of in-, 
tention of the parties to the contraot, and being one 
of fact or in any case one of mixed law and fact, it 
should have been specifically raised in the written 
statement. But even if it were not so, I am not 
impressed by the contention. 

It must be remembered that the plaintifl is not 
trying to enforce the contract of 6alo contained in 
A-2 as distinguished from what is found in A-l. 

He is suing for specific performance of a contract to 
6ell and does not therefore need to give evidence as 
to the terms of sale as alleged to be stated in A-2. 

For his purpose, ao far 03 this case is concerned, it 
is needless to refer to A-2 altogether. From that 
point of view, it is unnecessary to find whether A-2 
is admissible in evidenco or otherwise. Moreover, if 
the title to the property has not passed in favour of h 
the plaintifl, as contendod by learned counsel for 
tho appellant, by what is contained in A-2—it being 
inadmissible in evidence according to learned coun¬ 
sel—why should it bo impossible for the plaintiff to 
enforce speoific performance of Chenohiah’s contract 
to sell tho property to him. Sale deeds do not usu¬ 
ally come into existence unless the parties have 
agreed to sell and purchase properties described in 
them. But this Court has been consistently taking 
tho view that an agreement to sell cannot be spelt 
out of a sale deed and cannot form the basis of a 
suit for specific performance : see 16 Mad. 341; 1 
43 Mad. 822 2 and 49 Mad. 302.* I cannot tbere- 

1. (’93) 16 Mad. 341: 3 M. L. J. 169, Venkatasami 
v. Kristayya. 

2. (*20) 7 A. I. R. 1920 Mad. 660: 59 I. C. 417: 43 
Mad. 822, Tbayarammal v. Lakshnu Ammal. 

3. (*26) 13 A.I.R 1926 Mad. 530: 100 I. C. 335: 49 
Mad. 302, Satyanarayana v. C. V’enkatrao. 
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fore go beyond tbo?e decisions. But an agreement to 
sell is not being spelt by me in this case out of what 
has been described (and wrougly described in my 
opinion) to be an unregistered sale deed (A-2) in order 
to found the suit for specific performance. I can 
safely ignore A-2 and depend for that purpose on 
A-l alone. This contains an express agreement to 
sell. 

It has been contended, however, that I cannot 
look at A-l either and the only remedy left for the 
plaintiff was to present Ex. A (as it contained A-2) 
for registration. If he failed to avail himself of that 
remedy, so argued learned counsel for the appellant, 
the present suit must fail. Reliance was placed in 
this connexion on 49 Mad. 302.3 But that decision 
does not support the appellant. I am not adopting 
what was characterized by the learned Chief Justice 
in that case “as a very vicious method of construc- 
tion,” in referring to a lease or a sale deed with 
the object of inferring an agreement of sale or lease 
from them after they have been found to be legally 
inoperative. Nor do I propose to question the 
soundness of the decision that the only remedy left 
for a person who has presented a lease or sale deed 
for registration is to bring a suit under S. 77, 
Registration Act, if a Registrar has, on a denial of 
its execution, refused to register the samo and not 
to sue for specific performance of a contract. But 
this case is no authority for the proposition that a 
person is debarred from bringing a suit for specific 
performance even when ho has not accepted the 
sale deed executed by his vendor and has not con¬ 
sequently resorted to the machinery prescribed by 
the Registration Act for its registration. 

My attention was next drawn to a Division Bench 
decision of this Court in (1938) 2 M. L. .1. 362 ,* 
where it was hold that an unregistered document of 
transfer was not of itself sufficient to support a suit 
for specific performance of an agreement to transfer 
but in that case the agreement was not, as pointed 
out by mo in A. I. It. 1939 Mad. 391,6 distinot from 
the deed of transfer itself. It may bo that in the 
absonco of a specific agreement to sell a property 
it is not possible in this presidency to regard an un¬ 
registered sale deed as sufficient to support a suit 
for specific performance of a contract to eell. But it 
does not follow that an express contract to sell 
must necosEarily bo regarded to have merged in a 
sale deed, when that deed is not accepted by the 
vendee or happens to be incomplete in regard to its 
terms or is otherwise legally inoperative. The 
learned Judges wero apparently contemplating a 
case where there was no express agreement of 
transfer and tho deed of transfer was a complete 
document and executed and accopted as such by the 
vendoo. 

This takes me to Ex. A. There is nothing in this 
letter which would show that the plaintiff bad 
agreed to accept it as a ealo deed. This could bo at 
the most regarded to bo Chenchia's request but no¬ 
body knows whether it was accepted by the plain¬ 
tiff. And that is whoro tho difficulty of want of 
definito plea arises. Tho fact that the plaintiff hns 
chosen to bring it as a suit for specific performance 
would go to show that he had not agreed to accept 
it as a salo'decd. There are no express words of con¬ 
veyance in that document aud it is not easy to 


A. I. R. 

accept the contention that the plaintiff must have, „ 
become satisfied for bis title to the properties with' * 
what 18 contained in A-2. In tho absence of any 
definite words of conveyance by Chenchiah of his 
title to tho properties, tho first two steps in the 
argument must also fall to tho ground. For the 
above reasons, the appeal fails and is dismissed with 
costs. Leave refused. 

C.R.K./G.N. 


Appeal dismissed. 


4. (’38) 26 A. I. ]{. 193 a 80 l: 179 I. C. 240: 

(1938) 2 M. Ij. J. 962, Vcnkatndri Somappa v. 
Offieml Receiver, Bcllnry. 

A - l - K - 19 »9 Mad. 391: 181 I. C. 465: 
(1989) 1 M. L. J. 82, Venkata Sesbayya v. Dis¬ 
trict Hoard, I-’aet Godavari. 
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Kuppuswami Ayyar J. 
Vydialinga Swamigal — Appellant 

V. 

Karuppanna Goundan and others 

— Respondents. / 

Appeal No. 47 of 1941, Decided on 3rd July 1942 
against appellate order of District Court, Coimbatore’ 
D/- 13th March 1940. 

Limitation Act (1908), Art. 180 — Previous 
petition dismissed for no fault of party — Sub¬ 
sequent petition must be treated as continuation 
of previous one. 

As tho purchaser apprehended obstruction from 
tho defendant he wanted timo to take possession of 
the property with necessary police help. And the 
Court instead of posting tho petition to 6ome other 
date to enable the petitioner to get tho necessary 
police help dismissed it: 

Held that since this was not a caso in which the 
party was at fault, the dismissal of the petition 
must bo considered to bo an order adjourning tho 
petition sine die till the petitioner took steps, and a ^ 
subsequent petition must bo considered to bo a con¬ 
tinuation or reminder of a previous application for 
tho purposes of limitation : C. M. A. No. 520 of 
1940, Rel. on. [P 719a) 

Limitation Act — 

(‘42) Chitaley, Art. 180, N. 6 Pt. 4. 

(‘38) Rustomji, Page 162G Pt. 4. 

C. P. C. — 

(’40) Chitaley. O. 21, R. 95, N. 5 Pt. 5. 

(’41) Mulla, Page 909 Pt. (y). 

AI % Krishna Bliaralhi — for Appellant. 

JUDGMENT. — Tho appellant had purchased 
some properties in execution of a decree and ho filed 
a petition under O. 21, R. 95, Civil P. C., for deli¬ 
very of possession of the same. Thero were a number 
of items and all of them oxcept ono item 9. No. h 
187A of Punjni Lakkapuram village were delivered. 

With regard to this item delivery was not given as 
the purchaser apprehended that tho defendant was 
likely to obstruct and ho endorsed on tho warrant 
that he would take possession later on with police 
help. This was recorded by tho Court on 2Lst 
September 193G and tho petition was dismissed. 

This petition out of which this second appeal arises 
was filed on 26th August 1939 three years after the 
dato of tho confirmation of tho sale. The petitioner 
(i. o. tho present appellant) stated that this petition 
must bo considered to be a continuation of the prior 
petition referred to above and that therefore it was 
in time. Roth the Courts found against him and 
dismissed tho petition. 

This was not a case in which there was any 
default on tho part of the auction purchaser. From 
the order passed on E. A. No. 10S1 of 193G it is 
clear that as the purchaser apprehended obstruction 
from the defendant, he wanted time to take posses- 
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a sion with necessary police help. It was the doty of 
I the Court to have posted the petition to some other 
/date to enable the petitioner to get the necessary 
police help. Instead, the petition was dismissed re- 
cording the delivery of the other items. Since this 
was not a case in which the party was at fault the 
dismissal of the petition must be considered to be an 
order adjourning the petition sino die till the peti¬ 
tioner takes steps. In C.M.A. No. 520 of 1940 His 
Lordship Burn J., held in n very nearly similar 
case that the subsequent petition mu3t be considered 
,to bo a continuation or reminder of a previous 
application for the purposes of limitation. In the 
result, tho decrees of the Court3 below are set aside 
and tho petition is remanded to the original Court 
for being proceeded with on the basis that the peti¬ 
tion is only a continuation of tho previous applica¬ 
tion. Tho respondents will pay the appellant’s costa 
5 in this and in the lower Gourts. Leave refused. 

C.R.K./K.8. Case remanded. 
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Leach C. J. and Byers J. 

Province of Madras—Appellant 

v. 

Lady of Dolours Convent, Trichinopoly 
represented by Mother Superior and 
others — Respondents. 

Second Appeals Nos. 1016 and 1047 of 1939, 
Deoidcd on 3rd Mnrch 1942, against decree of Sub- 
Judge, Trichinopoly, in A. S. Nos. 65 and 68 of 
1938 and A. S. Nos. 06 and 69 of 1938. 

c Madras Irrigation Cess Act (7 of 1865), S. 1 
—Cess in respect of water used for irrigation is 
land tax. 

A cess which is levied in respect of water used 
for irrigating land is a land tax. Therefore a certi¬ 
ficate given by the Government to a person perma¬ 
nently exempting him from land tax applies to 
water cess also : (*17) 4 A. I. R. 1917 P.C. 42, Rel. 
<*' [P 7206,c] 

Government Pleader — for Appellant. 

K. O. Brinivauin — lor Respondents. 

LEACH C. J. — These two appeals arise out of 
different suits but they raiso tho same question. The 
suits wero filed by the Mother Superior of the Lady 
of Dolours Convent, Cantonment, Trichinopoly, to 
recover from the Government of Madras monies 
d which tho convent had been compelled to pay by 
way of water cess and road cess as tho owner of 
certain lands in the Trichinopoly District. The suit 
out of which S. A. No. 1046 of 1939 arises was filed 
hy the Mother Superior for the reeovory of amounts 
collected in respect of the fublie which correspond 
to the years 1031-32, 1932 33 and 1933-34. The 
suit out of which S. A. No. 1047 of 1039 arises was 
Hied by her for the recovery of similar exactions in 
respect of the fasli corresponding to tho year 
1934-35. The appeals aro concerned merely with tho 
question of the liability for water cess. 

Ihe plaintifi s caso is that under an arrangement 
with tho Government the lands in suit are held freo 
from land tax and that a cess which in lovied in 
respect of water used for irrigating land is a land 
tax. Tho lands originally formed part of tho private 
properties of tho Nabob of tho Carnatic. In lbOl, 
under tho terms of a treaty entered into by tho 
Nabob with the East India Company, his sovereign 
rights terminated but he was allowed to retain his 


private properties free from taxation. The Nabob of 
those days died soon after tho treaty bad been signed C 
and was succeeded by another Nabob, who, accord¬ 
ing to the judgment of the Subordinate Judge now 
upder appeal, died on 7th October 1855. He and 
his predecessor had incurred largo debts and in 
1858 the Legislative Council of India passed an Act 
(Act 30 of 1858) for the administration of these 
private lands in order that the debts might be dis¬ 
charged and suitable provision made for the child¬ 
ren and the relations of the Nabob as the result of 
proper management. The Act vested tho private 
properties of the Nabob in a receiver, who was given 
power to sell. The receiver having decided to sell 
the properties in suit he applied to the Government 
of Madras for a certificate that they were perma¬ 
nently exempt from all demand on account of quit 
rent, assessment or other land tax. A certificate was 
granted on 1st March 1866 and is oneof the exhibits / 
in the present suits It reads a3 follows : 

"Whereas tho receiver of the Carnatic property 
under Act 30 of 1858 has produced good priina facie 
evidence of the title of His Highness the late Nabob 
of tho Carnatic to the premises hereunder specified, 
now held free of quit rent or other land tax and not 
justly liable to any such payment according to tho 
custom of the district or the regulations of the Gov¬ 
ernment, and has applied for a certificite, 1 hereby 
declare accordingly under the authority of the 
Governor in Council of Madras, that the said land 
is permanently exempt from all demand on account 
of quit rent, assessment or othor land tax." 

It is common ground that the Government of 
Madras has never imposed water cess in respect of 
water supplied for the cultivation of the first crop 
raised on tho lands in suit. The water used for 
irrigation is supplied from the Uyyakondun channel, * 
which is conuected with tho river Cauveri. The 
Court has been told that this channel has been in 
existence from time immemorial. The exactions of 
which the plaintifi complains were made because 
the tenants cultivating tho lands had taken water 
for the purpose of raising a second crop. From the 
inam register of 1866 it is to be gathered that the 
area held by tho plaintiff's predecessor-in-title 
measured altogether 59.50 acres, of which 50.59 
acres were single crop wet lands and 8.91 acres 
double crop wet lands. Tho receiver appointed under 
Act 30 of 1858 sold these lands to the Rev. A. Do 
Rochely, who was then the Superior of the Catholic 
Mission at Trichinopoly. On 26th June 1867 the 
Rev. A. De Rochely wrote to the Collector claiming 
that 45 cawnie9 (about 60 acres) were held free of 
"all kinds of taxation by virtue of the Government >1 
certificate," but that cawnies (roughly 9 acres) 
had been by mistake classed among the Government 
lands "that pay tax for irrigation, roads, etc." 
Accordingly ho asked tboCollector to issue an order 
that these 6} cawnies wero also held free of all 
taxes. On 6th July 1867 tho Collector passed an 
order in which he has declared that tho lands were 
liablo only to village cess and road cess. On 7th 
September 1930 the Collector directed that the 
lands 8bould be registered as being hedd freo of as¬ 
sessment or quit rent. 

Tho present suits wore tried by tho - District 
Munsif of Trichinopoly, who held that tho plaintifi 
was entitled to tho refund iu respect of the 8.91 
acres, but not in respect of the remaining lands. 

Tho basis of hi9 decision that tho 8.91 acres were 
entitled to water for a second crop was apparently 
tho fact that this area had been classified in the 
Inam Register as double crop lands and therefore 
tho plaintifi was entitbxl to complete exemption 
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a from the water cess to this extent. Both sides ap¬ 
pealed to the Subordinate Judge of Trichinopoly, 
who held that the Government was not entitled to 
levy water cess at all. The Madras Irrigation Cess 
Aot, IS65, came into force some six months before 
the Governor of Madras in Council gave to the 
receiver appointed under Act 30 of 1858 the certi¬ 
ficate which has been quoted. Section 1, Madras 
Irrigation Cess Act, confers power on the Govern¬ 
ment to levy water cess in addition to land assess¬ 
ment, but proviso 1 to this section says that where 
a zamindar or inamdar or any other description of 
landholder not holding under ryotwari settlement 
is by virtue of engagements with the Crown entitled 
to irrigation free of separate charge, no cess under 
the Act shall be imposed for water supplied “to the 
extent of this right and no more.* 1 The plaintiff 
says that this provision read in conjunction with 
h the exemption certificate makes it clear that water 
cess is not chargeable even when water is taken for 
a second crop. A charge for water supplied for the 
purpose of cultivation is a charge on the land. The 
Madras Irrigation Cess Act levies the ces9 on the 
land. In delivering the judgment of the Privy Coun¬ 
cil in 40 Mad. 886 1 in which the appellants sought 
to recover from the Secretary of State for India 
sums paid under protest in respect of water cess 
levied under the Act of 1865, Lord Parker of Wad- 
dington said that the ce6s under the Act is leviable 
|on land which is irrigated and therefore is in tho 
nature of a land tax. In view of this judgment 
there can be no doubt that the exemption certificate 
applies to water cess, it being a form of land tax. 

By virtue of tho treaty with the Nabob of the 
Carnatic in 1801 the East India Company had no 
c right to levy a land tax and therefore no right to 
levy a water ce9s. Tho Uyyakondann channel was 
then in existence and if tho Nabob took water from 
it he could not, by reason of the treaty, bo taxed in 
this respect. The plaintiff stands in his ehoos. 
Moreover, the exemption certificate granted to the 
receiver says that these lands are permanently 
exempt from all demand on account of land tax. 
These words aro free from ambiguity and even if 
tho plaintiff's case were merely based on tho certi¬ 
ficate obtained by her predecessor in title thero 
would bo much to bo said for her contention, but 
reading that certificate in tho light thrown by pre¬ 
ceding events it is clear that tho plaintiff's case is 
well founded. 

The learned Government Pleader has argued that 
the plaintiff cannot claim exemption in respect of 
tho 8.91 acres which were shown as double crop 
lands in the inam register, becauso tho area held by 
tho plaintiff is admittedly only 40.25 acres and in 
tho settlement of 1898 tho register shows an area 
of 30.80 acres, all of which aro singlo orop lands. 
On this footing ho argues that tho 8.91 acres must 
have been disposed of. This may very well bo so, 
hut it docs not affect tho plaintiff’s caso. She con¬ 
tends that the Government has no power to lovy a 
water cess at all, and for tho reasons givon this 
contention must prevail. Whother the Government 
can ho compelled to supply tho plaintiff or her ten¬ 
ants with water for tho raising of a socond crop is 
anothor matter, but as it is not necessary to decide 
it in this case it must ho left open. All that tho 
Court is bore concerned with is whether tho 
Government can levy water cess in respect of tho 
lands in suit and tho answer must bo that it can- 

1. ('17) 4 A. I. R. 1917 P. C. 42 : 41 I. C. 98 : 40 
Mad. 9^6 : 44 I. A. 16G (P. C.), Balosurynprasad 
ttao v. Secretary of State. 


Mopidathi Ammal (King J.) 

not, whether it be in respect of the first or the 

second crop. The appeals fail and will be dismissed 

with costs, which will be paid within three months. 

C.R.K./K.S. Appeals dismissed. 
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King J. 

Shenbagavadivammal — Appellant 

v. 

Mupidathi Ammal and others — 

Respondents. 

Second Appeal No. 133 of 1941, Decided on 7th 
April 1942, against decree of Diet. Court, Tinne- 
velly, in A. S. No. 208 of 1939. 

(a) Transfer of Property Act (1882), S. 6 (a) f 

— Scope. ' 

A transfer of rights as prospective reversioners in 
some properties is invalid. [P 7207* ; P 721c) 

T. P. Act — 

(’42) Chitaley, S. 6, N. 4 Pts. 4, 5 and 6. 

(’36) Mulla, Page 51 Pt. (n). 

(•34) Mitra, Page 41, N. 42. 

(b) Transfer of Property Act (1882), S. 6 (h) 

— Portion of consideration forbidden by law — 
Whole transfer is invalid. 

If any portion of the consideration for a transfer 
is forbidden by law, the necessary result must be 
that the whole transfer should be set aside. 

(P 721c] 

T. P. Act — 

(’42) Chitaley, S. 6, N. 29 Pt. 1. 

(’36) Mulla, Pago 68 Pts. (p) and (q). ^ 

(’34) Mitra, Pago 57, N. 61. 

(c) Practice — Duty of Court. 

It is tho clear duty of the Court to apply tho law 
to tho facts which it finds. [P 721d] 

C. P. C. — ' 

('40) Chitaley, O. 20 R. 4, N. 5 Pt. 1. 

T. K. Subramania Pillai — for Appellant. 

K. It. Ratigaswavii Ai/yangar —for Respondents. 

JUDGMENT. — This appeal is concerned with 
part of the estate of ono Tbangappa Pillai, who died 
in 1934 leaving no issuo but two widows, a sister 
and a sister’s son. Tho two widows are plaintiff 
and defendant 3. Defendant I is Tbangappa Pillai's 
sistor and defendants is defendant l's son. There 
was a dispute amongst these persons as to the die- 
posal of Tbangappa Pillai’s estate and the dispute 
was submitted to arbitration. The award of tho 
arbitrators was to tho effect that the portion of tho 
estate which forms the subject-matter of tho present 
suit was to bo convoyed by plaintiff and defendant 3 
to defendants 1 and 2 and that in return for this, 
defendants 1 and 2 should releaso all their rights as 
prospective reversioners to tho other portions of 
Tbangappa Pillai's estate and defendant 2 should 
perform tho funeral ceremonies of Tbangappa Pillai. 

It has been found, therefore, that tho consideration 
for tho transfer by tho plaintiff and defendant 3 to 
defendants 1 and 2 of tho property which forra3 
the subject-matter of tho suit was two-fold : (1) 
services rendered by defendant 2 in performing t e 
funeral obsequies of Thangappa Pillai and (J) lue 
promise of defendants 1 and 2 to release their ngni3 
in other property. A fow months after Tbangappa 
Pillai died, thero was a partition between plaintiff 
and defendant 3, and it is now the plaintiff ftlono 
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valid, and to assess the compensation payable to' 
defendants 1 and 2 . * 


0 who sues to recover possession of the property which 
plaintiff and defendant 3 in accordance with tho 
award of tho arbitrators had made over to defen¬ 
dants 1 und 2. There is no dispute on the part of 
defendant 3 to plaintiffs claim. I have eaid that 
plaintill und defendant 3 made over this property in 
pursuance of the award. It must bo mentioned here 
that this was not tho plaintiffs case. According to 
her, tho possession by defendants I and 2 was tho 
result of trespass and eho sought to recover posses¬ 
sion upon her title as against trespassers. It has, 
however, been found as a fact that tho possession 
vvas taken by defendants 1 and 2 in pursuance of 
the award. Whether, therefore, there was any cere¬ 
mony by which possession was actually handed over 
by plaintiff and defendant 3 or not, it seems to me 
quite clear that in eliect there was a transfer by 
plaintiff and defendant 3 to defendants l and 2, and 
1 lbld su,t .. therefore, must now be considered as one 
to set aside a transaction which, on tho face of it, 
was a transfer. The main question which has been 
argued is whether such a transfer is or is not in- 
valid. It seems to me from a consideration of S. 6 , 
I. I. Act, that it certainly is invalid. Section 0 (h 
say3 : 

"No transfer can be made.for an unlawful 

object or consideration within the meaning of S 23 
Contract Act." 

Section 23 says that "the consideration or object 
of an agreement is lawful, unless it is forbidden by 
law. One of tho items of consideration for tho 
tiausfer by plaintiff and defendant 3 was the pro¬ 
mise of defendants I and 2 to transfer their rights 
m the other portions of Thangappa Pillars estutc. 

I hat transfer is forbidden by law: see S. 6 (a). There- 
c * or ? “■ 6 ( ?> a PP lM » to tbe transfer by the plaintiffs 
and defendant 3 and, therefore, that transfer would 
certainly be invalid if this were the solo considera- 
tion. It has been argued for the respondent, that 
because this was not tho only consideration for the 
transfer but there was also the question of tho 
tervices rendered by defendant 2 in performing the 
funeral ceremonies, the transfer cannot be set aside 
m invalid. But it seems to me. that if any portion 
f the consideration is forbidden by law, tho necos- 
, ry result must bo that the whole transfer should 

f v n s ®5 aS, . d « 1 accordi( »Kly bold that the transfer by 
ho plaintiff and defendant 3 to defendants 1 and 2 

ir»W U ^ CCt "? atter of thi3 suit >8 not valid and 
d . e,en ^ ants > °°<1 2 oao h«. no titl. 
Th J! M l, V D session of the property, 

for tho nm ’• b , owever - now bo an obvious situation 
o°'roemem P »i» ,0n ° S ‘ 65 * Contract Act. The 
Shi T° a tbe parlies that defendants 1 

?0 Pliinufla, ? Ti hcir r, « hl3 in property 

to be oid am/ ", ,T l 3 ha3 now been discovered 

a case whirhV ‘ 8 ! b ° “f 0 of defendants 1 and 2 , 
a case which has been found to be true by the 

ha vo received'n tha ‘i tL ° plai,,tin and defendant 3 
Unde N , n ad f vant 0 6 ® un d°r this agreement. 
Plaint.n in f b ° r ° f ° re ' ,l ia obligatory upon the 
•'before " Com P en8at,on to defendants 1 and 

" . Oro , 0 can recover possession of the property 

District 6 Jud 8Ul,j °, 0t T Uer ° f tbiS 8Ult - The iearned 
District Judge refused to consider these points of 

law whether tho transfer was invalid, and if so 

whether the defendants have any right to compom 

ation; because the questions were not raised in the 

pleadings. It seems to me that this attitude cannot 

justified. It is tho clear duty of the Court to 

apply tho law to tho facts which it finds. And if the 

aw ( ls * as 1 havo stated it. on tho facts found, viz. 

nat tho transfer was invalid, it 6 oems to mo quite 

clearly the duty of the Court to declare it to be in- 
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This appeal will accordingly bo allowed and the 
suit remanded to the Court of first instance. It is 
not necessary, in accordance with the request made 
to me on behalf of the respondent, that the plaintiff 
should he asked to amend her plaint. The basis of 
what must now be her claim has been made quite 
clear by the judgments of the various Courts. The 
only question which now requires consideration is 
what compensation she must pay to defendants I 
and 2. The next step, therefore, in the conduct of 
the suit will be for these defendants to set out ia an 
amended written statement what is the coinpensa- 
tion which they claim. Tho Court of first instance 
will then proceed to try that particular issue and 
pass a decree in accordance with its findings, i. e., 
t b“t possession of the suit properties shall bo restor¬ 
ed by defendants 1 and 2 to plaintiff upon payment 
by her to them of a certain sum of money. The ’ 
question of costs will be left to the discretion of tho 
learned District Munsif. Leave refused. 

C.R.K./K.S. Appeal aliened. 
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Wadsworth J. 

Mangipudi Vyagreswarudu and others 
— Petitioners 

v. 

Boddapati Bhadramma and another — 
Respondents, 

Civil Rcvn. Petn. No. 718 of 1040, Decided on 
2nd April 1942, to revise decree of Sub-Judge, 
Amalapuram, D/- 12th August 1939. ’ <7 

Limitation Act (1908), Ss. 21 (3) (b), 19- 
Manager of Hindu joint family can acknow¬ 
ledge debt binding on family even alter his 
insolvency. 

An acknowledgment made by a manager of a 
joint Hindu family in respect of a family debt after 
he was adjudged an insolvent can save limitation as 
against the other coparceners. If an insolvent after 
his adjudication can acknowledge his o«n debt 
suroly he can equally acknowledge a debt binding 
on the family of which ho still remains the 
manager, notwithstanding his insolvency: ('41) 28 
A. I. R. 1941 Mad. 772 (F.B.), Rel. on. (P 7226,c] 

Limitation Act_ 

(’42) Chitaloy, S. 21 N. 20 Pt. 2. 

(’38) Itustornji, Pago 429 Tt. 8 . 

Hindu law — ,l 

(MO) Mulla, Pago 284 Pt. (e). 

('38) Mayoe, Pago 403 Pis. (p). (q). 

K. Bhimasankaran — for Petitioners. 

P. Somasundaram and P. Surpanarapana _ 

for Respondents. 

ORDER.—Tho petitioners boro wore defendants 
9. 3 and 4 in a small cause suit on two pronii-sory 
notes. The promisor was their father, defendant 1 . 
Defendants 1 and 2 were adjudged insolvents on 
7th August 1935. The adjudications were disputed 
in appeal and eventually tho adjudication of defen¬ 
dant 2 was cancelled and that of defendant 1 was 
confirmed. During the period between tbeadjudica- 
tion and the decision in the appeal, there were 
endorsements on tho two promissory' notes which 
are relied upon os acknowledgments saving limita¬ 
tion under S. 19 and S. 21 (3j (b). Limitation Act. 

The Official Receiver was not a party to tbe suit 
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and the suit as against defendant 1 has therefore 
been dismissed. 

It is argued in revision that the euit should also 
have been dismissed against defendants 2 to 4 on 
the ground that it is barred by limitation. Defen¬ 
dant 1 iB admittedly the manager of the family and 
the debt is a family debt. The argument ie that the 
acknowledgment made by defendant 1 after be was 
adjudged an insolvent cannot save limitation as 
against the other coparceners on the ground that 
the manager's right of sale of the family properties 
to discharge a family debt incurred by him as 
manager vest9 in the Official Receiver. This argu¬ 
ment rests on the assumption that the right to 
acknowledge the debt depends on the subsistence in 
the person acknowledging that debt of a power of 
sale of the properties against which the debt is to 
be enforced. It seems to me that this assumption is 
b not correct. There would no doubt have been a cer¬ 
tain logic in holding that when once a man is 
declared an insolvent, since his debts can only be 
claimed by proceedings in the insolvency against 
the properties vested in the Official Receiver, the 
Official Receiver alone would bo the proper person 
to keep that debt alive. That is not however, the 
view which the Courts have taken. It has been re¬ 
peatedly held that an acknowledgment by an in¬ 
solvent in his schedule of liabilities filed after bis 
adjudication is a good acknowledgment to keep 
alive a debt as against himself, notwithstanding the 
fact that all his properties at the time when this 
schedule is filed are vested in the Official Receiver 
who alone can sell those properties in order to dis¬ 
charge his debts. This power to acknowledge has 
been recognized ns one which extends to the power 
[of an insolvent father to bind his sons under the 
c pious obligation theory: vide 1941-2 M. L. J. 311. 1 
I have not been referred to any case which has held 
that after the insolvency of the manager, the 
manager cannot acknowledge a debt binding the 
other coparceners as a family debt. And I can see 
■no principle upon which such a result could bo 
reached without throwing overboard tbo principles 
adopted by the Full Dench in 1941-2 M. L. J. 311.1 
If an insolvent after his adjudication can acknow¬ 
ledge his own debt, surely he can equally acknow¬ 
ledge a debt binding on the family of which he still 
remains the manager, notwithstanding his insol¬ 
vency. In this view, I dismiss tho civil revision 
petition with costs. 

C.R.K./K.S, Petition dismissed. 

1. (Ml) 28 A. I. R. 1941 Mad. 772: 197 I. C. 199: 
,1 1941-2 M. L. J. 311 (F. B.), Mohnna Reddi v. 

Gangaraju. 
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Kuppuswami Ayyar J. 

Hindu Religious Endowments Board. 
Madras — Appellants 

v. 

Dosapati Rami ah, trustee of Sri Venn- 
gopalaswami Vam and another — 

Respondents. 

Second Appeal No. 481 of 1911, Decided on 1st 
July 1942, ayain6t decree of Sub Judge, Tenali, in 
A. S. No. 28 of 1910. 

Madras Religious Endowments Act (2 of 
1927), S. 68 — Endowment lor nitya naivedya 
deeparadhana is general endowment and pro- 
Vcrty is liable to contribute. 


An endowment for nitya naivedya deeparadhana G 
is a general endowment and not a special endow- 
ment and properties endowed are liable to be pro- 
ceeded against for contribution under S. 68. 

[P 723o] 

P. V . Rajamannar and M . Seshaclialapatlii — 
for Appellants. 

K. Kameswara Rao and U. O. Krishnamurthi 
— for Respondents. 

JUDGMENT.—The appellant before this Court 
is defendant 1 the Hindu Religious Endowments 
Board, Madras. The plaintiff was the trustee of the 
Sri Venugopalaswami Varu Temple of Alapadu 
village. As he failed to pay the contributions pay¬ 
able by the temple under S. 68, Endowments Act, a 
requisition was 6ent to the Collector under S. 70 of 
that Act and the plaint mentioned A and B sche¬ 
dule properties were attached by him. The plaintifl 
thereupon filed the suit for a declaration that tho A J 
schedule properties aloDe were the properties of the 
temple and the B schedule properties were specially 
endowed properties and that he was liable to pay 
only a proportionate share of tho contribution pay¬ 
able on A schedule properties and for an injunction 
restraining the Board from enforcing tho order 
against the A schedule properties in respect of the 
entire contribution. Defendant 2 is the archaka of 
the temple. He claimed the B schedule properties 
as bis own and contended that they were not liable 


to bo proceeded against for the contribution. The 
learned District Munsif dismissed the suit finding 
that all the properties were temple properties and 
they were liable to be proceeded against for the 
entire contributions due to the Board. On an appeal 
preferred by the plaintifl and the cross objections of 
Jefcndant 2 the appellate Court holding that the B 
schedule properties belonged to defendant 2 and 
could not be proceeded against for the contribution 
gave a decree declaring that tho plaintiff was not 
liable to pay any contribution so far ns the B sche¬ 
dule properties were concerned and restraining the 
Board from collecting the said contribution from 
the plaintifl. 

The points for determination now are (1) whether 
the B schedule properties aro the properties of the 
temple or not and could not bo proceeded against 
for tho contribution levied by the Board, and (2) 
whether tho plaintifl is entitled to tho injunction 
prayed for. That the B schedule properties are to 
bo enjoyed by the archaka so long as he performs 
the archaka service and offers nitya naivedya dee- 
paradhnnom to tho idol is tho case of the plaintifl 
am) de fendant 2 as well. 1\ W. 1 the trustee stated 
that the properties belonged to the temple. Defen¬ 
dant 2 the archaka stated as D.W. 1 that the pattn 
for tho lands comprised in Sch. B stood in the 
name of tho idol. In addition to this in tho written 
statement filed by him in 0. S. No. 114 of 1923 on 
the file of the Sub Court, Bapatla, bo referred to 
the fact that there were some proceedings before 
the Inam Commissioner and be complained that 
the recitals in it in favour of tho temple could not 
he availed of ns against him. Unfortunately, neither 
the sanad nor the extract from the Inam RegisJei 
has been filed in this case. Admittedly tho proper¬ 
ties are to be enjoyed by the archaka only so ong 
as he does service. If he does not perform, in v\ 
does the reversion vest ? In tho face of the a - 
sion of defendant 2 that the patta elands in tic 
name of the idol and in the absence of ■ °tl cr 
evidence the lower Court ought to ha'O 
the reversion n« least vested in the temple and 
therefore the B schedule properties must be consi¬ 
dered to be temple properties. It is unnecessary 
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a this stage to speculate as to what interest the auc¬ 
tion purchaser who purchases the properties in a 
sale held in respect of the B schedule properties for 
the contribution payable by the temple to the Board 
would get. It is enough to find for the purpose of 
this appeal that they must be considered to be tem¬ 
ple property. 

The contention of the trustee that it must be 
considered to be a special endowment on the ground 
that it was endowed for nitya naivedya deepa- 
radhana cannot be upheld becauee all that has to 
be done in a temple is the offering of naivedya 
and deeparadhana. An endowment for such a pur¬ 
pose is a general endowment to the temple. In 
these circumstances I find that the B schedule pro¬ 
perties wero also temple properties and that there¬ 
fore they are liable to be proceeded against for the 
contribution. In view of my finding that the endow- 
b ment even for nitya naivedya deeparadhana is a 
general endowment and not a special endowment it 
has to be found that the plaintiff is not entitled to 
the injunction claimed. In the result the appeal is 
allowed and tho plaintiff’s suit dismissed with costs 
of defendant 1 Board only in all the three Courts. 
The Board’s costs in all tho three Courts will be 
paid by the temple as the trustee had to file the suit 
in view of the fact that he was not in possession of 
the B schedule properties as per tho terms of the 
compromise entered into by bis predecessor and 
which is also referred to in the register maintained 
by the Board. Defendant 2 will not be entitled to 
any costs in any of the Courts. 

C.R.K./K.S, Appeal allowed. 
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HoR WILL J. 
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In re Thammana Ramalingayya 
Petitioner. 

Criminal Revn. Case No. 214 of 1942, (Criminal 
Revn. Petn. No. 201 of 1942), Decided on 10th July 
1942, to revise judgment of Court of Session, East 
Godavari Divieion, Rajahmundry, D-l 27th Nov- 
ember 1941. 

(a) Defence of India Act (1939), S. 2, Rules 
under, R. 19 (1) _ Article (letter) when may be 
regarded as sent within R. 19 (1). 

-d ^ i0 '® (lelter ) ‘ 8 seDt witbiu meaning of 
.• ly (1) if it is started on its way to its destina- 
non oven though it is intercepted on its way and 
does not arrive at its destination. [P 723/,j] 


(b) Defence of India Act *(1939), S. 2, Rules 
under, R. 19 (1) (a)—Secret Code—Meaning of. 

A Code does not cease to be a secret Code because 
a number of other persons are using it, if it is not 
generally known or used by persons engaged in the 
business for wh.ch that Code in question is employed. 

, , (P 723 Ji] 

(c) Criminal trial—Sentence _ ImDrisonmcn. 
til. rising of Court—Validity—No aTrna.Ke of 
fine — Imprisonment till rising of Court is 
objectionable — Law permitting alternative of 
fine—Sentence of Imprisonment-Necessity of. 

Even in cases where the alternative of fine is not 
permissible by law, it is objectionable to sentence 
persons to imprisonment till the rising of the Court- 
because it is not a form of imprisonment recognised 
by law, and it is used to circumvent the provisions 
of law that require a sentence of imprisonment in 
jail for a particular term. Where the law permits 
of a sentence of fine as an alternative thc-e is no 


need for a sentence of imprisonment at all if it is 
thought that the offence does not merit it 

Cr. P. C- tP 723, ‘ : P 72 “] 

1*41) Chitaley, S. 32, N. 4 Pt. 6. 

(’41) Mitrn, Page 86, N. 73. 

(d) Defence of India Act (1939), S. 2, Rules 
under, R. 19—Offence under—Absence of inten¬ 
tion to injure state is no reason lor not imposing 
punishment. & 


in tne case of an offence under R. 19, tbe fact 
that the accused is entirely innocent of any inten- 
tion to injure the state during the present emer¬ 
gency is no reason lor imposing no punishment a' 
all. It must be almost impossible in the majority of 
cases under R. 19 to be sure of the accused’s inno¬ 
cent motive. [P 72i(lib] 

K. Umamaheswaram — for Petitioner. 

K. VenkaUiraghavacha/iar for Public Prose¬ 
cutor — for the Crown. 


/ 


ORDER. — The petitioner was convicted bv tbe 
joint Magistrate of Rajahmundry of an offenco 
punishable under Rr. 19(1) (a) and (5) of tho Defence 
oUndm Rides of sending by post to a destination 
outside British India (to wit the United States of 
America) instructions for utilising any means of 
secretly conveying information (namely a Code) 
Two points are raised in this petition. The first is 
that as the letter was intercepted by the Censor at 
Bombay (or Madras) tbe letter was not sent. The 
second contention is that this Code is not u secret 1 
one. I thiuk it correct to say that an article is sent 
if it is started on its way to its destination. For 
instance, if A gives a book to a messenger with in- 
structions to give it to B, I think it will be correct 
to say that A sent the book to B even though that 7 
messenger were waylaid and the book taken from 
him. One can say that the book was sent, but that 
it did not arrive at its destination. Adj other inter¬ 
pretation would make R. 19 almost nugatory; for 
there would ordinarily be no detection when the 
missive reached its destination. The Code u<=ed bv 
the petitioner is called Monte Amiata’s Telegraphic 
Code. It is issued by a company registered in Rome 
known as Monte Amiata S.A.M. Just inside on the 
fly leaf of the code-book, is printed : 

"This Code is for privato use, and not for public 
sale, but only for distribution amongst the corres¬ 
pondents of the ’Monte Amiata S. A. M.’ for uso in 
Commercial intercourse with the quicksilvei and 
cinnabar trades, to which it exclusively refers.” 

The petitioner was not a client of Monte Amiata 
S. A. M., nor was his correspondence in any way h 
connected with the quicksilver und cinnabar trades 
If it bad bceD, be might have contended with some 
reason that this Code was a well-known and recog- 
nised Code; but it is certainly not a Code in ordinary 
uso for tho business for which the petitioner says he 
used it. A Code does not cease to be a secret Code 
because a number of other persons are using it, if 
it is not generally known or used by persons engaged 
in the business for which that Code in question is 
employed. I therefore agree with the Courts below 
that the petitioner was guilty of tho offence with 
which he is charged. The sentences in this case are 
ridiculous. For such an offence, an accused person 
can be punished with imprisonment for a term ex¬ 
tending to three years or with fine or with both. If 
the joint Magistrate or tho Sessions Judge thought 
that it was unnecessary or undesirablo to punish 
the petitioner with imprisonment, there was no 
necessity to sentence him to imprisonment till the' 
rising of tbe Court. Even in cases where the alter 
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done to the property contrary to its natural use and 
serviceablenees.” He added by way of illustration : 

It may be the mischief to throw the contents of 
a pot of food upon the fire; but it is not mischief, 
though it may be theft, to eat the food.” He applied 
the illustration to the case before them and said : 

And so here, since the graziers, by allowing 
tneir goats to graze did no more than put the grass 
to its normal use, by the same reasoning their act 
would not amount to mischief, though it may have 
amounted to theft.” 3 


a native of fine is not permissible by law, it is objec¬ 
tionable to sentence persons to imprisonment till the 
rising of th3 Court; because it is not a form of im¬ 
prisonment recognised by law, and it is used to 
circumvent the provisions of law that require a 
sentence of imprisonment in jail for a particular 
term. Where the law permits of a sentence of fine 
as an alternative, there is no need for a sentence of 
imprisonment at all if it is thought that the offence 
does not merit it. 

As to the quantum of fine, it may be true, as the 
learned Sessions Judge seems to think, that the 
petitioner is entirely innocent of any intention to 
injure the state during the present emergency; but 
I do not think it right on that account to impose no 
punishment at all — which is what the learned 
Sessions Judge has done. It must be almost im¬ 
possible in the majority of cases under this rule 
to be sure of the accused’s innocent motive. Com- 
munications with persons outside India even when 
they were intended to prejudice the state, would 
probably not contain in any one letter anything that 
was obviously injurious. In the first instance, somo 
simple instructions such as the petitioner eent in 
the present case would be sent. Further instructions 
issued from time to time by similar letters, each 
apparently harmless in itself, might only reveal 
thoir true nature when read with the other letters 
of the series. I therefore change the sentence of the 
petitioner from imprisonment till the rising of the 
Court to a fine of Its. 25. 

C.R.K./G.N. Order accordingly. 
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c Horwill J. 

Palaniandi Muthirian and others — 

Petitioners 

v. 

Ramaswami Rcddi — Respondent . 

Criminal Revn. No. 331 of 1942 (Criminal Revn. 
Cotn. No. 321 of 1942), Decided on 2nd September 
1942, to revise judgment of Sub Divisional First 
Class Magistrate, Narnakkal, I)/- 6th February 1942. 

# Penal Code (1860), S. 426—Cattle grazing on 
complainant’s bund — Offence under S. 426 is 
committed. 

A person can bo convicted under S. 426 for send¬ 
ing hie cattle to graze on the bund of a tank belong¬ 
ing to the complainant : 1 Weir 492, Foil.; (’29) 16 
d A. I. R. 1929 Mad. 6, Dissent. (P 724/J 

Penal Code — 

C40) Ratanlal, Pago 1084 PL 9. 

(*36) Gour, Pago 1481 Pt. 6. 

V . T. Rangaswami Ayyangar — for Petitioners. 

A . S. Sivakaminathan — for Respondent. 

Public Prosecutor — for the Crown. 


e 


With due respect I quite appreciate the arguments 
of the learned Judge in that case; but in another 
simi'ar case considered by a Bench of this Court in 
1 Weir 492,- kernan J. said : 

“There appears to bo no doubt that defendants 
grazed the cattle in order to derive the beuefit of 
the grazing on the Government property, viz., the 
grass, and it appears to be equally olear that the / 
consumption of the grass caused the destruction of 
it, eo far as the Government right was concerned. 1 ' 

The other Judge, Braodt J. adopt'd the same 
reasoning. If one oonetrues S. 425 strictly, therocan 
bo no doubt that property was destroyed by the 
grazing of the cattle, although it may be thought, 
as Curgenven J. did, that the Legislature could not 
have intended to speak of destruction if a thing 
wore destroyed in the way that nature intended it 
to be destroyed, 6uch as food or grass by eating. 
Curgenven J. sought to distinguish 1 Weir 492;- 
but I find myself unable to do so. The question is 
however, rather academic; for this Court could 
change the conviction from S. 426, Pena) Code, to 
S. 379, Penal Code. The ingredients of the charge 
were properly set out; and the evidonco would be 
the same whether the charge were under S. 379, 
Penal Code, or S. 426, Penal Code, for tbo grava¬ 
men of the offence was that cattle grazed the crop 
belonging to the mittadar, the complainant. The 
petitioners have boon punished with a potty fine of 
Rs. 10 each. No interference is called for in revi¬ 
sion. 


C.R.E./R.E. 


Revision dismissed. 


2. 1 Weir 492, In re Gurrara Siddugadu. 


ORDER.—The petitioners were convicted under 
8. 426, Penal Code, for sending their cattle to grazo 
on tho bund of a tank belonging to the complainant 
and tho convictions were confirmed in appeal. In a 
somewhat similar case that came before Curgen¬ 
ven J. in 52 Mad. 151,1 the learned Judge oxpress- 
od the opinion that ‘ destruction of any property 
within tho moaning of S. 425, Penal Code, carried 
with it tho implication that something should l>o 

1. (’29) 16 A.I.R- 1920 Mad. 5 : 114 I. C. 559 : 52 
Mad. 161 : 30 Cr. L. J. 816 : 55 M. L. J. 767, 

*iaghupatbi Iyer v. Narayanu Goundan. 
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Horwill J. 

In rc G. N. Chakrapany Chclliar & 
Sons by managing member G. N. 
Chakrapany Chettiar — Petitioner. 

Criminal Revn. Case No. 308 of 1942, (Criminal ^ 
Revn. Petn. No. 4S7 of 1942), Decided on 19th 
August 1942, to revise order of Stationary Sub- 
Magistrate, Paltukottai, D/- 27th June 1942. 

Opium Act (1878), S. 11 — Unless owner knew 
that his conveyance was likely to be used for 
transporting contraband articles, conveyance 
should not be conliscated. 

A conveyance ought not to bo confiscated unless 
tho owner knew or had reason to beliove that his 
vehicle was likely to bo used for tbo purf>oso of 
transporting contraband articles. (P 7*25a,b] 

G. Gopalastrami — for Petitioner. 

Public Prosecutor — for tho Crown. 


into a hire- 
wbo used a 


ORDER. — The petitioner entered 
purchase agreement with tho accused, 
car for transporting large quantities of c »ntrnband 
opium and ganja. Tbo Magistrate confiscated not 
only tbo drugs found in tbo car but the car itself. 
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The petitioner objected; but his objections were 
overruled with the remark that it was open to 
Messrs. Chakrapani Chetty & Sons (petitioner) to 
seek his remedy under the hire purchase agreement 
in a civil Court. I doubt very much whether Messrs. 
Chukrapany Chetty & Sons would have any remedy 
against the Government in a civil Court under their 
hire purchase agreement. The Magistrate has a 
discretion under S. 11. Opium Act, to confiscate any 
conveyance used in carrying contraband opium; and 
I do not think that tho exercise of that discretion 
could bo called in question in a civil Court. That 
could be done only by the Courts which have appel¬ 
late or revisionary jurisdiction over tho Magistrate. 
If the petitioner’s enso is true that he had received 
only one instalment towards the purchase of tho car 
and had no reason at all to suspect that his car was 
ibeing used for transporting opium it would bo, I 
o think, very hard on the petitioner to have his car 
iconfiscated. In similar cases, it has been held that 
a conveyance ought not to be confiscated unless tho 
owner knew or had reason to believe that his vehicle 
was likely to bo used for such a purpose. That seems 
to bo a very fair test for the Magistrate to apply 
when ho has to consider whether or net ho should 
order the confiscation of the vehicle. As the Magis¬ 
trate ha3 not considered this, I think his order 
should be set aside. Tho petition is, therefore, 
allowed, the order of confiscation of the petitioner's 
car set aside, and the Magistrate ordered to consi¬ 
der afresh the question whether tho car should be 
confiscated. He should permit evidence to be let in 
by the prosecution and by the petitioner. 

C.R.K./R.K. Petition allowed. 
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King J. 

Timid Venkata Charlu and another — 

Appellants 

v. 

Rajah of Vizianagaram and another — 

Respondents. 

Second Appeal No. 1023 of 1939, Decided on 20th 
February 1942, against decree of District Court 
Vizagapatam, in A. S. No. 203 of 1937. 

(a) Adverse possession—Finding that defen¬ 
dant had not openly asserted title is of fact_ 

Whether admitted facts constitute assertion of 
title is question ol law. 

d A finding that tho defendant at no time more 
than 12 years before the filing of the suit had openly 
asserted his title to tho suit land adversely to the 
plaintlfl s right is no doubt in one respect a finding 
of fact but the question whether certain admitted 
facts constitute an open assertion of title is a question 
of law. [p 7 o 5; ,j 

Limitation Act — 

C42) Chitaley, Art. 142 A 144 N. 98 Pts. 2, 7. 

( 38) Rustomji, Page 1874 Note '‘Adverso Posses¬ 
sion: Question of Law and Fact.” 

(b) Adverse possession—Title to property in 
issue in suit—Assertion oi title in suit is open. 

There can be no clearer instance of an open 
assertion of title made publicly in regularly consti¬ 
tuted suits in which tho title to tho property in 
question was definitely in issue. (p 726a] 

Limitation Act — 

C42) Chitaley, Arts. 142 & 144 N. 76 l’t. 1. 

C3R) Rustomji, Page 1370 Pt. 10. 


(c) Adverse possession _ Inamdar claiming 
title not against Government but zamindar — e 
Twelve years rule for perfecting: title applies — 
Question ol Government's rights to resume 
inam has no bearing. 

No doubt wherever an inamdar claims title to 
land that title necessarily involves certain rights in 
Government to resume the inam. But that fact can 
be applied only to suits between the Government 
and the inamdar. If it is a question of whether an 
inamdar ba3 established a title adversely to the 
Government, then of course the question will be 
whether his adverso possession has extended to 60 
years or more. Rut where the only question is whe¬ 
ther an inamdar has established his title adversely 
to a zamindar the question of Government’s rights 
cannot possibly como up for any kind of considera¬ 
tion. The ordinary rule will therefore apply which 
prescribes a period of only 12 years for the perfect- / 
ing of title by adverse possession. [P 726 b. c] 

Limitation Act_ 

(’•12) Chitaley, Art. 149 N. 7. 

(’38) Rustomji, Page 1557 Note “Article Res¬ 
tricted to Suits Brought for Benefit of Govern¬ 
ment.” 

B. Jagannadha Das and S. Ramamurthy — 

c tt . . tor Appellants. 

o. Venkatesa Iyengar — for Respondents. 

JUDGMENT. — The subject-matter of this 
appeal is a portion oi Survey No 197/3 in the 
village of Kagam. The appellants claim that the 
whole of the survey number and therefore the 
portion now in dispute belongs to them as part of 
their inam. The contesting respondents on the 
other hand contend that the property in dispute is 
jeroyiti property of the Vizianagaram estate. The '•/ 
suit was one for rent based upon tho assertion that 
the rent was leviable from this jeroyiti property. 

The suit has been dismissed by the Sub-Collector 
and has been decreed in part by the learned District 
Judge of Vizagapatam. The learned District Judge 
holds that in respect of a part of the land no decree 
can be given to the plaintifls because there is a 
survey decieiou against them establishing the title 
of the defendants to the property. On the other 
nand he has held that the survey decision does not 
extend to the remainder of the 6eld and that 
although the defendants have been in possession of 
this part of tho field for 30 years or more they have 
been unable to prove any title by adverso possession. 

He states that the contesting respondents, that is to 
eay the present appellants, at no timo more than 

12 before the filing of the suit had openly 
asserted their inam title to this portion of Survey 
No. 197/3 adversely to tho Raja's melvaram right. 

This is no doubt in one respect a finding of fact but' 
it seems to me that tho question whether certain 
admitted facts constitute an open assertion of title, 

13 a question of law and in this case the learned 
District Judge is clearly wrong in holding that there 
has been no open assertion of title. I have been 
referred to the pleadings in two previous suits, one 
in 1911 and the other in 1917. In the first, the pre¬ 
sent appellant 1 was defendant 3 and the Viziana^a- 
ram estate was defendant 1. The assertion which*is 
contained in the written statement filed in common 
by defendant 3 and tho other defendants was to tho 
©fleet that the suit lands woro not the jeroyiti lands 
of defendant 1 but the inam lands of tho other 
defendants. In the suit in 1917 the Vizianagaram 
estate was tho plaintiff and tho present appellant 1 
was defendant 1. It was a suit for rent and defen¬ 
dant 1 in common with the other defendants con- 
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<7 tended that the suit lands were their inam lands. It 
is conceded by the learned advocate for the respon¬ 
dents here that the subject-matter of both these 
suits in 1911 and 1917 is identical with the subject- 
matter of the present suit. It is conceded also that 
whatever other differences there may be in the array 
of parties in those suits, the present appellant 1 was 
himself a party in both of them and that the written 
statement to which reference has been made was his 
written statement. It i3 quite clear from these facts 
f ,hat the subject-matter of the present suit has been 
asserted by the present appellant 1 in both 1911 
and 191 / to belong to him. There can be no clearer 
instance of an open assertion of title made publicly 
in regularly constituted suits in which the title to 
the property in question wa9 definitely in i9suo. 

The learned District Judge proceeds further to 
argue that even if adverse title had been made out 
' f° r ft period of 30 or 40 years it would be insufficient 
to protect the present appollants against the suit of 
the estate as where there is an inam right to any 
land no adverse title can be perfected by a period of 
less than GO years. The argument is that wherever 
an inamdar claims title to land that title necessarily 
involves certain rights in Government to resume 
the inam. No doubt this fact is true, but it is quite 
dear that it can bo applied only to suits between 
the Government and the inamdar. If it is a question 
of whether an inamdar has established a title 
adversely to the Government, then of course the 
question will bo whether his adverse possession has 
extended to 60 years or more. But whoro the only 
question is whether an inamdar has established his 
title adversely ton zamindar thequestion of Govern¬ 
ment’s rights cannot possibly come up for any kind 
c of consideration. The ordinary rule will therefore 
apply which prescribes a period of only 12 years for 
the perfecting of title by adverse possession. The 
result is that the present appellants aro entitled to 
a declaration that they aro now entitled a9 inamdars 
to tho land in question and therefore that no rent 
can be levied from them. This appeal must there¬ 
fore be allowed and the suit filed by tho estato be 
dismissed with costs throughout. Leave refused. 

C.R.K./G.N. Appeal allowed . 
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IIORWILL J. 

In re K. Chinvavadu and others — 

Accused. 

Criminal Hovn. Case No. 19 of 1942 (Case Kefer- 
" red No. 8 of 1942), Decided on 24th June 1942, 
referred by District Magistrate, Nellorc, in his 
letter, 1)/- 12th January 1942. 

Criminal P. C. (1898), S. 523—Accused asser¬ 
ting property as not being his—Order returning 
property to accused is bad — Magistrate must 
inquire as to person entitled to possession. 


. Ramaswami A. I. R, 

A. S. SivaJcaminathan for Public Prosecutor — 

. for the Crown. 

ORDER—Four persons were charged with com¬ 
mitting theft of property from the house of tho 
complainant. The defence of the accused was that 
they had committed no theft ; that tho property 
had been foisted on them, and that panchayatdars 
were brought to see the property recovered from 
them. The Magistrate accepted this defence and 
doubted whether theft had been committed. He 
therefore acquitted the accused.and ordered the 
property to be returned to them, although the 
accused by their own defenco asserted that the pro¬ 
perty did not belong to them. The District Magis¬ 
trate considered that this order was wrong and 
referred tho matter to this Court under S. 438 
Criminal P. C. 

I agree with the learned District Magistrate that 
the property should not have been ordered to be / 
returned to the accused ; because clearly the pro-i 
pertv did not belong to the accused. The prosecution 
alleged that the property belonged to the complain-, 
ant whereas the accused had no suggestions to make 
as to the ownership of the property, they merely 
contending that the property was foisted on them 
for tho purpose of falsely implicating them. Undor 
S. 523, Criminal P. C., the Magistrate is bound to 
order that tho property be given to tho person en- 
titled to possession ; and as the accused aro not 
entitled to possession, the Magistrate should not 
have made the order he did. Tho duty of the 
Magistrate under this section is to make an inquiry 
as to the person entitled to possession and to order 
possession to bo given to him. If tho Magistrate is 
unable aftor inquiry to satisfy himself as to the 
person entitled to possession, he should under g 
S. 523 (2), Criminal P. C., issue a proclamation be- 
fore passing final orders. Tho order of tho Taluk 
Magistrate with regard to tho disposal of tho pro- 
perty is set asido and he is directed to dispose of 
the property according to the rule laid down in 
S. 523, Criminal I\ C. 

C.H.K./B.K. Order set aside. 

A. I. R. (29) 1942 Madras 726 (2) 

Wadsworth and Patanjali Sastri JJ. 

Pappammal — Appellant 

V. 

Ramaswami Chcttiar — Respondent. 

Second Appeal No. 600 of 1941, Decided on 27th 
July 1942, against decree of Dist. Court, Trichino- j l 
poly, in A. S. No. 243 of 1940. 

(a) Madras Agriculturists Relief Act (4 of 
1938), S. 19 — Relief sought during trial of suit 
itself — S. 19 does not apply. 

Section 19 has no reference to cases in which 
relief under the Act i3 sought in the trial of the 


f’nder S. 523 of tho Code the Magistrate is 
hound to order that tho property bn given to the 
person entitled to possession ; where tlie accused 
assertB that the property does not belong to him he 
i. not entitled to possession, and the Magistrate 
should not pass an order returning tho property to 
tho^ accused. Tho duty of the Magistrate under 
S. 523 is to make an inquiry as to tho person en¬ 
titled to possession and to order possession to be 
Riven to him. (p 7 *> 6 /] 

Cr. P. C. — 

•41) Chita ley, S. 529, N 8. 

Mitre. Page 1693, N. n64. 


suit it3clf. (P 727dJ 

(b) Madras Agriculturists Relief Act (4 of 
1938), Ss. 7, 23, 19, 13 and 10—Construction of 
S. 7—Debtor claiming relief during trial oi suit 
— He is entitled to relief if he was agriculturist 
on 1st October 1937 and 22nd March 1933— He 
need not be agriculturist on date when relief 
was claimed. 

Apart from S-. 19 and 23 which require that tho 
debtor should bo an agriculturist at the time of tho 
application and S. 13 dealing with debts incurred 
aiter tho Act where the date of the debt is made 
he important date, there is nothing iff the Ac* 


C 
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a which requires the debtor to prove his agriculturist 
status as on the date on which the matter is brought 
to the notice of the Court. Section 7 contemplates 
the application of the provisions of the Aot to all 
debts payable by an agriculturist at the commence¬ 
ment of the Act but this is subject to the qualifica¬ 
tion in S. 10 that the provisions of Ss. 8 and 9 shall 
not apply to a person who was not an agriculturist 
on let October 1937. Consequently, in the absence 
of any provision requiring proof that the debtor 
must continue to bo an agriculturist also up to the 
time when tho matter comes before the Court, the 
debtor in cases where his claim to relief is put for¬ 
ward during the trial of the suit, will be entitled to 
relief if he can show that he was an agriculturist 
on 1st October 1937 and on the commencement of 
the Act, 22nd March 1938 : (*41) 28 A. I. R. 1941 
Mad. 829, Expl. ; (’41) 28 A. I. R. 1941 Mad. 158. 
b Ref. [P 727e,/J 

R . Viswanathan a>id T. R. Srinivasan — 

for Appellant. 

K* S. Desilcan and R. Raman —tor Respondent. 

WADSWORTH J. — The appellant was the 
plaintiff In a suit for redemption of a pledged jewel 
and claimed to be entitled to the benefits of the 
Madras Agriculturists Relief Act, 4of 1938, by virtue 
of the possession of a leasehold interest in agricul¬ 
tural land. Tho trial Court came to the conclusion 
that she bad not established the truth of the lease. 
The lower appellate Court, assuming but not decid¬ 
ing that the lease did exist for the period from 1st 
March 1937 to 22nd Maroh 1938, held that at tho 
date of tho suit tho appellant had no interest in 
agricultural lands sufficient to satisfy the definition 
of an agriculturist and that she was, therefore, not 
c entitled to relief. The suit was filed in 1939. 

It is contended in second appeal that the question 
whether the appellant was or was not an agricul¬ 
turist at the time of tho suit is immaterial having 
regard to tho wording of 8. 7 which prescribes that 
all debts payable by an agriculturist at the com¬ 
mencement of the Act shall be scaled down in ac¬ 
cordance with tho provisions of Chap. 2. In (1940) 
2 M.L.J. 887, 1 a caee under S. 19 of the Act, we had 
occasion to consider what were the crucial dates 
with referepce to which the applicant had to prove 
his agriculturist status and we held that having 
regard to S. 10 of the Act he must bo an agricul¬ 
turist on 1st October 1937, having regard to S. 7 of 
the Act ho must be an agriculturist on 22nd March 
1938 and having regard to the terms of S. 19 in 
cases falling under that section ho must bo an agri- 
culturist at the time of the application. Section 19. 
however, has no reference to cases in which relief 
under tho Act is sought in tho trial of the suit 
'itself. Tho respondent has quoted our decision in 
(1941) 2 M.L.J. 257, 2 n3 suggesting that the debtor 
must also bo an agriculturist on tho date of the suit. 
Tho headnoto to tho report of this decision contains 
the words M tho relevant period apart from the dato 
of the suit when a debtor ha9 to bo an agricul¬ 
turist. . . 

This phraso in tho beadnote is somewhat mis¬ 
leading. It scorns to be based on a passage at tho 
ond of tho judgment which says : “Applying this 
criterion to the present facts, defendant 1 has been 
proved to have been an agriculturist at the time of 
the suit and also to have had the necessary qualifi- 

iTril) 2sXl.Il. 1941 Mad. 158: (1940) 2 mTETj. 

887 Palani Goundan v. Peria Goundan. 

2. (’41) 28 A. I. Ii. 1941 Mad. 829 : 200 I. O. 321 : 

(1941) 2 M.L.J.257. Devarayan Chettiar v. Subra- 

mania Iyer. 


cations ever 6ince May 1937 ; M that is to say, we 
pointed out that he was an agriculturist both before 6 
the crucial dato 1st October 1937 and after tho 
crucial date 22nd March 1938 which is the date of 
tho commencement of the Act. We had no occasion 
on the facts of that case to consider whether it was 
necessary that he should have been an agriculturist 
on the date of tho suit and the case is not authority 
for the proposition in support of which it has been 
quoted. 

It seems to us that apart from S. 19 and 9. 23 
where the Act expressly requires that the debtor 
should be an agriculturist at the time of the appli- 
cation and S. 13 dealing with debts incurred after 
the Act where the date of the debt is made the im¬ 
portant date, there is nothing in the Act whioh 
requires the debtor to prove his agriculturist status! 
as on the dato on which the matter is brought to 
the notice of the Court. Section 7 contemplates the / 
application of the provisions of the Act to all debts 
payable by an agriculturist at the commencement of 
the Act but this is subject to the qualification in 
S. 10 that the provisions of Ss. 8 and 9 shall not 
apply to a person who was not an agriculturist on 
1st October 1937. Reading these two sections to¬ 
gether, in the absence of any provision requiring 
proof that the debtor must continue to be an agri¬ 
culturist also up to the time when the matter come3 
before the Court, we are of opinion that the debtor 
in cases where his claim to relief is put forward 
during the trial of the suit, will be entitled to relief 
if he can show that he was an agriculturist on 1st 
October 1937 and on tho commencement of the Act, 
22nd March 1938. In the result, therefore, we allow 
the appeal and set aside the order of the lower ap¬ 
pellate Court and remand the case to the lower ~ 
appellate Court for fresh disposal in the light of this J 
judgment after recording findings on the status of 
the appellant as on let October 1937 and 22nd March 
1938. Costs to abide the result. The appellant will 
be entitled to a refund of the court-fees in second 
appeal. 

C.R.K./G.N, Appeal allowed. 
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Wadswortii and Patanjali Sastri JJ. 

C. Velayudha Mudali — Appellant 

v. 

T . Chengama Naidu and another — 

Respondents. 

Appeal No. 10 of 1941, Decided ou 13th July 
1942, against order of District Court, Chingleput, 1 
D/- 20th December 1940. 

Madras Agriculturists Relief Act (4 of 1938), 
Ss. 20 and 19—Application under S. 19—Notice 
under S. 20—Proceedings under O. 21, R. 90, 
Civil P, C. # must be stayed. 

Proceedings under O. 21, R. 90, Civil P, C., are 
proceedings in execution which must necessarily be 
stayed when an order under S. 20, Madras Aot 4 of 
1938 has been passed until tho disposal of a pend¬ 
ing application under S. 19 of that Act. The fact 
that a sale held beforo 1st October 1937 cannot be 
set aside under Madras Act 4 of 1938 does not 
justify tho Court in going on with proceedings relat¬ 
ing to suoh a sale, when all execution proceedings 
have been stayed. [P 728a] 

R . Oopalaswami Ayyangar — for Appellant. 

P. V . Raghavan, K . Af. Venkatavaradachariar, 

K. V . Ramachandra Iyer and S. AVishnajiiiawi 
— for Respondents. 
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a JUDGMENT—It seem s to us clear that pro- 
jceedings under O. 21, R. 90, Civil P. C., are pro- 
ceedings in execution which must necessarily be 
stayed when an order under S. 20, Madras Act 4 of 
1938 has been passed, until the disposal of a pend- 
ing application under S. 19. The fact that a sale 
held before 1st October 1937 cannot be set aside 
under Madras Act 4 of 1938 does not justify the 
Court in going on with proceedings relating to such 
a sale, when all execution proceedings have been 
stayed. In such circumstances the order passed 
UDder 0. 21, R. 90 is an illegal order and it must 
be set aside. The lower Court will be directed to 
dispose of the application under S. 19 at once and 
thereafter to hold a fresh enquiry into the petition 
under O. 21, R. 90. The appellant is entitled to 
costs in this appeal, payable by the decree holder. 

, C.R.K./G.N. Order set aside. 
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Leach C. J. and Byers J. 


Dandamudi Narasayya and another — 

Appellants 



Mow a Subbayya and others — 

Respondents. 

Letters Patent Appeal No. 33 of 1941, Decided on 
let April 1942, against judgment and decree of 
Abdar Rahman J., in S. A. No. 128 of 1938, D/- 
17tb February 1941. 

Limitation Act (1908), Art. 144 —A in posses¬ 
sion of suit property as trespasser since 16th 
c July 1918— D going into possession on strength 
of his own title to property on 9th February 
1930 — A suing under S. 9, Specific Relief Act, 
obtaining decree and restored to possession on 
4th September 1931 — Title suit by Hon 24th 
November 1931— Period between 9th February 
1930 and 4th September 1931 during which D 
had both title and possession held could not be 
ignored—Suit held within time — Decree UDder 
S. 9, Specific Relief Act, held different from 
erroneous decree for possession based on title. 

On 4th May 1915 A gifted the property iu suit to 
B under a registered deed. Tboreupon B went into 
possession and remained in possesion until lGth 
July 1918, when A entered upon the property. On 
9tb February 1930 B asserted bis title and dispos¬ 
sessed A who within six months brought a suit 
( l under S. 9, Specific Relief Act, and obtained a 
decrco in consequence of which possession was res¬ 
tored to A on 4th September 1931. In tho title suit 
instituted by B on 24th November 1931 it was con¬ 
tended that tho suit was barred as B bad not been 
in possession of the property within 12 years of the 
suit since the period between 9th February 1930 to 
4th September 1931 could not bo takenintoacconnt: 

IIeld that a decreo under S. 9 was different from 
an erroneous decree for possession based on title. 
Since B went into possession of tho property on 9th 
February 1930 on the strength of hi9 own title to 
the property, tho period between 9th February 1930 
and 4th September 1931 during which ho had both 
title and possession could not bo ignored and since 
B was the rightful owner and was in possession of 
what belonged to him within 12 years of tho suit, 
his suit was filed in time. A was in possession as 
trespasser and tho fact that he obtained a decreo 
under S. 9, Specific Relief Act, did not make his 
trespass any the less. He still remained a trespasser: 


(187G) 1 A. C. 414, Rel. on ; 28 Mad. 338 and 30 
Mad. 31G, Disling. [P 7296, d,e] 

Limitation Act — 

(’42) Chitaley, Arts. 142 and 144 N. 90 Pt. 13. 

(’38) Rustomji, Pago 1356 Pts. 1, 2, 4. 

P. Satyanarayana Rao — for Appellants. 

V. Govmdarajachari — for Respondents. 

LEACH C. J.—The only question in thisappeal 
is one of limitation and we consider that it has 
been rightly decided by Abdur Rahman J. from 
whose judgment this appeal has been preferred 
under Cl. 15 of the Letters Patent. The suit was 
filed by the respondents for a declaration of title to 
certain immovable property in tho Kistnn District 
and a decree for possession and mesne profits. On 
4th May 1915 appellant 1 gave tho property in suit 
to respondent 1 who is his brother-in-law under a 
registered deed. Thereupon respondent 1 and his j 
brother, respondent 2, went into possession and 
remained in possession until 16th July 1918, when 
tho appellants entered upon tho property. On 9th 
February 1930 the respondents asserted their title 
and dispossessed the appellants who within six 
months brought a suit under S. 9, Specific Relief 
Act. As they established their possession within 6ix 
months of the suit, a decreo was passed in their 
favour. This resulted in tho Court restoring posses¬ 
sion to the appellants on 4th September 1931. Tho 
decree passed in favour of tho appellants did not, of 
course, aflect the question of title and the respon¬ 
dents were at liberty to file the suit out of which 
this appeal arises. This they did on 24th November 
1931. The appellants raised three pleas in bar. In 
tho Cr6t place they said that the deed of gift executed 
by appellant 1 in favour of respondent 1 was a 
nominal transaction and consequently the titlo 
remained in appellant 1. In the second placo they 
averred that tho respondents had not been in posses¬ 
sion of tho property within 12 years of tho suit. In 
thi9 connection they contended that the period 
from 9th February 1930 to 4th September 1931 
should bo ignored. In the third place they averred 
that they had acquired title by adverse possession. 

Tho District Munsif of Gudivada who tried the 
suit bold that thero had been no valid gift by 
appellant 1 to respondent 1, that the respondents 
had not been in possession of tho property within 
twelvo years of tho institution of tho suit and that 
the plea of titlo by ad verso possession raised by the 
defendants was well 1 founded. Consequently, he dis¬ 
missed tho suit. The respondents appealed to tho 
Subordinate Judge of Masulipatam, who disagreed 
with tho findings of tho District Munsif. Tho Sub- ^ 
ordinnto Judgo bold that tho gift was a real onoand 
tho deed valid, that the respondents bad been in 
possession until 16th July 1918 and also from 9th 
February 1930 until 4th September 1931, and that 
the appellants had not established a titlo by adverse 
possession. Tho result was that tho respondents* 
suit was decreed witheo3ts. The appellants appealed 
to this Court, but without success. Abdur lhihman J. 
agreeing with tho findings of tho Subordinate Judge. 
Admittedly, if tho Court can have regard to the 
entry of the respondents upon tho property on 9th 
February 1930, tho suit was filed in time. It is said 
however, for tho appellants that as they were * 
cessful in their suit under S. 9, Specific Relief Act 
the Court cannot have regard to what happene- 
betwoen 9th February 1930 and 4tb Septem 
1931. In rejecting this contention Abdur Rahman . 
observed that tho act of a person who takes posses¬ 
sion, either forcibly or otherwise than in due cour-o 
of law, may he highhanded and not lejftl in the 
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Bcnso that it is not authorized by law, but If ho 
7 happens to bo the rightful owner there is no justifi¬ 
cation for bolding that tho period during which bo 
had both title and possession should not bo taken 
into account. 

In this Court, Mr. Satyanarayana Kao relied on 
two cases, 28 Mad. 338* and 30 Mad. 31G, 2 3 4 5 both of 
which were considered by Abdur Rahman J. Wo 
agree with the learned Judge that thoy are not in 
point. In 28 Mad. 338* the plaintiff wa3 placed in 
possession of immovable property under a decree of 
the Court in tho month of July 189G. On appeal it 
was held that ho had been wrongly placed in pos¬ 
session by the trial Court and in pursuance of tho 
appellate decree he wri9 dispossessed in 1898. He 
claimed that for tho purposo of limitation his dis- 
possession should bo deemed to start from the date 
in 1898 when the appellate decree was enforced. 
b This contention was, however, rejected. The Court 
considered that as ho had been given possession 
under an erroneous decree of the Court tho period of 
his possession should be ignored. In 30 Mad. 316- 
tho decision in 28 Mud. 338 1 was approved. This is 
• not a caso whero the plaintitTs were placed in pos¬ 
session under an erroneoua decree of Court. They 
went into possession of the property on 9th Febru¬ 
ary 1930 on tho strength of their own title to tho 
iproperty. Tho appellants wero in possession as tres¬ 
passers and tho fact that they succeeded in the suit 
lundor S. 9, Specifio Relief Act, did not make their 
trespaes any tho less. They remain trespassers in 
spite of their decree. In tho course of his judgment 
Abdur Rahman J. quoted tho following passage 
from the judgment of Lord Selborne in (1876) 1 
A. C. 414*: 

“In the caso also cited at the Bar in (1847 49) 2 
Ex. 803* at p. 821 it is accurately stated by Maule 
J. that ‘as soon as a person is entitled to possession 
and enters in the assertion of that possession or, 
which is exactly the same thing, any other person 
enters by command of that lawful owner so entitled 
to possession, the law immediately vests the actual 
possession in tho person who has so entered. If 
thore are two persons in a field, each asserting that 
the field is his, and each doing some act in tho 
assertion of tho right of possession, and if the ques¬ 
tion is which of those two is in actual possession, 
I answer, tho person who has the title is in actual 
possession and tbo other person is a trespasser. 
Thoy differ in no other respects You cannot say 
thAt it is joint possession; you cannot say that it is 
ft possession as tenants in common. It cannot bo 
denied that one is in possession and tho other is a 
(1 trespasser.’ And in (1845) 14 M. & W. 437® at page 
442 it is pointed out that so far as relates to the 
fact of possession and its logical consequences it 
makes no difference whether it has been taken by 
tbo legal owner forcibly or not.*’ 

These observations have full force hero. The res. 
pendents who are tho rightful owners of tho pro- 
party were in possession of what belonged to them 
within 12 years of tho suit and this being so, their 

1. (’05) 28 Mad. 338, Narayanan Chettiar v. Kan- 

nammal Acbi. 

2. (’07) 30 Mad. 31G : 17 M.L.J. 149, Rajagopalan 

v. Somasundara Thambiran. 

3. (187G) 1 A. C. 414 45 L. J. Ex. G13 : 35 L. T. 

G9 : 13 Cox. C C. 22G Lows v. Telford. 

4. (1847-49) 2 Ex. 803 : 18 L.J.Ex. 456 : 70 R.R. 

794, Jones v. Chapman. 

5. (1845) 14 M. & W 437 : 3 1). & L. 55 : 14 L. J. 

Ex. 272 : 9 Jur. 759 : 69 It. It. 718, Harvey v. 

Rrydge?. 


suit was filed in time. A decree passed under S. 9, 
Specifio Relief Act, i3 very different from an errone¬ 
ous decree for possession based on title, as was the 
caso in 28 Mad. 333. 1 For these reasons the appeal) 
will be dismissed with costs. Wo note with regret 
that the trial of the suit took nearly five years in 
tho District Munsif’s Court. There can be no excuse 
why a suit of this nature should have taken this 
length of time before it was brought on for hearing. 
The attention of the District Munsif concerned will 
bo drawn to this fact. 

C.R.K./G.N. Appeal dismissed. 

A. I. R. (29) 1942 Madras 729 

Wadsworth J. 

Xatesa Mudaliar — Appellant 

v. i 

M. T. Rajamanicka, Chettiar — 

Respondent. 

Second Appeal No. 1G2 of 1941, Decided on 1st 
April 1042.against decree of Diet. Court, Chingleput, 
in A. S. No. 231 of 193G. 

(a) Madras Agriculturists Relief Act (4 of 
1938), S. 19 — Payment by mortgagor pending 
suit by mortgagee appropriated by Court in 
mortgage decree dated 3rd October 1936 to in¬ 
terest due on mortgage — Parties not objecting 
— Appropriation is binding on parties and can¬ 
not be re-opened. 

There is no provision in the Act which permits 
tho re-appropriation of payments made before 1st 
October 1937 except only the proviso to S. 19, which 
deals with payments made under the decree. J 

[P 730a] 

Where a certain payment mado by tho mortgagor 
pending the suit by the mortgagee was appropriated 
by the Court in the mortgage decree dated 3rd Octo¬ 
ber 1936 to the amount of interest due on the mort¬ 
gage in order to work out tho amount due under the 
decree, tho appropriation is as binding on the parties 
who did not object to it as if it had been mado by 
one of tho parties before the decree wa3 drafted. 
There is no provision in the Act which permits the 
reopening of that appropriation which cannot be 
said to bo in respect of a payment made under the 
decree. [P 730a) 

(b) Madras Agriculturists Relief Act (4 ot 
1938), S. 9 — Decree for costs—Scaling down of. 

A decree for costs must be treated as a debt to be 
scaled down under S. 9. [P 730a] '* 

S. Ramachandra Iyer and S. Natarajan — 

for Appellant. 

aV. Srinivasa Iyengar — for Respondent. 

JUDGMENT. — The main contention in this 
appeal relates to a payment of Rs. 450 mado by de¬ 
fendant 7 pending the suit. In tho decree which is 
dated 3rd October 1936 this sura of Rs. 450 is ap¬ 
propriated to the amount of interest due on tho 
mortgage. No objection appears to have been taken 
to this appropriation and when tho appeal wa9 file-1 
boforo tbo lower Court, it was not contended that 
thi 3 appropriation wa6 wrong. The lower appellate 
Court’s decree is dated 29th August 1940. It is now 
contended that it is open to the defendants to urge 
that this sum of He. 450 should bo appropriated 
towards principal. I cannot accept this contention. 
Tho re opening of a decree under S. 19 of Act 4 of 
1938 is for tho purpose of applying the provisions 
of the Act to that decree. There is no provision in 
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the Act which permits the re-appropriation of pay¬ 
ments made before 1st October 1937 except only the 
proviso to S. 19 which deals with payments made 
under the decree. Although in the present case the 
appropriation seems to have been made by the Court 
which necessarily had to mako an appropriation in 
,order to work out the amount duo uader the decree, 
the appropriation is ju3t as binding on the parties 
who did not object to it as if it had been made by 
one of the parties before the decree was drafted. At 
any rate, there is no provision in the Act which per¬ 
mits the re opening of this appropriation which is 
not in respect of a payment made under the decree. 

On a minor point, the appeal must, however, suc¬ 
ceed. The lower appellate Court has allowed interest 
on costs at 6 per cent. The decree for co3ts has to be 
treated as a debt to bo scaled down under S. 9 of the 
Act and the interest thereon will run at 5 per cent, 
from the date of the decree to 22nd March 1938and 
thereafter at the decree rate of 6 per oent. Subject 
to this slight modification the second appeal is dis¬ 
missed with costs. Leave to appeal is refused. 

C.R.K./G.N. Order accordingly. 

X A. I. R. (29) 1942 Madras 730 

EcrruswAMi Ayyar J. 

Dasi Parvathi Ammal — Appellant 


Dasi Angamuthu and others 

— Respondents. 

Second Appeal No. 315 of 1941, Decided on 16th 
July 1942, against decree of District Court, Coimba¬ 
tore, in Civil Appeal No. 542 of 1939. 

(a) Civil P. C. (1908), S. 100 — Consideration 
is question of fact. 

The decision as to whether the document was 
eupported by consideration or not is a question of 
fact. (P 730c] 

C. P. C. — 

(*40) Chitaley, Ss. 100 & 101, N. 28 Pt. 3; N. 54 
Pt. 1. 

(’41) Mulla, Page 367, Note "No second appeal lies 
on the ground of an erroneous finding of fact." 

(b) Civil P. C. (1908), S. 100-FInding of fact 
— Appreciation of evidence basis for finding — 
No interference in second appeal. 

The question how far the lowor Court was justi¬ 
fied in appreciating the evidence in the way in which 
it did and came to the conclusion is not a matter 
to be considered by the High Court. If there wero 
materials on which the lower Court could have 
come to the conclusion it arrived at it would not bo 
open to the High Court to interfere with it. 

(P 730(7 ] 

C. P. C. — 

( 40) Chitaley, Ss. 100 A 101, N. 52 Pt. 10. 

(’ll) Mulla. Pago 367 Pt. (g). 


* (c) Transfer of Property Act (1882), S.41 — 
S. 41 does not apply to mortgages — Assignee 
oi mortgage though bona fide holder, mortgagor 
can plead want oi consideration. 

Section 41 doe3 not apply to the case of mortgages 
but only to sales : Milter J. in (’30) 17 A.I.K. 1930 
Cal. 92, Foil, and Jack J. Dissent.', (T6) 3 A. I. It. 
1916 Cal. 745, Disting. (P 730A] 


The fact that the assignee of a mortgage is a 
bona fide holder for consideration, cannot stand in 
the way of the mortgagor or his successors 8 ucces 3 - 
foUv pleading that the suit mortgage bond was not 
supported by consideration. fp 7316] 


T. P. Act — 

(*42) Chitaley, S. 41, N. 17 Pt. 1. 

C36) Mulla, Page 181 Pt. (1). 

(*34) Mitra, Page 145, N. 186. 

A. V . Narayanaswami Ayyar — for Appellant. 

K. V, Ramachandra Ayyar — for Respondents. 

JUDGMENT, — The plaintiff is the appellant 
before this Court and he filed a suit as assignee of a 
mortgage deed executed to Konavaikalpalayam 
Gopala Gokula Virdhi Nidhi Ltd. for recovery of 
money due under it. Defendants 2, 4 and 5 alone 
contested the suit. The others were ex parte. Their 
case was that the suit mortgage was not supported 
by consideration. Both the Courts held that the 
document was not supported by consideration and 
dismissed the suit. Hence this second appeal. The, 
decision a3 to whether the document was supported 
by consideration or not is a question of fact, and I / 
do not feel justified in interfering with a concurrent 
finding of faot by two Courts on a point like this. It 
is urged however that the learned District Judge 
committed an error when ho sought to draw an in¬ 
ference with regard to the passing of consideration 
from an endorsement of payment on the mortgage 
deed, Ex. 1, made in 1934. But I do not think I 
will be justified in brushing aside the finding of the 
lower appellate Court on that ground. There is 
nothing to indicate that the learned District Judge 
was not aware of the date of the endorsement. As a 
matter of fact, he refers to the evidence of P. W. 2 
with regard to this endorsement and his evidence 
was that the endorsement included Rs. 1000 paid 
on behalf of the bank. In these circumstances, I do 
not think there is any error or misstatoment of fact 
on which the finding is based. The question how far 
ho was justified in appreciating the evidence in the 
way in which he did and came to the conclusion is 
not a matter to be considered by this Court. There 
wore materials on which the lower Court could have 
come to the conclusion it arrived at and therefore 
it would not bo open to mo to interfere with it. It 
is significant that tho first Court has given a finding 
without referenco to Ex. 1 (a) and I do not think 
that that finding wa3 arrived at on irrelevant evi- 
donee or was perverse. It is next urged that oven 
though tho suit hypothecation bond is not supported 
by consideration, suoh a plea is not available against 
tho plaintiff who is a bona fide transferee of tho 
mortgago bond for valuable consideration. No autho-j 
rity of this Court has beon cited for this position 
that a plea of want of consideration in a suit filed 
by an assignee of a hypothecation deed oinnot be 
allowed if tho plaintiff is a bona fide assignee for 
valuable consideration. In A. I. It. 1930 Cil. 921 a 
similar plea was sought to be raised on tho strength 
of S. 41, T. P. Act. But his Lordship Mitter J., 
pointed out thatS. 41, T. P. Act, on which the plea 
was based did not apply to the case of mortgages 
but only to sales and he has dealt with tho point at 
great longth and I entirely agree with his finding. 

It is truo that tho Honourable Jack J., was of opinion 
that an interest of tho inortgageo itself was immov¬ 
able property and where tho owner of that property 
transferred it, tho rights of tho bona fide purchaser 
for value from the ostensible owner of that property 
would l>o protected under S. 41. I prefer to followj 
tho ruling of hi3 Lordship Mitter J. My attention 
was also drawn to another ruling in 22 C.L.J. o74 

1. (’30) 17 A. I. R. 1930 Cal. 92 : 125 I.C. 863 : 33 
C. W. N. 994, Jogen.lra Kishoro v. Salaroal Khan. 

2. C18) 3 A. I. R. 1916 Cal. 745 : 29 I. C. 811 : 22 
1C. L. J. 574. Rarnsumran Porshad v. hampertab 

Singh. 


1942 T. Dharmatya v. N. Y. Reddi (Wadsworth J .) Madras 781 


The facts of that case are different. There the mort¬ 
gage was impeached and their Lordships had to 
consider whether they could permit a party to im¬ 
peach the genuineness of a transaction of a bona fide 
purchaser for value. This is what was stated there : 

“The situation here is, in fact, stronger than oven 
a case where the true owner has placed an 09tensiblo 
transferee in a position to mislead a bona fide pur¬ 
chaser for value without notice of the secret title; the 
mortgage, the suit thereon, the execution sale and 
the delivery of possession through Court, constitute 
an elaborate network of devices sufficient to induce 
the belief that the title of Jbas had vested in Mano- 
jinarayan Singh. Consequently, the rule applies by 
which a bona fide transferee for value from an 
ostensible owner is allowed to protect himself against 
a claim by the real owner.*' 

() There are no such circumstances in this case. The 
fact that the plaintiff is a bona fide holdor for con¬ 
sideration, I do not think, can stand in the way of 
the defendant successfully pleading that the suit 
mortgage bond was not supported by consideration 
and hence no decree could bo passed in favour of 
the plaintiff. In the result, the second appeal fails 
and is dismissed with costs of respondent 5 alone. 
Leave refused. 

CR.K./R.K. Appeal dismissed. 

A. I. R. (29) 1942 Madras 731 

Wadsworth J. 

Thotapalli Dharmayya — Petitioner 

v. 

Nelabarlo Yanadi Rrddi — Respondent. 

Civil Rovn. rein. No. 958 of 1941, Decided on 
3rd July 1942, to revise decree of District Court, 
Nellore, in A. S. No. 86 of 1940. 

Madras Agriculturists Relief Act (4 of 1938), 
Ss. 19 and 20—Debtor’s conduct obstructive — 
Still Court must grant stay—No conditions for 
stay can be imposed — Application under S. 19 
can be made at last minute — Holding sale in 
disobedience of S. 20 is material irregularity. 

Section 20 does not allow the Court a discretion 
to rofuee a stay in a case in which the conduct of 
the debtor has been obstructive, nor does it contain 
any provision for imposing conditions for tho grant 
of stay. Section 23 contains no time limit within 
which the setting aside of the sale has to be follow¬ 
ed by an application under S. 19. The Act doe3 not 
^ provent a debtor from waiting to the last possible 
minute and then filing a stay application just at 
tho time when tho second sale is being held. 
Che selling Court is obliged to stay tho sale on 
being satisfied that the debtor was un agriculturist. 
The holding of the salo in disobedience to the pro¬ 
visions of S. 20 constitutes a material irregularity. 

„ „ , [1* 731(7,fe) 

K. Uma7nancswara77i — for Petitioner. 

K . Kuppuswami — for Respondent. 

ORDER. — The petitioner was the judgment- 
debtor under a decreo in a suit of 1935. On 17th 
March 1938, his property was sold in execution of 
the decree. Ho took no action in tho matter of tho 
,ale until after Madras Act 4 of 193rt camo into 
force when on 29th April 1938 (not 1939 as the 
trial Court wrongly states) ho filed an application 
under S. 23 of that Act, and got the salo set aside. 
Both the Courts below, misled by the error of date 
• n tho trial Court’s judgment, have assumed that 
this application under S. 23 was preceded by an 


application for stay under S. 20. That i3 not the 
case. In the memorandum of appeal to the appellate 
Court this error was clearly pointed out, but it doe3 
not appear to have been impressed upon the learn¬ 
ed Judge at the time of the arguments. 

After the appellant had got the sale set aside in 
April 1938 ho took do action at all until the decree- 
holder, a year later, once more brought the property 
to sale. Then on 25th April 1939 the judgment- 
debtor, filed an application for 3tay under S. 20. 
While this application wa3 pending he had ample 
time to move the Court under S. 19, but he did not 
do so. Eventually tho executing Court required the 
applicant to pay costs as a condition precedent to 
the grant of the 6tay and tho stay was refused for 
non-payment of tho costs. On the same day the sale 
was held and the property knocked down to the 
decree-holder. The trial Court under the impression 
that there had been an earlier stay application / 
under S. 20 and that it was not followed by any 
application under S. 19 to scale down the decree, 
refused to set aside the second salo on the ground 
of material irregularity. The same view was taken 
by tho learned District Judge. 

It seems to me perfectly plain that the conduct 
of the petitioner had been reprehensible in tho 
extreme and that his tactics have been purely ob¬ 
structive and have not indicated any desire to use 
the procedure laid down in the Act in the way in 
which it is intended. Having got the sale set aside 
under S. 23 ho should have taken steps to get the 
debt scaled down. Even if ho had been unable to do 
so before the second sale proceeding was started he 
had ample time to file a petition under S. 19 while 
his application under S. 20 wa9 pending. Moreover 
when the application under O. 21, R. 90, Civil ^ 
P. C., was dismissed by the trial Court under a mis¬ 
apprehension of the facta, the error does not seem 
to have been clearly put before the District Judge at 
the time of the arguments in the appeal although it 
was clearly 6tated in tho appeal memorandum. 
Dnfortunately S. 20 of Act 4, does not allow the 
Court a discretion to refuse a stay in a case in 
which the conduct of the dobtor has been obstruc¬ 
tive, nor docs it contain any provision for imposing 
conditions for the grant of stay. Section 23 contains 
no time limit within which the setting aside of tho 
sale has to bo followed by an application under 
S. 19. There is nothing in tho Act to prevent a deb- 
tor from behaving as this debtor has behaved, 
namely, waiting to the last possiblo minute and 
then filing a stay application just at the time when 
the second salo is being held. I am reluctantly con-j 
strained to hold that the selling Court was obliged h 
to stay tho second 6alo on being satisfied that the 
debtor was an agriculturist and that tho holding of 
tho sale in disobedience to the provisions of S. 20 
constituted a material irregularity which had the 1 
effect of depriving the debtor of the benefits of tho 
Act which would havo accrued had the stay been 
granted so as to give him time to filo an application 
under S. 19. 

It follows, therefore, liiat the sale has to be set 
aside. As tho conduct of the debtor has been deplo¬ 
rable and tho protraction of the litigation has been 
almost entirely due to bis dilatory tactics, I make 
no order as to costs in any of the Court9. 

C K.K./K K. Order accordi 
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King J. 

Rangaswami Gounden and others — 

Appellants 

v. 

liandasicami Goundan and another — 

Respondents . 

Appeal No. 9 of 1940, Decked on 6th April 1942, 
against appellate order of District Court, Coimba¬ 
tore, D/- 13th October 1939. 


father’s debts by sons under pious obligation 
doctrine is for insolvency Court. * 

Where after the passing of a decree against a father 

in a suit to which the son9 were neither actually or 
constructively parties, the father becomes insolvent 
and the sons are sought to be proceeded against in 
execution on the basis of the doctrine of pious obli¬ 
gation, any liability of the sons based upon the 
doctrine of pious obligation can extend only to the 
discharge of their father’s debts and the question 
of the discharge of those debts i9 one for the Insol¬ 
vency Court and not for the executing Court. 


(a) Civil P. C. (1908), O. 21, R. 58—Appeal — 
Claim by sons in execution of decree against 
father—Decision of lower Courts rejecting claim 
based on view that sons were represented in 
suit by father—Second appeal by sons is com- 
petent. 

Where a decree passed against a father is sought 
to be executed against the properties in the hands 
of his sons and the sons object that it cannot be 
done and both the lower Courts reject the claim 
of the eons on tho view that the sons were represen¬ 
ted in the suit by the father, a second appeal from 
tho order rejecting tho claim is competent. (P 732 g] 

C # p t Q _ 

(*40) Chitaley, 0. 21 R. 58 N. 24. 

(’41) Mulla, Pago 839 Note “Appeal” 

(b) Hindu law—Manager — Suit against — 
Whether other members of family are represen¬ 
ted is question of fact depending upon nature of 
claim, plaint allegations, etc—Remedy of decree- 
holder who has obtained decree against mana- 

c ger only but wanting to proceed against other 
members who have separated from manager 
subsequent to decree is by separate suit. 

It cannot bo said as a universal proposition that 
whenever tho manager of a joint Hindu family is 
sued, the members of tho family must be deemed to 
be represented by him. Whether they are or are not 
so represented is a quostion of fact depending upon 
many things, tho naturo of tho claim, tho language 
of tho plaint, tho subject-mattor of tho suit, and tho 
issues which require decision before a decree can be 
given. [P 732/i] 

In a suit on a promissory note executed by a 
father who had recited therein that he had borrowed 
for family expenses, tho sons wero not implea¬ 
ded. This assertion was merely repeated in the 
plaint, but the truth of it was not put in issue, 
and the plaintiff asked for no adjudication which 
would ncco89arily havo the effect of binding thorn, 
and a decree was passed against tho father. Subse¬ 
quent to tho decree, father and sons partitioned. 

Field that it could not bo said that tho father was 
even sued as tho representative of his family ; still 
leas that he in fact represented it : (’37) 24 A. I. It. 
1937 Mad. 610 (F.B.), Expl. [P 733a) 

I7cld further that tho remedy of the decree-holder 
If he wished to proceed in such circumstances against 
the sons’shares lay not in execution but in the filing 
of a separate suit : (*37) 24 A. I. R. 1937 Mad. 424 
and(*41) 28 A.I.R. 1941 Mad. 262, Rel. on.[P 7336] 

Hindu law— 

C40) Mulla, Pago 287 S. 251 (5). 

(’38) Mayne, P«g 0 385 Para. 301. 

(c) Civil P. C. (1908), S. 47 — Decree against 
father alone—Sons not parties to suit actually or 
even constructively — Subsequent adjudication 
oi father as insolvent —Question oi discharge of 


C. P. C.— 


[P 7336,c] 


(*40) Chitaloy, S. 47 N. 7 Pts. 21a, 22. 

(*41) Mulla, Pago 183 Note “Parties to the suit.” 


P. N. Appuswami Iyer — for Appellants. 


A. C. Sampath Ayyangar —for Respondents. 


JUDGMENT.—This appeal arises out of execu¬ 
tion proceedings in O.S. No. 723 of 1935. That was 
a suit brought by the assignee of a promissory note 
executed by one Nanjappa Goundan in 1930, and 
was brought against Nanjappa Goundan alone. A 
decree was granted against Nanjappa Goundan in 
1935. Subsequently Nanjappa Goundan became in¬ 
solvent In 1937 Nanjappa Goundan and his four 


sons partitioned their property. In 1938 the decree- 
holder sought to execute his decree against tho 
family property which had thus passed into the 
ownership of the sons. Three of tho four sons 
claimed that this could not bo done. Both tho 


learned District Munsif of Ddumalpet and the 
learned District Judge of Coimbatore decided against 
them and ordered execution to proceed. This is a 
second appeal by the three 6ons. It i6 first objected ,, 
by the decree-holder (respondent 1) that no appeal 
lies, tho argument being that as tho appellants filed 
a claim petition their only remedy is by suit. But 
the vory point upon which both Courts rejected the 
claim was that in essence tho appellants wero par-, 
tics to O. S. No. 723 of 1935 being represented 
therein by their father. From decisions based upon 
this reasoning there must obviously bo a right of| 
appeal. The preliminary objection therefore must 


bo overruled. 


In holding that Nanjappa Ooundan*3 sons were 
represented by Nanjappa Goundan in O. S. No. 723 
of 1935 both Courts havo relied upon tho Full 
Bench ruling reported in I. L. R. (1937) Mad. 880* 
hut thoy havo done so in very brief judgments and 
without any adequate discussion of the significance 
of that decision or of its applicability to tho facts of 
this case. It is impossible, I think, to read I. L. R. • 
(1937) Mad. 880 1 as establishing tho universal pro¬ 
position that whenever the manager of a joint 
Hindu family is sued tho members of the family 
must bo deemed to he represented by him. Whether 
they aro or aro not so represented is a question of 
fuct depending upon many things, tho nature of the 
claim, tho language of the plaint, the subject-matter 
of tho suit, and tho issues which require decision 
before a decree can be given. In I.L.R. (1^37) Mad. 
880* the suit was for mesne profits realised from 
property enjoyed as a joint family property, a* 
there was no possibility of conflict between fatn^ 
and son upon the issues involved. Here tho sui £ 
upon a promissory note. If the sons had been 
fically impleaded thoy could have resisted > PJJ 
grounds which were not open to the f**_ er, _‘ ° 


/ 


1. (*37) 24 A. I. R. 1937 Mad. 610 :Ij 1 *• C ; 11 ®. 1 . 
I L R. (1937) Mad. 890: 1937-2 M.l-J- 
Venkatannrayana v. Venkata Somaraju. 
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I doubt the father recites in the promissory note that 
he bos borrowed money “for family eipcnses” and 
this assertion is repeated in the plaint, but it was 
an unnecessary assertion the truth of which was not 
put in issue. All that the decree-holder had to prove 
if proof should bo necessary at all was that the 
money was in fact borrowed. He did not implead 
the sons, ho asked for no adjudication which would 
j necessarily have the effect of binding them, and 
relies now solely upon the doctrine of pious obliga- 
( tion. It seems to mo impossible in these circum¬ 
stances to Buy that Nanjappa Goundan was oven 
sued as tho representative of bis family ; still less 
that ho in fact represented it. 

What then is the position if the appellants be 
hold not to havo been parties to the suit ? They are 
now separated from their father, and this case falls 
exactly within the scope of I.L.R. (1937) Mad. 10042 
j which has been followed with approval by 1910 2 
M. L. J. 860. 3 Those cases lay it down that the 
remedy of a dcoree-holder against the father who 
wi6hc3 to proceed in such circumstances against the 
sons' shares lies not in execution but in the filing of 
a separate suit. I am asked by the learned advocate 
for the respondent, however, not to follow these 
decisions, but to refer this matter to a Full Bench. 
In support of this request he refers to the opinions 
expressed by the learned Judges in I. L. R. (1937) 
-Mad, 8801 doubting the correctness of the law as 
laid down in I. L. R. (1937) Mad. 1004.2 I am not 
prepared to accede to this request in the peculiar 
circumstances of this case. If the sons were not 
constructively parties totbedecree then any liability 
of theirs based upon the doctrine of pious obligation 
( can extend only to the dischirge of their father’s 
e r 5 , Rnd tbo Question of the discharge of tho^e 
( debts is now one for the Insolvency Court. The ques¬ 
tion therefore whether respondent l’s proper remedy 
againBt the appellants would in other circumstances 
be by execution or by suit is purely academic when 
the appellants’ father has been adjudicated an 
insolvent. This nppeal must therefore bo allowed 
and the execution petition dismissed with costs 
throughout as against the appellants. Leave refused. 

C.R.K./K.S, _ Appeal allowed. 

2 i ( ; 37 J> 2 L A I R - 1937 Mnd - 424 •’ 169 I. C. 400 : 

J- L. R. (1937) Mnd. 1004 : 1937-1 M. L. J. 249 
Kuppan ehettiar v. Mnsa Goundan. 

9 fift 4 n<r 8 ^ £ 11, 1911 aiad - 262 : 1910-2 M. L. J. 
360, Official Receiver, Guntur v. Sesbayya. 

rf (29) 1942 Madras 733 

Wadsworth J. 

Nanduri Sarangapani — Petitioner 

v 

Yanduri Venkata Ratnam and another 

r;„;i x, — Respondents. 

wS/S £'”• ^ f 03 »' Decided o„ 

1938). s.^sui 5 ,. d!Th Renc ! Act <« •>' 
chisc inam tailing through r0pOS . Q lo cn<r an- 

Commission - B y ^u bs ?au C nf ‘' me °‘ Inam 

=ssr S F 

?S!5££ 


continued to be held by the mokhasadar on a pay. 
ment varying with the yield of Rs. 4 per putti upto 6 
18SJ, on which date there was an agreemr-nt be¬ 
tween the zamindar und the mokhasadar, that in- 

payment an *n>*iial sum of 
Ks. 600 should be paid towards the cist:” 

IIeld t,iat the annual payment of Rs. COO under 
the agreement with the zamindar subsequent to the 
Inam Commission was in the nature of quit rent or 
kattubadi and that the mokhasadar was a land- 
holder. [p 733;i] 

(b) Practice—New plea—Limitation — Point 
ot, not pleaded in written statement and if pleaded 
might have been met by slight amendment of 
plaint—Point cannot be argued in revision. 

Where a point of limitation was not pleaded in 
the written statement, and if it had been pleaded 
might have been met by a slight amendment of the f 

pla ! n .t, ‘t is not proper to allow it to be argued in 
ievi~ion for the first time*. [p 733 / 1 ] 

C40) Cbitaley, S. 115, N. 2, Pt. 7. 

( 41) Mull a, Page 408, Note “Limits of revisional 
jurisdiction.* 

N. G. Knshnamachari — for Petitioner. 

V. Sukramanxam — for Respondents. 

ORDER. — The only question in this revision 
petition is whether the petitioner is entitled to the 
benefits of Act 4 of 1938. Admittedly he is a 
mokhasadar paying Rs. 150 per annum to the 
zamindar of Talaprole under an ancient tenuro, the 
origin of which is rather obscure. We know that a 
proposal to enfranchise the inam fell through at the 
time of the Inam Commission, and that the lands 
continued to be held on a payment varying with the ^ 
yield of Rs. 4 per putti upto 18*9. on which date 
there was an agreement between the zemindar and 
the mokhasadar, that instead of this varying pay . 
ment an annual sum of Rs. 600 should bo paid 
towards the cist," the mokhasadars pledging them¬ 
selves to pay the maras and cesses. It is contended 
that this annual payment, of which the defendants 
share is Rs. 150, cannot be described as quit rent, 
jodi, poruppu or the like so as to disqualify the 
defendant under proviso (D) to S. 3 (ii) of the Act 
from being an agriculturist. It seems to mo appa¬ 
rent that the only difference between the annual 
payment made by these mokbasridars and the quit 
rent paid on other old inams is that the rato in tbo 
present case was fixed not at the time of the Inam 
Commission, but by the subsequent agreement with 
the zamindar. I have no doubt that tho defendant / ; 
and his fellow mokhasadars are landholders and 
that they hold their estate on a fixed and favoura 
ble rate of rent and that such fixed favourable rent 
payable in respect of their enjoyment of a portion of : 
the proprietor’s rights to the principal proprietor is 
in tho naturo of a quit rent or kattubadi. A point of 
limitation has been raised, but as it was not pleaded 
in tho written statement, and if it had been ploa- 
ded, might have been met by a slight amendment 
of the plaint, I do not think it proper to allow it to 
be argued in revision The revision petition is 
therefore dismissed with costs. 

C.R.K./O.N, Pelxtxon dismissed. 
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Krishnaswami Ayyangar and 
Kunhi Raman JJ. ' 

P. Sankara Rao—Appellant 

v. 

Modepalli Bala VenkatappcC — 

Respondent . 

Appeal No. 48 of 1911, Decided on 3rd July 1942, 
against order of District Court, Cuddapah, D/- 15th 
November 1940. 

Civil P. C. (1908), S. 47 — Pre-decree agree¬ 
ment that decree when obtained should not be 
executed can be pleaded in bar of execution. 

A pre-decree arrangement that a decree when 
obtained should not be executed can be pleaded in 
b bar of execution. In other words, even where execu¬ 
tion was absolutely prohibited by the agreement 
such an agreement can be pleaded. There is no 
difference in principle between a case where the 
agreement renders the decree inexecutable against 
some only of the defendants or against some only of 
the properties and the case where it renders the 
decree inexecutable against all the defendants or all 
the properties’: (*26) 13 A.I.R. 1926 Mad. 582; (*35) 
22 A.I.R. 1935 Mad. 860 (F.I3.) and (’31) 18 A.I R. 
1931 Mad. 399, Bel. on. [P 734(7; P 7356,c) 

Nor can the fact that the agreement was entered 
into not after but before the institution of the suit 
make any difference : (*31) 18 A. I. K. 1931 Mad. 
399, Bel. on. [P 735c) 

C. P. C._ 

(’40) Chitaloy, S. 47, N. 31 Pt. 7. 
c (Ml) Mulltt, Page 180 Pt. (y); Pago 181 Pt. (d). 

P . Somasnndaram —for Appellant. 

V. S. Narasvnhaehar —for Respondent. 

KRISHNASWAMI AYYANGAR J.— Defen¬ 
dant 2 is the appellant. Flis father who was defen¬ 
dant 1 in thoeuit bad executed a mortgage in favour 
of the respondent for Rs. 4000 on 28th February 
1930. lie died pending the suit and before the pre¬ 
liminary decree was passed. The preliminary decree 
was passed on 9th February 1934. It was followed 
by a final decree dated 22nd September 1936. The 
respondent then sought to execute tho decree by 
filing E. P. No. 4 of 1940 on tho filo of tho Court 
below. The appellant pleaded an agreement dated 
24th August 1931 in bar of oxocution. Tho question 
is whether the agreement can bo allowed to bo 
pleaded so as to prevent tho decree from being 
,1 executed. Tho agreement recites that tho adoptivo 
father of tho appellant (defendant I) had become a 
gambler and had been utilising his properties for 
illegal purposes and consequently there was dis¬ 
agreement between tho father and tho son. It then 
states that for the purposes of safeguarding tho pro¬ 
perty an«l bringing about harmony between them, 
the father executed in favour of the respondent the 
suit mortgage for Rs. 4000 besides two promissory 
notes. Tho agreement then states that tho suit 
mortgage had been executed benami and tho res. 
pondent had paid no money therefor. Then follow 
the following sentences : 

“Within »\ period of 12 years from the date of 
this deed of Bimplo mortgage, if your adoptivo 
father would turn favourable to you and allow tho 
entire property to pass on to you without any dis¬ 
putes whatever, I ahull return to you the benami 
deed of mortgage duly cancelled so that there might 
not arise any disputed regarding the said deed. On 
the other hand, if be would remain inimical and if 


I have to file a suit and obtain a decree, I shall 
have the decree cancelled without executing the 6 
same in case the property would pass on to you.” 

The first sentence contemplates a case where the 
father changes his mind towards his son and 
becomes favourable to him so as to allow the entire 
property to pass on to him. If this happened the 
respondent undertook to return the deed of mort¬ 
gage duly cancelled. The next sentence contemplates 
a different contingency, namely, if the father con¬ 
tinues to be inimical towards the appellant, the 
respondent was to institute a 6uit on the mortgage 
and obtain a decree. But after obtaining a decree 
he should not execute it but have it cancelled if the 
property should by that time pass on to his son, 

i.e., if the adoptive father should die. On the facts 
of the case the second of the contingencies has hap¬ 
pened by the death of the appellant's adoptive 
father after tho trial but before the passing of the / 
decree and the appellant therefore contends that he 
is entitled to rely on tho agreement and call upon 
the respondent to desist from executing the decree 
which he had undertaken to cancel in case tho 
father died and the properties passed on to the 
appellant. It may be mentioned before proceeding 
further that till the passing of the decree, the 
appellant was allowed under the terms of the agree¬ 
ment to remain quiet; and ho had no right to 
object to the pissing of the decree itself. It is only 
when tho decree-holder seeks to execute the decree 
after the property had passed on to him that the 
appellant would have a grievance and would be 
entitled to complain that the terms of tho agree¬ 
ment were being violated. In other words, we have 
Iwfore us an agreement which could not be pleaded 
until after the decree was passed and steps were c 
taken by the respondent to execute it. 

The learned District Judge was of opinion that the 
agreement cannot bo pleaded as its effect in substance 
was to render the decree inexecutable; in other 
words to make it a nullity as ho calls it. As we 
understand the learned Judge, ho seems to be of the 
opinion that every agreement which bars execution 
of a decree operates to nullify a decree and there¬ 
fore to abrogate it altogether. In 49 Mad. 513,1 the 
identical question appears to have been considered 
by Wallace and Mndhavan Nair JJ. and they laid 
down the proposition that a pre-decree arrangement 
that a decreo when obtained should not ho executed 
can bo pleaded in bar of execution. In other words, 
oven where execution was absolutely prohibited by 
the agreement, such an agreement can be pleaded.) 
There have been a great many cases decided upon 
this point by this and other Courts. Tho latest is ’* 
the case in 58 Mad. 994- where the following state¬ 
ment of principle made by Pakonham Walsh J. in 
54 Mad. 184 5 was approved : 

"On a review of tho authorities it appears to us 
that the Full Bench case, 40 Mad. 233,* only covers 
agreements which relate to execution and not to 
agreements which attack the decree itself.*’ 

1. (’26) 13 A.I.R. 192G Mad. 582 : 98 I.C. 428 : 49 
Mad. 513 : 50 M.vL. J. 364, Venkatasubba Mudah 
v. Manickatnmal. 

2. (*85) 22 A. I. R. 1935 Mad. 860 : 158 I.C. 187 : 

58 Mad. 994 : 69 M.L.J. 451 (F. 13.). Papamn* v. 
Venkayya, 

3. (*31)18 A. I. R. 1931 Mad. 399 : 129 I.C. : 

54 Mad. 181 ; 60 M. L. J. 721, Butchiftb Chetti \. 
v. Tuyar Rao Naidu. 

4. (’ 18) 5 A.I.R. 1918 Mad. 1174 : 37 I.C. 8ot> : -It 
Mad. 233 : 32 M. L. J. 13 (F. IU Chidambaram 
Chettiar v. Krishna Vatbiar. 
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a What was meant is that agreements which relate 
to execution only not those which strike at the 
decree itself are pleadable in bar of execution. 
There were several judgment-debtors in the case 
before the Full Bench. The first of them, namely, 
judgment-debtor 1 pleaded an agreement by whioh 
the decree-holder bad undertaken not to execute the 
decree as against him. The effect of the agreement 
obviously was that the decree was rendered inexe¬ 
cutable so far as one of the judgment-debtors wa9 
concerned. Pandrang Row J. who delivered the 
judgment of the Full Bench observed as follows : 

“Judgment.debtor 1 does not seek to vary the 
terms of the decree; it is not his case that the terras 
of the decree were varied by the oral agreement, but 
that it was agreed that the decree against him 
should not be executed. An agreement not to exe¬ 
cute a decree does not vary its terms, and in the 
b present case the agreement pleaded is not one to 
which all the parties to the decree are parties but 
only some of them, as the other defendants are not 
parties to it.” 

Taking hold of the latter half of the second sen¬ 
tence in this passage, the learned advocate for the 
respondent urges that if the agreement had the 
effect of rendering tho decree wholly inexeoutablo 
against all the defendants and not merely as against 
one or Bomo of them, the agreement would hit at 
tho decree itself and not merely bar its execution. 
We are not satisfied that any such distinction in tho 
principle to be applied was in tho mind of the 
learned Judges at all. We see little difference be¬ 
tween a case where the decree is rendered inexeeut- 
able against some only of the defendants or against 
some only of tho properties and the case where a 
decree is rendered inexeoutable against all the defen¬ 
dants or all the properties. Our attention was also 
called to another circumstance, namely, that the 
decision of the Full Bench in 58 Mad. 994- had 
reference to an agreement between the parties after 
the institution of the suit and not one as in the 
present case entered into before suit. Here again we 
jare unable to see any sound principle of distinction 
and we have the satisfaction of seeing that the same 
( view was adopted in the decision of this Court in 
S4 Mad. 184 3 by a Bench of two learned Judges 
Beasley C. J. and Pakenham Watob J. We are of 
opinion that the learned Judge erred in declining to 
permit the agreement to be pleaded. The order of"’ 
the learned Judge is therefore set aside and the 
learned District Judge is directed to restore the 
petition to his file and dispose of it according to 
law. The appellant is entitled to his costs of the 
appeal in this Court from tho respondent. 

C.R.K./G.N. 0rdtr ut asi de. 


* A - !• R- (29) 1942 Madras 735 

Hohwill J. 

la re Alati Appalaswamy and another 

— Petitioners. 

p 9™ 206 of 1942 (Criminal Revn. 
f etn. No. 203 of 1J42), Decided on 29th July 1942 
to revise judgment of Court of Seaeion, Vizagapatam, 
in C. A. No. 172 of 1941. 

* Defence ol India Act (1939), S. 2, Rules 

under, R. 38 (1)— Mill producing war material_ 

President of labour union calling strike not with 
object of impeding war effort but to remedy 
grievance regarding dismissal of worker—Pre- 
iddent must be deemed to have acted with law¬ 
ful excuse and is guilty of no offence. 


Strikes and lockouts, though clumsy and injurious 
are the only existing means of deciding trade dis¬ 
putes. The calling of a strike is not illegal. 

[P 735; 0 

Where the president of a labour union calls a 
strike and dissuades the workers from going to work 
in the mill engaged in producing war material, not 
with the object of impeding the war effort but with 
the object of remedying the real or supposed griev¬ 
ance of the union with regard to the arbitrary dis¬ 
missal of a worker by the employer without any 
inquiry, the president and the union must be deem¬ 
ed to have had a lawful excuse for the strike, when 
they had no other method of redressing their griev¬ 
ance except by going on strike, though the president 
knew that as a result of the strike essential war 
work would be impeded. The president therefore is 
not guilty of any offence punishable under the rules. 

[P 735/i; P 736a] 

C. F. Dikihitalu for B. Jagannadha Das — 

for Petitioners. 

K. Venkataraghavachari for Public Prosecutor 

ADnpD — for the Crown. 

ORDER.—The petitioners are the president and 
vice-president of the Chittivalasa Labour Union, 
connected with the Chittivilosa Mills. They have 
been convicted under It. 35 (4) read with R. 38 (5), 
Defenco of India Rules, aud sentenced by the Joint 
Magistrate of Yizianagaram to nine months* rigo¬ 
rous imprisonment each. In appeal to tho Sessions 
Judge, these convictions were confirmed as well as 
the sentences. The prejudicial act alleged to have 
been committed by the petitioners was the bringing 
about of a strike by the mill workers and thereby 
impeding the war effort; for the mill in question was 
turning out sand bags and other articles urgently 
required by the Government for the prosecution of 
tho war. The petitioners also indulged in picketing, 
thus dissuading workers from going to work. The 
reason for the strike was that a woman named 
Ellamma was dismissed because she struck a botkin 
or needle of some sort into another worker. The 
labour union seems to have thought that she ought 
to have been given two or three warnings before she 
was dismissed and that she w*as dismissed without 
a proper inquiry. These omissions, tho union consi¬ 
dered, were very objectionable,and if repeated would 
affect the interests of the whole body of workers. A 
strike was, therefore, ordered and the workers per¬ 
suaded not to go to work. The learned Magistrate 
rightly found that the strike necessarily involved a 
reduction in the output of tho mill; and he thought 
that as the petitioners were aware of tho fact that 
tho mill was doing war work, they were guilty of 
doing a prejudicial act. 

Rule 3&(1) says that no person shall without law- 
ful authority or excuse (a) do any prejudicial act. 
The learned Magistrate and tho learned Sessions 
Judge unfortunately did not further consider whe¬ 
ther tho petitioners acted without lawful autho¬ 
rity or excuse. The simple question that falls for 
decision here is therefore whether the petitioners 
had a lawful excuse for callingon this strike. Strikes 
and lockouts, though clumsy and injurious are the 
only existing means of deciding trade disputes; and 
tho calling of a strike has not yet boon declared to 
bo illegal. If tbc petitioners had called tho strike 
with the object of impeding the war effort and not 
merely with the knowledge that it would impede 
tho war effort, they would undoubtedly have been 
guilty of tho offcnco with which they were charged. 
There however seems very little doubt that the 
motive for the calling of a strike was to remedy 
what the petitioners and others considered to be an 
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a arbitrary exercise of the employers’ power of dis¬ 
missal without a fair inquiry and without giving a 
reasonable warning to the worker. The evidence in¬ 
dicates that the petitioners even interviewed the 
Collector of Vizagapatam even before the 6trike was 
declared, and asked him to intervene. There can 
therefore be no doubt from the record that the peti¬ 
tioners were primarily concerned with remedying 
their real or supposed grievance with regard to the 
treatment of Ellamma. As the petitioners and their 
(union had no other method of redreesing their 
[grievance except by going on strike, it must be held 
[that they had a lawful excuse for the strike, even 
though the petitioners knew that as a result of the 
strike essential war work would be impeded. As the 
petitioners acted with a lawful excuse, they were 
not guilty of any offence punishable under the De- 
( fence of India Rules. The petition is. therefore, 

' allowed, the convictions and sentences are set aside, 
and the bail bonds of the petitioners cancelled. 
C.R.K./G.N. Petition allowed. 


A. I. R. (29) 1942 Madras 736 (1) 

Leacii C. J. AND Happell J. 

In re S. S. Patlabirama Ayyar — 

Petitioner. 

Criminal Revn. No. 391 of 1941 (Cri. Revn. Petn. 
No. 370 of 1941), Decided on 8th October 1941, 
to revise Judgment of Sub Divisional First Class 
Magistrate, Gobichettipalayam, in C. C. No. 176 of 
1940. 

Madras General Sales Tax Act (9 of 1939), 
Rules under, R. 11—Amendment of rules can- 
c not create offence retrospectively. 

By an amendment of the rules in ono year an act 
or omission in the previous year cannot bo made an 
offence. The amendment of the rules cannot create 
an offence retrospectively. Consequently, when at the 
time the chargo was laid the accused was not re¬ 
quired by tho Act to make any return, he cannot bo 

• • omission to Glo a return because such 

omission was made an offence by an amendment of 
It. 11, during tho course of tho hearing. [P 736 d] 

S. S. Ramachandra Ayyar — for Petitioner. 

Advocate General and A. S. Sivakaminathan 
for Public Prosecutor — for tho Crown. 

LEACH C. J. — Tho petitioner was charged in 
tho Court of tho Sub-Divisional First Class Magis¬ 
trate of Gobichettipalayam with failuro to submit a 
return under tho Madras General Sales Tax Act and 
d with fraudulently evading payment of tax, offonces 
which were said to fall within S. 15 (a) and (d) of 
the Act respectively. Tho Magistrate hold that tho 
chargo under S. 15(a) had been proved find fined 
the petitioner one anna, ordering him in default of 
payment to undergo simple imprisonment for one 
day. At the time tho charge was laid tho petitioner 
admittedly was not required by tho Act to make any 
return. During tho course of the hearing tho Pro¬ 
vincial Government made an amendment to It. 11, 
which, if mado on 1st April 1910 would have meant 
that tho petitioner would have been liable to make 
a return. It ia manifest that by an amendment of 
| l he rules j n ono year an ac t or omission in tho 
[previous year cannot be made an offence and the 
learned Advocate General has very properly stated 
that tho conviction of tho petitioner enunot be sun- 
ported. Tho amendment of the rules could not 
create an offence retroapectively and tho petitioner 

lowed" , Un ft n fU " y C ° nvic ‘^- The petition will bo 
' ° C<1 "nd the conviction and eentonco set aside 


This does not mean that for other purposes tho 
amended role may not have retrospective effect and 
the allowing of this petition is entirely without pre¬ 
judice to the validity of the amendment in other 
respects. 

C.R.K./G.N, _ Petition allowed. 

A. I. R. (29) 1942 Madras 736 (2) 

Leach C. J. and Lakshmana Rao J. 

S. V. M. Mahomed Jcimaluddccn & Bros. 
Pettah, Colombo — Applicant 

v. 

Commissioner of Income-tax, Madras 

n — Bespondcnt. 

Case Referred No. 16 of 1912, Decided on 28th 
September 1942. 

,_i ncome " ,ax Act (1922 as amended by Act of f 
1939), S. 4A (b)—Firm carrying on business in 
Colombo—Branch in British India managed by 
partner residing there — Firm is liable to be 
taxed under Act. 

Where a firm carrying on business in Colombo 
opens a branch in British India and the said branch 
is managed by a partner of the firm residing there, 
the control and management of the firm cannot be 
said to bo wholly without British India and there- 
lore the firm is liable to bo taxed under the Act. 
Tho fact that tho partnership deed provides for the 
management of tho firm in Colombo is irrelevant as 
under S. 4A (b) what tbo Court has to considor is 
tho question whether tho firm is controlled and 
managed wholly outside British India. [P 736g t h] 

M. Subbaraya Ayyar — for Applicant. 

K. V. Sesha Ayyangar — for Respondent. 

LEACH C. J—Tho Income-tax Appellate Tri- 
bunal has referred tho following question to this 
Court : 

"Whether on tho facts and in tho circumstances 
of this case, the applicant firm was 'resident* in 
British India under S. 4A (b). Income-tax Act?** 

The Tribunal has expressed the opinion that the 
applicant firm was resident in British India and 
wo havo no hesitation in concurring in thatopinion. 

Tho firm oommenoed carrying on business in 
Colombo in 1932. In tho year 1937 it opened a 
branch at Kilakarai in British India. Business was 
^carried on there and it was managed by a partner 
of tbo firm, who was resident at Kilakarai. There 
were four partners, all of whom belonged to Kilaka¬ 
rai. Section 4A (b) says that a firm is rosident in 
British India unless the control and management 
of its affairs is situated wholly without British ^ 
India. It has been found ns a fact—and tbo finding 
is conclusive—that tho business in Kilakarai was 
managed by a partner there. Therefore the control 
and management of tho firm was not wholly with¬ 
out British India. That being the case, the firm is 
liable to bo taxed under the Income-tax Act. Sec¬ 
tion 4A is a now section and the question hero is 
governed by itg terms. Before tho Tribunal there 
was apparently much discussion of cl. (7) of the 
partnership deed which provides for tho manage¬ 
ment of tho firm in Colombo. We do not consider 
that this clauso has any hearing on the question. 

What tho Court has to consider is the question 
whether the firm was controlled and managed 
wholly outsido British India, and it is obvious that! 
it was not. The question referred will be answered 
in tho affirmative and as the assesseo has failed he 
must pay tho costs, Its. 2-30. 

C.R.K./G.N. Order accordingly. 


1M8 Varadaramanujalu 
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Byers J. 

F. P. S. Albuquerque — Appellant 

v. 


Catholic Bank Ltd. Mangalore by its 
Secretary, C. V.N. Pais, and others 

— Respondents. 

Second Appeal No. 1173 of 1940, Decided on 29th 
.Tune 1942, against decree of District Court, South 
Kanara, in A. S. No. 192 of 1938. 


(a) Company—Bank — Article of Association 
declaring director's office to be ipso facto vacat¬ 
ed if he resigned or became incapable of acting 

as director—Construction —Director’sindebted- 

fj ness to bank held not incapacity within article. 

Article 78 (g) of the Artioles of Association of the 
company declared that the office of a director shall 
ipso facto bo vacated “if ho resigns, or for any other 
reason becomes incapable of acting as a director.’’ 

Held that Art. 78 (g) contemplated resignation or 
some incapacity such as illness, long absence, im. 
prisonment, insanity or any other incspacity. Direc¬ 
tor’s indebtedness to the bank could not be said to 
be incapacity within Art. 73 (g), and therefore wa 3 
no ground for his romoval. Moreover loans to direc¬ 
tors of bank were part of its business. [P 737e] 

(b) Company—Articles of Association — Re¬ 
moval of directors — Directors cannot under 
procedural article frame rule for removal of 
directors—Such rule is ultra vires. 


A rule for the removal of a director framed by 
0 the directors of a company under one of its Articles 
of Association which is procedural only is ultra vires. 
\\ hen the removal of a director was already provid- 
ed for in one of the articles which required an 
extraordinary resolution of the company, the direc¬ 
tors must act in accordance with that article and 
cannot rely upon the rule which i3 ultra vires in 
support of the removal of a director. [P 737 d,e) 

(c) Companies Act (1913), S. 86D — Loans to 
directors of bank are part of Its business. 

The exclusion of the new S. 86D (1) from banking 
companies under cl. (3) of the same section makes it 
clear that loans to directors of a hank are oontemp- 
lated as part of its business. [P 737c] 

John & Row and R, Rajeswara Rao — 

for Appellant. 

d B. 8itarama Rao and S. J. S. Fernandez — 


for Respondents. 

i —The only questions which arise 

n tills second appeal are whether the resolution of 
o directors of the defendant bank removing the 
ppe lant from the board of directors was ultra 
vires and, if 8 o, the damages to which ho is entitled. 
I ho respondents rely on Art. 78 (g) of the Articles 
of Association, which declares that the offico of a 
director shall ipso facto bo vacated “if ho resigns 
or for any other reason becomes incapable of acting 
f a director.” The ground on which the dofen 
danls reliod to declare that the appellant had 
vacated his offico was that ho had defaulted in ro- 
payiog a loan taken by him somo years previously. 
The directors had earlier passed a rule that any 
director defaulting in repayment of a loan takon by 
him as principal borrowor would cease to be a 
director. This rule, the respondent's learned advo- 
cato informs me, was passed under the powers con¬ 
veyed by Art. 67 of the articles. This is clearly 
1942 M/93 
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procedural only and gives no power to the directors 
to frame fresh Articles of Association. The removal 
Of a director wag already provided (or in Art. 62 of 
the articles and this requirad an extraordinary re¬ 
solution of the bank. This rule was, therefore, ultra 
vires and cannot be relied on in support of the 
removal. 

Article 78 (g) of the artioles contemplates resigna-: 
.on ? r some incapacity such as illness, long absence 
imprisonment, insanity or any other incapacity, itl 
cannot be said that indebtedness would incapacitate 
him and the learned advocate for the respondents 1 
has been unable to cite any authority to show that 1 
indebtedness to the bank is incapacity. The exdu 1 
s.on of the new S. 86D (1) from banking companies 
under cl. (3) of tho same section inake3 it clear that 
loans to directors of a bank are contemplated as 
part of its business. I agree with the lower Courts 
that tho removal of the appellant was ultra vires j 
It follows that he is entitled to damages accordingly 
and on this point appellant’s learned counsel says 
he will be satisfied with the nominal damages asses- 
sed by the lower Court, provided he be given costs 
In the result, the suit is decreed for the damages 
already awarded by the trial Court with costs 
throughout. The memorandum of cross objections 
is ordered to bo dismissed with oosts. Leave i 3 re- 
fused. 


C.R.K./G.N. 


Appeal allowed. 


A. I. R. (29) 1942 Madras 737 (2) 

King J. 

V. Varadaramanujalu Naidu — 

Appellant 

v. 0 

Kaunanoor Naidu — Respondent. 

Appeal No. 241 of 1941, Decided on 21st Septem- 
her 1942, against order of Registrar, Court of Small 
Causes, Madras, D/- 30th July 1940. 

Criminal P. C. (1898), S. 195 _ Registrar of 
Small Cause Court Madras when Court within 
S ,' While taking security under O. 12, 

cl. (10) Madras High Court Rules of Practice, 
Registrar does not act as Court within S. 195, 
Criminal P. C. 

For the purposes of the Rules of Practice of the 
Ma lrfta High Court and therefore for the purpo 3 ea 
of S. 195, Criminal P. C., also, the Registrar of the 
Small Cause Court, Madras, can never be deemed to 
be a Court unless he has been in some way or other 
specially empowered to be a Judge. The Registrar h 
is a Court only when he is trying suits of the value 
of R 9 . 20 or less under the powers invested under 
S. 14, Presidency Small Cause Courts Act. When 
engaged in every other kind of duty the Registrar 
is not a Court. Thero is nothing in O. 12 of tho 
Madras High Court Rules of Practice which em- 
powers the Registrar to bo a Judge. Consequently 
when taking security under O. 12, ci. (10) of the 
aforesaid rules tho Registrar does not act as a Court 
within S. 195. [P 738a,6,c] 

Cr. P. C. — 

(’41) Chitaloy, S. 195, N. 17. 

(’41) Mitra, Pages 653, 654, N. 622, 

V. Rajagopala Mudaliar — for Appellant. 
Srintvasaraghavan — for Respondent. 

JUDGMENT. — The subject-matter of this 
appeal is a complaint filed by the Registrar of tho 
Court of Small Causes, Madras, under 8s. 193 and 
199, Penal Code, In connexion with a false state- 
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a ment said to have been given by the appellant in an 
affidavit to the Registrar that a certain house in 
Madras was his own property. The main point 
taken in appeal is that the complaint which was 
;filed by the Registrar under the provisions of S. 195, 
Criminal P.C.,is incompetent because the Registrar 
is not a Court. It seems to me that this objection 
to the validity of the complaint must be upheld. 

Under S. 14, Presidency Small Cause Courts Act, 
the Provincial Government may invest the Registrar 
with the powers of a Judge under this Act for the 
trial of suits in which the amount or value of the 
subject-matter does not exceed Rs. 20. It is clear 
from this section that if the Provincial Govern¬ 
ment has so invested the Registrar with powers, 
the Registrar when ho is trying suits foran amount 
of Rs. 20 or less is a Court, but it seems necessarily 
to follow that when engaged on every other kind of 
b duty the Registrar is not a Court. The affidavit in 
question was filed before the Registrar while ho 
was engaged in taking security from the appellant. 
'The Registrar is empowered to take security in anv 
suit or matter according to 0. 12 of the Rules of 
Practice, cl. (10). It is argued that in carrying out 
this particular duty the Registrar is acting in a 
judicial capacity. In one sen6o of the word that is 
no doubt true, and it is significant that five parti¬ 
cular powers are specified in O. 12 as being non- 
judicial or quasi-judicial. By contrast therefore the 
eleven powers which precede these five may well bo 
called judicial powers, but it is not every person 
who deals in the widest sense of the word “judi¬ 
cially" with any matter, that is to say, applies the 
samo principles of bearing and deciding the matter 
as a Judgo would who can be called a “Court" and 
O. 1 (a) of the Rules of Practice lays down specifi¬ 
cs cally what throughout tbo various orders the term 
"Court" shall mean. “Court" means the Court of 
the Small Causes, Madras, and includes a Judge, 
and where ho is empowered to exercise the powers 
of ft Judgo, the Registrar of tho Court. It seems to 
me very clear that for tho purposes of tho Rules of 
Practico and therefore for tho purposes of S. 195, 
Criminal P. C. f also, tho Registrar can never be 
deemed to bo a Court unless ho has been in some 
way or other specially empowered to be a Judge. 
|Thero is nothing in 0. 12 which specially empowers 
tho Registrar to bo a Judgo, and the only provision 
which deals with this matter is S. 14 of tho Act, 
itself to which reference has already been made. It 
seems to mo thoroforo that it is impossible to hold 
that when he takes security, and in order to do so 
incidentally takes from a party an affidavit, the 
, Registrar is acting as a Court. The complaint filed 
by him under S. 195 has therefore no validity and 
must be quashed. This appeal is accordingly allowed 
and the respondent must pay the appellant's costs 
throughout. 

C.I1.K./G.N. Appeal allowed. 

A. I. R. (29) 1942 Madras 738 

Byers J. 

In re Siddappa Chettiar — Petitioner. 

Civil Rcvn. Potns. Nos. 840, 841 and 842 of 1942, 
Decided on 27th July 1942, to revieo decreo of Die- 
trict Monaif, Dharmapuri, D/- 14th February 1942. 

Madras Debt Conciliation Act* (11 of 1936), 
Ss. 10 (2) and 4—Scope of S. 10 (2) — Any debt 
not included in creditor's statement is discharged 
under S. 10 (2). 

Section 10 (2) is not limited only to debts which 
tmve been shown by the debtor in hia application 


under S. 4. The effect of 8. 10 (2) is that any debt 
not included in the creditor’s statement is for all e 
purposes deemed to have been discharged. 

_ n [P 738 / t g t h] 

D. liamaswami Ayyangar and A. Swaminatha 
Iyer — for Petitioner. 

ORDER. — The facts leading to these revision 
petitions are that the defendant in Small Cause 
Suit No. 299 of 1941 on the file of the District 
MuDsif of Dharmapuri filed an application under 
S. 4, Madras Debt Conciliation Act, in respect of a 
mortgage debt due to the plaintiff. In duo course 
the plaintiff was called upon to file a statement of 
his claims under S. 10 (1) of the Act. This he failed 
to do in 6pite of notices served upon him and 
finally the debt was deemed to be discharged under 
S. 10 (2) of the Act. Subsequently, the plaintiff 
filed the present suit on a promissory note and the 
defendant’s answer was that all debts due to the / 
creditor had been wiped out under S. 10 (2) of the 
Act. The learned District Munsif accepted this plea 
and dismissed the suit. Tho point which has been 
raised in revision is that S. 10 (2) of the Act applies 
only to debts which have been shown by tho debtor 
in his application under S. 4. This is not what the 
sub section says. It is in the following words: 

“Subject to the provisions of sub-section (3) every 
debt of which a statement is not submitted to tho 
board in compliance with the provisions of sub s. (1) 
shall be deemed for all purposes and all occasion? 
to have been duly discharged." 

The meaning of these words is not open to any 
possible doubt. Under S. 10 (1) if the Board, after 
examining the debtor, is of the opinion that it is 
desirable to effect a settlement between tho debtor 
and his creditors, a notice is then issued to eaoh of 
tho creditors and upon each creditor served with ® 
the notice tho duty then devolves of submitting a 
statement of all debts owing to him by tho debtor. 
Clearly this statement is not to be limited to the 
debts given by tho debtor himself in his application 
under S. 4 although there is a burden on him to 
include in his application particulars of all his 
debts. When creditors have filed their statements, 
the conciliation proceeds on tho basis of tbeir state¬ 
ments and it is clear from S. 10 (2), that debts 
which are not included in those statements are out- 
side the scope of the settlement and cannot bo sued 
upon in future. If S. 10 (2) is to bo limited to debts 
mentioned only by the debtor in his application, 
then there can be no purpose in calling on creditors 
to file statements of all their claims and it would be 
open to a debtor to file successive applications for 
each ono of his debts as each of his creditors pro- h 
cecds against him in execution. I do not think there 
can be any doubt about tho meaning of tbo plain 
words in S. 10 (2) of the Act, tbo effect of which is 
that any debt not included in tho creditor's state¬ 
ment is for all purposes deemed to have been dis-| 
charged. The order of the Munsif disposing the; 
suit was therefore correct and Civil Revision 
Petition No. 840 is dismissed. Civil Revision Peti¬ 
tions Nos. 841 and 842 relate to the learned Munsif's 
order under S. 10 (3) of tho Act. Tho plaintiff 
applied subsequently for the revival of bis other 
debts on the ground that there was sufficient cause 
for his failure to furnish tho statement of his claims 
under S. 10 (1). The learned Munsif found as a fact 
that he had been served with notico and that there 
was no sufficient cause for his failure. There is no 
error of jurisdiction in these proceedings ana Doth 

the petitions are also dismissed. . 

C.R.K /G.N. Petitions dismissed. 
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a A. I. R. (29) 1942 Madras 739 

Krishnaswami Ayyangar and 
Kunhi Raman JJ. 
Sub-Collector, Rajahmundry — 

Appellant 

v. 

Pillarisetti Parthasarathi Naidu and 
another — Respondents. 

Appeal No. 388 of 1910, Decided on 26th June 
1912, against award of District Court, East God a- 
wari at Rajahmundry, D/- 25th March 1940. 

(a) Land Acquisition Act (1894), Ss. 15 and 
4 (1) — Sale deed more than six years prior to 
notification under S. 4 (1) _ Price of sites in 

^ locality increasing by reason of fresh amenities 
— Sale deed cannot furnish basis for fixing 
market value of land. 

A sale deed of neighbouring land more than six 
years prior to tho date of notification under 3. 4 (1) 
cannot furnish proper basis for fixing the market 
value of tho land sought to bo acquired especially 
when tho value of tho sites in the locality has 
increased by reason of the springing up of fresh 
amenities not in existence before. [P 739/] 

(b) Land Acquisition Act (1894), S. 15 — 
Property covered by sale deed situated about 
half mile from site to be acquired —Sale deed 
is not proper criterion of value. 

Whore tho property covered by a 6ale deed is 
situated more than half a milo from tho site to be 
acquired, the sale deed cannot furnish a proper 
^ criterion of the value of the land to be acquired. 

[P 739Ji] 

(c) Land Acquisition Act (1894), S. 15 — 
Capitalization — Net annual value of property 
should be considered. 

For the purpose of capitalization the net annual 
value and not the gross rental value of the property 
to be acquired should be taken into account. 

[P 7406) 

(d) Land Acquisition Act (1894), S. 15 — 
Valuation of property to be acquired—No evi¬ 
dence as to number of years pursbase to be 
adopted — Twenty years* purchase should be 
adopted. 

It is wrong to say that twenty years’ purchase is 
the maximum compensation payable under the Act. 
The number of years purchase which ehould bo 
adopted in a given case must vary with individual 
cases and will have to bo decided upon the material 
placed before tho Court. [p 740a,6) 

In the absence of evidence on tho point, twenty 
years* purchaso which is the rule of ordinary prac- 
lice should bo adopted as tho basis for fixing the 
market value of tho land to bo acquired : (’38) 25 
A. I. It. 1938 Mad. 33, Expl. and Iiel . on; (’41) 28 
A. I. It. 1941 Mad. 684, Not approved. (P 7406) 

(c) Land Acquisition Act (1894), S. 15 _ 

Market value of land — Ascertainment of — 
Definite material not forthcoming _ Mode of 
fixing value indicated. 

The function of tho Court in awarding com pen- 
sation is to ascertain tho market value of tho land 
at tho date of the notification under S. 4 (1) of the 
Act. Whore definite material is not forthcoming 
either in the shape of sales of neighbouring land at 
or about tho dato of the notification or otherwise 
tho Court would not be erring on the wrong side if 


it fixes the market value by capitalizing the net - 
annual income at twenty years* purchase. 

[P 740i, e ] 

Government Pleader — for Appellant. 

K. Umamahestcaran: — for Respondents. 

KRISHNASWAMI AYYANGAR J. _ This 
appeal arises out of certain land acquisition pro¬ 
ceedings taken for the purposeof acquiring648eq. ft. 
in Town Survey No. 1625/1-A in Ward No. 4, 
Block 39 in the Town of Rajahmundry. The land 
acquisition officer awarded compensation at the rate 
of Rs. 4-8 0 per square yard. On a reference under 
S. 13 of tho Act, the District Judge of East Goda¬ 
vari enhanced the compensation by awarding Rs.26 
per square yard. The Government has preferred 
this appeal and objects to tho awArd of the District 
Judge on the ground that it is too high. It is con¬ 
tended by the Government pleader that the learned / 
Judge was in error in proceeding to fix the market 
value with reference to the rent which was received 
from the property acquired. He has argued that 
Ex. 2 which is a sale deed of neighbouring property 
furnishes the true basis for tho award of compen¬ 
sation. Exhibit 2 is dated 23rd July 1928 and is a 
sale of 1000 square yards at Rs. 3 a square yard. In 
view of the fact that tho notification under S. 4 (1) 
in the present case was issued on 11th December 
1934 and the sale deed Ex. 2 was more than six 
years prior in date, we are of opinion that this 
document does not furnish proper material for fixing 
tho market value. Moreover, there is the evidence 
of the second witness for the claimant who has 
deposed that (he value of tho site3 in tho locality 
has increased by reason of the springing up of fresh 
amenities not in existence before. He has stated 
that a large number of houses has sprung up near ^ 
the site acquired and two cinema halls have also 
come into existence in tho locality and a petrol bunk 
opposite to it. The learned Government pleader has 
suggested that the evidence does not mako it clear 
that these amenities came into existence before the 
notification under S. 4 (1). The learned Judge in 
tho Court below is apparently of the opinion that 
they did. If it was the case of the Government that 
they came iuto existence after the notification the 
matter must have been cleared by cross-examination 
directed to the purpose. But no such thing bos been 
done. We are prepared to hold with the District 
Judge that tho springing up of fresh amenities in 
the neighbourhood has pushed up the value of the 
suit site and its neighbourhood. Apart from Ex. 2, 
there is no other sale deed of neighbouring land 
which has been put forward as furnishing data for /j 
arriving at the market value. One other sale deed, 

Ex. 3, dated 24tb July 1928 was filed but admit¬ 
tedly the property covered by it is situated about 
half a mile away from tho suit site and cannot 
furnish a proper criterion of tho value. 

The only material placed before the learned Judge 
in the Court below thus consisted of rental agree¬ 
ments of the acquired 9ite. These aro Ex. D serios. 
Exhibit I) 2 tho earliest of them is dated 22nd 
August 1931 and was for a period of ono year at 
Rupees 10 per month. On 1st August 1932,another 
rental agreement. Ex. 1)1, caine into existence 
covering a f>oriod of two years and tho rent fixed 
was Rs. 13. Exhibit D was tho rental agreement in 
force at tho time of tho notification and is dated 
iBt October 1934 and tho rent fixed under it was 
also Rs. 13 per month. The learned Judge was right 
in his conclusion that Rs. 13 per month should bo 
taken to be tho gross rental received from tho pro¬ 
perty. But before capitalising the rental incorno bo 
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a shoD ' d bftve deducted the municipal taxes payable 
in respect of the property and Ex. C series show 
that the half-yearly tax was Rs. 10-13-3. Out of a 
gross annual rent of Rs. 156, Rs. 21-10-6 must 
therefore be deducted in order to arrive at the net 
rental annual value. The learned Judge has fixed 
the valuation by adopting twelve years’ purchase 
whereas the claimant wanted the calculation to be 
made upon thirty years’ purohase. There is no evi¬ 
dence on the record upon which it could be decided 
that any particular number of years’ purchase 
should be taken ns the basis. There was no material 
for the learned Judge to fix it at twelve years* pur- 
chase and the claimant himself did not put forward 
any material for persuading the Court to accept his 
basis, namely thirty years’ purchase. The learned 
Judge is apparently of theopinion that twenty years* 
purchase is the maximum compensation payable, 
o In this he is wrong. The number of years purchase 
which should be adopted in a given case must vary 
with individual cases and will have to be decided 
upon the material placed before the Court. As we 
have already pointed out, tbe learned Judge also 
fell into an error in taking the gross rental value 
for purposes of capitalisation instead of the net 
annual value. In tbe absence of evidence on tbe 
point, we think that twenty years' purchase should 
be adopted as tbe basis for fixing tbe market value. 
This is ordinarily adopted as tbe basis and wo seo 
no reason to depart from the rule of ordinary prac¬ 
tice. Our attention has been drawn to two decisions 
of this Court, tbe first of which is reported in 
I.L. It. (1938) Mad. 431 1 ami followed in tho second 
of tho cases cited, namely (1941) 2 ,M. L. J. 75.2 
The first of these cases deals with the compensation 
c awardable in respect of the melvaram right of a 
zamindar on zamindari property. The second of the 
cases has reference to a sito with a building thereon 
in the town of Calicut. It extends the principle of 
the decision in I. L. R. (1938) Mad. 431.> The 
learned Judges make tho following statement : 

It is clearly laid down in tho case already cited 
that it has long been the practice of the Courts in 
this I residency to calculate tho profits from any 
form of landed property as equal to the profits made 
by investing money in guilt-edged securities.” 

Yt o are unable to discover in the judgment in the 
case referred to any statement of law to this effect. 

On tho other hand, Venkatasuhba Rao J. has ex- 
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A. I. R. 

shall not be erring on the wrong side if we say that „ 
the market value should be fixed by capitalising the 6 
net annual income at twenty years' purchase. We 
accordingly hold that the respondents should have 
been given compensation at the said rate. In the 
result the appeal fails and the cross-objections are 
allowed to the extent of the diflerence between tbe 
amount awarded by the District Judge and the 
amount to be calculated on the basis mentioned 
t*" 8 basis it is agreed between the parties 
that the respondent will be entitled to Rs. 3090 in 
all including the fifteen per cent, compensation. The 
amount awarded by the lower Court is varied by 
substituting for it the figure Rs. 3090. Tbe respon¬ 
dent will also be entitled to the interest on the 
excess from the date of the taking up of possession 
by the Government to the date of payment. The 
appeal will be dismissed with costs but the appel¬ 
lant will pay only half the costs of the respondent / 
in the memorandum of cross-objections whioh is 
partially allowed as mentioned above. 

C.R.K./G.N. Appeal dismissed. 

A. I. R. (29) 1942 Madras 740 
Horwill J. 

In re Kota Appalakonda and others 

Petitioners. 

Criminal Revn. Case No. 398 of 1942, (Criminal 
Revn. Potn. No. 386 of 1942), Decided on 31st 
August 1942, to revise order of Joint Magistrate, 
Narasapatam, D/- 26tb June 1942. 

Criminal P. C. (1898), S. 496—Bailable offence 
—Condition not to enter disputed land is not 
authorized. 0 

Where a person is charged with bailable offences 
only, the Magistrate has no discretion in granting 
bail and hence the imposing of a condition, e.g.,not 
to enter on the disputed land, in a bail order leads 
to tbe infringement of tho provisions of S. 496 in 
easo the condition be not fulfilled. Such is not one 

[P 741 a) 


a 


pressly stated that there is no uniform or rigid 
practice in regard to tho number of years purebaso 
and cites three cases in support of the statement 
11 C. W. N. 876;3 1G Mad. 3G9« and 10 Cal. 769.6 
After all the function of the Court in awarding 
compensation is to ascertain tho market value of 
the land at the date of the notification under S. 4 (1). 
Where definite material is not forthcoming either 
in the shape o( sales of neighbouring land at or 
about the date ol the notification or otherwise, the 
Court can only proceed to do the best, it can under 
the circumstances. In tho present case wc think we 

‘2-7 A.I.It. 193H Mad. 33 : 175 I. C. 735 : 
J- L- It. (1938) Mad. 481 : (1937) 2 M. L. J. 74 1, 
Collector of Kistna v. Zamindar of Challnpalli. 

2. ( 41) *8 A.I.II. 1911 Mad. 684 : 197 I. C. 402 : 
(1941) 2 M. L. J. 75, Land Acquisition Officer, 
Calicut v. Subbarno, 

3. ( 0/) 11 C. \\\ S7T), Harishchunder Neogi v. 

Secretary of State. 

4. (’OS) 1G Mad. BOO : 2 0 I. A. HO (P.C.), Secretary 
of State v. SbiinmuKbarnjR Mudaliar. 

11 a hall u r ° Cnl ’ 769, Sccrotftr y of State v. Sham 


authorized by law. 

Cr. P. C. — 

C41) Chitaiey, S. 499, N. 2a Pt. 1. 

(*41) Mitra, Page 1632, N. 1316a. 

E. Vntkalesan — for Petitioners. 

K . Vtyxkataraghavachariar for Public Prose¬ 
cutor — for tbo Crown. 

ORDER. — Tbe petitioners were charge-sheeted 
by tbo police under Ss. 147, 146, 447, 324 and 323, 
Penal Code. They applied for bail and the Magis¬ 
trate granted bail under S. 496 subject to a condi¬ 
tion in these words "accused will be released on a 
bond of Its. 250 with two sureties for Jiko sums and 
on condition that they will not enter on tbo disputed 
land till disposal of tho case.*' 

Tbo question that arises in this petition is who- 
tbor this condition is one permissible by law. With 
regard to non-bailable offences, I can see no objec¬ 
tion to imposing conditions of this kind; for tho 
Magistrate has an option to grant bail or to refuse 
bail and he has also tbe power under S. 497 (51. 
Criminal P. C., of causing persons so released to bo 
arrested and committed to custody, whioh sub¬ 
section he would apply in case the condition was 
not fulfilled. But all the oflences with which the 
petitioners were charged are bailable otlences, with 
regard to which a Magistrate has no discretion. He 
must release the accused on bail provided that he is 
willing to execute bonds for bis appearance. If he 
imposes an extraneous condition such as tho Sub 
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a divisional Magistrate bas in this case done, then it 
would mean that if the condition were not fulfilled 
be would have to refuse bail; and that he is not per¬ 
mitted to do under S. 496, Criminal P. C. t if bonds 
are furnished for the accused's appearance. So the 
imposing of a condition of this kind in a bail order 
leads to the infringement of the provisions of S.496, 
Criminal P. C., in case the condition wa3 not ful¬ 
filled. As the order of the Magistrate is not one 
'authorized by law, it is modified by deleting the 
condition that the accused should not enter the 
disputed land till the disposal of the case. 

C.R.E./R.E. Order accordingly . 


A. I. R. (29) 1942 Madras 741 

Wadsworth J. 

b Sri Kallalagar Devasthanam, Madura 
through its trustee, K. N. Radha- 
krishna Ayyar — Appellant 

v. 

M. Baskaram Pillai and another — 

Respondents. 

Appeal No. 190 of 1939, Decided on 10th Septem¬ 
ber 1941, against order of Diet. Court, Madura, 
D/- 30th January 1939. 

(a) Madras Agriculturists Relief Act (4 of 
1938), S. 23—Applicability. 

Section 23 applies to sales under any decree of 
Court and therefore to sales in execution of decrees 
under the Madras Estates Land Act: ('41) 28 A.I.R. 
1911 Mad. 500, Foil. [P 741c] 

c (b) Second appeal—Competency—Lower ap¬ 
pellate Court entertaining incompetent appeal 
and modifying trial Court's order — Second 
appeal lies. 

When a lower appellate Court entertains an 
appeal which is not competent and modifies the 
decision of the trial Court, a second appeal will lie: 
('18) 5 A. I. It. 1918 Cal. 435; 13 AH. 675 and ('30) 
17 A.I.R. 1930 Pat. 280, Rel . on. [P 741/] 

C. P. C. — 

T40) Chitaley, Si. 100 and 101 N. 15 Pts. 1. 2. 

('41) Mulla, Page 369 Pt. (p). 

(c) Second appeal—Whether dismissal of in¬ 
competent appeal gives rise to second appeal 
(Quare), 

Whether a second appeal lies where the lower 
appellate Court entertains an incompetent appeal 
a and dismisses it. [p 741 /] 

(d) Second appeal — Lower appellate Court 
wrongly entertaining appeal and dismissing it 
on merits — High Court in second appeal can 

only set aside incompetent appellate order_ 

interference with trial Court's order can be only 
in revision. 

Where the District Judge wrongly entertains an 
appeal and dismisses that appeal on the merits, the 
only order which can properly be passed in second 
appeal would be to set aside the incompetent appel¬ 
late order. There would be no apparent justification 
for the second appellate Court for going into tho 
merits of the trial Court's order, which is un- 
afiected by the incompetent appellate decision. 
Should the High Court, when hearing a second 
appeal against an incompetent appellate order cornu 
to the conclusion that tho trial Court's order is 
wrong on the merits, in a proper cose the High 
Court will interfere in revision with tho order of the 
trial Court. But in second appeal the only thing 


which it can properly do is to set aside the incom¬ 
petent appellate order. [P 741/j ; P 742a] 

Q p Q _ 

('40) Chitaley, S. 115 N. 16 Pts. 4, 5. 

(*41) Mulla, Page 426 Pt. (I). 

K. V. Srinivasa Iyer — for Appellant. 

Ii. Venkataraman and S. V isicanathan — 

for Respondents. 

JUDGMENT. — This appeal arises out of an 
application under S. 23 of Madras Act 4 of 1938. 
The 6ale in question was in execution of a decree 
under the Madras Estates Land Act, and the prin¬ 
cipal contention of the appellant in the trial Court 
was that S. 23 does not apply to sales under the 
Estates Land Act. That question bas been settled 
in (1941) 1 M. L. J. 156, 1 and it must now be held 
that S. 23 applies to sales under any decree of 
Court. Before going into the merits of the appel- / 
lant's case, it has to be decided whether this Court 
can, on this appeal, go into the question of the 
correctness of the trial Court's order. The trial 
Court'6 order was taken up in appeal to the District 
Judge. The District Judge, without considering tho 
competence of the appeal, dismissed the appeal or 
the merits and it is argued that this decision gives 
rise to a right of second appeal. It is well esta ’ 
blished that when a lower appellate Court enter-, 
tains an appeal which is not competent and modifies 1 
the decision of the trial Court, a second appeal will 
lie : see 45 Cal. 926,2 13 AH. 575^ and 9 Pat. 685.* 
But it is doubtful whether such a second appeal 
will lie when the lower appellate Court has dis-i 
missed the appeal preferred to it. Certainly if the 
lower appellate Court dismissed the appeal as in-: 
competent, there i9 no apparent reason for enter-! j 
taining a second appeal against that decision. It is 
argued that if the lower appellate Court wrongly 
entertains the appeal and dismisses the appeal on 
the merits, the decision would give rise to a right 
of second appeal just as if the lower appellate Court 
bad interfered with the trial Court’s order. 

Some authority for this proposition is found in a 
decision of Walsh J. in A. I. It. 1933 Mad. 475 6 
which quotes the words in 9 Pat. 685,* to the effect 
that a eecond appeal will lie whatever be tho nature 
of the order passed by the lower appellate Court. 

But the Patna case was dealing with a contention 
that there would be no second appeal if the lower 
appellate Court has merely remanded the case. It 
was not dealing with a case in which the lower 
appellate Court has dismissed the appeal. Whatever 
be the correct view on the question—whether the 
dismissal of an incompetent appeal will give rise to, 
a right of second appeal, it seems to mo that the, 
question is largely academic ; for if the District 
Judge wrongly entertained an appeal and dismissed 
that appeal on the merits, the only order which can 
properly be passed in second appeal would be to set 
aside the incompetent appellate order. There is no 
apparent justification for going into the merits of 

1. (’41)28 A.I.R. 1941 Mad. 500: 199 1. C. 591 : 
(19-11) 1 M.L.J. 156, Venkataratuam v. Suryarao. 

2. (’18) 5 A. J. R. 1918 Cal. 435 : 43 I. C. 758 : 43 
Cal. 926 : 27 C. I.. J. 115, Bandiram Mukerjec v. 
Purna Chandra Roy. 

3. ('91) 13 All. 575 : 1891 A. W. N. 15S, Jwala 
Prasad v. Salik Ram. 

4. (*30) 17 A. I. R. 1930 Pat. 280 : 122 1. C. 589 : 

9 Pat. 685 : 11 P. L. T. 156, Ram Ratan Prasad 
v. Bonarailal. 

5. (’33) 20 A. I. R. 1933 Mad. 475 : 147 I. C. 494, 
Nacbimuthu Cbettinr v. Ramakkal. 
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a the trial Court’s order, which is unaffected by the 
incompetent appellate decision. Should this Court, 
when hearing a 6 econd appeal against an incom¬ 
petent appellate order come to the conclusion that 
the trial Court’s order is wrong on the merits, in a 
.proper case this Court will no doubt interfere in 
revision with the order of the trial Court. Bat in 
second appeal the only thing which this Court can 
properly do is to set aside the incompetent appellate 
order. On the facts of the present case, it does not 
appear that there are any grounds upon which the 
revisional jurisdiction of thi 6 Court can be invoked 
against an order of the trial Court. In this view I 
dismiss the appeal with costs. 

C.R.K./G.N. Appeal dismissed. 

A. I. R. (29) 1942 Madras 742 (1) 

b Patanjali Sastri J. 

Govindaswami Achari and others — 

Appellants 

v. 

Kandasrcami Achari and others — 

Respondents. 

Second Appeal No. 1080 of 1941, Decided on 30th 
July 1942, against decree of Subordinate Judge, 
Trichinopoly, in A. S. No. 240 of 1940. 

Negotiable Instruments Act (1881), S. 50 — 
Pronote — Endorsee lor collection is merely 
agent of endorser—If endorser could have sued 
other persons on debt, endorsee also can do so. 

According to S. 50 an endorsement which itself 
purports to assign a pronote expressly for the pur- 
o poso of collection of the amount due on the note, 
has the effect merely of constituting the endorseo 
an agent of the payee, and the endorser can himself 
sue on the note without getting it re endorsed in his 
favour. Consequently, if theondorser could have sued 
other persons on the debt there is no reason why 
tho endorsee for collection should be restricted only 
to tho remedy on tho note :6 I.C. 435 (Mad.), Rel. on: 
('39) 26 A.I.R. 1939 Mad. 846, Expl. [P 742e,/J 

A • y* Narayayiaswarni Iyer — for Appellants. 

K. S. Destkan and K. R. Raman — 

for Respondents. 

JUDGMENT.—This second appeal arises out of 
a suit brought by tho appellants for recovery of tho 
principal and intorest duo on a promissory note 
executed by ono Govinda Achari respondents herein 
who is now dead, in favour of tho mother of appel¬ 
lants 2 to 4. These appellants obtained a succession 
certificate in rcspoct of the suit debt and endorsed 
tho promissory noto to their husband appellant 1 
herein for collection of tho amount duo thoreunder. 
Appellant 1 thereupon brought the suit and appel. 
lants 2 to 4 were subsequently joined as co-plaintiffs 
therein. 

The trial Court passed a decree against tho de¬ 
ceased respondent 3 personally and against tho 
family properties in tho hands of his eons respon¬ 
dents 1 and 2; but tho lower appellate Court pur¬ 
porting to follow the decision of this Court in 1939 
M. W. N. 77*4 1 reversed the decree against respon- 
dents 1 and 2 and dismissed tho suit as against 
them, holding that the suit having l>een brought by 
appollant 1 as endorseo of tho noto ho was not enti¬ 
tled to ask for relief against any other persons on 


tho basis of the debt evidenced by the note, the 
endorsee having obtained no other right under the 
endorsement apart from the property in the note. 
1 his proposition is no doubt correot in tho case of 
an ordinary endorsee and the decision referred to 
above was with reference to a suit by such an en¬ 
dorsee on the endorsed note. No doubt in tho course 
of the judgment the learned Judges observed that 
the plaintiff admitted in his plaint that the endorse¬ 
ment had been made only for collection but they 
take care to point out that the endorsement was of 
the ordinary kind and their decision proceeded on 
that basis. Tho case has therefore no application 
here as the endorsement itself purports to assign 
the note expressly for the purpose of collection of 
tbe amount due on the note. Such an endorsement, 
according to S. 50, Negotiable Instruments Act, has 
the effect merely of constituting tho endorseo an 
agent of the payee, and if the latter could have sued 
other persons on the debt there is no reason why 
the endorsee for collection should bo restricted only 
to the remedy on the note. The deoision in 7 
M.L.T. 271 2 shows that an endorseo for collection is 1 
in no higher position than an agent and that the' 
endorser can himself sueon the note without getting 
it re-endorsed in his favour. I hold therefore that 
respondents 1 and 2 can be properly made liable in 
the suit as on the debt and that the decree of the 
lower appellate Court exonerating them was wrongly 
passed. The appeal is accordingly allowed and the 
decree of the trial Court is restored with costs hero 
and in tho Court below. Leave refused. 


C.R.K./G.N. 


Appeal allowed . 


2. (*10) 7 M. L. T. 271 : 5 I. C. 435, Ponnayya v. 
Palaniappa Chetti. ^ 

A. I. R. (29) 1942 Madras 742 (2) 

Byers J. 

Sycd Muhammad Ghouse Sahib Suthari 


— Petitioner 


v. 


Sped Muhammad Ghouse Sahib, trustee 
and Manager of Sha Rahamatullah 
Mosque. Shamayapurain — 

Respondent. 

Civil Revn. I’ctn. No. 579 of 1941, Decidod on 
7tk July 1942, to roviso order of Deputy Collector, 
Musiri, I)/- 26tk February 1941. 

Madras Estates Land Act (1 ot 1908), S. 3 (5) h 
—Order under S. 3 (5) —No revision lies under 
S. 115, Civil P. C. 

The Doputy Collector acting under S. 3 (5) is not 
a Court subordinate to tho High Court within tho 
meaning of S. 115, Civil I*. C. Hence, no revision lies 
to tho High Court under S. 115, Civil P. C., from 
the Deputy Collector's order under S. 3 (5). 

[P 7436) 


1. C39) 26 A.I.R. 1939 Mad H46 : 186 I. C. 327 • 
(1939) -2 M. L. J. 631 : 1939 m. W. N. 774 Vira 
Knghavalu Nnidu v. Cbinna Rajnlinenra. 


Q p # Q t _ 

(*40) Chitalcv, S. 115. N. 6 Pt. 22. 

( 41) Mulla. Pago 416 Pts. (d), (o). 

A . Raytiaswavii Iyer — for Petitioner. 

A’. S. Sankara Ayyar — for Respondent. 

ORDER. — Tho petitioner seeks to revise under 
S. 115, Civil P. C., an order by the Deputy Collector 
of tho Musiri division under Section 3 (5), Madras 
Estates Land Act. The respondent has a prelimi¬ 
nary objection that revision does not lie, because 
the Deputy Collector exercising his functions under 
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8 . 3 (5), Madras Estates Land Act, is not a Court 
subordinate to the High Court. It is pointed out 
that the duty of the Deputy Collector is only to 
recognize or nominate one or other of the disputants 
as the landholder, an expression defined in the first 
half of the sub-section. Such recognition or nomi¬ 
nation is only provisional and could be contested in 
the ordinary civil Courts. In fact, S. 3 (5) expressly 
states that the Deputy Collector's order is subject 
to any decree or order of a competent civil Court. 
The section makes no provision for any judicial 
enquiry and the use of the words “recognize or 
nominate" indicates that the proceedings are purely 
of an executive or administrative character, in¬ 
volving nothing more than the insertion in the 
revenue registers of the name of a person to whom 
the Collector lcoks for the payment of revenue and 
whom he recognizes, subject to the civil Courts pro- 
b ceedings, as the person entitled to collect the rents. 

I find that the Deputy Collector acting under S. 3(5), 
iMadras Estates Land Act,- is not a Court subordi¬ 
nate to tho High Court within the meaning of 
S. 115, Civil P. C. The petition is accordingly dis¬ 
missed with costs. 

C.R.K./G.N. Petition dismissed. 


A. I. R. (29) 1942 Madras 743 
Bell J. 

Rajkumar Visweswara Gajapathi Raj, 
minor represented by mother Rani 
Pushpathi Vidyavati Devi and 
another — Plaintiffs 

v. 

Mirza Raja Sri Pushavali Viziaram 
Gajapathi Raj Manne Sultan Balia, 
dur Garu minor Rajah of Vizia- 
nagaram, represented by Court of 
Wards, Chepauk, Triplicane, Madras 
and others — Respondents. 

C. S. No. 24 of 1940, Decided on 30th Juno 1942. 

Hindu law — Impartible estate — Holder — 
Position of — Person succeeding to ancestral 
impartible estate and also receiving legacy of 
monies due by estate — No merger takes place 
— Legacy is not extinguished. 

In Madras, since tho passing of tho Impartible 
Estates Act of 1904, tho holder of an impartible 
estate is in tho eamo position as tho manager of a 
« joint Hindu family; he is an owner eubjeot to limi- 
tations; hois a qualified and not an absolute owner. 
Therefore where a person succeeds to an ancestral 
impartible estate and also receives a legacy consist¬ 
ing of monies and outstandings due by that estate, 
no merger takes place and the legacy is not extin¬ 
guished as tho person succeeding has a dual capacity. 
In ono ho owed money to the legatee, in the other 
he was tho legatee to whom money was owed. 
There can therefore be no merger, and the debt is 
not extinguished : (’22) 9 A. I. R. 1922 P. C. 94, 

(P 744a) 

Advocatt-Qentml , N. Rajagopala Iyengar and 
M. Seshachalapathi — for Plaintiffs. 

T.R.VtnkataramaSastri % S. Vcnkatesa Iyengar 
and V. K. Thiruvenkatachari — 

for Respondents. 

JUDGMENT. — In this case the question is 
whether, where a person succeeds to an anoestral 
impartible estate and also receives a legacy consist¬ 


ing of monies and outstandings due by that estate, 
merger takes place and the legacy is extinguished. 6 
The facts may bo stated shortly as follows. One 
Chitti Babu Vijiaram Raju, one time Raja of Vijia- 
nagaram, executed a trust deed on 28th October 1912 
whereby he vested property in trustees to bold for 
himself for life with remainder over to his elder son 
Alakh Narayana Gajapathi Raja, for him to hold it 
as an ancestral impartible estate descending accord¬ 
ing to the law of primogeniture. He had another 
son named Yijia Ananda Raja. On 11th September 
1922 tho father died and on 2nd October 1922 the 


son, Alakh Narayana Gajapathi Raja, entered upon 
the ancestral estato and the trust came to an end. 
An aunt of Chitti Babu Vijiaram Raju, the Maha- 
rani of Rewa, had made a will on 14th December 
1911 whereby she gave a life estate in her property 
to Vijiaram Raju with the remainder over in favour 
of Alakh Narayana Gajapathi Raja and Vijia Ananda 
Raja, the former being entitled to two-thirds and 
tho latter to one-third. She died on 14th December 
1912, so that on the same day, upon the death of 
his father, Alakh Narayana Gajapathi Raja re¬ 
ceived two properties, (a) the ancestral estate and 
(b) the legacy. The legacy, the principal property 
left by the Maharani of Rewa was a sum of about 
32 lakhs of rupees which was owed to her by tho 
impartible estate of Vijianagaram. Daring the life¬ 
time of Vijiaram Raja he received the interest duo 
upon these monies and on his death the new Raja 
received it too. There are accounts showing that 
payments were made to him and that all along he 
treated the debt as subsisting and as being owed 
by the estate of which he was the holder to himself 
as legatee under the Maharani ofRewa’s will. After 
some years had passed, no doubt after receiving 
some advice, in order to make the position quite 
plain he gave a promissory note as zamindar, that 
is as owner of the impartible estate, to himself as 


/ 


9 


leatee under the will. That is Ex. P13. Various 
other documents aroexhibitedshowing entrieswhich 
are consistent with thisattitude. An administration 
report on the estate made to the Court of Wards 
dated 18th January 1937 refers in terms to an 
“inside debt of 21 lakhs due to the present Raja 
under the Maharani's will." It is now contended, 
or it was contended and the present suit is the 
result, that as tho zamindar and the legatee were 
one and the same person, the debt was extinguished 
tho moment tho estate and tho legacy passed into 
the same bands; that is to say, that a merger takes 
place. Now in 48 I.A. 4£5 X at p. 491 it is said that: 

“Merger is not a thing which occurs ipso jure 
upon the acquisition of what, for the sake of a just h 
generalisation, may be called the superior with tho 
inferior right. There may be many reasons—con¬ 
veyancing reasons, reasons arising out of the object 
of the acquisition of the one right being merely for 
a temporary purpose, family reasons and others—in 
the course of which the expediency of avoiding the 
coalescence of interest and preserving tho separation 
of title may be apparent. In short, tho question to 
bo settled in the application of the doctrino is, was 
such a coalescence of right meant to bo accomplished 
as to extinguish that separation of title which the 


reoords contain? “ 


Had it been possible to apply the doctrine of 
merger here, I would have held that tho separation 
had been made clear by tho oonduct of the Raja by 
tho entries in the books of account and by thotorms 

1. ('22) 9 A. I. R. 1922 P. C. 94 : 60 I. C. 551 : 48 
I. A. 485 (P. C.), Dulhin Laochanbati Kumari v. 
Bodh Nath Tivari, 
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a of the report to the Court of Wards. But I think 
the merger could not in any event take place because 
I think the Raja had one status as zamindar, that 
is as owner of the impartible estate, and another ns 
recipient of the legacy. He was absolute owner of 
tbo legaoy. He was not, in my opinion, absolute 
owner of the impartible estate. Whatever may be 
the case in other parts of India, in Madras, since 
the passing of the Impartible Estates Act of 1904, 
,tbe holder of an impartible estate is in the same 
position as the manager of a joint Hindu family, he 
4s an owner subject to limitations; he is a qualified 
and not an absolute owner. Therefore the Raja bad 
a dual oupacity. In one he owed money to the 
legatee, in the other he was the legatee to whom 
money was owed. There was therefore no merger, 
and the debt was not extinguished. The plaintifls 
succeed in the claim and there will be a decree in 
t> the terms of the prayer. Costs of the suit will be 
paid by defendant 1 out of the estate and there will 
be no order as to costs with regard to defendants 2 
and 3. I certify for two counsel for plaintiff 1, 

C.R.K./G.N. Suit decreed. 
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Krishnaswami Ayyangar J. 

In re Gunda N'arasimham — Appellant. 

S. R. No. 34286 of 1941, Decided on 3rd July 
1942, against decree of Sub-Judge, Guntur, in A. S. 
No. 11 of 1938. 

Court-fees Act (1870), S. 17—Suit for posses¬ 
sion on basis of sale deed and in alternative for 
recovery ol consideration money — Suit valued 
at Rs. 955 — Same value placed on alternative 
relief_Alternative reliefs held did not consti¬ 

tute two distinct subject-matters within S. 17- 
Single court-fee based on valuation of Rs. 955 
held sufficient for both reliefs. 

The plaintiff purchased tho property in suit under 
a sale deed executed in his favour by tho defendant 
pursuant to a previous written agreement between 
the parties. Tho defendant having sold the same 
property to another person subsequently, tho plain¬ 
tiff founding himself on tbo earlier agreement and 
the sale deed in his favour instituted a suit for pos¬ 
session of tho property sold to him and in tho 
alternative for tho reoovory of tho consideration 
money paid by him. Ho valued tho suit at Rs. 955 
made up of Rs. 925 representing tho value of tho 
property, and Rs, 30 tho mesno profits claimed and 
paid court-fee on that amount. Tho samo figure of 
d Re. 955 was tho value of tho alternative relief and 
it was made up of Rs. 925 the amount of tho consi¬ 
deration for tho sale deed, and Rs. 30 the incidental 
expenses : 

field that the alternative reliefs based on tho 
same cause of action did not constitute two distinct 
subject-matters within S. 17 and therefore a single 
court-feo based on a valuation of Rs. 955 was sulti- 
ciont for both tho reliefs: (’38) 25 A.I.R. 1938 Mad. 
241 and 30 Mad. 61, Rel. on. (P 741 f % h) 

V. Rangachari — for Appellant. 

Government Pleader — for tho Crown. 

ORDER. — Tho matter relates to a question of 
court-feo. Tho plaintiff who is the appellant pur¬ 
chased tho property in suit under a sale deed in his 
favour dated 26th Juno 1936. The seller was defen¬ 
dant 1 and he is respondent 1 hero ; and tho salo 
deed was executed pursuant to a written agreement 
between tho parties dated 22nd Juno 1996. On tho 
next day .namely 23rd Juno 1936, defendant 1 along 


(Krishnaswami Ayyangar J.) A. I. R. 

with certain others entered into a similar written 
agreement with respondents 5 and 6 to sell the ( 
same land to them. This agreement also was fol¬ 
lowed by a regular sale deed dated 30th June 1936. 
The appellant founding himself on the earlier 
agreement and the sale deed in his favour insti¬ 
tuted the suit out of which this 6 eoond appeal has 
arisen for possession of the property sold to him 
and in the alternative for the reoovery of tho con¬ 
sideration money paid by him. He valued the suit 
at Rs. 955 made up of Rs. 925 representing the 
value of the property, and Rs. 30 the mesne profits 
claimed and paid court-fee on that amount. The 
same figure of Rs. 955 is the value of the alterna¬ 
tive relief and it is made up of Rs. 925 the amount 
of the consideration for the sale deed, and Rs. .30 
the incidental expenses. He failed in the first Court 
and in the appeal which be preferred he paid the 
same court-fee. Having again failed, he has pre- / 
ferred the present second appeal. 

The question is whether his claim embraces two 
distinct subjects within the meaning of section 17, 
Court-fees Act. It is perf&Jtly plain that ho is seek¬ 
ing in the first instanco to obtain a single relief by 
way of possession with whioh he will bo completely 
satisfied. But if for some reason or other, the Court 
is unable to give him this relief, he prays in the 
alternative for the ’return of tho consideration 
amount paid by him. It appears to me that the 
question of what is tho proper court-fee in such a 
case is really governed by the principle of tho deci¬ 
sion reported in 1938-1 M. L. J. 139.1 In that case 
as in the present there was only one cause of action, 
on which two reliefs were claimed. A settlement 
deed had been executed for a consideration of Rs, 
22,000. The fir 9 t rolief was for setting aside the g 
deed of settlement. The second and alternative 
relief was for the recovery of the consideration on 
the footing that though the deed might be good, 
the consideration money bad not been paid. In 
other words, one of tho reliefs was claimed on the 
footing of the validity of the deed and tho other on 
tbo footing of its invalidity. Tho Court held that a 
single court-feo based on a valuation of Rs. 22,000 
would be sufficient for both tho reliefs, a 9 they did 
not constitute two distinot subject-matters. An 
earlier decision by a Bench of this Court in 30 Mad. 

61 2 was also referred to. At page 64 tho following 
observations ooour : 

“Tho phrase 'two or more distinct subjects’ in 
S. 17 may not admit of precise definition applioablo 
to all cases, and it may be that where reliefs are 
olaimed in the alternative with referenco to the , 
samo cause of aotion, S. 17 would not govern the ,l 
case." 

Although tho decision in tho particular ca 3 e was 
that the alternative claims were distinct matters 
within tho meaning of S. 17 it was due to different 
considerations from those present in this case. I am 
clearly of opinion that the present Ci 9 e does not fall 
under S. 17 and one singlo court-fee based on the 
value of the second appeal nt Rs. 955 is all that can 
be levied in the present case, 

C.R.K./G.N. Order accor dingly.^ 

1. ('38) 25 A. I. R. 1938 Mad. 241 : 174 I. C. 983 : 

1938-1 M. L. J. 139, Rangaswami Roddiar v. Yen- 
kataperumal Reddiar. , 

2. ('07) 30 Mad. 61 : 16 M.L. J. 462, Neelakandam 
v. Ananthakrishna Iyer. 
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Kuppuswami Ayyar J. 

Nalliya Goundan — Appellant 

v. 

Marappa Goundan — Respondent. 

Second Appeal No. 1325 of 1911, Decided on 27th 
July 1942, against decree of Sub-Judge, Trichino- 
poly, in A. S. No. 309 of 1910. 

Provincial Insolvency Act (1920), Ss. 34 and 
44 (2) — Liability of insolvent to indemnify his 
surety is provable under Act — Order of dis¬ 
charge absolves insolvent from that liability. 

Though tho liability of an ineolvent to indemnify 
his 6 urety is a contingent liability it is a liability 
which is provable under the Act and consequently 
i under S. 41 (2) an order of discharge absolves the 
insolvent from that liability also: ('28) 15 A.I.R. 
1928 All. 306, Bel. on ; (’17) 4 A.I.R. 1917 Mad. 
39 (F.B.), Approved. [P 745 b, d, J) 

B. V. Viswanatha Iyer — for Appellant. 

L. A. Gopalakrishna Iyer — for Respondent. 

JUDGMENT—The only question for considera¬ 
tion iQ this appeal is whether the order of discharge 
lobtained by tho respondent in the proceedings in 
insolvency in which he was adjudged an insolvent 
Idischarged him from the liability in respect of 
(which he has been sued in the suit from which this 
appeal arises. The appellant and the respondent 
and another exeouted a promissory note for Rs. 600 
to a bank. The bank obtained adecreo and a portion 
of the debt was recovered. Tho respondent was later 
c adjudged an insolvent and ho subsequently obtained 
an order of discharge. Tho bank assigned the decree 
to a third person to whom the appellant had to pay 
money. This was after tho order of discharge was 
passed. It is not disputed that so far as the amount 
paid by the appellant is concerned, it is an amount 
payable by the respondent and therefore recoverable 
by the appellant as money paid by him as surety for 
the respondent. The respondent’s contention was 
that this liability which was incurred prior to tho 
insolvency was extinguished by the order of dis¬ 
charge granted in tho insolvency proceedings. Under 
8 . 44 ( 2 ), Provincial Insolvency Act, “Savo as other¬ 
wise provided by sub-s. ( 1 ) an order of discharge 
shall release the insolvent from all debts provable 
under this Act.” Debt provable under the Act is 
defined in S. 34 (2) which runs thus : “Savo as 
provided by sub-s. ( 1 ) all debts and liabilities, pro- 
d sent or future, certain or contingent, to which the 
debtor is subject when he is adjudged an insolvent, 
or to which ho may become subject before his dis¬ 
charge by renson of any obligation incurred before 
the date of such adjudication, shall be deemed to be 
debts provablo under this Act.” 

. question for consideration is whether this 
(liability of tho respondent to indemnify the plaintiff 
as his surety is a liability which was provablo 
under tho Act or not. That a surety liko the appol- 
lant is a creditor for the purposo of insolvency is 
pointed out in 40 Mad. 783.1 Iiut it is urged that 
that was a case of fraudulent preference and that 
ho was considered to be a creditor within tho mean¬ 
ing of that expression in that particular section 
relating to fraudulent preference. It cannot bo said 
that ho is a person to whom any provablo debt was 

1. (’17) 4 A.I.R. 1917 Mad. 39 : 88 I. O. 733 ; 40 

Mad. 783 : 32 M. L. J. 253 (I*.13.), Rodrigues v. 

Rarmiswami Chettiar. 

1942 M/94 & 95 
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due in respect of which he could have obtained a , 
dividend as no liability arose till he actually paid * 
the amount to the original creditor. In 60 All. 606 a 
their Lordships had to consider this very same 
question and it was held by that Court on the inter¬ 
pretation of the languago of S. 34 , Provincial Insol¬ 
vency Act, that though this was a contingent liability 
it was a liability which is defined as being provable 
under the Act and consequently under S. 44 (2) an 
order of discharge absolved him from this liability 
also. It is true that under the English law such a 
surety had only a right to obtain a declaration that 
the insolvent was bound to discharge that debt. He 
could not prove the debt in the sense that he could 
prove it and claim dividend out of the realisations 
of tho estate of the insolvent. Even in India it is 8 0 . 

He could not prove the claim and ask for a dividend 
being paid to him on the ground that he was a 
surety for the insolvent. But this is not what we f 
are concerned with. His inability to claim a divi¬ 
dend after proof cannot stand in the way of this 
liability being one which comes within the purview 
S. 34 (2). This is a case of contingent liability. 
The liability can be enforced only if the surety is 
made to pay tbe amount. But the fact that it is 
contingent and the contingency hod not occurred 
does not make it any the less a liability provable 
under the Act. In these circumstances I do not see 
any reason to differ from the finding of the 
Allahabad High Court in the ruling in 50 All 606.-’ 

In the result, the second appeal fails and is dis¬ 
missed with coats. Leave to appeal is refused. 

C.R.K/G.N. Appeal dismissed. 

2. (’28) 15 A.I.R. 1928 All. 306: 109 I. C. 421 : 50 
All. 606 : 26 A. L. J. 425, Gangadhar v. Kanhai. 
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Horwill J. 

In re V. Chengiah Clietty — Petitioner. 

Criminal Revn. No. 307 of 1942 (Criminal Revn. 
Petn. No. 299 of 1942), Decided on 11th August 
1942, to revise the judgment of Court of Sub-Divi- 
sional First Class Magistrate, Runipet, in C. A. 
No. 11 of 1942. 

Madras Local Boards Act (14 of 1920, as 
amended by Act 11 of 1930), Ss. 227A and 208(3) 
—Panchayat Board superseded by Special Offi¬ 
cer—Ex-president refusing to hand over to Spe¬ 
cial Officer records of Panchayat — Sanction of 
Local Government under S. 227A is not neces¬ 
sary lor prosecution of ex-president. 

Where the Panchayat Board is superseded by the 
Government and a Special Officer is appointed to 
conduct its affairs and tho ex-president of tho Pan¬ 
chayat refuses to hand over to tho Special Officer 
certain records belonging to the Panchayat on being 
required to do so by the latter, the sanction of tho 
Local Government under S. 227A is not necessary 
for the prosecution of the ox-president under Sec¬ 
tion 208 (3) inasmuch as tho ex president cannot bo 
said to be the president or member of the local 
board at tbe timo tho offence was committed nor 
can ho be said to have acted or purported to act in 
the discharge of his official duty because bo had no 
official duty at that timo : (’40) 27 A. I. R. 1940 
Mad. 649 and ('39) 20 A. I. It. 1939 Mad. 598, 
Distxng. (P 746 /,] 

D. S. Vceraraghava Iyer — for Petitioner. 

A. S. Sivakaminathan jor I ubhc Prosecutor 

— for tho Crown. 
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q ORDER# — The petitioner was the president of 
the Panchayat Board, Anwardikanpet, Arkonam 
Taluk, which board was superseded by the Govern- 
ment. The Special Officer appointed to conduct the 
aflairs of the Panohayat demanded from the peti¬ 
tioner certam records belonging to the Pauchayat. 
The allegation is that the petitioner refused to hand 
over the records asked for. The petitioner was 
therefore charged and convicted under S. 208 (3), 
Local Boards Act. in appeal, his conviction and 
sentence were affirmed. 

The point on which this revision petition was 
admitted was whether the sanction of the Local 
Government for the prosecution was necessary. The 
section that requires the sanction of the Local 
Government before certain cases can be instituted 
against a member or President of a Local Board is 
S. 227A, Madras Local Boards Act, which says 
0 that when the President or any member of a Local 
Board is accused of any offence alleged to have been 
committed by him while acting or purporting to 
act in the discharge of his official duty, no Court 
shall take cognizance of such offence except with 
the previous sanction of the Provincial Government. 
There are two reasons why this section does not 
apply. In the first place, the petitioner was neither 
the President nor a member of the Local Board at 
the time the olicnco was committed, because the 
iPanchayat had been already superseded# Secondly, 
lie could not have acted or purported to act in the 
discharge of his official duty because be had no offi¬ 
cial duty at that time. Since the petitioner possess¬ 
ed certain records as ex President of the Panchayat 
the Special Officer of the Panchayat had a right to 
demand these documents from him, and hecould have 
c had no excuse for not giving them up. 51 M. L. W. 
552 1 and (1939) 1 M. L. J, 830,- relied on by the 
petitioner, deal with a rather nice point of law that 
does not arise in this petition. There ie no other 
point in this petition worth considering. The sen¬ 
tence of Ra. 100 fine was certainly not unfitted to 
the ofienec. The petition is dismissed. 

C.R.K./G.N# Petition dismissed . 


Narasimhulu (Wadsworth J.) A. I. R, 

cannot govern completed judicial proceedings and 
divest vested rights. Where a decree had already 6 
been passed (on 18th March 1936) for a contractual 
rent (rent or damages for use and occupation of 
land) which alone could bo claimed at the time 
when the Court dealt with the matter, the amend¬ 
ment of S. 3 (2) (d) by Act 18 of 1936 cannot have 
the effect of changing the character of the rent or 
the relations of the parties as they stood at the lime 
of the previous adjudication by treating the decree- 
holder as a landholder of an estate under th6 
Estates Land Act and the rent decreed in the pre¬ 
vious suit as rent due to him as such landholder, 
even though ho did not sue as a landholder of an 
estate and got his decree on the basis of an ordinary 
contract. The decree therefore can bo scaled down 
only as a decree for a debt and not as a decree for 
rent. (Mode of scaling down-decree indicated): (’38) 

25 A.l.R. 1938 Mad. 339, Expl (P 746/*; P 7476, c) / 

K. Vmaniahcsxcaram — for Appellant. 

P. V. Rajaviannar and K . Subba Rao — 

for Respondent* 

WADSWORTH J.—The appellant obtained a 
decree on 18th March 1936 for what is described in 
his plaint as rent or damages for use and occupa¬ 
tion—the period covered by these arrears being from 
15th December 1932 to 15th October 1935. lie also 
got a decree for land cess in respect of the same 
lands for the period from 30th Juno 1931 to 30th 
June 1935. At the time when ho obtained this 
decree iu the ordinary civil Court no question was 
raised os to the jurisdiction of the Court. When 
Act 4 of 1938 came into force the judgment-deotur 
filed an application under Ss. 8, 15 and 19 of that 
Act praying the Court to scale dowu the amount due 
under tiie decree. Ho did not mako any deposit of 
rent for faslis 1346 and 1347 as contemplated in 
fc>. 15 and the District Munsif dismissed the peti¬ 
tion for want of such deposit. In appeal the learned 
Subordinate Judgo held that the rent which was 
decreed was not rent as defined by Act 4 of 1938 
and that tbedecree had to be sealed down, therefore, 


1. ( 40) 27 A.l.R. 1940 Mad. 649 : (1940) 1 M L J 

W. 552, In re Natesa Padayacln. 

2. (39) 2G A. I. R. 1939 Mnd. 598 : 183 I C 743 
40 Cr. L. J. 833 : (1939) 1 M. L. J. 830,Subbayye 
v. >enkata Narjieavvn. 


A. I. R. (29) 1942 Madras 746 

Wadsworth and Patanjali Sastri JJ. 

Sri Itajah Vyricherla Narayana Gaja. 
pati liaja Bahadur Par?* — Appellant 

V. 

Takuru Narasiynhulu — ItcsponJcnt. 

Appeal No. 565 of 1940, Decided on 10th Pcbm- 
ary 1942, against order of SubJudgo, Chicacole 
I>/. 26th August 1910. 

Madras Agriculturists Relief Act (4 of 1938), 
Ss. 19 and 15—Decree passed lor contractual 
rent which alone could be claimed when Court 
dealt with matter —Amendment of S. 3 (2) (d), 
Madras Estates Land Act, by Act 18 of 1936 
cannot change character of rent or relations of 

parties at time of previous adjudication_Decree 

can he scaled down only as decree for debt and 
not rent—Mode of scaling down decree indicated. 


as a decree for a debt. 

It is contended in appeal before ua that this 
decision is wrong, mainly because it was bold by n 
Bench of this Court in 1938 1 M. L. J. 206 Jhat 
the enlargement of the definition of estate in 
S. 3 (2) (d), Madras Estates Land Act, as amended 
by the Act of 1936 should be taken to be declara¬ 
tory and as having a retrospective effect. 1 ho argu¬ 
ment is that the appellant should be deemed to 
have been a landholder of an estate under the 
Estates Land Act and the rent decreed in the pre- * 
vious suit should bo deemed to have been rent due 
to him as such landholder, even though ho did not 
sue ns a landholder of an estate and got his decree 
on the basis of an ordinary contract. The whole of 
tins argument dcj'onds upon the assumption that in 
the case just cited it was laid down a9 a general 
proposition of universal application that all estates 
newly brought under the Madras Estates Land Act 
by the amendment of 1936 must bo deemed to have 
been estates under that Act for all purposes in the 
past and that the retrospective declaration of the 
nature of these estates must govern even completed, 
judicial proceedings and divest vested rights. *j 
does not appear to us that any such decision can * 

6 pelt out of the case cited The learned Judges vvooi 
heard that case were dealing with Letters i A 


I he amendment of S. 3 (2) (d). Madras Estates 
i and Act, by Act 18 of 1936 which enlarged the 
eeopc of the definition of ‘•estate” in S. 3 (2) (d) 


1. (’38) 25 A. I. R. 
(1938) 1 M. L. 
Alahulnkcbniamnm. 


1938 Mad. 339: 177 I- C. 652: 
J. 206, Kondappa Naidu \. 
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Appeals, which had a loDg antecedent history, the 
main question at issue being whether the suits in 
question wero suits over which the revenue Court or 
the civil Court bad jurisdiction. While the Letters 
Patent Appeals wero pending, Madras Act 8 of 1934 
came into force and under S. 127 of that Act a stay 
was obtained. The effect of S. 13 of Act 18 of 1936 
was to provide that all proceedings stayed under 
S. 127 of the 1934 Act were to be disposed of, as if 
the amended Act for 1936 bad been in force at the 
original institution of the proceedings. This plain 
statutory provision clearly governed the case and it 
was necessary to treat this long pending litigation 
as if the amended Act of 1936 had been applicable 
to it at its inception. It was merely to repel an 
argument advanced against the plain meaning of 
the Statute that the learned Judges had occasion to 
observe that the Act was declaratory and retrospec- 
b tive, the observation clearly having reference to the 
effect of S. 13 of Act 18 of 1936. Wo sec no reason 
to extend this observation to facts which were not 
in contemplation of the learned Judges or to hold, 
when there are vested rights under contracts whioh 
were lawful at the time when they were made and 
have formed the subject of adjudications before 
there was any question of subsequent litigation ap¬ 
plying to them, that this subsequent litigation will 
have the effect of destroying those rights or of 
making the adjudications into something which 
they wore not. Clearly, in the present case, the 
decree was passed for an ordinary contractual rent 
which alone could be claimed at the time when the 
Court dealt with the matter. We see no reason to 
hold that the effect of the amendment of 1936 to 
the Madras Estates Land Act will be to change the 
character of that rent or the relations of the parties 
c as they stood at the time of the previous adjudica¬ 
tion. It follows therefore that the lower Court was 
right id holding that this decree could be scaled 
down as a decree for a debt. 

In two minor matters modification seems nece 3 ^ 
eary. Since S. 15 has no application, there seems no 
reason to apply S. 16 either, S. 16 being merely a 
rider to S. 15. The decree for land cess will there¬ 
fore have to be scaled down as any other decree for 
a debt and to the extent to which the arrears were 
due before 1st October 1932, the interest thereon 
outstanding as on 1st October 1937 will bo liable to 
be cancelled and subsequent interest will have to be 
at the decree rate. To the extent to which the ar¬ 
rears accrued due after 1st October 1932 the interest 
on land cess will have to be reduced to fivo percent, 
under 3. 9 up to 22nd March 1938 and thereafter 
d the decree rate will prevail. The decree for costs 
must also be treated a 9 a debt incurred on the dato 
of the decree and interest on costs will run under 
8 . 9 at five per cent upto 22nd March 1938 and 
thereafter at the decree rate. Subject to these modi¬ 
fications the appeal is dismissed with costs. 

C.R.K./G.N. Order accordvigly , 
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Somayya J. 

Madavarvilagarn Sri Vaithinatha 
Swami Devasthanam Srivilluputhur , 
through its executive officer , Suhra . 
maniam — Appellant 

v. 

V. Anantharama Ayyar — Respondent. 

Second Appeal No. 972 of 1939, Decided on 7th 
November 1941, against decree of District Court, 
liumnad at Madura, in A. S. No. 129 of 1936. 


Madras Estates Land Act (1 ol 1908), S. 30— e 
Single crop land — Ryot raising second crop 
with land-holder's water _ Land-holder is en¬ 
titled to additional charge and can recover it as 
rent in revenue Court — Second crops raised 
with aid of well dug by ryot — Landlord is not 
entitled to additional rent in absence of con¬ 
tract to that eilect. 

In the case of lands registered as single crop 
lands the ryot is bound to pay an additional charge 
ii he raises a second crop with the aid of the land, 
holder’s water. The additional charge would be 
rent whether it i 3 called water cess or by any other 
namo and the land-holder can sue to recover it as 
rent in revenue Courts: (’40) 27 A. I. R. 1910 Mad. 
455, Bel. on. [p 747 /^ 

If the second crops were raised with the aid of 
wells dug by the ryot, the landlord cannot cloim an / 
additional charge as rent in the absence of a con¬ 
tract between the land holder and the not entered 
into before the date of the Madras Estates Land Act 
under which the ryot undertook to pav additional 
rent even if the crops were raised with the aid of 
wells dug by the ryot at his own expense • rim q 
A. I. R. 1919 Mad. 397 ,F. 13.), o'n [P748a^ 

B. Desikan — lor Appellant. 

V. Bamaswami Iyer — for Respondent. 

JUDGMENT. — The landholder, who was the 
defendant in the trial Court, is the appellant in 
this second appeal. When he attempted to bring the 
rvot s holding to 6 aJe under the provisions ofS. Ill, 
Madras Estates Land Act, the ryot brought the 
suit for a declaration that the amount which is 
sought to bo recovered for the non payment of 
which the sale was attempted, is not legally due g 
Irocn him. \\ hat we are now concerned with is tbo 
claim made by the land-holder in regard to the 
second crop raised on his holding bv the plaintiff— 
the ryot. The allegation of the land-holder was 
that the water with which the second crop was 

LT h? 3 . r ,er , 0, . the tank belon K' n g to him- 
eelf. He also alleged that even if the second crop 

was raised with water from wells dug by the ryots 

themselves, he is nevertheless entitled to oh irgo for 

the second crop. The lower Court held that during 

he fash in question the ryot did not use the land- 

ho der s water and that the second crop was raised 

with the a ,d of well constructed hy the rvots. Ou 

this finding both the Courts held that the land¬ 
holder is not entitled to any additional rent or 

appS " 1 rCSpeCt ol tbe 6ccond crop. The defendant 

t . “ [ h6 ! an *. are registered as single crop lands as * 
they Bre in this case, the ryot is bound to pay an 
additional charge if he raises a second crop with* 
the aid of the land-holder’s water. If ho does so 
the land-holder is entitled to an additional charu-’j 
whether you call it water-rate or additional rent’ 

In such cases, it is usual to find stipulations that if 
a second crop is raised with the aid of the land- 
holder 0 water half the rate whioh is fixed for tho 
firs crop should bo paid, and that is tho rate which 
is claimed in this case and such a charge would be 
rent whether it is called water cess or by any other 
name : see I. L. R. (19-10) Mad. 745.1 There the 

% tho . seconi1 cro P ^om the land- 

thit II, 8 U. n » W M h0 “ l b,S P ° rtais9ion - It WAS held 
that tbe landholder is entitled to recover additional 

*i ( ’ 40 1 27 .J‘- R - 1P4 ° Mad . 455 ; 191 I. C. 34 : 
m L |' S ' 10 Ma<J ; 745 : 19401 M. L. J. 160, 
Madura Kallalogar Devastanam v. N. Subbiah 
AmbaJam. 
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a charge as rent in the revenue Court. A case where 
the ryot takes the land-holder's water with his con¬ 
sent would be an a fortiori case. If in this case in 
any year the ryot takes the water of the landholder 
and raises a second crop with the aid of that water, 
then the landholder is entitled to levy an additional 
charge and sue for the recovery of it as rent in 
revenue Courts. If the second crop is raised with 
jthe aid of wells constructed by the tenants them¬ 
selves, as held by this Court in 42 Mad. 475 , 2 if 
there was a contract between the land-holder and 
the ryot entered into before the date of the Madras 
Estates Land Act under which the ryot undertook 
to pay additional rent even if the crops were raised 
with the aid of wells dug by the ryot at his own 
expense, such a contract would be valid and binding 
on the ryot. In this case a contract which would 
come within the principle laid down in this decision 
b was not alleged. It is now too late to ask for a re¬ 
mand for an investigation whether there was such 
a contract or not. If in any case such a contract is 
proved, then the land holder will have the benefit 
of the decision in the above case. The second appeal 
is accordingly dismissed with C03ts. 

C.R.K./G.N. Appeal dismissed. 

2. (’19) 6 A. 1. It. 1919 Mad. 397 : 50 I. C. 616: 42 
Mad. 475 : 36 M. L. J. 320 (F. B.), Periakaruppa 
Mukundan v. Raja Rajeswara Sethupati. 

A. I. R. (29) 1942 Madras 748 

Abdur Rahman J. 

Matte Atchutarama Rao — Appellaut 

v. 

c Solasa Bapanayya, Trustee Vijjapu 
Kamakshamma Charities, Rajah- 
mundry and others — Respondents. 

Second Appeal No. 654 of 1940, Decided on 2nd 
April 1942, against decree of Dist. Court, East Goda¬ 
vari at Rajahmundry, in A. S. No. 9S of 1938. 

(a) Civil P. C. (1908), Ss. 92 and 73—Scheme 
decree under S. 92—Provision in, whether exe¬ 
cutable — Test — Direction in scheme decree in 
regard to realisation oi trust properties includ¬ 
ing certain amount as belonging to trust held 
not money decree and not executable. 

The provisions of a decree in a scheme suit would 
be inexecntable if they formed a part and parcel of 
the permanent scheme of administration and woro 
not “intended to bo given ofiect to independent of 
the constitution framed by and embodied in the 
decree” even if they happened to bo directory in 
their nature. They would bo executable oven if they 
happened "to stray into the wording of the scheme 
if they were intended to be immediately executable 
for the purpoto of introducing the scheme or other¬ 
wise". 'I ho true distinction is, not whether a provi¬ 
sion in a scheme decrco is directory or declaratory, but 
whether the provision sought to bo executed, is or is 
not in what is really the echcmo part of tho decree: 
Case law relied on. [P 750c,d] 

A decree for money directs payment of money by 
the defendants to tho plaintiff and therefore) in con- 
eidoring tho question whether tho provision in a 
scheme decree amounts to a money decree the distinc¬ 
tion whether the direction in tho decree was being 
given against a trustee or against a stranger to the 
trust who had to bo impleaded bccauso his presence 
was necessary to a final adjudication of tho question 
relating to the exi itenco of the triijt or to tho nature 


of the property should not be lost sight of : ('24) 11 
A. I. R. 1924 Mad. 369, Approved; (’27) 14 A. I. R. ‘ 
1927 Mad. 416, Not approved . [P 750/, g] 

In a suit under S. 92 for the removal of the 
trustee and for the settlement of a scheme the 
trustee died pending the suit and his legal represen¬ 
tatives were brought on the record. The Court ap¬ 
pointed a new trustee and framed a scheme. The 
decree mentioned a certain amount as belonging to 
the trust and directed the trustee to realise the trust 
property. The relevant clause in the decree was 
“that the trustee do realise the trust properties and 
administer the same as per scheme hereto append¬ 
ed 1 while the material clause of the scheme ran as 
follows : "All the trust properties either cash or 
moveables shall vest in the trustee for the time 
being and he shall take possession of the same 
through Court if necessary in execution of this 
decree and manage the sameon behalf of the public": / 

Held that the decree was not a decree for payment 
of money as there was nothing in the decree which 
empowered the decree-holder to realise the money 
from the deceased trustee’s legal representatives. 
Nor could the decree be said to be executable as the 
direction in the decree in regard to tho realisation 
of the trust properties formed part of the actual 
scheme of management and could not be said to 
have erroneously strayed into the scheme as the 
realisation of the trust properties on which the 
whole scheme depended was an essential part of the 
same. [p 750/; P 751a,6] 

C. P. C. — 

(•40) Chitaley, S. 92. N. 92 PL 5. 

(’41) Mulla, Page 334, Note "Clause (g): "Setting 
a scheme". 

(b) Civil P. C. (1908), S. 47—Executing Court ° 
can go into contention that recital in decree was 
not enough to make it executable. 

Tho executing Court can go into the contention 
that the recital embodied in the decree was not 
enough to make it executable. Thero can be no 
question of tho Court being called upon to go behind 
a specific recital in tho decree. [P 7 l9h; P 750c] 

C. p, q 9 _ 

(*40) Chitaley, S. 47. N. 33 Pt. 2. 

(’41) Mulla, Page 179, Note "Question relating to 
execution, discharge or satisfaction". 

(c) Civil P. C. (1903), Ss. 47 and 11 — Objec¬ 
tion to cxccutability of decree — Objector not 
party to order passed by Court's predecessor 
deciding objection — Court cannot refuse to go 
into question on ground of predecessor’s order. ^ 

The executing Court would not bo justified in 
refusing to go into the question of the cxecutubility 
of a decree on the ground that that question was 
decided by an order of his predecessor when the 
objector before the executing Court was not a party 
to tho order passed by tho predecessor. [P 750a,eJ 

C. p. C. _ 

(*40) Chitaley, S. 11 N. 23 Pt. 33. 

('41) Mulla, Page 89 Pt. (w). 

(d) Practice — Pleadings — Second appeal— 
Plaintiff need not stale reasons in support of 
his contention in plaint — Point that decree was 
not lor payment of money and was not execut¬ 
able raised throughout—Contention that there is 
no reference to defendant in decree and there¬ 
fore decree is not money decree is not new and 
can be raised in second appeal. 

Tho plcadmg9 cannot bo argumentative and it is 
not necessary for the plaintiff to state the grounds 
or reasons in support of his contention in his plaint. 
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a When the point that the decree wa3 not a money 
decree and was not executable was raised through¬ 
out, the contention that there is no reference to 
defendant in the decree and therefore the decree is 
not a money decree cannot be said to be a new one 
and therefore can be raised in second appeal. 

[P 750(7,70 

Q t p # Q' _ 

(’40) Chitaley, Ss. 100 A: 101, N. 55; O. 6 It. 2, 
N. 7 Pt. 1. 

('41) Mulla, Page 374 Note “Now case in second 
appeal”; Page 574 Pt. (e). 

(c) Civil P. C. (1908), O. 41, R. 33 and' S. 73 
—Suit under S. 73 (2), for refund — Other cre¬ 
ditors also impleaded as defendants—Suit dis¬ 
missed — Appellate Court while decreeing suit 
cannot pass decrees in favour of defendant 
creditors when limitation for suit by them under 
S. 73 (2) had expired. 

Where a suit for refund under S. 73 (2) to which 
the other creditors who had applied for rateable 
distribution were impleaded as defendants was dis¬ 
missed by the lower Court, the appellate Court 
while allowing the pluintifTs appeal and decreeing 
his suit cannot pass a decree in favour of the defen¬ 
dant creditors when the period of limitation for a 
suit by them under S. 73 (2) has expired as it would 
aflect a vested right which has come into existence 
by virtue of the law of limitation. The remedy of 
the defendant creditors was by way of suit under 
S. 73 (2) if they felt aggrieved by the order of the 
executing Court. [P 751/] 

C. P. C. _ 

(•40) Chitaley, S. 73, N. 18; O. 41, R. 33, N. 1. 
(•41) Mulla, Page 297 Note “Sub-s. (2): “Suit for 
refund;” Pago 121)0 Note “Cases to which this 
rule does not apply.” 

K . S. Champagesa Ayyangar arid P. V cera- 
raghavulu — for Appellant. 

M . S. Ramchandra Rao, P. Somasundaram , 
M . Krishna Rao, AI. V. Nagaramayya , V . 
Suryanarayana , P. V. Rajamannar and K. 
Subba Rao, King and Partridge — 

for Respondents. 

JUDGMENT.—This appeal arises out of a suit 
under S. 73 (2), Civil P. C., for refund of certain 
assets paid to defendant 1 on his application for 
rateable distribution. The facts which led to tho 
present suit are that one Vijjappu Kamaksbamma 
executed a will on 16th September 1918 bequeathing 
her etridbanam properties of the value of Rs. 20,000 
d for tho establishment of a public watershed and a 
public choultry for feeding peopleand appointed her 
brother Nalam Subramanyam as an executor and a 
trustee for carrying out her directions contained in 
the will. On tho allegation that Nalam Subrama- 
niam had failed to carry out the directions in his 
sister's will after her death, a suit O. S. No. 8 of 
1932 under S. 92, Civil P. C. t was instituted in tho 
Court of the District Judge of East Godavari at 
Rajahmundry for Nalam Subramuniarn's removal 
from the trusteeship and for a settlement of a 
scheme. Nalarn Subramaniam diod before tiling a 
written statement ami his son and widow were 
brought on record as his legal representatives. A de¬ 
cree (Ex. B) was eventually passed against theso 
representatives on 11th February under which a 
ecbemo was framed by the Court and tho present 
defendant 1 (who had applied for and succeeded in 
getting rateable distribution) was appointed as a sole 
trustee for tho management of tho trust. The fol¬ 
lowing provisions of the decree are important: 


(1) that the suit trust be managed by a single e 
trustee as per terras of the scheme hereto appended; 

(3) that the trust property do conaiBt of Rupees 
29,886-6-9 as on this date and that it do carry fur¬ 
ther interest at six per cent, per annum. 

(4) that the trustee do realise the trust properties 
and administer the same as per the scheme hereto 
appended; 

(5) that defendants 2 and 3 do pay the plaintiffs 
Rs. 604 as and for their costs in the 6uit and do 
bear their costs in the suit being Rs. 201; and 

(6) that defendants 2 and 3 do deliver the utensils 
and articles as per list below to the trustee within 
two months from this date and in default do pay 
Rs. 157-14-3 their value to the trustee. 

The only clause which is of any consequence in 
the scheme framed by the Court and attached to 
the decree reads as follows : 

“4. All the trust properties either cash or move- J 
ablea shall vest in the trustee for the time being and 
he shall take possession of the same through Court 
if necessary in execution of this decree aud manage 
tho same on behalf of the public." 

Not being satisfied with the decree, Ex. 13, that 
was passed on 11th February 1933, the trustee ap¬ 
pointed under that decree brought a 6uit O. 3. 
No. 57 of 1934 in the same Court for a declaration 
that bo had a right to recover the money decreed 
in O. S. No. 8 of 1932 from out of the assets of tho 
late Nalam Subramaniam in the hands of defen¬ 
dant 1 and that the trust had a charge over the 
properties of the deceased Subramaniam generally 
and over the properties A to E mentioned in the 
schedule attached to the plaint in particular. The 
important clauses of the decree (Ex. A) passed in 
that suit on 15th September 1936 are : <j 

“(1) That the plaintiff be and hereby is entitled 
to recover from the assets of the late Nalam Subra¬ 
maniam in the hands of defendant 1 the money 
decreed in O. S. No. 8 of 1932 on the file of this 
Court. 

(2) That a charge for the recovery of the money 
decreed in cl. (1) supra be, and the same hereby is, 
created over all the properties proved to have been 
acquired by the late Nalam Subramaniam after 11th 
June 1924. 

(3) That the question which of the properties have 
been acquired by tho late Nalam Subramaniam after 
11th June 1924 be determined by tho executing 
Court in execution proceedings." 

The other clauses in the decree only provided for 
costa and need not be reproduced. In the meantime, 
three decrees were obtained against tho estate of . 
Nalam Subramaniam. The appellant obtained a 1 
a decree (or Rs. 70,000 and odd in O. S. No. 79 of 
1931. A decree in O. S. No. 19 of 1933 was obtained 
by defendant 3 and defendants 7 to 10 had secured 
a decree in O. S. No. 23 of 1933. The decrees in 
these two suits were being executed in the Court of 
the District Judge of East Godavari and Subra- 
maniam's assets were expected to be received by tho 
executing Court in these executions. This led a 
number of creditors including defendant 1 and the 
appellant to make applications for rateable distribu¬ 
tion. They were allowed although tho executing 
Court was of opinion that in view of tho decision in 
59 Mad. 751 1 the Jecreo passed in O. S. No. 8 of 
1932 on the basis of which defendant 1 bud made 
his application was inexocutable. But holding that 

1. ('36) 23 A. I. R. 1930 Mad. 581 : 165 I. C. 820 : 

59 Mad. 751 : 71 M. L. J. 87, 13ava C. Vaithilinga 
Mudaliar v. Sri Thyagarajaswami Devastanam, 
Tiruvarur. 
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a it was not possible (or the Court to go behind the 
decree and in view of an order passed by his prede¬ 
cessor which had held the decree to be executable, 
the learned District Judge allowed defendant l’s 
application for the grant of rateable distribution. 
The plaintiff, i. e., the decree-holder in 0. S.No.79 
of 1931, not being satisfied with the order, brought 
the suit out of which the present appeal arises, for 
a sum of Rs. 2886-9-10 to which he alleged he was 
entitled in excess of what he had already got by 
way of rateable distribution. To this suit, the other 
decree-holders who had received their shares in the 
rateable distribution (defendants 3 to 1G) were also 
impleaded. It was contended on behalf of the plain¬ 
tiff that defendant 1 was not entitled to rateable 
distribution, (a) as the decree in 0. S. No. 8 of 1932 
was not a deoreo for money and was not executable; 
and (b) that even if that decree could be regarded to 
b be one for the payment of money, it ceased to bear 
that character after defendant 1 had succeeded in 
getting a charge declared in 0. S. No. 57 of 1934. 
These allegations were controverted on behalf of 
defendant 1. The lower Courts came to the decision 
that the decree in 0. S. No. 8 of 1932 was a decree 
for the payment of money and defendant 1 was 
entitled to rateable distribution. The suit having 
been thus dismissed by both the Courts, the plaintiff 
has preferred this second appeal. 

From what has been stated, it would be obvious 
that two main questions have to be determined in 
this appeal. They are, (a) whether the decree passed 
in 0. S. No. 8 of 1932 was one for payment of 
money and executable, and (b) if so, what was the 
effect of the decree passed in O. S. No. 57 of 1934. 
It has been hold in a number of decisions, -47 Mad. 
c 189;* 49 Mad. 580;* 1933 M. W. N. 183 ;‘ 59 Mad. 
751;* 45 M. L. W. 230* and 1937-2 M. L. J. 681* to 
most of which Vonkatasubba Rao J. was a party, 
that the provisions of a decree in a scheme suit 
would be inexecutable if they formed a part and 
parcel of the permanent sohciuo of administration 
and were not “intended to be given effect to inde¬ 
pendent of tbe constitution framed by and embodied 
in tho decree’'even if they happened to be directory 
in tbeir nature. At tho same timo it was pointed 
out that they would be executable even if they hap¬ 
pened “to stray into the wording of tho scheme if 
they wore intended to bo immediately executable for 
the purpose of introducing tho scheme or other¬ 
wise." Tho distinction has boon very clearly brought 
out in 59 Mad. 751 1 where Vonkatasubba Rao J. 
observed as follows: 

"Tbe true distinction is, not whether a provision 
“ in a sebemo decree is directory or declaratory, but 
whether the provision sought to be executed, is or is 
not In what is really the scheme part of thedeeree." 

I have therefore to see whether tho provision in 
the decree which has been held by the lower Courts 

2. ('24) 11 A. I. R. 1924 Mad. 369 : 75 I. C. 189 : 
47 Mad. 139, Banganatha Thathachariar v. 
KrishnaHwami Thathachariar. 

3. (’2G) 13 A. I. R. 1926 Mad. 559 : 95 I. C. 720 : 
49 Mod. 580, Abdul Hakim v. Mohamed Burrani- 
muddin. 

4 . ('33) 1933 M. W. N. 183, Vedantam Itamacbar- 
yulu v. Kasturi Narasimha Suryanarayana. 

5. (*37) 24 A. 1 . K. 1937 Mad. 826 : 168 I. C. 715 : 
45 M. L. W. 230, Krishnaswami v. Vedantam 
8 eetharamanujacharyulu. 

6 . ('38) 25 A. I. R. 1938 Mad. 256 : 174 I. C. 934 : 
1037-2 M. L. J. 887, Itamanuthan Chettiar v. 

1 ho Madura Sri Meenakshi Sundarcswar Devas. 
ttianam. 


to be executable does or does not form "the scheme 
part of the decree." I cannot get rid of the decisions 
which have been cited before me in the way in 
which the learned District Judge seems to have got 
over the decision in 59 Mad. 751 1 in execution pro¬ 
ceedings. The present plaintiff was no party to the 
order passed by his predecessor and there was no 
qaestion of the Court being called upon to go “be¬ 
hind a specific recital in the decree" when the con. 
tention advanced before him, as admitted by the 
learned District Judge in bis order of 26th January 
1937, was that the recital embodied in the deoree 
wa9 not enough to make it executable. The very first 
thing that strikes the eye in reading Ex. B is that 
although there is a definite direction in clause 4, 
“that the trustee do realize the trust properties" 
there is nothing in that provision which entitles 
the trustee to realize the properties from the defen¬ 
dants. Clause 4 of the decree may be, in that respect, / 
compared with clauses 5 and 6 where defendants 
2 and 3 were ordered to pay the costs or to deliver 
tho utensils to the plaintiffs or to tho trustee. As 
observed by Venkatasubba Rao J. in 47 Mad. 139 2 3 4 5 6 at 
page 146 : 

“In a suit for money tbe decree directs payment) 
of it by the defendant to the plaintiff." 

But there is nothing in this decree which em. 
powers the decree-holder to realizo the money from 
Nalam Subramaniam's heirs. The omission appears 
to have been deliberate and not accidental. Nalam 
Subrarnaniam died during tho pendency of that suit 
and even if defendants 2 and 3 (his minor son and 


widow) were added as legal representatives of the 
deceased trustee, they could not be bold to bo trus¬ 
tees themselves and woro really strangers to tbe 
trust. One must not, in considering these cases, fail 
to notice tbo distinction (which Odgers J. failed to 
draw in 52 M.L.J. 182 7 at p. 184 between a trustee 
who was ordered to render an account in tbe Alla¬ 
habad case and any other defendant who was not a 
trustee) whether the direction in tbo decree was 
being given against a trustee or against a stranger 
to tho trust, who had to be impleaded because bis 
presence was necessary for a final adjudication of the 
question relating to the existence of tbe trust or to 
tbe nature of tbe property. Learned counsel for the 
respondents complained to mo that tbo contention 
as to tbe omission of any reference to the defendants 
from clause 4 of tbo decree wa 9 a now ono and 
6 bould not bo allowed to be raised at this 6 tage. Ido 
not agree os tho point that tho decree was not for, 
tho payment of money and was inexecutablo has 
been specifically raised throughout. The pleadings 
could not have been argumentative and it was not 
necessary for the plaintiff to state tbo grounds or 
reasons in support of that contention in bis plaint. 
When I expressed my opinion on that objection, be 
suggested that I might look through tbe judgmont 
on which tho decree (Ex. B) wa 9 based and reques¬ 
ted me not to pronounce my judgment until ho bad 
been ablo to get a copy of tbo same from his clients. 
As no objection was raised to this course by tho 
other 6 ido, I agreed to do so. A copy of tbo judg¬ 
ment was produced in Court on Friday last and I 
have lookod into it. But on going through tho same. 

1 do not find that tho judgment in any way help* 
the respondents. Tbo portion of the judgment on 
which clauso 4 of tbo decree is based is identic* * n 
terms with what is found in the decreo. N° ‘? 0Teo 
was passed against defendants 2 and 3 in ?pi e o 


7. (“27) 14 A.I.R. 1927 Mad. 416 : 100 I.C..841: 52 
M. L. J. 182, Balakrisbna Chettiar v. Krishna- 
murthi Iyer. 
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the fact that they were found to be in possession of 
** the assets and accounts belonging to Subramaniam. 

I have thus to see whether in view of the legal 
position that has been stated in the various cases to 
which reference has already been made, this direc¬ 
tion in regard to the realisation of the trust pro¬ 
perties was one forming part of the soheme of 
management or was independent of the same. That 
it does form part of the actual soheme (vide para. 4 
of the same) admits of no doubt. But it may be 
that that direction has, in the words of Reilly J. 
(erroneously strayed into the scheme and this is what 
is being contended by Mr. Ramchandra Rao. He 
would want me to take out the words “he shall take 
possession of the same through Court if necessary 
in execution of this decree'* from para. 4 of the 
soheme and attach them to clause 4 of the decree. 
This cannot bo done as in my opinion the realisation 
b of the trust properties on which the whole scheme 
depended was an essential part of the same and 
oould not be taken out of it. The words in clause 4 
of the decree (Ex. B) are words vesting the property 
of the trust in the trustee appointed under clause 2 
of the decree and cannot be construed so as to be 
directory. The vesting of the trust property in the 
trustee cannot but be regarded to form “a part and 
parcel of the permanent scheme of administration” 
and cannot be found to have strayed into the word¬ 
ings of the scheme erroneously. It is only in pur¬ 
suance of the scheme and in accordance with the 
vesting order passed by the Court and embodied in 
tho decree that the trustee can be said to have been 
entitled to recover it for and with the object of 
carrying out tho object of the trust. To say that 
the realisation of the trust property, on which the 
r^ foundation of the scheme rests was outside its pale 
* and could not be said to relate to the permanent 
arrangements or permanent scheme of administra¬ 
tion as remarked by tho learned District Judge is 
incorrect in my opinion. Moreover, tho decree was 
not really for tho payment of money by the defen¬ 
dants. I must therefore hold that the decree Ex. B 
was not for the payment of money and was not 
executable. The application therefore for rateable 
distribution under S. 73 (2) was not competent. 

As to the second question. Defendant 1 was not 
content with the deoree passed by the District Judge 
in tho scheme suit. It was in all probability realised 
that the decree was not passed against tho defen¬ 
dants and could not therefore be executed against 
them. That is how clause 1 in the decreo, Ex. A, 
can be explained. If the decree amount was realis¬ 
able from the assets of the late NalamSubramaniam 
<& in tho hands of defendant 1, tho first provision in 
tho decreo, Ex. A, would have been useless. It was 
also realised that in view of Nalam Subramaniam 
having died with a largo number of debts, the trust 
may not be ablo to satisfy itself, at any rate fully, 
from out of his property if it did not get a ebargo 
declared in its favour. That is why a separate suit 
was brought for that purpose. Tho second provision 
in the decreo creates "a charge for the recovery of 
tho money decreed in clause 1 supra" "over all the 
properties proved to have been acquired by the late 
Nalam Subramaniam after 11th Juno 1921.'* But, 
in view of my decision on the first question that the 
decree in 0. S. No. 8 of 1932 was not for money and 
was inexecutable, it is unnecessary for mo to decide 
as to the effect of the decree in 0. S. No. 57 of 1931. 
That question would have arisen for consideration 
if tho first contention advanced on behalf of the 
plaintiff would have boon decided against him. For 
the above reasons, the appeal must be accepted, tho 
order of dismissal of the suit by both the Courts set 


aside and a decree for Rs. 2886-9-10 and interest 
at 6 per cent, per annum from the date of the suit 6 
upto the date of its realisation passed in favour of 
the plaintiff against defendant 1. The plaintiff will 
have his costs throughout from out of the estate 
vesting in defendant 1. 

A verbal application was made at the hearing on 
behalf of the other creditors who were impleaded 
in this case as parties and who did not choose to 
bring a suit under S. 73, Civil P. C., praying for a 
decree to be passed in their favour also if I came 
to the conclusion that the judgments of the lower 
Courts were incorrect and could not be sustained. 
Reference was made in this connexion to the very 
wide powers conferred on a Court of appeal under 
O. 41, R. 33, Civil P. C. But they cannot possibly 
help the other defendants in this case. If they 
were dissatisfied with the decision of the executing 
Court passed in January 1937, they should have / 
instituted a suit against defendant 1 within the 
period of limitation prescribed for such suits. They 
failed so to do. It is impossible to grant a relief to 
them in this case as it would affect a vested right 
which has come into existence by virtue of the law' 
of limitation. They should have brought suits them-j 
selves if they felt aggrieved by the order of the' 
executing Court. I am dealing in this oase with a 
suit for a specific sum of money brought by a 
person who had felt aggrieved by that order. And 
in dealing with an appeal from a deoree passed in 
that suit, it is impossible for me to grant decrees in 
favour of all the defendants who were hit by the 
order of the execution Court simply because they 
were parties to this action and in supporting the 
plaintiff's claim had asked for decrees for their 
rateable shares passed in their favour. No court-fee 
was paid by them in respect of their demands and ^ 
no appeal or even cross objections were preferred or 
filed by them in the lower appellate Court when the 
plaintiff's suit was dismissed. The fact is that these 
defendants were merely formal parties to the present 
action and have continuously regarded themselves 
to be so. I cannot therefore accede to their prayer. 
Leave refused. 

C.R.K./G.N. Api>eal accepted. 
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Leach C. J. and Byers J. 

K. S. Muthuswami Cheltiar—Appellant 

V. 

Ramaswami Samiyar and others — 

Respondents . h 

Letters Patent Appeal No. 6 of 1941, Decided on 
5th March 1942, against decree of Wadsworth J., 
in S. A. No. 59 of 1940, 1)/- 11th February 1941. 

(a) Transfer of Property Act (1882,asamended 
in 1929), S. 92, third para—Transferee of immov¬ 
able property paying off mortgage on property 
— No registered agreement as contemplated by 
S. 92, third para—Transferee is not entitled to 
charge on property in respect of amount paid 
to mortgagee —Nor can he be given charge on 
equitable grounds for it would defeat object of 
amendment of 1929. 

A transfercoof immovable property is not entitled 
to a charge on it in respect of tho amount disbursed 
by him in paying off a mortgage on the property 
when ho is not entitled to bo subrogated to tho 
rights of tho mortgagee by reason of the fact that 
there does not exist a registered agreement of tho 
nature contemplated in tho third paragraph of 
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fl S. 92. No doubt a person who is entitled to be 
subrogated to the rights of a mortgagee is in law in 
a aomewhat different position to a person who is 
merely entitled to a charge under an order of the 
Court. But this does not mean that the transferee 
is entitled to ask the Court to give him a charge. 
The giving of an equitable relief to the transferee in 
the form of a charge would defeat the very object of 
the amendment of S. 92 in 1929 and would mean 
setting the section at naught : (’36) 23 A.I.R, 1936 
Mad. 171 (F.B.), Bel oh; 33 Mad. 334, Expl.\ (’39) 26 
A.I.R. 1939 Mad. 745, Approved. [P752c; P 7536, c] 

T. P. Act — 

('36) Mulla, Page 526 Note "Advance to pay off a 
mortgage.” 

(’34) Mitra, Page 529 N. 518. 

(b) Practice—Relief—Equitable relief — Per- 
5 son seeking relief must come with clean hands 
—Transfer offending against S. 53, T. P. Act- 
Transferee prime mover in bringing about 
transaction — Court would refuse to give any 
relief to transferee. 

Equity will not grant relief to a person who 
comes into Court with unclean hands. Where a 
transfer of immovable property is found to offend 
against S. 53, T. P. Act, and the transferee was the 
prime mover and took prominent part in bringing 
about the transaction the Court will refuse to give 
any relief to the transferee : 33 Mad. 334, Ref, 

(P 753c,d] 

T. P. Act — 

(’36) Mulla, Page 250 Note "Transferee in good 
faith and for consideration.” 

('34) Mitra, Pago 218 N. 261. 

c K . Rajah Ayyar and K. S. Ramamurthy — 

for Appellant. 

T. P . Gopalakrxshna'Iyer , L. K. Sarma and 
K. Srinivasan — for Respondents. 

LEACH C. J —The question for decision in this 
iappeul is whether a transferee of immovable pro- 
perty is entitled to a charge on it in respect of the 
amount disbursed by him in paying off a mortgage 
on the property when he is not entitled to bo sub- 
rogated to the rights of the mortgagee by reason of 
the fact that there does not exist a registered agree¬ 
ment of tho nature of that contemplated in para. 3 
of S. 92, T. P. Act. Paragraph 1 of the section 
states that any of tho persons referred to in S. 91 
(other than a mortgagor) and a co-mortgagor shall, 
on redeeming the property subject to the mortgage, 
have, a6 regards redemption, foreclosure or salo, 
d the same rights as tho mortgagee whose mortgage he 
redeems may have against the mortgagor or another 
mortgagee. Paragraph 2 says that the right conferred 
by the section is called tho right of subrogation and 
a person acquiring such right is said to be subrogat¬ 
ed to the rights of tho mortgagee whoso mortgage 
ho redeems. In para. 3 it is provided that a person 
who has advanced to a mortgagor money with 
which tho mortgage has been redeemed shall be 
subrogated to the rights of tho mortgagee if tho 
mortgagor has, by a registered instrument agreed 
that ho shall be so subrogated. In tho present case 
there is no registered agreement but it is contended 
by the appellant that this docs not prevent the Court 
from granting him in the exercise of its equitable 
jurisdiction, a charge over the properties in suit. 
The argument is that 8. 92 only applies in a case of 
eubrogation, which means that tho porson redeem- 
mg tho mortgage stands in tho shoes of the mort- 
K“Kce in every respect. A person who is merely 
om.tled to u charge is not in tho same position ns a 


mortgagee. In the case of a mortgage there is a ^ 
transfer of an interest in the property and the contract 
entered into between the mortgagor and the mort¬ 
gagee is the governing factor. In the case of a charge 
no interest is transferred. A person entitled to a 
charge granted by the Court is confined strictly to 
the terms imposed by the Court and does not stand 
in the shoes of the mortgagee. 

Before proceeding to discuss the question further, 
it will be well to set out the facts. On 15th June 
1934, the appellant bought the properties in suit 
from respondent 2 and the father of respondent 3, 
who were joint. The consideration alleged was 
Rs. 3500 of which Rs. 2000 was to be paid in the 
discharge of a mortgage on the properties, R 9 . 71-4-0 
in ca9b, and the balance in the discharge of un¬ 
secured debts. On 3rd July 1934 the appellant paid 
the amount due to the mortgagee, but he did not * 
discharge the other debts and did not pay tho * 
Rs. 71-4-0. On 23rd April 1934 respondent 1 filed a 
suit against respondents 2 and 3 to recover the 
amount claimed by him to be due on a promissory 
note, and on 23rd December 1935 obtained a decree 
for Rs. 3300 inclusive of interest and costs. On 23rd 
November 1936 respondent 1 attached the proper¬ 
ties in suit. The appellant objected to the attach¬ 
ment, but his objection was overruled by an order 
of the Court dated 31st August 1937. On 6th Octo¬ 
ber 1937 tho appellant filed the present suit under 
the provisions O. 21, R. 63, Civil P. C. The defence 
raised was that the transfer of the properties to the 
appellant on 15th June 1934 constituted a fraud on 
the creditors and therefore was void under S. 53, 

T. P. Act. The Subordinate Judge of Dindigul, in 
whose Court the suit lmd been filed, held that tho 
sale did constitute a fraud on the creditors, but 3 
declared that the appellant was entitled to a charge 
on the properties in respect of Hs. 2000 which 
ho had paid to the mortgagee and on this footing 
he dismissed the suit. On appeal tho District Judge 
of Madura agreed with the Subordinate Judge. Bcs- 
pondent 1 then appealed to this Court, and bis 
appeal was heard by Wadsworth J., who disagreed 
with tho opinion of the Courts below that tho appel¬ 
lant was entitled to a charge. The learned Judge 
held that a person could not obtain a valid charge 
without there being a registered agreement. In bis 
opinion tho section mado no difference between a 
porson claiming a chargo and a person claiming tho 
right of subrogation. The present appeal is from 
this decision. 

In 59 Mad. 359* a Full Bench of this Court held 
that para. 1 of 8. 92, T. P. Act, applies only to a ^ 
case in which a person who has a pre existing inte¬ 
rest in tho property pays off a prior charge for the 
protection of his own interest and that para. 3 refers 
to a case in which a person acquires an interest in 
property only by reason of advancing money to pay 
off an existing mortgage debt. Admittedly, the ap¬ 
pellant had no pre-existing interest in tho properties, 
and consequently para. 3 of the section applies to 
him. In these circumstances tho nppollnnt clearly 
cannot claim to he subrogated to tho rights of the 
mortgagee whoso debt he discharged. Mr. Raja 
Iyer, on behalf of the appellant, has, however, 
placed great reliance on the judgment of this Court 
in 33 Mad. 3342 whore a transfer was set aside on 
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the ground that it fell within the mischief of S. 53, 
T. P. Act, but on the condition that the defendant 
had a charge for Bs. 7500 the amount which he had 
expended in discharging a mortgage on the property. 
He 6ay6 that this decision recognises a difference 
between a right of subrogation and a right to a 
charge. The judgment in 33 Mad. 334- does not 
indicate that the learned Judges had in mind the 
technical distinction between a person who is enti¬ 
tled to a mortgage and a person who is entitled 
to a charge, a distinction which Mr. Bajah Ayyar 
has eo much emphasized. In 1939*2 M.L.J. 362, 
Varadachariar J., stated that it was well establish¬ 
ed law that if a transaction offends against S. 53, 
T. P. Act, it cannot ordinarily be upheld, even to 
the extent to which it may be found to be supported 
by consideration, but an exception has been made in 
the transferee’s favour in cases in wbicli a part of 
b the consideration has been applied in the discharge 
of pre-existing secured debts and it has been held 
that the transferee might in such cases be entitled 
to the benefit of the doctrine of subrogation. 

Other cases have been quoted to the Court, in the 
course of tho arguments and it would appear that 
the expressions “charge*' and “subrogation” have 
been used much in the same sense. We are, however, 
prepared to accept the proposition that a person who 
is entitled to be subrogated to the rights of a mort¬ 
gagee is in law in a somewhat different position to a 
person who is merely entitled to a charge under an 
order of the Court. But this does not mean that the 
appellant is entitled to ask the Court to give him a 
charge. Since the amendment of the Act in 1929 the 
Court cannot hold a transferee who has discharged 
an encumbrance on the property to be subrogated to 
c the rights of the mortgagee unless an agreement in 
writing has been entered into between him and the 
transferee and the document has been registered. 
That being the position, is the Court to defeat the 
very object of tbe amendment by giving equitable 
relief in tho form of a charge? Equity follows tho 
law and in my opinion that maxim applies in full 
force here. To accept the argument which has been 
presented to the Court would mean setting the section 
at naught, and this cannot be done. This i9 sufficient 
to dispose of the appeal, but thcro is a further 
(factor. Equity will not grant relief to a person who 
comes into Court with unclean hands. We are aware 
that in some cases—the case in 33 Mad. 334- is one 
in point—the Court has granted equitable relief to 
a person whoso bands have not been altogether 
clean, but this does not mean that tho Court 
is going to grant relief to a person who has been a 
d prime mover in the committal of fraud on another’s 
creditors. The appellant in this case is tho mater¬ 
nal uncle of respondent 3 and took a prominent part 
in bringing this transaction al>out. Each case must 
be decided on its own particular fact9, but the facts 
in this case arc such that we ebould not have been 
prepared to grant relief to tho appellant even if hia 
first argument had proved to bo acceptable. 

The appeal fails and will bo dismissed, but wc 
make no order as to costs. Tho hearing of tho ap¬ 
peal commenced on 26th February 1942. As it was 
not concluded it was adjourned to 2nd March, but 
ut the request of tho learned advocate for respon¬ 
dent 1 and for hia personal convenience the adjourn¬ 
ment was extended until today. When the Court 
rose on 26th February the learned advocate for the 
respondent had just commenced hia address. When 

3. ('39) 26 At I. R. 1939 Mad. 745 : 188 I. C, 283 : 

1939-2 M. L. J. 362, Muthuvasu Chettiar v. Velu- 

muruga Nadar. 


tho case was called on today the Court was informed - 
that he was in another Court, but would be free to * 
appear in this Court in ten minutes time. It was his 
duty to be here when called upon to resume his 
argument, but, as be was not and the Court has not 
had his assistance to a material extent his client is 
not entitled to an order for costs. 

C.R K./G.N. Appeal dismissed, 

A. I. R. (29) 1942 Madras 753 

Horwill J. 

In re Karathammathintakath Kunha - 
mad — Appellant. 

Criminal Appeal No. 330 of 1941, Decided on 18th 
September 1941, against order of Court of Session, 
North Malabar Division, D/- 9th April 1941. 

(a) Criminal P. C. (1898), Ss. 556, 476 and / 
476B — Complaint by District Munsit under 
S. 476—District Judge dismissing appeal holding 
that there was sufficient material to justify Dis¬ 
trict Munsif in laying complaint — Same case 
coming beiore District Judge as Sessions Judge 
— District Judge is not precluded from dealing 
with case. 

A Court has often to consider twice tbe same set 
of facts, and it docs not necessarily follow that 
because it has passed an order on tbe matter at a 
prior stage, it is precluded from considering the 
matter at a later stage. [P 754e) 

No doubt when the District Judge himself files a 
complaint under S.476 he would by reason of 8.556 
have no jurisdiction to try tbe case as a Sessions 
Judge and no question of prejudice to or effect of 
consent of the accused would arise at all. The ^ame <j 
result would follow where the District Munsif has 
declined to lay a complaint and the District Judge 
under S. 476B has ordered the District Munsif to 
lay the complaint. The maxim qui facit per ahum 
faext per se would then apply and even though the 
District Munsif would have laid the complaint ho 
would have done so as the agent of the District 
Judge who would then be said to have been a party 
to the case. [P lb\d % e] 

. But where the District Judge on appeal from an 
order of tho District Munsif directing tho filing of 
a complaint under S. 476 merely considers that 
there was sufficient material to justify the District 
Munsif in laying tbe complaint and dismisses the 
appeal, the District Judge cannot he said to have 
been a party to tbe proceedings under S.476 nor can 
he bo said to be personally interested in tbe case and ^ 
therefore he is not precluded by S. 556 from trying 
the case as a Sessions Judge: 24 Mad. 238, Pel. on; 
Case law discussed. [P 755c, d] 

Cr. P. C. — 

(•41) Chitaley, S. 556 N. 5 Tt. 3; N. 20. 

(’41) Mitra, Page 1793 N. 1429 (4); Page 1796 
N. 1431. 

(b) Criminal P. C. (1898), Ss. 526, 476 and 
476B — Fact that District Judge who heard 
appeal from order directing complaint to be 
filed under S. 476 is to try case itself is good 
ground for transfer of case under S. 526 (Obiter). 

The fact that tho District Judge who beard tho 
appeal from an order directing tbe filing of a com¬ 
plaint under 8. 476 is to try tbe caso itself as Ses¬ 
sions Judge might cause a reasonable apprehension 
in the mind of the accused that ho might not secure 
a fair trial and therefore is a good ground for trans¬ 
fer of the case under S. 526 : 1934 M. W. N. 862 , 
liel . on. CP 754 g) 
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a Cr. P. C. — 

" (*41) Chitaley, S. 526 N. 5 Pt. 19. 

( f 41) Mitra, Page 1716 N. 1378. 

(c) Criminal P.C. (1898), S.476—Proceedings 
under — Judgment in civil proceedings how far 
admissible — Similarity of reasons in criminal 
Court and in civil Court does not mean that 
criminal Court was influenced by decision in 
civil Court. 

Id proceedings under S. 476 the judgment in 
civil Court is admissible to show the parties to the 
proceedings, the points raised, and the decisions 
i hereon. The reasons given are of course irrelevant. 
When the arguments in the S. 476 proceedings Rnd 
in the civil suit were necessarily much the same as 
in the criminal trial, one would expect a similarity 
in the reasons given in the criminal Court and in 
, the civil Court, but that does not mean that the 
criminal Court was influenced by the decisions in 
the civil Court. Still less docs it mean that the 
criminal Court considered that it was in any way 
hound by them. [1* 75 od t e] 

Cr. P. C. — 

(*41) Chitaley. S. 476 N. 10. 

(*41) Mitra, Page 1504 N. 1241 : “Is of opinion." 

C. K. Vtsivanatha Iyer — for Appellant. 

.4. S. Sivakaminathay* for Public Prosecutor 

—for the Grown. 

JUDGMENT. — The appellant has been con¬ 
victed by the Sessions Judge of North Malabar of 
offences punishable under Ss. 193, 467 read with 
S. 109 and 471 read with S. 467, Penal Code, and 
has been sentenced to one year’s rigorous imprison¬ 
ment on each count, the sentences to run concur- 
c rently. P. W. 3 filed two suits for arrears of rent 
against the accused for the Malayalam year 1114 and 
fora part of the rent duo for the year 1113. Tbo 
accused then produced Ex. C, which purports to be 
a receipt for tbo balance of rent due for the year 
1113, and during the course of the trial he paid the 
rent duo for the year 1114. The District Munsif 
who tried the suits came to the conclusion that 
Ex. C wap a forgery. He therefore issued notice to 
the accused and inquired into the matter ; and ho 
came to the conclusion for reasons expressed bj^ 
him that a complaint ought to be laid against thfe' 
acoupcd for forgery and other kindred offences, fie 
therefore laid a complaint. His order was carried 
in appeal under S. 476B, Criminal P. C., to tho 
District Judge, who came to tho conclusion that 
the learned District Munsif was justified in filing a 
complaint and dismissed the appeal. Now tho same 
d matter has como before tho same Judgo us tho Ses¬ 
sions Judge of North Malabar ; and a preliminary 
objection has been taken to tho legality of the pro¬ 
ceedings in tho Sessions Court on the ground that 
the Sessions Judge was precluded by S. 556, Cri¬ 
minal P. C., from trying this case. 

If the District Judgo had himself filed this com- 
iplaint, lie would have been directly hit by S. 55G, 
Criminal I*. C., and be would have had no jurisdic¬ 
tion to try this case. Tho questions of prejudice to 
and the effect of the consent of the accused would 
not have arisen at all, because ho would have had 
no jurisdiction to try the case. Tho same result 
would have followed if the District Munsif had 
declined to lay a complaint and the District Judge, 
by virtue of the authority given to him by S. 476B, 
had ordered the District Munsif to lay tho com¬ 
plaint. The maxim qui jacit ;*r aliutn facit per sc 
would then apply, and even though tho District 
Munsif had laid tho complaint, he would have done 

afl lbo a ^’ cnt of District Judge ; and it could 


A. I. B. 

then have been 6aid that the District Judge was a 1 
party in the case. A very different question arises,) 
however, when the District Judge merely considers, 
on appeal from the order of the District Munsif 
directing the filing of a complaint, whether a prima 
facie case has been made out and then dismisses the 
appeal. There, the Judge cannot be said to have 
been a party to the proceedings ; and so the only 
question that would arise in such a case would be 
whether be could be said to be personally interested. 

It is difficult to see how he could be interested in 
the result. It was not he who laid the complaint. 

In a purely judicial capacity he had to consider 
whether the District Munsif was right in finding 
that a prirua facie case had been made out. A Court 
ba9 often to consider twice the same set of facts, 
and it does not necessarily follow that because it 
has passed an order on the matter at a prior stage,) 
it is precluded from considering the matter at af / 
later stage. In a revision application, for example, 
a Judge of the High Court may find that there is 
no cause for interference with the course of a trial ; 
but that would not preclude him from hearing an 
appeal if the case subsequently ended in a convic¬ 
tion and an appeal was preferred. In the same way 
a Judge often considers the facts of a criminal case 
in a bail application—either in particular proceed¬ 
ings which are before him or in the proceedings of 
subordinate Courts which ultimately end in a con¬ 
viction and come before him in appeal. I find it 
difficult to believe that the Sessions Judgo was in 
any way biased as a result of his previous delibera¬ 
tions; still le6S can it be said that he was interested. 

A number of cases have been referred to by the 
learned counsel for the appellant and by the learned 
public prosecutor; but not one of those discussed g 
resembles tho present case at all closely. Laksh- 
mana Itao J. in 52 M. L. W. 345, 1 sot aside an 
appellate order because the Joint Magistrate who 
heard the appeal had laid the complaint; but no 
facts are set out in that judgment and we do not 
know what were the considerations which led the 
learned Judge to pass the order. If this matter had 
come before me in a transfer application, then I 
would, undoubtedly, have ordered a transfer; be¬ 
cause the fact that tho Judge who heard the appeal 
from tho order that a complaint should bo made 
was to try the case itself, might cause a reasonable 
apprehension in the mind of the accused that he 
might not secure n fair trial. Such a case arose in 
1934 M. W. N. 862, 2 when Bandrang Row J. order¬ 
ed the case to be transferred to some other Sessions 
Judgo. But the very fact that tho accused hero did 
not file an application for transfer in this Court, 
did not ask the Sessions Judge to apply to this 
Court to have the matter transferred, and did not 
oven object to tho trial by this Judge, shows that 
tho accused had in fact no apprehension that ho 
would not receive justice at the hands of Mr. Siva- 
ramakrishnan. Most of tho cases quoted onbehalfof 
tho learned Public Prosecutor do not help us very 
much, localise they were cases in which it was quite 
obvious that tho Magistrates were not interested. 

They were responsible for the general administra¬ 
tion of subjects connected with the matter under 
inquiry; but they had nothing to do with the in¬ 
quiries in those particular cases. In 24 Mad. 23*Y 

1. C40) 27 A.1.11.1940 Mad.945: 190 I.C.G40: 42Cr. 

L.J .55: 52 M.L.W. 345, In re Ponnusanii 1 WA>- 

2. ('34) 1934 M. W. N. 962, Kotlnmiddi llan^a 

Reddi v. Emporor. ... , . 

3. ('01) 24 Mad. 233, Queen-Empress v. Chenchi 

Roddi. 
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however, two learned Judges of this Court held that a 
Deputy Magistrate, who after considering certain 
allegations against a person, ordered the Tahsildar 
to prosecute him on such charges as could be proved 
in a criminal Court, was not precluded from hear¬ 
ing an appeal against conviction, because ho was 
not personally interested in the matter within the 
meaning of S. 556, Criminal P. C. In 23 Cal. 328, 4 
the Magistrate had initiated some of the police 
inquiries and played an important part in the 
investigation, intervening in it at various stages. It 
was held that he was an interested party and there¬ 
fore had no jurisdiction to try the case. 

In 32 All. 635, 6 the president of the Octroi Sub- 
Committee of a Municipal Board expressed an opi¬ 
nion on the material before him and ordered his 
secretary to prosecute. He afterwards tried that case 
and it was held that as he hud already considered 
the facts and had ordered his secretary to make a 
complaint, he was personally interested. In A. I. R. 
1927 Bom. 35, e the Sessions Judge, in disposing of a 
sessions case, came to the conclusion that certain 
offences had been committed by some of the prose¬ 
cution witnesses and he therefore ordered their 
prosecution. The Magistrate who tried the accused 
for the offences which were the subject of the com¬ 
plaint of the Sessions Judge discharged two of the 
accused, and the eame Sessions Judge ordered that 
these two accused should be committed to the ses¬ 
sions. It was held that he was an interested party 
and therefore had no jurisdiction to order the dis¬ 
charged persons to be committed to the sessions. 
None of these decisions goes as far as to say that a 
Magistrate or Judge who merely expressed an opi¬ 
nion that there was no sufficient reason to stop a 
prosecution, is an interested person. There is no 
more ground for thinking Mr. Sivaramakrishnan 
interested in this case, than the Deputy Magistrate 
in the case dealt with in 24 Mad. 238. 5 There is, 
however, one case which, iu general outline, is 
something like the present case; but special circum- 
Btunces existed in that case. The Sessions Judge, as 
District Judge, heard the appeal from the order of 
the District Munsif sanctioning a complaint, and 
used very strong language in dismissing the appeal. 
Pie said that the mortgage bond in question was 
“replete with some of the clearest forgeries that 
were over perpetrated’' and was “obviously made 
dishonestly and fraudulently.” The learned Judges 
who dealt with this matter in revision did not say 
that the Sossions Judge had no jurisdiction: but 
they thought it proper, for reasons not expressed, 
to direct the appeal to he re hoard by another Judge. 
In the present case Mr. Sivaramakruhnan merely 
quoted a part of the District Munsif'a judgment and 
said that there was sufiicicnt material to justify the 
iDistriet Munsif in laying a complaint. 

Another technical objection raised by the learned 
counsel for the accused ia that the Sessions Judge 
has admitted documents wholesale from the civil 
case which are not admissible; in pirticulur, ho 
complains of the free use of the judgment of the 
IDistriet Munsif in the civil proceedings. Judgments 
are admissible to show the parties to the proceedings, 
the points raised, and the decisions thereon. The 
reason's given are of course irrelevant; but the 

4. (’96) 23 Cal. 328, Sudhanm Upadhyu v. Queen- 
Empress. 

5. (’09) 32 All. 635 : 7 I. C. 291 : 7 A. L. J. 749, 
Emperor v. Bisheshar. 

6 (’27) 14 A. I. R. 1927 Bom. 35 : 99 I. C. 85 : 28 
Cr. L. J. 53 : 28 Bom. Ij. It. 1302, In ro Mudkaya 
Andanaya Herirnath. 
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learned Sessions Judge certainly did not consider 
himself bound—nor could he have been influenced * 
—by any remarks in the judgments in the civil case. 

As the arguments in the 8. 476 proceedings and in 
the civil suit were necessarily much the same a 9 in 
the criminal trial, one would expect a similarity in' 
the reasons given in the criminal Court and in the 
civil Court, but that does not mean that the Sessions 
Judge was influenced by the decisions in the civil 
Court. Still less does it mean that the Judge con- 
sidered that he was in any way bound by them.' 
Coming to a consideration of the facts of the case, 

I\ W. 3 filed bis account books and showed what 
amounts were due from the accused on two marupats 
in the various years from 1107 onwards and what 
amounts were paid. He says that in the year 1113, 
1000 seers of paddy were paid and 480 seers re-* 
mained due. He admits that Ex. C (the forged 
document) was written by him and that he and his / 
brother signed it, but he says that Ex.C is a receipt 
that he gave in the year 1107 and was not one given 
by himonth© eame day and month of the year 1113. 
The most important evidence against the accused is 
the internal evidence of Ex. C itself. Exhibit C is 
written on u scrap of paper; and it is clear that the 
whole body of the document has been over-written 
in order to make wbat was originally faint appear 
clearer. There are also many erasures in the docu¬ 
ment, the significance of most of which is not now 
very clear; but two very important erasures have 
taken place in the last two figures of the year. The 
year is given in two places, and in the second of 
these the erasure and the re-writing of the letters is 
so patent that nobody at the most casual glance 
could fail to observe it. The paper has been so 
thinned by rubbing that a hole has almost been 
made in the paper. It is argued \ery vehemently by ^ 
Mr. Viswanatha Iyer that where the year is written 
on the first occasion there has been no erasure; but 
I have no doubt that there was. The figure “7" is 
very much darker, and it is clear that under the 
last two figures the paper is very rough and that 
roughness is pretty clearly due to erasure. Then, as 
the learned Judge points out, the wording of Ex. C 
is not at all what one would expect on the facts as 
y existed in the year 1113. Exhibit C says: 
deceived the entire paddy rent due under regis- 

red marupats.for the year 1113 M. E., 

inclusive of the arrears of the previous year.” 

Now, as already pointed ou:, 1000 seers had been 
paid only a few days before the date that Ex.C now 
bears. One finds no reference to the payment of 
1000 score and to the balance remaining due, but 
there is a statement that the payment was of the ft 
entire rent due under the registered marupats for 
the year 1113 inclusive of the arrears of the previous 
year. 8ucb a recital is however suitable to the state 
of affairs in 1107, when the dues for the year on 
one marupat were 410 eeers, and the arrears of the 
previous year 170 seers, whereas for the other 
marupat the whole of the rent was paid. Another 
point that weighed with the learned Sessions Judge 
was that from the year 1108 onwards P. \V. 3 was 
using only printed receipts. It is possible that for 
sorno reason or other he might have forgotten to 
take out his receipt book when he made tho collec¬ 
tion in question; but it has boon pointed out that 
tho arrangements by 1*. \V. 3 when he collected bis 
dues wore very elaborate. He used to hire a big 
boat and travel in it for days, going from one tenint 
to another and filling tho boat with tho paddy that 
was duo to him. Another point in that tho date and 
the month on Ex. C agreo with tho date and tho 
month of the payment in 1107 as would app<£r 
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from P. W. 3's accounts. Again, the learned Sea- 
sions Judge points out that it is unlikely that if the 
accused was able to pay only 1000 seers a few days 
earlier, he would have been able to pay 480 seers 
on the date now borne by Ex. C. The accused 
realizes this difficulty and explains it by saying that 
he had the whole of the rent ready to pay on the 
first of the two occasions, that P. W. 3 was unable 
to take all the rice because his boat was already 
full, that he therefore took 1000 seers only saying 
that he would come back for the rest, and that he 
did so a few days later. The Hocused examined 
some witnesses to support him in this statement, 
but they did not figure very well in the witness box. 
Although it was not incumbent on the accused to 
produce the receipts for 1107 to prove that Ex. C 
could not have been for that year, one cannot ignore 
the fact that be did not do so. He said that in that 
year his father was alive and took the receipt, and 
so the accused cannot produce it; but one of the 
witnesses for the accused rather supports the pro¬ 
secution case that the father of the accused died 
some years before 1107. The internal evidence of 
Ex. C the printed receipt filed by P. W. 3, and the 
accounts kept by him in the regular course of busi¬ 
ness, are sufficient, taken with the evidence of 
P. W. 3, to establish the charges against the accused 
beyond all reasonable doubt. The sentences are not 
excessive. The convictions and sentences are there¬ 
fore affirmed and the appeal dismissed. 

C.U.E./G.N. Appeal dismissed. 


A. I. R. 
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llORWlLL J. 

c In re N. P. Essappa. Chettiar 

Petitioner. 

Criminal Bcvn. Case No. 272 of 1012 (Criminal 
Revn. Petn, No. 258 of 1942), Decided on 27th 
August 1942, to reviso order of Taluk Magistrate, 
SRuganga, D/- 27th March 1942. 

(a) Madras Local Boards Act (14 of 1920), 
S. 223 —Government j s not authorized to proceed 
with prosecution under Act stayed by Magis¬ 
trate. 

The sentence “nothing herein shall aflect the 
provisions of the Code of Criminal Procedure in 
regard to tlio power of certain Magistrates to take 
cognizance of offences upon information received or 
upon their own knowledge or suspicion 9 ' in S. 223 
does not give the Government power to proceed 
d with the prosecution. Government may be the ulti¬ 
mate owner of the land over which the road passes; 
but that does not give them the right to prosecute 
under the Local Hoards Act, although they may 
have remedies under the Land Encroachment Act 
or other enactment. [p 756/,g l /i) 

(b) Specific Relief Act (1877), S. 56(e)—Court 
cannot stay criminal proceedings by issuing 
injunction on complainant —Local Body should 
not be restrained from doing duty. 

In view of the provisions of S. 56(e), Specific 
Relief Act, a civil Court cannot stay the criminal 
proceeding by preventing the proceedings from con¬ 
tinuing by issuing an injunction to the complainant 
board. A Court should not interfere with the pro- 

ceedmgs of a local body or restrain its officer:-, from 
doing their duty. [j. 75C ; t ] 

(c) Criminal trial — Injunction by civil Court 
on compjaman* not to lurihcr prosecute case- 

ibmola[nl C , C , an P rocecd case and summon 
»mpiainant to give evidence. 


When the injunction by the civil Court merely 
orders the complainant not to further prosecute £ 
the criminal case, that does not mean that the 
magistrate cannot proceed with the trial. That 
would mean that the complainant may not himself 
take any active steps in the further prosecution of 
the case, lhat does not prevent him from appearing 

and giving evidence if he is so ordered by the 
Magistrate. j-p 757^1 

V. T. Rangastaami Ayyangar— for Petitioner.’ 

A. Venkalaraghavachariar for Public Prose- 
cutor —for the Crown. 

ORDER.—The special officer of the Panchayat 
Board of Nattarasankottai filed a complaint against 
the petitioner under S. 157, Local Boards Act, of 
erecting a wall and structure on the publio road, 
ibe petitioner thereupon filed a civil suit in the 
local District Munaif's Court for establishing his 
right to the property and prayrng for an injunction t 
restraining the defendant board from interfering 
with his rights. At the same time he filed an appli¬ 
cation for a temporary injunction restraining the 
special officer from proceeding with the prosecution 
of the criminal case. The District Munsif granted 
the injunction prayed for; and so both the special 
officer and the criminal Court felt that the criminal 
case could not be proceeded with. As it however 
seemed to the District Magistrate that he might 
proceed with the case under S. 223, Local Boards 
Act, the Public Prosecutor intervened and sought 
to continue the prosecution on behalf of the Govern¬ 
ment. The petitioner has filed the present petition 
in this Court to revise the order of the Magistrate. 

I have no doubt that the petitioner is right in 
saying that the Government cannot proceed with 
this prosecution. I’nder the Local Boards Act, pub. ^ 
lie roads within the local hoard area are vested in 
the local board and S. 223 makes it clear that except 
under certain circumstances a criminal case can be 
launched only upon the complaint of the president 
of the local board or by some person specially, 
authorised in this behalf. The sentence “nothing 
herein shall affect the provisions of the Code of 
Criminal Procedure in regard to the power of certain 
Magistrates to take cognizance of offences upon in-j 
formation received or upon their own knowledge or 
suspicion*' does not in this case give the Govern¬ 
ment power to proceed with the prosecution. The 
Magistrate did not tako cognizance of the offence 
upon information received or upon his own know¬ 
ledge or suspicion, but upon the written complaint, 
of the special officer of the Panchayat Board. Gov¬ 
ernment may be the ultimate owner of tbo Ian lover 
which the road passes; but that does not give them 
the right to prosecute under the Local Boards Act, 
although they may havo remedies under the Land 
Encroachment Act or other enactment. I think it 
necessary to Fay a fow words about the very impro¬ 
per order of tbo District Munsif. In tho first place, 

I think that the learned District Munsif had no 
authority to pass such an order, in view of tho pro¬ 
visions of S. 5G (e), Specific Relief Act. He could 
not stay tho criminal proceeding directly; so he 1 
attempted to do it by preventing the proceedings! 
from continuing by issuing an injunction to the! 
defendant board. Rut even if the District Muneif 
had jurisdiction to stay a prosecution in this way. 
he ought not to havo exercised it in tiiis case and 
interfered with tlie courso of justice in another 
Court. Even in the case quoted by tbo learned 
District Munsif, it is pointed out that only in 
extreme casts should a Court interfere with the pro¬ 
ceedings of a local body or restrain its officers from 
doing their duty. The District Munsif moreover had 
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special officer had no right to prosecute. If the 
petitioner was aggrieved he was not without his 
remedy and could, as others do in similar circum¬ 
stances, seek the assistance of the criminal Courts 
superior to that of the Magistrate trying. 

The special officer unfortunately did not endeavour 
to get the improper order of the District Munsif set 
aside by appealing to a higher tribunal, and so the 
special officer cannot disobey the injunction of the 
District Munsif, That does not however moan that 
jthe Magistrate cannot proceed with the trial. If he 
issues a summons to the special officer to give evi¬ 
dence in the case the special officer cannot disobey 
that summons. All that the special officer has been 
ordered with regard to this criminal caso is not to 
further prosecute it. That would mean that he may 
not himself take any active steps in the further 
b prosecution of this case. That does not prevent him 
Ifrom appearing and giving evidence if he is so 
ordered by the Magistrate. It is said that the 
special officer at a subsequent hearing did not appear 
and that therefore the accused should have been 
acquitted. Under S. 247, Crimial I*. C., it isopen 
to the Magistrate to acquit the accused if the com¬ 
plainant does not appear on the date of hearing, 
unless for some reason ho thinks proper to adjourn 
the hearing of the case to some other day, provided 
that where the complainant is a public servant—as 
in this caso — and bis personal attendance is not 
required, the Magistrate may dispense with hia 
attendance and proceed with the case. With the 
above remarks, the petition is allowed and the order 
of the Magistrate permitting the Government to 
proceed with the prosecution is set aside. 

c C.R.K./R.K. Petition allowed. 
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Wadsworth J. 

Chinnaswami Chctty — Petitioner 

v. 

Parvalhiah Chetty — Respondent. 

Civil Revn. I'etn. No. 2270 of 1941, Decided on 
23rd July 1912, to revise order of District Munsif, 
Tiruvannamalai, D/- 30th June 1941. 

(a) Civil P. C. (1908), Ss. 115 and 47-Execu- 
lion of decree — Objection by judgment-debtor 
to executabillty rejected on 25th March 1941 — 
On 30th June on judgment-debtor's application 
Court declining to reconsider previous order — 
d Revision against order of 30th June held could 
be treated as one to revise order of 25th March. 

In the execution proceedings the judgment-debtor’s 
objections to tho executabiiity of the decree were 
rejected on 25th March 1941. On 30th Juno tho 
judgment-debtor's application for enquiring into tho 
executabiiity of the execution application on the 
same grounds was dismissed. The judgment-debtor 
filed a revision petition against the order of 30th 
Juno : 

Held that what tho petitioner substantially sought 
toget revised was the lower Court’s decision that his 
objections were invalid. If however ho was wrong in 
treating the first order as a mere finding and asking 
for a definite decision as to the executabiiity of the 
petition before coming up in revision, the only result 
would ho that the revision petition would bo a little 
belated and in the circumstance.* of the ca?o, the 
delay could properly be excused and the revision 
petition could be treated as a petition to revise the 
decision in the order of 23th March 1941, [p 758a,o) 


('40) Chitaley, S. 47, N. 87; 8. 115, N. 27. 0 

(b) Madras Agriculturists Relief Act (4 of 
1938), S. 20, Proviso—Applicability-Execution 
of decree stayed under S. 20—Application under 
S. 19 filed more than sixty days after stay and 
contested by decree-holder — Decree amended 
— Executing Court must execute decree as 
amended. 

The words "notwithstanding anything contained 
in this Act to tho contrary" in S. 20, proviso have 
reference to the provisions of S. 7 and are not in¬ 
tended to refer to a case where the decree ha 3 in 
fact been amended before execution has actually 
been taken. The words "the decree shall be executed 
as it stands" in the proviso to S. 20 have reference 
to tho frame of the decree at the time of the execu¬ 
tion, having regard to any changes which it may 
have undergone in the trial Court, and not to the / 
frame of the decree as it stood at the time of the 
stay order. Therefore, where the application by the 
judgment-debtor under S. 19 filed more than sixty 
days after the stay of execution of decree under S.20 
wa3 contested by the decree-holdtr and his objec¬ 
tion to the amendment of the decree was overruled 
it is no longer open to him to urge before the exe- 
cuting Court that the decree to be executed is tho 
decree as it stood before the amendment. Even if 
the decree was wrongly amended he 13 bound by it 
and the executing Court must execule the decree as 
amended ; (’39) 26 A. I. R. 1939 Mad. 613, Ref . 

[V 75Sc,e.A(7] 

C. R . Rajagopalachan and C. S. Padvianabhan 

— for Petitioner. 

T. K. Suyidarara)iia>i — for Respondent. 

ORDER. — This case raises a question under 9 
Ss. 19 and 20 of Madras Act 4 of 1938 on rather 
peculiar facts. The petitioner was the judgment- 
debtor and when proceedings in execution were 
pending, be obtained an order of stay under 8.20 of 
Act 4 in August 1939. He did not follow up that 
stay order with an application under S. 19 within 
sixty days, as contemplated in the proviso to S. 20. 
Apparently, though the facts are not on record, the 
judgment-debtor was taking proceedings before tho 
Debt Conciliation Hoard and the pendency of these 
proceedings wa3 regarded as a sufficient reason for 
not proceeding at once under S. 19. Whatever bo 
the reason, both parties remained inactive; the exe¬ 
cution of the decree was abandoned and nothing was 
done by the judgment-debtor to get the decree scaled 
down until 9th September 1940, i. e., more than a 
year after the stay order. This application under , 
S. 19 was opposed by the decree-bolder and on 27th 1 
September 1940, the decree-holder filed a fresh exe¬ 
cution petition praying for the execution of tho 
decree, as it 9tood without any scaling down. Wo 
do not know what were tho grounds on which tho 
decree-holder opposed the application under S. 19, 
or whether he mi6ed the contention that the appli¬ 
cation was barred, not having been preferred within 
sixty days of the grant of tho stay under S. 20. Tho 
fact remains that on 27th November 1940, notwith¬ 
standing the objection of tho decree-holder, the 
decree was amended under S. 19. Thereafter, tho 
decree holder attempted to execute the unamended 
decree and an objection was taken by the judgment- 
debtor that by reason of the amendment under 
S. 19, tho only decree which could bo executed was 
tho amended decree. Tho executing Court passed a 
considered order rejecting this contention on 25th 
March 1941. On 17th April 1941, tho judgment- 
debtor, apparently seeking a more formal order, 
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a prayed for the same reasons already advanced, that 
the Court should inquire into the executability of 
the execution petition and should 6tay execution 
proceedings meanwhile. This petition was dismissed 
on the ground that it raised the same contentions 
already overruled. 

A preliminary objection was taken to the revision 
petition on the ground that it is preferred not against 
the order of 25th March overruling the objections, 
but against the order of 30th June declining to re¬ 
consider the previous order. It seems to me that 
what the petitioner substantially seeks to get revised 
is the lower Court’s decision that his objections are 
invalid. If, however, he was wrong in treating the 
first order as a mere finding and asking fora definite 
decision as to the executability of the petition before 
coming up in revision, the only result would be that 
the revision petition would be a little belated and in 
b the circumstances of the case, I have no doubt that 
the delay could properly be excused. I am therefore 
treating this revision petition as a petition to revise 
the decision in the order of 25th March 1941. Turn¬ 
ing to the merits of the order, the trial Court reads 
the proviso to S. 20 as containing a mandatory direc¬ 
tion to the executing Court to execute the decree 
in its unamended form, notwithstanding anything 
which rnay have taken place under the Act in the 
interval between the passing of the stay order and 
the final process of execution. The proviso states : 

"That where within sixty days after the applica¬ 
tion for stay has been granted the judgment-debtor 
does not apply to the Court which passed the decree 
for relief under S. 19 . . . . the decree shall be exe¬ 
cuted as it stands notwithstanding anything con¬ 
tained in this Act to the contrary." 

I have no doubt that this clause was enacted with 
e reference to the ordinary case in which a stay is ob. 
tained and nothing is done by the decree-holder 
before execution is sought to be taken after the sixty 
days period has elapsed. Tho words "notwithstand¬ 
ing anything contained in this Act to the contrary” 
(presumably have reference to the provisions of S. 7 
which prohibit the execution of a decree against an 
agriculturist in so far as a decree is for an amount 
in excess of tho sum as scaled down under Chap. 2. 
They are not in my opinion intended to refer to 
circumstances such as those with which we aro now 
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Venkatappa a. I. R. 

the view taken by the lower Court ignores the basic 
principle that the executing Court cannot go behind 
the decree as issued by the trial Court. If the trial 
Court amends the decree while the execution peti¬ 
tion is pending, the executing Court cannot, when 
the amendment has been brought to its notice, pro. 
ceed with the execution of the decree as it stood 
before the amendment. It is the trial Court and trial 
Court alone which can decide what is precisely the/ 
decree which the executing Court has to execute. 

On these considerations I am constrained to hold# 
that the words "the decree shall be executed as it| 
stands" have reference to the frame of the decree; 
at the time of the execution, having regard to any! 
changes which it may have undergone in the trial 
Court, and not to the frame of the decree as it stood 
at the time of the stay order. I am fortified in this 
conclusion by reference to what happened in the 
present case. The decree-holder had notice of the / 
application under S. 19 and he contested that appli¬ 
cation. On tho strength of the decision in I. L. R. 
(1939) Mad. 886, 1 ho could presumably have con¬ 
tended that the application was barred not having 
been filod within sixty days of the grant of the stay 
under S. 20. Whether he did raise such an objection 
or not, we do not know. There is also a possibility 
that some contention may have been taken based on 
S. 14, Limitation Act, with reference to the proceed¬ 
ings alleged to have taken place before tho Debt 
Conciliation Board. That however is only a conjec¬ 
ture. Wo do know that the decree holder objected 
to the amendment of the decree under S. 19 and 
that his objection was overruled. In my opinion, it 
is no longer open to him to urg # e before theexeoutiug 
Court that the decree to be executed is tho decree as' 
it stood before the amendment. Even if tho aniond- g 
ment was wrongly made, he is bound by it. In this 
view I allow the revision petition and direct execu 
tion to proceed on the basis of the decree 09 amend 
ed. The decree-holder will pay tho costs of the 
revision petition. 

G.R.K./G.N, Petition allowed. 

1. C39) 26 A. I. R. 1939 Mad. 613 : 186 I. C. 379 : 

I. L. R. (1939) Mad. 886 : (1939) 2 M. L. J. 308, 
Kumaraswami v. Thiruvengadatha Ayyangar. 


confronted where the decree has in fact bcon amend 
ed before execution has actually been taken. Assum 
ing that the proviso of S. 20 did not contemplate 
the present facts, it remains to be seen what is th» 
eflect of applying to the undoubted facts the procc 
dure laid dowd in S. 20. The lower Court has rear 
d tho words "shall bo executed ns it stands” as having 
regard to tho condition of thedccree, not at the time 
of execution, but at the timo of tho stay proceedings; 
that is to say, the lower Court reads these words os 
if they were "the decree shall be executed as it stood 
when the stay was ordered.” I doubt very* much 
whether this is tho correct grammatical construc¬ 
tion of the words. In plain English, tho words "shall 
bo executed as it stands” would, in my opinion, 
mean, "shall bo executed ns it stands at tbo time of 
execution” and not as it 6tood at some anterior date. 
If the word "stands” were to relate back to sonio 
anterior date, tho past tenso ought to havo been 
used. Moreover, the construction placed u|>on these 
words iu the lower Court involves the difficulty that 
the executing Court would be required to ignore any 
amendment of the .fierce which might have taken 
placo in tho trial Court in the interval between tho 
granting of the stay and the execution of the decree 
e'en if that amendment were an amendment passed 
under the Civil Procedure Code. Iteeeme to uie that 
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Happell J. 

Nanjunda Iteddi and others — 

Appellants 

v. h 

Venkatappa minor represented by V. S. 

Rangaswami Ayyangar and others — 

Respondents . 

Second Appeal No. 649 of 1940, Decided on 27th 
February 1942, Against decree of Sub-Judge, Salem, 
in A. S. No. 33 of 1939. 

(a) Hindu law — Debt — Antecedent debt — 
Manager — Debt incurred by manager in pur¬ 
chase of lands held not antecedent debt. 

Tho question whether a debt is antecedent or not 
is primarily a question of fact. [B 76063 

A mortgago was executed by the manager of a 
joint Hindu family on 18th March 1927. Tho money 
advanced under the security of tho mortgago was 
Rfl. 1000 and it wa9 advanced to enablo the mort¬ 
gagor to pay the balance of Ks. 1000 duo in respect 
of a sale deed dated 9th February 1927 which was 
registered on 6th April 1927. 


e 
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Held that the debt incurred in the purchase of 
a lands was not an antecedent debt. The fact that the 
mortgage deed was executed between the dates of the 
execution of the ealo deed and the registration of it 
together with the payment of the balance under the 
sale deed, which was the consideration for the mort¬ 
gage indicated very strongly that the two transac¬ 
tions were closely connected : (‘38) 25 A. I. It. 1938 
Mud. 465, Expl. ; (’3b) 25 A. I. It. 1938 Pat. 44 and 
(•38) 25 A. I. It. 1938 Pat. 437, Re}. [P 760c] 
Hindu law — 

(’40) Mulla, Page 35G S. 395 (1). 

( 38) Mayne, Page 426 Para. 332, 

(b) Hindu law—Debt — Father—Mortgage by 
father iound not binding on sons—Decree should 
be against father’s share in mortgaged property 
—It need not be against father's right, title and 
interest in mortgaged property at time of 
b mortgage. 

Where a mortgago executed by the father as 
manager of a joint Hindu family is found not to bo 
binding on the sons the decree should be against the 
father’s share in the mortgaged property. It need 
not be passed against the father’s right, title and 
interest in the mortgage property at the date of the 
mortgage ns well so as to enable the mortgagee in 
execution of the decree to obtain, if the facts and 
circumstances justify it, not only hi3 one fourth 
share in partition of the mortgaged property, but 
the father’s interest in the mortgaged property inas¬ 
much as until the father’s share in the mortgaged 
property has been sold no question of the mortgagee's 
right to any other part either of the mortgaged pro¬ 
perty or any other property of the family can arise. 
He can only proceed whether by sale or by anappli- 
e cation for partition or both, against tho share of the 
father in the other properties of the family, if any, 
if and when he has failed to realise the amount due 
under tho mortgage by the sale of the mortgaged 
property. [1* 760c, /] 

Hindu law — 

(’40) Mulla, Pago 363 Pt. (v). 

(’38) Mayne, Page 127 Pt. (x). 

Q p, C. — 

(’40) Chitaley, 0. 34 R. 4 N. 10 Pt. 3; O. 34 R. 5 
N. 17 Pt. 4; O. 34 It. 9 N. 10 Pt. 6. 

(’41) Mulla, Page 1083 Pt. (w); Page 1086 Pt. (y). 

(c) Hindu law — Alienation — Necessity — 
Father—Mortgage by—Property purchased with 
mortgage money — Suit to enforce mortgage — 
Fact that son was In enjoyment of property can¬ 
not preclude him from challenging mortgage — 

_ Mortgage not found to bind son—Mortgagee 

d cannot^>e given charge on property purchased 
to extent of son’s share In family property. 

In a suit to enforce ft mortgage executed by tho 
father of a joint Hindu family, tho fact that the son 
was in enjoyment of the property purchased with 
tho mortgage money cannot preclude him from chal¬ 
lenging the mortgage on the ground that it was not 
for necessity or executed to pay antecedent debt : 
(’33) 20 A. I. R. 1933 All. 846, Dut%mj. (P 760/] 

The mortgagee in tho aforesaid suit cannot bo 
given a charge on tho property purchased with tho 
mortgage money to the extent of the son’s eharo in 
the family property when the mortgage is not found 
to be binding on the son. (I* 760(7] 

K. Narasimha Ayyangar and T. Thyajaraja 
Iyer — for Appellants. 

V. S. Rangaswatni Ayyangar — for Respondents. 

JUDGMENT. — Tbe suit out of which this 
appeal arises was brought by tbe appellant as plain- 
Ufl to enforce a mortgage executed in bis favour by 
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the deceased father of defendant 1 and the brother 
of defendant 2 as manager of a joint family. The 6 
mortgage deed, Ex. A, was executed on 18th March 
1927. The money advanced under the security of 
the mortgage was Rs. 1000 and it was advanced to 
enable the mortgagor to pay the balance of Rs. 1000 
due in respect of a sale deed, Ex. B, dated 9th 
February 1927 which wa3 registered on 6th April 
1927. Both the lower Courts held that the mort¬ 
gage deed was not executed for necessity, and this 
means that the mortgage is not binding on the half 
share of defendant 2. Since this finding has not 
been challenged in appeal, the mortgage will not be 
binding on the ehare of defendant 1 also unless it 
is proved that the debt to pay which the mortgage 
money was advanced was an antecedent debt. Tho 
question of antecedence was not raised in the plaint 
but was argued at the trial of tbe suit and evidence 
was adduced in support of the contention that the / 
debt incurred in respect of the sale deed was antece¬ 
dent to the mortgage debt. Both lower Courts, 
however, held that the sale under Ex. B and tho 
mortgage transaction evidenced by Ex. A were not 
independent transactions but were part of the same 
transaction. Tbe learned District Munsif also held 
that there was no consideration for the mortgage 
and dismissed the suit. But the learned Subordinate 
Judge, holding that there was consideration, allowed 
tho appeal in part and gave a preliminary decree 
for sale against the one-fourth share in the mort¬ 
gaged property of defendant l’s father for the 
realisation of Rs. 1000 with costs and interest. 

The first contention of the appellant is that tho 
lower Court bhould have held that tho money wag 
borrowed on tbe mortgage to discharge an antece¬ 
dent debt and that the decree should consequently g 
have been given against the half 6hare in the mort¬ 
gaged property of the mortgagor and defendant 1, 
his son. The facte regarding the connexion between 
tbe purchase of the property under the sale deed 
Ex. B by the respondent s father and the advance 
of the money under the mortgage Ex. A executed 
on 18th March 1927 are, as stated already, that the 
ealo deed was executed on 9th February 1927 on 
which date a sum of Rs. 1000 was paid towards tho 
purchase money while Rs. 1000 remained to be paid; 
that the mortgage was executed on 18th March 1927 
with the recital that the money was advanced for 
the purchase of lands that tbe money under tho 
mortgage was paid although it is not found when; 
and that finally on 6th April 1927 Rs. 1000 was 
paid towards the sale deed Ex. B which wag regis. 
tcred on that date. The learned District Munsif did 
not discuss the question of the antecedence of this h 
debt covered by tbe sale deed but observed simply 
that an antecedent debt means antecedent in fact 
as well as in time, i. e., it must be truly indepen¬ 
dent of and not part of the transaction impeached. 
Tho learned Subordinate Judge also pointed out that 
“a debt that is claimed to be antecedent for tho pur¬ 
pose of making a son liable must be antecedent not 
merely in point of time, but also in substance,” and 
he found that the debt incurred in tho purchase of 
lands was not an antecedent debt because tho pur¬ 
chase of the Iand6 under Ex. B was not concluded 
until the registration of the deed on 6th April 1927, 
i. e., after the execution of the mortgage deed. It is 
argued by learned counsel for the appellant that tho 
learned Subordinate Judge should have held that 
the debt came into existence on 9th February 1927, 
and that as it was prior to tho execution of tho 
mortgage deed, it should have been found to be an 
antecedent debt. It i3 also argued that it is not tbe 
case that the liability on the part of the mortgagor 
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a to pay the balance of the consideration under the 
eale deed came into existence only on 6th April 1927 
since the evidence is that he was put into posses¬ 
sion of the land purchased by him as 60 on as the 
sale deed was executed on 9th February 1927. 

The mortgagor may have been liable to pay the 
balance of Rs. 1000, in the circumstances of the 
case, even before the registration of the deed. But it 
does not follow necessarily, even then, that the exe¬ 
cution of the sale deed and the mortgage deed were 
separate transactions and distinct in time and sub¬ 
stance. In support of his contention, learned counsel 
has referred me to a decision of Horwill J. report¬ 
ed in A. I. R. 1938 Mad. 465 1 and he contends that 
this decision should be followed in preference to cases 
cited on the other side, viz,, A. I. R. 1938 Pat. 44 2 
and A.I.R. 1938 Pat, 437.* A. I. R. 1938 Mad. 4651 
was a case in which A mortgaged certain items of 
0 property which he had purchased, and also other 
items to B in order to find the purchase money for 
the items of property which he had bought. The 
mortgage was later in date than the salo. Horwill J, 
found that the sale and the mortgage were distinct 
transactions and that the purchase money consti¬ 
tuted an antecedent debt in relation to the money 
advanced under the mortgage deed. No doubt there 
is some similarity between tho facts of this case and 
the facts of the case now in question; but it was 
pointed out in A. I. R. 1938 Pat. 437* that tho 
question whether a debt is antecedent or not is pri¬ 
marily a question of fact, and Horwill J., in tho 
case decided by him observes : 

"These two acts can however amount to one tran¬ 
saction only if the parties to the mortgage and the 
sale looked upon them as one transaction: but there 
c seems to bo no evidence in this case that tho vendor 
had anything to do with the mortgage or, more im¬ 
portant still, that the plaintiG had anything to do 
with the sale." 

In tho present case, the fact that tho mortgage 
deed was executed between the date9 of tho execu¬ 
tion of the salo deed and tho registration of it 
together with the payment of tho balanco under the 
salo deed, which was tho consideration for tho 
mortgage, indicates very strongly that tho two 
transactions were closely connected. The learned 
Subordinate Judge has bold on a consideration of 
tbo facts and circumstances that the debt was not 
an antecedent debt, and, in the circumstances of 
the case, especially in tho absenco of tho evidence 
which has not been printed, it does not seem to mo 
to be possihlo to say that this finding is wrong. It 
i docs not follow, because it has been bold on tbo 
facts in A. I. R. 1938 Mad. 4651 and on the facts in 
another decision of a Bench of this Court to whioh 
I have been referred, 51 Mad. 711, 4 that tho debts 
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were antecedent debts, that therefore on the facts of 
this case it must be held that the debt in respect of ' 
the eale deed was a debt antecedent to the mortgage 
debt. On the facts the finding of the learned Subor¬ 
dinate Judge was justified and was not wrong in 
principle or on authority. It is next argued for the 
appellant that even if the decree must only be 
against the one-fourth 9hare of the father in the 
mortgaged property, it should be amended to bo not 
merely against his one-fourth share but against his 
"right, title and interest" in the mortgaged property 
at the time of tho mortgage. The object of this con¬ 
tention is said to be to enable the appellant in exe¬ 
cution of the decree to obtain, if the fact 9 and 
circumstances justify it, not only his one-fourth share 
in partition of the mortgaged property, but the 
father’s interest in the mortgaged property. It is 
plain that until the father’s share in the mortgaged 
property has been sold no question of the appel- / 
lant’s right to any other part either of tho mort¬ 
gaged property or any other property of the family 
can arise. He can only proceed, whether by sale or 
by an application for partition or both, against the 
share of the father in the other properties of the 
family, if any, if und when he has failed to realisei 
tho amount due under the mortgage by the sale of 
the mortgaged property subject to sale. 

It is finally argued that respondent-defendant 1 
should not have been heard to say that tho mort- •* 
gage was not binding on his share of the mortgaged 
property in view of tho fact that he was in enjoy¬ 
ment of the property purchased with the mortgage 
money. There is, in my opinion, no substance in 
this contention and the case to which I have been 
referred to in support of it, 56 All. 142, 6 rolates to 
an entirely different kind of suit. That was a case g 
in which a minor was sued for the recovery of 
money, borrowed by his guardian with which the 
guardian bad purchased tho property which the 
minor was enjoying on the date of suit. It was held 
in effect that the minor could not refuse to roturn 
either the money or the property. That, of course, 
is an entirely different caso from tho present whioh t • 
was brought to enforce a mortgage. Whether the 
appellant had other remedies open to him need not 
be considered here. It i9 clear that defendant 1 was{ 
entitled to resist tho suit on tho mortgage on the 
ground that tbo mortgage was not binding on him 
6inco it was not for necessity or executed to pay an 
antecedent debt. It is clear also thnt the appellant. 

In a suit to enforce tho mortgage cannot, as learned 
counsel contends on his behalf, bo given a charge 
on the property purchased with the mortgage monoy> 
to the extent of defendant l’s share in the family 1 
property. Tho deoreo of the lower appellate Court 
is therefore, confirmed and the appeal is dismissed, 
but without costs as tho minors are represented by 
a Court guardian whose fees has already been paid 
by tbo appellant. 

C.R.K./G.N. Appeal dismissed. 
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